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The article is devoted to the scientific study of the topical issue of the legal
essence and validity of the application in international legal relations and in
the national judicial system of the main provisions of Art. 8 of the European
Convention on the Protection of Human Rights and Fundamental Freedoms.
This norm guarantees the steadfastness of a person’s right to personal freedom,
in other words, the right to privacy. In this sense, the activity of the European
Court of Human Rights is analyzed, which, at the level of its precedent
decisions, conducts the legal application of the rule of Part 1 of Art. 8 and in this
way evaluates the legality of certain acts committed in the sphere of privacy. It
is emphasized that the decision of the ECtHR in a specific case is of decisive
importance not only for the parties to the dispute, but also for all the signatory
states precisely because of its precedential nature. The multifaceted concept
of “private life” is studied as a set of specific spheres of activity that a person
does not want to disclose. Because of the Convention in Art. 8 does not give
a clear definition of the concept of “right to respect for private life”, a set
of concrete decisions of the ECtHR is examined, which specify and detail
the content of the general norm, which occurs when considering specific cases
of violation of the right to privacy. On separate examples regarding the position
of the ECtHR, it is clarified that the private life of each individual includes
the secrecy of information transmission, including the secrecy of access
to the Internet, the inviolability of family ties, housing, communication,
and includes elements related to a person’s right to his image, as well as
various aspects of a person’s physical and psychological integrity. The concept
of “private life” can also cover certain aspects of professional or business
activities. In general, according to the approach of the Court, the concept
of “private life”” cannot be interpreted in a restrictive sense; it cannot be given
an exhaustive definition. In the work, a certain differentiation of methods
of protecting privacy as a general category and protection of personal data
of a person as one of its elements is carried out. Special attention is paid
to special approaches to the protection of private life in various spheres
of public relations developed by the Court. Proposals were made to improve
Ukrainian law enforcement practice in the researched area, taking into account
the experience of the ECtHR.
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Kntouosi  cnoea: npaso Ha
NPUBAMHICIb, HEOOMOPKAHHICTb
ocobucmozo JHCUmMmsl,
HeOOMOPKAHHICb 0COOU.

CrarTst NpUCBSUCHA HAYKOBOMY JOCTI/KEHHIO aKTyaJbHOTO NMUTAHHS IIPO
IOPUNYHY CYTHICTh Ta OOIPYHTOBAHICTH 3aCTOCYBAaHHS y MIXHApOIHO-
MPAaBOBUX BIJHOCHHAX Ta Yy HAllIOHAJIBHIN CHCTEMI CYyJiBHHUIITBA OCHOBHHX
MOJOXKEeHb CT. 8 €BpomeichbKoi KOHBEHII MPO 3aXUCT IIpaB JIOAUHU
1 OCHOBOIIOJOKHHUX CBOOOA. Ll HOpMa rapaHTye HENOXHUTHICTb IpaBa Ha
0COOUCTY CBOOOY JIFOMMHH, 1HAKINE KAXKy4H, IIpaBa Ha IPUBATHICTb. B 1iboMy
CEHCI aHalli3yeThes JiSUIBHICTE €BPONEHCHKOTO Cymy 3 IpaB JIOAWHH, KU
Ha PIBHI CBOIX NpPELENCHTHUX pillleHb MPOBOJUTH NPABOBE 3aCTOCYBAHHS
npaBmwiad. 1 cT. 8 1 B Takuii CIOCi0 OLIHIOE MPABOMIPHICTb THX UM IHIINX JisHB,
BUMHEHUX y cepi HEJOTOPKAHHOCTI MPUBATHOTO KUTTsL. HaronomyeTses Ha
Tomy, 1o pimenHst €CIIJI y koHKpeTHIH crpaBi Mae BUpINIaJbHE 3HAUCHHS
HE JIMIIe JUI YYaCHMKIB CIIOpY, ale M JUId BCIX JEprKaB-MiJMHUCAHTIB caMe
3 OISy Ha HWOro mpeleneHTHH Xapaktep. BuB4yaeThcsi OaraToMaHiTHICTh
MOHSITTS KIIPUBATHE XUTTS SIK CyKYIHICTh crielMidHNX chep AiIbHOCTI, SIKi
monuHa He Oaxkae posrojomryBaru. [1o3ask KoHBeHIis y cT. 8 He 1a€e 4iTKOro
BU3HAYCHHS MOHATTS «IIPaBO HA MOBAry MPUBATHOTO KUTTS, TOCIIIKYETHCS
KOMIUIeKC KOHKpeTHHX pimens €CIII, y sSKux HagaroThCsl KOHKPETH3aIlis
Ta JieTajiizanis 3MICTy 3arajbHOI HOPMH, IO BiAOYyBA€ThCA MiJ] 4ac PO3IIIALY
KOHKPETHHX CIPaB MPO MOPYIIEHHs MpaBa Ha HEJIOTOPKAHHICTE 0COOMCTOrO
xUTTA. Ha okpemux npuxinagax monao mosuiii €CI1JI 3’sicoBaHo, 1110 mpuBaTHE
KUTTSI KOXKHOT OCOOHUCTOCTI BKIIIOYAE TAEMHHMIIIO TIepeadi iHpopMariii, B ToMmy
YHCITI TAEMHUITIO TOCTYITY 710 [HTepHETY, HeTOTOPKAHHICTh CIMEHHUX 3B’ SI3KiB,
KWUTJIA, CIIJIKYBAaHHS, a TAKOXK €JIEMEHTH, SIKi CTOCYIOThCS MpaBa JIFOJMHU Ha
CBO€ 300paskeHHsI, pi3Hi acniekTH (Ppi3nuHO Ta ICUXOIOTTYHOT HEJIOTOPKAHHOCT1
oco6u. [IoHATTS «IIpUBaTHE KUTTS TAKOK MOXKE OXOILTIOBATH OKPEMi CTOPOHHU
JSUTBHOCTI TIPOQeCiiHOrO YM JIJIOBOTO XapakTepy. 3arajioM, 3a IiJIX0I0M
Cyny HOHSTTS «IIPUBATHE KUTTSD» HE MOXKE TIIYMAauUTHUCS B OOMEXYBaJIbHOMY
3HAUCHHI, HOMY HEMOXJIMBO JAaTH BUUEPIIHE BU3HAYEHHs. B po6oTi mpoBeneHo
MEeBHY AU(EpeHIIialliio cCoco0iB 3aXUCTy MPUBATHOCTI SIK 3arajbHOI KaTeropii
Ta OXOPOHH MEPCOHATBHUX JAHUX 0COOM SIK OJTHOTO 3 11 eneMeHTiB. OcobiuBa
yBara TIpHUAICHA CHELIAIbHUM MiJXOAaM 10 OXOPOHH HPUBATHOTO SKUTTS
y pi3HHX cdepax CyCHUIBHHUX BiTHOCHH, HampansoBaHUM CynoM. 3pobneHo
MPOMO3HIIIT 100 TOMIMIIEHHS YKpPAiHChKOI MPaBO3aCTOCOBHOI MPAKTHUKU
y JOCTIJUKyBaHii napuHi 3 ypaxyBaHusaM pocsiny €CIL

Introduction. The right to privacy is one
of the components of the complex of fundamental
rights and freedoms. With the development of social
relations over a long period of time, humanity
and political elites gradually became more and more
aware of the need to form a legal institution of pri-
vacy as a means for a person to exercise his capabili-
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ties regarding the inviolability of his personal space.
Indeed, ensuring confidentiality is one of the quali-
tative indicators of protection of the right to privacy.
This makes it possible to guarantee the effective-
ness and efficiency of a person’s fundamental right
to the protection of his private sphere and informa-
tion about it, which corresponds to the aspirations
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and interests of each individual. After all, the ever-in-
creasing intensity and complexity of life made it nec-
essary to acquire a certain refuge from this world,
and a person under the influence of culture became
more sensitive to glasnost. Due to this, seclusion
and privacy of life became even more necessary for
the individual [1, p. 1].

At the same time, it should be noted that in modern
society there are often cases when the confidentiality
of the private sphere is not ensured, the inviolability
of a person’s personal space is limited. This is espe-
cially telling in the context of the significant spread
of automated computer processing of information
about individuals, their lifestyle, and nature of rela-
tionships with other people, etc. Actually, this issue
has both general philosophical and legal aspects. Her
meticulous research began with the rapid development
of photography and printing, when in 1890 the article
“The Right to Privacy” was published in the Harvard
Law Review. Its authors, Samuel D. Warren and Louis
D. Brandeis, harshly criticized the obsessive activity
of journalists. The authors first introduced the con-
cept of “the right to be left alone”, which is based on
the principle of the inviolability of the individual [2],
and which, in the further development of the relevant
European legislation, acquired the wording “the right
to be forgotten”. Therefore, the issue of legal sup-
port for the realization of a person’s right to the invi-
olability of private life, personal and family secrets
becomes very relevant.

Presenting main material. Privacy issues were
also enshrined in the 1950 European Convention
for the Protection of Human Rights and Fundamen-
tal Freedoms. The Convention introduced a new
institution — the European Court of Human Rights,
which, at the level of its precedent decisions, carries
out the legal application of the rule of Part 1 of Art.
8 and in this way evaluates the legality of certain
acts committed in the sphere of privacy. At the same
time, it is important that the decision of the ECtHR in
a specific case is of decisive importance not only for
the parties to the dispute, but also for all the signatory
states precisely because of its precedential nature.
Private life can be defined as a set of specific spheres
of life that a person does not want to disclose. These
can be family and household relations, communica-
tion with others, religious preferences, extracurricu-
lar activities, personal relationships, recreation, etc.
Due to its multifacetedness, heterogeneity, and due
to the possibility to subjectively evaluate certain
factors of influence in different ways, all rights to
respect for private and family life can acquire cer-
tainty and specific meaning only on the basis of estab-
lished and detailed judicial practice. In this regard,
the importance, which is difficult to overestimate,
is given to judicial discretion and, in particular, to
the extended interpretation of the prescription of Art.
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8 of the Convention implemented by the European
Court of Human Rights.

When considering cases on the protection
of a person’s personal space, a problem arises regard-
ing the relationship between the concepts of “right to
trial” and the concept of “right to a fair trial”. For
example, the Ukrainian judiciary does not always
equate them, believing that the literal meaning
of the provision of Article 6 of the Convention on
the Protection of Human Rights and Fundamental
Freedoms covers only the procedure of judicial pro-
ceedings itself and has obvious procedural features
that manifest themselves after the start of the case
and before its conclusion. In view of the importance
of this issue, the ECtHR at one time gave a specific
interpretation of the meaning ofthe concept of the right
to a fair trial, and it is currently adhered to in numer-
ous decisions. In particular, in the case of Hornsby
v. Greece, the Court stated that, in accordance with
established case law, Article 6 § 1 guarantees every-
one the right to go to court or arbitration with a claim
in respect of any of his civil rights and obligations.
Thus, this article proclaims the “right to a court”,
one of the aspects of which is the right of access,
that is, the right to file a lawsuit on civil law issues
in court [3, § 40]. Therefore, the concept of the right
to a fair trial covers the content of the right to a fair
trial and is a somewhat broader concept with a com-
plex structure. According to the above, it contains
as an element the right to a court, and as a sub-ele-
ment — the right to access to a court. And, although
the literal understanding of the wording of the cor-
responding article of the 1950 Convention does not
include the establishment of access to court as a com-
ponent of the right to a fair trial, this does not mean
that this right excludes or does not take into account
such an important category as access to court.

Convention in Art. 8 do not give a clear defini-
tion of the term “right to respect for private life”, so
it is declarative in nature. But this does not prevent
the control bodies, by virtue of the given compe-
tence, to specify and detail the content of this legal
norm when considering cases of violation of the right
to privacy. In one such decision, it was, in particu-
lar, indicated that for many Anglo-Saxon and French
authors, the right to respect for private life is the right
to privacy, the right to live as one wishes, to be pro-
tected from publicity. But the right to respect is not
limited to this. It also includes, to a certain level,
the right to establish and develop relationships with
other people, especially in the emotional sphere, for
the development and realization of a person’s person-
ality [4, p. 10].

The rights guaranteed by Article 8 of the Con-
vention refer to the personal life of a person, which
allows separating the mechanism of its implementa-
tion from similar acts, for example, those designed
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to protect the honor and dignity of a person. There
are also certain differences in the legal regulation
of the protection of private life as a general phenom-
enon and the protection of personal data as its ele-
ment. The right to inviolability of privacy involves
the protection of information about personal life,
while the protection of personal data consists in
ensuring their proper and legal processing in vari-
ous fields of use. When protecting private life, it is
the object of protection, and in the case of personal
data protection, it is any information that contains
information about the private life of a certain natural
person. And, although it is directly related to a per-
son’s privacy, personal information must be recorded
on a physical medium, and information constituting
the secret of a person’s private life does not require
such recording [5, p. 217-218].

The European Court of Human Rights has repeat-
edly indicated that the protection of personal data
is of the utmost importance for a person’s abil-
ity to exercise the right to inviolability of private
and family life [6, § 41]. The private life of each
individual includes the secrecy of information trans-
mission, which includes the security and confidenti-
ality of postal, telephone, electronic and other forms
of information transmission; and information privacy,
which may include Internet access privacy. For exam-
ple, the ECtHR found that monitoring the applicant
with the help of a global positioning and processing
system and using the information obtained in this
way was an interference with his exercise of his right
to privacy [7, §§ 59-60].

Closely related to this protection is the right
of a person to personal data, as well as other simi-
lar relationships regarding the inviolability of family
ties, housing, and communication. It is also covered
by the legal regime of privacy. Therefore, the Euro-
pean body called to carry out interpretation and law
enforcement in the field of protection of relevant
human rights indicates that the concept of “private
life” cannot be interpreted in a restrictive sense;
it cannot be given an exhaustive definition. In par-
ticular, respect for private life implies the right to
personal development, establishing and develop-
ing relationships with other people and the outside
world [8, § 45]. In addition, there is no principled rea-
son to believe that the concept of “private life” cannot
cover activities of a professional or business nature,
since after all, during their professional life, most
people have a significant, if not the greatest, opportu-
nity to develop relations with the outside world. This
point of view is supported by the fact that it is not
always possible to clearly distinguish which activities
of a person are part of his professional or business life
and which are not. Therefore, especially in the case
of a person practicing a liberal profession, work in
this context can form an integral part of life to such
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an extent that it becomes impossible to know to what
extent it acts at a certain moment in time [9, § 29].

The concept of private life also includes elements
related to a person’s right to his image [10, § 29]. This
means that photographs or video clips that contain
an image of a person fall within the scope of Article 8.
This provision should be especially taken into account
when placing photographs on public or social sites
on the Internet. The ECHR also notes that recording
a person’s voice for further analysis is an interference
with the exercise of the right to privacy. This prin-
ciple covers the possibilities of recording and pub-
licizing facts from personal life in other ways. Thus,
the publication of material obtained in public places
by means of measures which go beyond those which
can normally be foreseen may also extend the scope
of Article 8 § 1 to the relevant recorded information or
material relating to disclosure to the media for the pur-
pose of broadcasting video recording of the applicant,
made in a public place [11, § 60-62].

The court also reminds that private life covers
the physical and psychological integrity of a person.
In particular, it is emphasized that the human body
concerns the most intimate aspect of private life.
Thus, compulsory medical intervention, even if it
is of minor importance, is an interference with this
right. However, the ECtHR sometimes makes certain
reservations regarding the possibility of absolutizing
the right to private life. This refers, for example, to
the ability to lead one’s own life in one’s own way
and of one’s choice, which may include the possibility
of carrying out activities that would be physically or
morally harmful or dangerous to the person concerned
(for example, in relation to the right to euthanasia).
The extent to which the state can use coercive pow-
ers or criminal law to protect people from the conse-
quences of their chosen lifestyles has long been a topic
of moral and jurisprudential debate, and the fact that
the intervention is often seen as an intrusion into
the private and personal sphere only adds to debate
energy. However, where such conduct constitutes
a danger to health and where it is vital, the precedent
practice of the Court is of the position that the impo-
sition by the State of compulsory or criminal mea-
sures affecting the private life of the applicant within
the meaning of Article 8 of the Convention may be
justified from the point of view of the second para-
graph of this norm [12, § 62].

The right to privacy can also include various
aspects of a person’s physical and social self-identifi-
cation. After all, the concept of “family life” in Con-
vention Article 8 is not limited exclusively to those
related to marriage, but can also cover other de facto
“family” where there is sufficient permanence of ties.
Private life, according to the Court, includes the phys-
ical and psychological integrity of a person and can
sometimes encompass aspects of a person’s physical
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and social identity. “Private life” also includes, to
a certain extent, the right to establish relations with
other human beings. For example, a fundamental
question arises as to why the concept of “private life”
should exclude the determination of the legal force
of the relationship between a child born out of wed-
lock and its natural father. The court recognized that
respect for private life involves the possibility to
establish the details of one’s identity as an individual,
and such information, to which a person has the right,
is very important for the formation of an individ-
ual [13, §§ 51, 53, 54].

The right to privacy includes such elements as,
for example, assigning oneself to a certain gender,
as well as sexual orientation and sex life, etc. They
also belong to the private sphere, which is protected
by Article 8 of the Convention. In addition to gen-
eral information such as a person’s name, residential
address, etc., private and family life may include
other means of self-identification and maintaining
family ties. For example, the fact that there may be
a public interest in the regulation of the use of names
is insufficient to remove the question of a person’s
name from the sphere of private and family life,
which is interpreted as including to one degree or
another the right to establish relations with other
people [14, § 42]. Information about a person’s
health is also an important component of the content
of private life.

The court also developed special approaches
to the protection of private life in various spheres
of social relations. In particular, in the field of pro-
tection of the right to education and the rights of par-
ents regarding education, the Court points out that
the norm contained in Part 1 of Art. 8 does not in
it guarantee these rights. At the same time, it is not
excluded that the measures applied in the field of edu-
cation may affect or encroach on the right to respect
for personal and family life; the case will be the same,
for example, when they have such consequences
of disruption of personal or family life as separation
of children from their parents. Private life, accord-
ing to the Court, includes the physical and psycho-
logical integrity of a person; therefore the guarantees
provided by Article 8 of the Convention are aimed
at ensuring the development of each person’s person-
ality without external interference in relations with
other people [15, § 32].

Violation of a person’s right to privacy is partic-
ularly sensitive when such actions are committed
within the framework of criminal proceedings. In this
sense, the rule on the need for adequate compensa-
tion when the interference was arbitrary, which is also
covered by the principle of respect for private life,
seems important. Similar examples of the attention
of the European Court of Human Rights are largely
characteristic of cases against Ukraine. For example,
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in the case of Volodymyr Polishchuk and Svitlana
Polishchuk v. Ukraine, the applicants filed a lawsuit in
the local court of Zaporizhia region against the police
department, the prosecutor’s office of Zaporizhia
region, and the Main Department of the State Trea-
sury of Ukraine in Zaporizhia region, demanding that
the search of their apartment be declared groundless
and illegal. The applicant additionally demanded
compensation for moral damage caused by such ille-
gal actions. The trial court considered the applicants’
claims and found that the apartment was searched
two months after the crime was committed and that
there was no good reason to believe that evidence
could have been found in the applicant’s apartment.
Accordingly, the court satisfied the applicant’s claims
and ruled that the search was groundless and illegal.
As for the claims for compensation, the court noted
that since the search was conducted only in connection
with the suspicion of the applicant, the applicant does
not have the right to claim compensation for the dam-
age caused by the procedural actions concerning
another person. On these grounds, the court rejected
the applicant’s claims. Subsequently, the courts
of appeal and cassation instance annulled the decision
of the local court in the positive part for the appli-
cants, and left it unchanged regarding the refusal to
compensate for moral damage, given that the appli-
cant did not have the right to demand compensa-
tion for damage, since the search concerned only
the applicant, who was a suspect in within the lim-
its of criminal proceedings. Considering the relevant
case, the ECtHR noted, in particular, that, as follows
from the submitted materials, the search was con-
ducted in the presence of the applicant and guests
invited to the birthday celebration of the applicants’
son. And, although the national authorities recognized
the search as illegal and brought the police officers to
disciplinary action, they did not offer the applicant
any compensation. Therefore, the Court considers
that, since the applicant was not awarded damages,
she can be considered a victim of a violation of Arti-
cle 8 of the Convention, since the said intervention
did not meet the requirement of legality. It follows
that there was a violation of the convention provi-
sion [16, § 46-48].

In another case, “Feldman v. Ukraine” (No. 2),
a person’s statement about the illegality of the inves-
tigator’s refusal to stage the convicted applicant in
the city of Dnipropetrovsk so that he could participate
in his father’s funeral was considered. On August 11,
2000, the investigator denied the request on the grounds
that domestic law does not provide for the escorting
of suspects for such purposes. In considering this
complaint, the Court applied its established position,
according to which any interference with a person’s
right to respect for his private and family life would
constitute a violation of Article 8 of the Convention,
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if it was not carried out in accordance with the law,
did not pursue a legitimate aim and was necessary in
the democratic society in the sense that it was pro-
portionate to the goals to be achieved. According to
the practice of the Court, Article 8 of the Convention
does not guarantee a person in custody the uncondi-
tional right to obtain permission to attend the funeral
of a relative. At the same time, the Court emphasizes
that even if the nature of the situation of a person in
custody involves the application of various restric-
tions on rights and freedoms, each of such restrictions
must nevertheless be justified as necessary in a dem-
ocratic society. The state can deny a person the right
to participate in the funeral of his parents only if there
are good reasons for this and if no alternative solution
can be found. In the present case, the applicant’s per-
sonal situation had not been assessed by the domestic
authorities at all, and he had been denied the right
to attend his father’s funeral solely on the grounds
that domestic law did not provide for such a possi-
bility. In the opinion of the Court, such unconditional
refusal to the applicant of temporary release due to
family circumstances and the absence of any other
decision that would enable him to attend his father’s
funeral does not correspond to the state’s obligation
to evaluate each individual request on the merits
and to prove that restricting a person’s right to attend

a relative’s funeral was “necessary in a democratic
society”. In light of the above, the Court concluded
that there had been a violation of Article 8 of the Con-
vention [17, § 33-36].

Certain conclusions can be drawn from the research
carried out so far. The right to privacy is one
of the defining human rights and is protected by Arti-
cle 8 of the Convention for the Protection of Human
Rights and Fundamental Freedoms. In Ukraine,
the detailed regulation of the rules for the protection
and protection of this personal and public value is still
not given much attention. Specific legal mechanisms
for the realization of this right by its bearer, as well
as safeguards for deterring illegal and arbitrary inter-
ference with it by means of legal tools, have not been
developed. The concept of “private life” is mostly
used by legislators and law enforcement agencies in
a very narrow sense, while it inherently covers fam-
ily, professional, and to a large extent personal rela-
tionships of a person. For the further development
of the state of Ukraine in the direction of the move-
ment of democratic societies in this area, it is neces-
sary to take advantage of the important developments
made by European legislators and the ECtHR. Judi-
cial practice must be developed regarding the defini-
tion of the concepts “legitimate goals” and “necessity
in a democratic society”.
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