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The paper highlights the relevance of the problem of defining the theoretical basis of the proportionality
principle notion in historical context on the territory of modern Europe. The European Union legislative
regulation of the principle, the attitude towards it, and its application by scholars and lawyers are
analysed. In particular, the importance and role of the proportionality principle as one of the basic
principles of European Union law the in the context of its legal framework and solving human rights
cases in the digital age is grounded, which, due to the pace of its rapid development, requires constant
legal changes and additions.
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I'EHE3UC 1 COBPEMEHHOCTb IPUHIIAIIA ITPONOPITAOHAJIBHOCTH
KAK OTHOTI'O 13 OCHOBOITOJIATAIOIIUX ITPUHIIUITIOB ITPABA EBPOITEUCKOI'O COIO3A

Komnomoer T.A., bapaut A.1O., KpaBuenko 1. A.

3anopooicckuii Hayuonanvuwiil ynugepcumem, yi. XKyrkoeckoeo, 66, . 3anopoaicve, Yrpauna
antonbarlit@gmail.com, kravchenko260595@gmail.com

B cratee OCBCHIACTCA aKTyaJIbHOCTH l'[pO6.TIeMI)I ONPECACTICHUA MOHATHUA MMPUHIUIIA TPOTIOPIHHUOHAIBHOCTHU
B UCTOPHYECKOM KOHTEKCTE Ha TEPPUTOPUH COBPEMEHHOW EBpoOmbI, ero 3HadeHHe il COBPEMEHHBIX
pehOopMalMOHHBIX, TOCYIapCTBEHHBIX M IPAaBOTBOPYCCKHX MPOIECCOB. BHUMaHNE KOHIEHTpUpPYETCs HA
€ro NMOHMMAaHUHM COBPEMEHHBIMH TCOPCTHUKAMH IIpaBa, NPUHIMIAX 3aKOHONATEIBHOIO 3aKPCIUICHUS M
0COOEHHOCTSX TPaBONPUMEHEHHs. [IpyH 9TOM aKLEeHT cliellaH Ha COBPEMEHHOM JIOKTPHHAJILHOM BEKTOPE
BBISICHCHHUSI ICTOKOB 3TOrO NMPUHIMIIA B YCIOBHSX ONPEACIICHUsS IPHHIMIA MPONOPLIHOHAIBHOCTH KaK
0a30BOro NpHHLMIIA JUI BCEX CTPaH, BOCHPUHABIINX IpaBo EBponeiickoro Coro3a Kak OCHOBaHHE VIS
HAIIMOHANBHONH TIPaBOBOM cHCTeMBL. OOOCHOBBIBACTCS HEOOXOOMUMOCTh YPETYIHUPOBAaHHUA 0a30BBIX
nojoxkeHni mpaBa EBpomeiickoro Coro3a OTHOCHTENBHO IPHHIMIIA MPONOPIMOHAIBHOCTH  JUIS
COBPEMEHHOT'0 TPOIECCYAIFHOTI0 3aKOHOIATEIbCTBA Y KPAHHBI.

Kniouegvie cnosa: npunyun nponopyuoHaibHocmu, egponeiickoe npago, npasa ueiogexa, 6azosvie NPUHYUNsl

npasa Esponeiickozo Corosa.

TEHE3UC TA CYYACHICTbh IIPUHIIUITY IMTPOIOPIIMHOCTI SIK OJTHOI'O
3 OCHOBOMNOJIOKHUX NMPUHIMUITIB IPABA €BPONENCHKOIO COIO3Y
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VY craTi BHUCBITIIOETHCS aKTYaIbHICTh MPOOJEeMHM BHU3HAYEHHS IMOHATTS MPHUHIUITY MPOIOPINHHOCTI B
ICTOPIYHOMY KOHTEKCTI Ha TepeHaX CydacHoi €Bpomwu, HOro 3HA4YeHHS I Cy4acHHX pedopMamiiHUX,
JIep>)KaBOTBOPYKMX 1 NPAaBOTBOPYMX IIPOILECIB. YBara KOHIEHTPYETHCS Ha HOTro pO3yMiHHI CydyacHUMH
TEOpETHKAMH TpaBa, 3aca/aXx 3aKOHOAABYOTO 3aKPIIUICHHS Ta OCOONMBOCTSIX MpaBo3acTocyBaHHS. [Ipu
IIbOMY AKIEHT 3pO0JIEHO Ha CYy4aCHOMY JIOKTPHHAILHOMY BEKTOPI 3’CYBaHHS PECypCy IIbOTO NMPHHIIHITY
B YMOBax BH3HAYCHHS NPUHLUITY HPOMOPUIHHOCTI sK 0a30BOr0 NPHHIMITY IS BCIX KpaiH, IO
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cnpuiiHsuin npaBo €Bporneiicbkoro Coro3y sk 0a30Be MIATPYHTS Ul HAlliOHAIBHUX HMPABOBUX CHCTEM.
OOrpyHTOBY€EThCS TOTpeOa BpEryioBaHHS 0a30BHX MOJ0XKEHb IpaBa €Bporeiickkoro Coro3y o0
MIPUHIUITY POTOPIIHHOCTI ISl Cy4acHOTO MPOIECYaIbHOTO 3aKOHOIABCTBA Y KpATHH.

JlocIiKyeThCsl CydacHUi CTaH 1 TeHEe3HC MPUHINILY MPOMOPIIHHOCTI SIK OJJHOTO 3 OCHOBHHMX IPHHIIHIIIB
3aKOHOJIaBCTBa €Bponeiichkoro Coro3y Ta BUCBITIIEHHS HOTO aKTyalIbHOCTI B CyYaCHOMY KOHTEKCTI.

OcobmmBa yBara 30CepeKYEThCS Ha MPHUHIMIN MPONOPHIHHOCTI SK OJHOMY 3 OCHOBHHX 1
HAWBIUIMBOBINIMX MNPUHLMUINB y MDKHApOJHOMY IyOJIiYHOMY TIpaBi 3arajoMm, a TakoX y Mexax
3akoHOJaBcTBa €Bporneiicbkoro Coro3y.

BuzHauaeThbes posib IPUHIMITY MPOMOPIIHHOCTI, KOHIIGHTPYETHCS yBara Ha HMOro BaroMocCTi W 3Ha4eHH,
30KpemMa, OyIy4dHM OJHHMM i3 3arallbHUX INPHHIMIIB y 3aKOHOJABCTBI €Bpomnelicbkoro Coro3y, BiH OyB
po3pobinenuii €spornericbkum CyaoM i3 METOIO 3allOBHEHHS ITPOTAINH Y €BPOINEHCHKOMY 3aKOHOABCTBI,
3MII[HEHHSI y3TOJPKEHOCT] 3aKOHOAaBCTBa € Bporeiicbkoro Coro3y Ta 1HIIMX MOXIIMBHX ACIIEKTIB.

OKpiM TeOpeTHYHOTO 0a3WCy MOHATTS MPHUHIUIY MPOIOPLIHHOCTI, BUCBITIIOETHCSA MPAKTUIHAN acTIeKT
1foro 3acTocyBaHHA. Y CTaTTi MpOaHANi30BaHO MiAXOIM 10 BIH3HAYCHHS (POpM, METOMIB i KPUTEPIiB, IKIM
Ma€ BiINOBITaTH 3aCTOCYBAaHHS MPHUHITUITY TPOTIOPIIIITHOCTI.

JloBOANTBCS, IO NPHUHLMII NPONMOPLIIHOCTI Jonomarae 3a0e3NeduTH TapaHTil TOro, L0 NPHHHATE
3aKOHOJIABCTBO HE BCTAHOBIIOE OY/Ib-sKi HEOOTPYHTOBAHI Ta HEMPOIIOPLiHI OOMEKEHHS 3 ypaxXyBaHHIM
METH KO’KHOTO OKPEMOTo akTa abo cdepy 3aKOHOIaBCTBA.

Kpim Toro, ocobnmBa yBara 30Cepe/KyeThbCsl Ha JOIUIBHOCTI BU3HAYCHHS! HOBUX cep i MOXKIMBOCTEH
3aCTOCYBaHHS IMPHUHIMITY HPOIOPLIHHOCTI B cydyacHid mnepcnekTuBi. OKpeMO pO3IJISIHYTO HHTaHHS
3aXHCTY Ta AOTPUMAHHS NPaB JIIOAMHU B CydyacHOMY CBiTi. JloBe/ieHO, 110 IPUHIUIT MTPOMOPLIHHOCTI €
OJIHMM 13 HaWBaKJIMBIIIMX BaXKEJIIB pETyJIOBaHHS B aHali3oBaHiil cdepi. Y mpomy pasi npuHLIUI
BUCTYIA€E K KOHTPOJbHWH YMHHUK JUIS 3HAXO/PKCHHS TOYHOro OajlaHCy MK HEOOXiTHUMH [IisIMH Ta
MOKJIMBHM NOPYIICHHSM IIPaB JIFOJHHH.

Kouosi crosa: npunyun nponopyitinocmi, €sponeiicbke npago, npasa aioouHu, 0a308i Npunyunu npasa

E€eponeticorkoeo Coio3).

The general principles of European Union law are the general principles of law which are applied
by the European Court of Justice and the national courts of the member states when determining the
lawfulness of legislative and administrative measures within the European Union [11].

According to the basic rule, the general principles of the legislation of the European Union are
defined and developed by the European Court of Justice. By the criteria of their origin, they can be
either accepted in all national legal systems or extracted from specific national legal systems that
have inspired the Court, or be specific for the European Union.

One of the key aspects of the difference between general principles of law and direct legislative rules
is that, having a broad scope of application, the former ones should be adjusted to the specific cases.

The practical importance of the general principles of the Union law lies in the fact that the European
Court of Justice has used them to avoid the refusal of justice, to fill the gaps and to strengthen the
coherence of European Union legislation and other possible aspects.

Within European Union law, proportionality is a principle that mainly serves as a framework for
decisions to determine whether and/or to what extent rights can be limited by governmental
intervention (such as legislation) that is motivated by public interests. The proportionality test
applies to measures taken at Union level as well as at the level of the Member States.

In the process of our research, we have analized works of such well-known contemporary scolars:
A. Dashwood, M. Dougan, B. Barry Rodger, E. Spaventa, D. Wyatt, M. Horspool, M. Humphreys,
K. Lenaerts, P. Van Nuffel, R. Bray, T. Hartley, etc. In their writings scholars reveal the essence
and key aspects of formation of the basic EU and international law principles, the role and place of
the proportionality principle in this area, analyze the contemporary context of its application and its
importance in regulating legal relations.

The purpose of the paper is to analyze the genesis of the proportionality principle as one of the
fundamental principles of the European Union law and to highlight its relevance in the modern
context.
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Proportionality tests have first been formulated in the High State Administrative Courts in Germany
in the late 19th century to investigate police action.

Legal theorists, foremost the German constitutional scholar R. Alexy and his followers have
developed the principle of proportionality (or balancing: strict proportionality) as the gold standard
of constitutional adjudication which allows all different rights and principles to be weighed against
each other in the same dimension.

An important additional feature of proportionality as construed by R. Alexy is the following: “The
Law of Balancing requires the increasing intensity of interference with liberty to be matched by an
increasing weight of reasons justifying the interference. The analogy of the proportionality principle
can be also seen in the English concept of reasonableness. Therefore, in the European Union
context proportionality has been derived from the laws of the Member States, especially Germany
and France” [9].

The legal concept of proportionality is recognized one of the general principles of European Union
law by the European Court of Justice since the 1950s. The first case concerned with the notion of
proportionality took place in 1954, while the second one was considered by the ECJ in 1970
(Internationale Handelsgesellschaft v Einfuhr- und Vorratsstelle Getreide ECR 1125 Case 11/70).
Namely during that case, the European Advocate General provided an early formulation of the
general principle of proportionality in stating that “the individual should not have his freedom of
action limited beyond the degree necessary in the public interest” [11].

As we have mentioned above, general principles of Union law are invoked to assist in the
interpretation of Treaty provisions and secondary legislation, to provide guidance for the exercise of
powers granted by the founding Treaties or secondary legislation and to provide additional criteria
under Article 267 TFEU for determining the legality of acts of the Union institutions and the
Member States.

General principles evidence the Court’s attempt to contribute to the construction of a mature legal
system based upon a combination of substantive rules and principles that aid the understanding of
those rules and the system as a whole.

The general principles are about the search for consistency in the creation of the Union legal order:
they pull the different rules together into something that has a shape as a whole [5].

The Treaty of Lisbon in article 5 embraced and confirmed the proportionality principle on the level
of European Union legislation. Paragraph 4 of the article states that under the principle of
proportionality, the content and form of Union action shall not exceed what is necessary to achieve
the objectives of the Treaties. Furthermore, according to article 5, the institutions of the Union shall
apply the principle of proportionality as laid down in the Protocol on the application of the
principles of subsidiarity and proportionality [1].

Protocol Ne 2 (on the application of the principles of subsidiarity and proportionality) to the Treaty
on the Functioning of the European Union comprises additional regulations on how these principles
should be applied.

The main objective of the Protocol is to establish the conditions for the application of the principles
of subsidiarity and proportionality, as laid down in Article 5 of the Treaty on European Union, and
to establish a system for monitoring the application of those principles,

Pursuant to the article 1 of the Protocol, each institution shall ensure constant respect for the
principles of subsidiarity and proportionality, as laid down in Article 5 of the Treaty on European
Union [2].

According to the principal of proportionality, public authority may not impose applications on a
citizen except to the extent to which they are strictly necessary in the public interest to attain the
purpose of the measure.
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The most striking point about the doctrine of proportionality is that it leaves a great deal to the
judgment of the court [10].

In the case law, the principle of proportionality serves principally to assess the legality of an
exercise of power where an admittedly legitimate aim is pursued, but at the same time other
objectives deserving protection are damaged.

As has already been mentioned, the principle of proportionality requires action to be both
“appropriate” to attain its objectives and not go beyond what is necessary to achieve them
(“indispensable”™).

The Union action must first be appropriate to achieve the proposed objectives. In addition, the
action must be indispensable and therefore incapable of being replaced by measures [7].

Proportionality principle helps to provide guarantees that the legislation adopted does not set on its
subjects any unreasonable and disproportional restraints given the objective of every single act or
the sphere of legislation.

Regarding the process of application of the proportionality principle, professor G. de Burca has
therefore argued that the general principle in European Union law of proportionality entails a three-
part test: 1) is the measure suitable to achieve a legitimate aim, 2) is the measure necessary to
achieve that aim or are less restrictive means available, and 3) does the measure have an excessive
effect on the applicant’s interests.

Thus, the test requires the administrative body to substantiate its actions and requires analysis on
possible options. Therefore, the proportionality principle is often regarded as the broadest basis for
judicial review [11].

As a general principle of the union law, the principle applies also to Member states when they

implement Union law. And to the acts of Member states when they act within the field of Union
law. For instance, when they seek to limit one of the rights conferred on individuals by the treaty

[3].
In the wake of the Snowden revelations, various governments have more aggressively sought to
defend their activities by distinguishing between the automated collection and scanning of private

communications, on the one hand, and the actual scrutiny of those communications by human
beings.

The basic document that deals with the processing of personal data within the European Union is
Data Protection Directive (Directive 95/46/EC on the protection of individuals with regard to the
processing of personal data and on the free movement of such data).

According to this Directive, personal data may be processed only to such an extent as it would be:

—  collected for specified, explicit and legitimate purposes and not further processed in a way
incompatible with those purposes;

—  adequate, relevant and not excessive in relation to the purposes for which they are collected
and/or further processed,

- accurate and, where necessary, kept up to date;
— kept in a form which permits identification of data subjects for no longer than is necessary [4].

International human rights law, however, makes clear that the collection and retention of
communications data amounts to an interference with the right to privacy.

This requirement of proportionality is particularly important in the context of mass surveillance,
which is based on the indiscriminate collection and retention of communications and metadata
without any form of targeting or reasonable suspicion.
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In 2006, the European Parliament and the Council of the European Union adopted Directive
2006/24/EC (Directive), which regulated Internet Service Providers’ storage of telecommunications
data.

Civil rights organization Digital Rights Ireland argued that the Directive was becoming the basis for
mass surveillance laws that violated fundamental human rights. National court then forwarded its
questions to the European Court of Justice.

The European Court of Justice (ECJ) evaluated the compatibility of the Directive with Articles 7
and 8 of the Charter and declared the Directive to be invalid.

Although the ECJ deemed that the Directive was legitimate in its aim of fighting serious crime, it
did not pass the proportionality test that the ECJ applied to evaluate the appropriateness of the
measures undertaken to achieve that goal. More specifically, the ECJ found that the implementation
of the Directive could potentially interfere, to a great extent, with the fundamental rights of the
entire EU population for an unspecified length of time.

A European Union Directive requiring Internet Service Providers to store telecommunications data
in order to facilitate the prevention and prosecution of crime was found to be invalid for breaching
Articles 7 and 8 of the Charter of Fundamental Rights of the European Union (Charter) [6].

By its very nature, mass surveillance does not involve any form of targeting or selection, let alone
any requirement on the authorities to show reasonable suspicion or probable cause. Accordingly,
mass surveillance is inevitably disproportionate as a matter of simple definition [8].

Principle of proportionality is one of the most basic and influential principles in public international
law as such and in the scope of the European Union law.

Being one of the general principles in the Union legislation it was developed by the European Court
of Justice in order to avoid the refusal of justice, to fill the gaps in European legislation, to
strengthen the coherence of European Union legislation and other possible aspects.

Furthermore, in the contemporary perspective new spheres and possibilities of the proportionality
principle application can be found. Considering protection and observance of human rights in the
up-to-date world, the principle of proportionality appears to be one of the most significant levers for
regulating this sphere. In this case the principle acts as a controlling factor in order to find the
accurate balance between necessary actions and possible infringement of human rights.
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