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KOJI3IMHI HOPMH PET'YJIIOBAHHSI TPY JOBUX BIJHOCHH HAYKOBUX ITPAIIIBHUKIB
Kpasuyk I[1.C., acmipant

XmenvHuybkuil ynigepcumem ynpagiintsa ma npaed,
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CratrTio NPUCBSYEHO MUTAHHIM peasti3amnii TpYZOBHUX IIPABOBIIHOCHH, YCKIIaJHEHUX IHO3EMHHUM €JIeMEHTOM, Yy chepi
HAYKOBHX JIOCIIJUKEHb 1 MiI00py a/leKBaTHUX KOMI3IMHHUX MPUB’A30K JUIS IX perymoBaHHs. BusHaueHo XapakTepHi
pHCH 3JiCHEHHSI TPYZOBOI MisNIBHOCTI y cepl MIXHAPOIHUX MOPCHKUX JOCIHIKEHb. T'YMaHICTHIHUH Xapaxrep,
CHCTeMHICTh 1 PI3HOBEKTOPHICTh, BapiaTHBHICTh. BCTaHOBJEGHO, 10 KOJi3iiHE pEryiOBaHHI TPYAOBUX
MPaBOBIHOCHH, YCKJIaJHEHUX iHO3EMHHM EJIEMEHTOM, SIKi BHHUKAIOTH IiJ Yac 3if{CHEHHS MOPCBKHX HAyKOBHX
JIOCITi/KeHb, HAallOUIbII OIITBHO 3aiiicHIOBaTH 3 BUKOpHcTaHHsM lex banderae (lex flagi — 3akon mpamopa) Ta lex
delegationis (3aKoH JeJeryBaHHs, BiIPSIIKEHHS).

Kniouoei cnosa: mpyoosi 6i0HOCUHU, VCKIAOHEHT IHO3EMHUM e1eMeHNOM, YCKAAOHEHI THO3EMHUM eleMeHmoM mpyoosi

BIOHOCUHU Y Chepi HAYKOBUX OO0CHIONCEHb, MINCHAPOOHI MOPCLKI OO0CHIONCEHHs, KOMI3IliHe pecylo8anHs Mmpyoosux

BIOHOCUH, YCKAAOHEHUX THO3EMHUM e1eMEHMOM, KOMI3IUHI Nnpus s3Ku.

KOJLIM3UOHHBIE HOPMBI PET'YJIMPOBAHMA TPYIOBbIX OTHOILIEHA HAYYHbBIX PABOTHUKOB
Kpapuyk I1.C.

XmenvHuykuil yHueepcumem ynpasierus u npaea, yi. I epoes Maiioana, 8, 2. Xmenvnuykuil, Yxkpaura

Kravchuk.pavel.88@mail.ru

CraThsl MOCBSIIEHA BONPOCAM PEATU3ALMU TPYAOBBIX IIPABOOTHOIIEHUH, OCIOKHEHHBIX HHOCTPAHHBIM DJIEMEHTOM, B
cdepe HayuyHBIX MCCIIENOBAHMN W T0A0OpA aAE€KBATHLIX KOJUIM3MOHHBIX TPHUBS30K JUIA HUX PETYIMPOBAHHUSL.
OrnpejiesieHbl  XapaKTEPHBIE YEPThl PEAJTU3AMU TPYJIOBON JEATENBLHOCTH B Cepe MEXIYHAPOAHBIX MOPCKUX
UCCIIEIOBAHMIT: TYMaHUCTHYECKUI XapaKkTep, CUCTEMHOCTh M Pa3sHOBEKTOPHOCTH, BAPUATUBHOCTh. BBISCHEHO, YTO
KOJUTM3MOHHOE PETYIMPOBAHUE TPYAOBBIX MPABOOTHONIEHUH, OCIOKHEHHBIX WHOCTPAHHBIM JJIEMEHTOM, KOTOPHIE
BO3HUKAIOT BO BPEMs MOPCKHMX HAYYHBIX MCCIIEIOBAHMM, HAMOOJIEE IENECO00PA3HO MPOU3BOIUTE C UCTIONB30BAHUEM
lex banderae (lex flagi — 3akon ¢uara) u lex delegationis (3aKkOH KOMaHHPOBKH).
Knuiouesvie  cnosa:  mpyooevie  npasooOmMHOWEHUs, — OCLONCHEHHbIC —UHOCMPAHHOIM — ONEMEHMOM, — OCIONCHEHHbLE
UHOCIPAHHBIM DNEMEHMOM MPYyO06ble NPAGOOMHOWEHUsS. 6 Cepe HAYUHBIX UCCICO06ANULL, MENCOVHAPOOHbIE MOPCKUE
uccne006ansl, KOIMUIUOHHOE Pe2yIUpOSanie mpyoosblx NPAGOOMHOUEHUL, OCTONCHCHHBIX UHOCIPAHHBIM 2AEMEHMOM,
KOATUZUOHHBLE NPUBSZKU.

CONFLICT OF LAWS OF REGULATING OF LABOR RELATIONS OF SCIENTIFIC RESEARCHERS
Kravchuk P.S.
Khmelnytsky university of management and law, str. Maidan Heroes, 8, Khmelnytsky, Ukraine
Kravchuk.pavel.88@mail.ru
The article is devoted to questions of realization of labor relations complicated by a foreign element in the field of
scientific research and selection of appropriate conflict bindings for their regulation. Characteristic features of the

implementation of scientific activity are detected. The list of its includes numbers of features, which demonstrate that
some kind of scientific researches need to involve international resources. International marine researches are among its.

Some International Laws, such as Convention on Marine Law, were analyzed. As a result several characteristic
features of the implementation work in international marine research were detected. They are: human character;
systematic and various vectors; variability. There is detected that the conflict of regulation of labor relations,
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complicated by a foreign element that arise in the implementation of marine scientific research, the most advisable to
using lex banderae (lex flagi — flag law) — since the work activity carried out within the marine scientific research
precisely characterized by the specific place of work (seagoing vessel, scientific plant or equipment) and features
specific relations (labor relations in the field of marine scientific research), and lex delegationis (law delegation
trip) — apply to workers who are sent to work in foreign missions, and means of the right host country institution or
organization that sent an employee to perform certain tasks abroad.

On our opinion, such conflict bindings as a lex voluntaris and lex loci labors couldn’t be apply for labor relations,
complicated by a foreign element, in the field of international marine research, because plant and equipment are not
considered the territory of the Member conducting the marine scientific research, and thus there is no possibility to
choose the legal system of the State-researcher. Unacceptability application bindings recent conflict stems from such
features as labor relations complicated by a foreign element that arise during the implementation of research
activities, particularly in the implementation of marine scientific research as the variability of their regulation.

Key words: labor relations complicated by a foreign element, labor relations, complicated by a foreign element in

research, international marine research, conflict of regulation of labor relations, complicated by a foreign element,

conflict bindings.

CydacHWil CTaH HAyKH Y CBITI XapaKTepu3yeTbCcs 3HAYHMMH TEMIIAMH PO3BHTKY Ha Tii riobamizarii,
KaTaji3aTopoM YOTo € HacamImepes TWHaMIYHuHN mporpec iHGOpMaIiitHIX TEXHOJOTIH, KU y CBOIO Yepry
00yMOBITIOE TeHe3uc iHpopMaliiiHoro cycmiiaberBa. Cepen AepikaB — CBITOBUX JIJIEpiB, SIKI 3A1MCHIOIOTH
HAYKOBI JOCIIDKEHHS 1 HAyKOBI BIIKPUTTs, MOxxHa Ha3BaTH Anonito, CILIA, IlIseniro, ®iansuairo, JaHito,
[Iseiitapiro, HiMeaurHy, mpo 10 CBIMYHUTH CEpe/iHii MOKa3HUK HAYKOEMHOCTI iX ekoHOMikH — 2% [6].
3apajy CIpaBeIIMBOCTI BapTO 3ayBa)KUTH, IO BEJIWYMHA I[LOTO ITOKA3HWKA HE BIJMOBIJAE IUILOBIH
BEJIMYMHI, 33/I€KJIapOBaHiil y MIKHApOJHMX HOPMATHBHO-TIPABOBHX aKTax, Hampuknaj, y JlicaOoHCHKii
crparerii (3%) [1], npoTe BogHOYAC MMOKA3HMK HAYKOEMHOCTI €KOHOMIKH YKpaiHu craHoBHUTH 0,73%.

VHaCIiIOK TaKkoro cTaHy CHpaB YKpaiHa 3 MOMEHTY 3I00YTTS HE3aJIeKHOCTI BTpaTwia Oinbme 2/3
HAYKOBOI'O MOTEHIIIay, IO y CBOIO YEPTry CIPUUNHSIETHCS CUCTEMAaTUIHUM (piHAHCYBaHHSAM cepu HAyKH 3a
(GAJIMIIKOBUMY» TNPUHIMIOM. Tak, Ha (¢QyHIAMEHTaAbHI HAyKOBI JOCHIDKCHHS W pPO3POOKH IIOPOKY
BHUTPAYAETHCS B cepeaHboMy Jutie 23% 3ariaHoBaHOI CyMH, Ha MPUKIIATHI po3pooku — 18%, Ha HAYKOBO-
TexHiuHi po3poOku — 47% [6].

Jlo 3a3HaueHux mnpoOseM (GYHKIIOHYBaHHS BITYM3HSHOI HAyKd BapTO JOJaTH TaKOX HEIOCTATHIO
3aKOHOJIaBUy YPEryJIbOBaHICTh OKPEMHUX IMUTAHb 3IHCHEHHS HAyKOBO-IOCIIIHUIIBLKOT TIsSIBHOCTI. 30Kpema,
MOBa e o Taki OJOKH MPOOJEMHUX NMUTaHb, SIK HEBIAMOBIAHICTH 3MicTy 3akoHy Ykpainu «lIpo HaykoBy
1 HAayKOBO-TEXHIUHY MiSUTBHICTB» 3MICTY HAyKOBOi MisZIBHOCTi, HEBIIOPSAKOBAHICTh IOHSATIHHO-
TEPMIHOJIOTIYHOTO arapary, SKUM IOCIyrOBYIOThCS 3aKOHOJABYl aKTH, HEHAJIe)KHA YPEryJIbOBaHICTh
3MIHCHEHHS HAYKOBOI i HAYKOBO-AOCIIITHOI iSITHHOCTI 3 MO3UIIiT TpyI0BOTO 3aKoHOAaBcTBa [10].

B ocranapoMy i3 3a3HaYeHHX OJIOKIB OCOOJNMBO IIKAaBUM 1 HEJAOCTATHHO JOCHIDKEHUM IUTAHHAM €
peatizailisi TpyIOBUX MPABOBIIHOCHH, YCKJIaJHCHUX 1HO3EMHHUM CJIEMEHTOM, y cpepi HAYKOBUX JTOCIIKEHb
y LiJoMy Ta TiaOip aJeKkBaTHUX KOJI3IMHUX TPHUB 30K AJSl YPEryltOoBaHHs 3AiHCHEHHs MiKHApOIHUX,
MDKHAIIOHATBHUX TOJILOBUX HAYKOBUX JOCIIKEHb 30KpemMa. HeoOXimHICTh BUBUEHHS Ii€l mpoOiemMu Ta
MOTITYKY MUISAXIB 11 BUPIIIEHHS 00yMOBIIIOE aKTYaIbHICTh HAIIIOTO JTOCIiIKEHHS.

[IpoGsieMr mMPaBOBOTO pETYJIFOBaHHS TPYIOBUX IPABOBIIHOCHH HAYKOBUX TMPAIBHUKIB 3HAUILUIU
BimoOpaxkenHs B npamsgx O. [Nom [5], O. Mipormmaudenko [9], M. Cmomnsaposoi [13], C. UepHoBebKoi [16] Ta
IHITUX aBTOPiB. AKIICHT Ha CITIBBIOHOINIEHHI HOPM HAIIOHAJHFHOTO W MIKHApPOIHOTO 3aKOHOMABCTBA, 3a
JTIOTTIOMOTOFO SIKOTO PETYIOETHCS IHCTUTYT TPYI0BOTO TOTOBOPY, 3p0odieHo B po3siii ®. [{ecapcbkoro [15].

He3pakaroun Ha 1ie, NHWTAHHIO PETYJIIOBAaHHS TPYJOBUX IPABOBIJIHOCHH, YCKIQJIHCHUX 1HO3EMHUM
eIeMeHTOM, Yy cdepi HAyKOBUX JOCHI[KEHb 1 MiIOOpY aAeKBaTHUX KOMI3IHHUX TIPUB 30K IS
YPETyIIOBaHHs 3IHCHEHHS MIKHAPOJHUX, MDKHAI[IOHAIBHUX IMOJILOBUX HAYKOBUX JIOCHI/DKCHb HE OYyJIO
MPUJTIJICHO HAJIS)KHOT YBarH.

Mera cTaTTi — PO3KPUTH KOJi31i{HI HOPMHU PETYIIOBAHHS TPYIOBUX BiTHOCHH HAYKOBHX IPAITiBHUKIB.

B ykpaiHCBKili MpaBOBii MPaKTHII PO3MEKOBYIOTH MOHATTS «HAYKOBA MiSUTBHICTBY 1 «HAYKOBO-TEXHIUHA
JisutbHICTE». OCHOBHHMHU KpUTEpisIMHU TUdepeHuianii uux MOHATh € iX MeTa W (OopMH NpOsBY, LIO CTAE
OUEBHUJIHUM 13 1X 3aKOHOJ]aBUOrO BH3HA4YeHHs. Tak, y 3akoHi Ykpainu «[Ipo HaykoBy Ta HayKOBO-TEXHIYHY
JUSUTBHICTE» HAYKOBa MISUTBHICTh TPAKTYETHCS SIK IHTENEKTyalbHa TBOpYA JiSJIBHICTH, CHPSMOBaHA Ha
OTpUMaHHs W BHKOpPHUCTaHHS HOBUX 3HaHb. OcHOBHUMH ii ¢opMaMu € (QyHAaMEHTalIbHI Ta HPUKIAIHI
HayKOBi qociimkeHHs [12].
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3rigHo i3 3akoHoM Ykpainu «IIpo HayKoBY Ta HAyKOBO-TEXHIUHY AisUIbHICTBY HAYKOBO-TEXHIUHA JiSUTBHICTD —
e lHTeJ'IeKTyaJ'IBHa TBOpYA JiSUIBHICTB, CHPSMOBaHA Ha OTPUMaHHS M BHKOPUCTAHHS HOBUX 3HaHb y BCIX
rajgy3ax TEXHIKM Ta TexHonorii. Ii ocHoBHMMH (opMamu (BHAaMH) € HayKOBO-IOCHiIHI, JOCIiIHO-
KOHCTPYKTOPCBKi, MPOEKTHO-KOHCTPYKTOPCHKi, TEXHOJOTI4HI, IMONIYKOBI Ta TMPOEKTHO-TIOIIYKOBI POOOTH,
BUTOTOBJICHHSI TOCHIHUX 3pa3KiB a00 mapTiii HAyKOBO-TEXHIYHOI MPOIYKIii, a TAKOXK iHII poOOTH, OB’ A3aH1
3 IOBEJICHHSIM HAYKOBHUX 1 HAYKOBO-TEXHIYHMX 3HAHb JI0 CTaJil iX MPAKTHYHOTO BUKOpUCTaHHS [12].

BosHouac cHibHUME — XapakTepUCTUKAMHM SK HayKOBOi, TaK 1 HAayKOBO-TEXHIYHOI JisIIBHOCTI €
IHTEJEeKTYaIbHICTh Ta TBOPYICTH MepcoHi(pikoBaHUX Cy0’ekTiB iX peamizarii. Lli criinpHI XapakKTepUCTUKH €
BU3HAYAJIBHUMH, NIPOTE€ HE BUUCPIHUMHM ISl PO3KPHUTTS 3MICTy HAyKOBOI i HayKOBO-TE€XHIYHOI HisIIBHOCTI
MiJ] 4ac 3/iMCHEHHS I1X TMOPIBHSHHSA 3 IHIIMMH BHUJAAMH NpodeciiiHol aisuibHOCTI. OaHAK 3 OINIAAYy Ha
KOHTEKCT HAIIOro JOCHi/PKEHHS 30CepeiMMO yBary Ha HAYKOBiM [isUIBHOCTI, SIKIH TpUTaMaHHI Taki
crierQigHi  0COONMBOCTI, AK CHCTEMAaTHYHICTh, YHIBEpPCANBHICTh, 3arajbHa CYCIiJbHA 3HAYYIIICTH,
HE3aBEPIICHICTh, HACTYIHICTh, KPUTUYHICTh, JOCTOBIPHICTh, pallioHANbHICT [14, c. 176], iIHTCHCUBHICTh
[8, c. 75].

binprie Toro, HaykoBa MiANBHICTH HE MOYKE 3/IIHCHIOBATHUCH 0€3 TakWX 0a30BHX €JIEMEHTIB, SIK MOTpeda B
HAyKOBHX JIOCIIPKEHHSX, YITKO BH3HAYEHI 00 €KT 1 MpeaMeT JOCIiKEHHs, MTPOTHO30BaHa e(heKTUBHICTh
HAYKOBHMX JOCHI/DKEHb, PECypcd Ul MPOBEACHHS HAYKOBHX JAOCIHIIKEHb Ta iX OYiKyBaHI pe3yJbTaTH
[8, c. 75]. I x0o4a 3HAUEHHS KOKHOTO 3 Ha3BaHUX 0A30BUX CIIEMEHTIB LIS 3AIMCHEHHS HAYKOBOI MisUTBHOCTI €
MPUOIM3HO €KBiBAJIEHTHUM, IO OOYMOBIIOETHCSA X CHCTEMHICTIO, BIJICYTHICTh OJHOTO 3 HUX BHUKITIOYAE
MOJKJIMBICTh 3/IHCHEHHS MOBHOLIHHOT HAayKOBOI MisUIBHOCTI; TOMY BapTO 3pOOMTH HAarojioc Ha TaKkoMy
€JIEMEHTI, SIK PECypCH [UIsl IPOBEJCHHS HAYKOBHUX JIOCHIKEHb.

LlimkoM OYeBHIHO, IO TPOBEACHHS OKPEMUX HAYKOBHUX [OCHIDKEHL MOTpeOye IHIMUX, HIXK HAsIBHI B
PO3MOPSIKEHHI OKPEMOT'0 KOJIEKTUBHOTO CY0’€KTa, TOJATKOBUX pecypciB. Takumu pecypcaMu Iyxe 4acTo €
TEpUTOPisl 1HO3EMHHX AepikaB a0o cyO’eKTH, siKi mepeOyBalOTh y BIACHOCTI UM MiA MParopoM iHO3EMHHX
JIepKaB Ta TPUPIBHIOIOTHCS JI0 IX TEPHUTOPii, TPUPOJHI ad0 CHHTETHUYHI pecypcH, siki mepeOyBalTh y
BJIACHOCTI 1HO3EMHHX JepKaB YM Ha HEUTPaTbHUX TEPHUTOPISX, 1HO3EMHI CIELIaNIiCTH TOIO. YHACHiI0K
3aJy4eHHs OCTaHHIX BUHUKAIOTh TPYAOBI BiIHOCHHH, YCKIIAIHEH] IHO3EMHHUM €JIIEMEHTOM.

I xoua B cyuacHii mpaBoBiii Hayli po3po0JICHO TEBHI HANPAIIOBaHHS 3 MHTaHb HOPMATUBHO-TIPABOBOTO i
KOJII31HHO-TIPaBOBOTO PETYJIIOBaHHS TPYJAOBHUX BIJHOCHH, YCKJIaJHEHUX IHO3CMHHMM €JIEMEHTOM, y PI3HHUX
chepax [3; 4; 17], mo mpobieMaTHKy MPaKTUYHO HE OyJI0 CIPOSKTOBaHO (y PO3YyMiHHI HAyKOBOTO
JTOCITI/PKEHHS) Ha TUIOIIMHY peatizallii TpyIOBUX MIPaBOBITHOCHH Y HAYKOBIN cdepi.

BosmHouac okpemi MiKHApOIHI JOKYMEHTH, XO4 1 ()parMEHTapHO, YPeryJlbOBYIOTh MUTAHHS 3JIHCHEHHS
TPY/ZIOBHUX MPABOBITHOCHH y cdepi HayKoBOI NisIbHOCTI. @parMeHTapHICTh TAKUX JJOKYMEHTIB MPOSIBISIETHCSI
HacamIepea y ToMy, IO iX JIif TMOMIHPIOETHCS 3/IEOUTHIIOTO JIUIIE Ha MEeBHY cdepy, TOOTO Taki MiKHAPOTHI
3aKOHOJaBUi aKTH € BY3bKOCIIEIiadi30BaHUMH. SICKPaBOIO LTIOCTPALEI0 10 BHKIAJCHOTO MOXE CIYTyBaTH
Kowngentiist Opranizarii O0’eqnanux Hartiit i3 Mopcbkoro nipasa [7] (nani — KoHBeHIlist 3 MOPCHKOTO TTpaBa).

YV KonBeHIii 3 MOPCHKOTO TpaBa HE BU3HAYAETHCSA TOHATTS «MOPCHKI HAYKOBI AociikeHHs». el mpobin
cripobyBaB ycyHytu Jlepxknemaprament CLIA, skuit po3poous [lepepoOiene kepiBHUITBO A0 peaizamii
BignoBigHuX nonoxkeHb Konsenuii Opranizanii O6’eqnanux Hamiit i3 mopcekoro npaBa «Mopcbki HayKOBi
JOCTDKEHH. Y IhOMY JOKYMEHTI 0 MOPCHKHX HAayKOBHX IOCITI/DKEHb OylI0 3apaxOBaHO 3aXOAH, IO
MIPOBOJIATHCS B OKEaHi, 00 PO3IMIUPUTH 3HAHHS PO MOPCHKE CEpEeOBHIIE Ta MpoIlecH B HhoMy [11].

Jlo sramaHuMx 3axo[iB He Haleycamb TaKi: PO3BiAKa W OCBOEHHS MPUPOAHUX PECypCiB; riaporpadiuHi
oOcTexkeHHs1 (11 MiABHIICHHS O€3MEeKH CYAHOIJIABCTBA); BIHCBHKOBI [ii, y TOMY 4YHCIi BiliCHKOBI
TOCTI/DKEHHS; 3aXOH, TOB’si3aHI 3 TPOKJIANKOI W eKCIUTyaTalli€lo IMiIBOJHUX KaOemiB; eKOJIOTIYHHH
MOHITOPHHI' Ta OIiHKa 3a0pyIHEHHS MOPCBHKOI'O CEPeAOBHILA; 301p MOPCHKMX METEOPOJIOTIYHHX JaHUX Ta
IHIIUX PYTHHHHUX CIOCTEPE)KEHb 3a OKeaHOM (TakuX, L0 BHKOPUCTOBYIOTHCS JJIsi MOHITOPUHTY i
NPOTHO3YBaHHS CTaHy OKeaHy, HONEPE/PKCHHS HeOE3MeYHNX NPHPOAHUX SBHII 1 TNPOTHO3IB MOTOAN,
nepeabaueHHs KJIiMary), y TOMY YHCIIi 38 paxXyHOK JOOpOBUIBHMX mporpam [11].

[Ipote TexcTyanpamii aHami3 KoHBEHIN1 3 MOPCHKOTO TpaBa JIa€ 3MOTy BHOKPEMUTH OCHOBOIIOJIOKHI O3HAKH
LOTO BHJy HAyKOBOI AISUTBHOCTI, 3@ JOMOMOTOK SIKHX MOXKHA 3MIHCHUTH HOJAJIbIIMKA BUOIP KOMI3IHHUX
MPUB’SI30K Y PETYJIIOBaHHI TPYAOBUX MPABOBIIHOCHH, YCKJIAHEHUX iIHO3EMHUM €JIEMEHTOM, SIKi BUHHKAIOTh
IiJ] 9ac 3A1iCHEHHS] HAYKOBOI TiSUTBHOCTI.
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Tak, y ct.143 KonBeHLii 3 MOpPCHKOrO IpaBa ICKJIAPYETHCS, IO MOPCHKI HAYKOBi JOCIHiIKEHHS
3MIACHIOIOTHCS BHHSATKOBO 3 MUPHHMH IIUIIMHA Ta Ha Oyaro Bchoro mojactBa. Y 4.3 cr.143 KonBenii 3
MOPCBHKOTO TpaBa HIEThcs MpO Te, M0 JAepKaBU-yUacHHMII (K Ti, sKI MalOTh BUXIJ JIO MOps, Tak 1 Ti, sIKi
TAKOTO BUXOJY HE MArOTh) MOXYTh 3JIIHCHIOBATH MOPCBHKI JAOCIIPKEHHS, & TAaKOXK CIPHIOTh MIKHAPOIHIH
CHiBIIpami B I[ApWHI MOPCHKUX JIOCHI/DKeHb IDIAXOM YYacTi y BIAMOBIAHMX MporpaMax, 3MillHEHHS
JTOCIITHUIIBKOTO TOTEHIlialy, ITArOTOBKH ¥ 3aJlydeHHS BIiJIOBIHUX HAyKOBHX KaJpiB, MOIINPEHHS
JIOCSATHYTHX pe3ynbTaTis [7].

Ha namry gymky, 31 3MicTy HaBeIeHOT HOPMH MOXKHA BUOKPEMUTH TaKi 03HAKH TPYOBOI MisTBHOCTI y cepi
3MICHEHHS] MOPCBKMX HAYKOBHMX JOCIHIIKEHb: eYMAMiCmMuyHuil Xapakmep, 1O TOCTa€ 3 MPUHLMITY
3MIACHEHHS MOPCBHKUX JIOCII/PKEHb BHUHSATKOBO B MHUPHHUX MUISAX; CUCMEMHICMb 1 PI3HO8EKMOPHICMD,
MIPOSIBOM YOTO € Pi3Hi MUISIXH Yy4YacTi IepKaB-yu4acCHHIb Y CIIPUSHHI HAYKOBUM MOPCHKUM JIOCHIDKEHHSIM.

BaxxnuBuMm 13 mo3wuii 06’ €xTa HAmoro MOCTiIKEHHS € MmoyiokeHHss KoHBeHII1 3 MOPChKOTO TpaBa MIpo Te,
0 YCTAaHOBKU U OOJaJHAHHS, 33 JIOTIOMOTOK) SIKUX 3JIMCHIOIOTHCS HAYKOBI MOPCBHKI JIOCIHI/DKEHHS K Y
BOJIaX, TaK 1 HA KOHTUHEHTAJILHOMY HIeb(]i, HE MalOTh CTaTyCy OCTPOBIB, IM HE HaJeKaTh TEPUTOPiaIbHI
BOJM, BOHM HE BIUTMBAIOTH Ha JMEJIMITAIlI0 TEPUTOPIaILHOTO MOpPs, BHUKIIIOYHOI €KOHOMIYHOI 30HH YH
KOHTHHEHTaIbHOTO menbdy (cT.259 KonBenrii 3 Mmopcbkoro mpasa) [7].

BuknaneHe TBepHKEHHS a€ 3MOTY IPUITYCTHTH, 1110 OCKITBKH YCTaHOBKH i 00JaJHaHHS HE MalOTh CTaTyCy
OCTpOBIB Ta M He HaJIeXKaTh TEPUTOPiabHI BOAM, TO BOHH HE BBAKAIOTHCS YACTHHOIO JIePKaBU-yYaCHHIII,
sSKa TPOBOIWTH IIi HAYKOBI MOPCHKI JOCIHI/PKEHHS Ta SKId Ii YCTAaHOBKM W OOJaJHAaHHS HaJIEKaTh.
BignoBigHo, Ha iX TEpUTOpIi HE /i€ HalliOHAIbHE 3aKOHOJIABCTBO Wi€l JepKaBU-YUYacHHI, y TOMY YUCIi U
TpyznoBe. Y TakoMy pa3i HalOifbII IOUIIBHUM BOAYa€ThCS PETYJIIOBAaHHS TPYIOBHX IPABOBIAHOCHH, SIKI
MarOTh MiCIIC HAa YCTAaHOBKAaX Ta OONamHaHHI, 3a JOMOMOTOI0 ab0 MDKHApPOIHOTO 3aKOHOIABCTBa, abo
3aKOHOZABCTBA JICPKaBH, Y TEPUTOPIaAIbHUX BOJAX SKOI UM Ha MIETb(i sIKOI PO3TAIIOBYIOTHCS] YCTAHOBKH YU
oOnagnanHs. TakuM YMHOM, € OJHIEI0 XapaKTEPHOIO O3HAKOIO TPYAOBHX IMPABOBIAHOCHH, YCKJIaJIHEHUX
1HO3EMHHM €JIEMEHTOM, SIKi BHHUKAIOTh y TPOILECi 3JiHCHEHHs] HAYKOBOI JISUILHOCTI, € gapiamugHicmy ix
npaso8ozo pezynio8anHsi.

Ha namry nymKy, 3MicT OKpeclieHOT 03HaKH TPYAOBUX IPABOBITHOCHH, YCKIAIHEHUX 1HO3EMHUM €JIEMEHTOM,
SIKi BUHUKAIOTh y TIPOIIECi 3/IiCHEHHS HayKOBOI MisUTLHOCTI, anpiopi 0OMeXye MOXKIHUBICTh IIpaBa BHOOPY
CTOPOHAMHU TaKUX MPaBOBIJIHOCHH TPABOBOI CHCTEMH, 3a JOTOMOIOI SIKOI MaB OW BperyjJbOBYBAaTHCH
TPYAOBUI KOH(MIIKT y pasi oro BUHMKHEHHsS. ToOTO cepell MHOXHHHU BiTIOMUX KOJI3iHHMX HpPUB’SI30K, 3
SKUX HEOOXIZHO oOpaTw HaWOUIBII afeKBaTHY JUIsl BPETYJIIOBAHHS YCKJIAJHEHHX 1HO3EMHHUM EJIEMEHTOM
TPY/IOBUX MPABOBITHOCHH HAYKOBHX IPAIliBHUKIB, aBTOMAaTHYHO BHKJIIOYAETHCSI MOKIIMBICTh 3aCTOCYBaHHSI
lex voluntaris (aBronomii Bouii). Takuili BUCHOBOK JIOTIYHO TOCTA€ 3 TBEPIUKEHHS MPO Te, IO YCTAHOBKHU |
0o0naTHaHHS HE BBAXKAIOTHCSA TEPUTOPIEI0 KpaiHU-YIACHUIT, KA TPOBOINUTH HAYKOBI MOPCHKI JOCIIKCHHS,
a 0TXKe, BIINAIa€ MOYKIIMBICTh BUOOPY MMPABOBOI CUCTEMH i€l JieprKaBu.

3a Ti€lo K JIOTIKOI JUTSL KOJI3IHHOTO BPETYJIIOBaHHS TPYIOBHX MPAaBOBIIHOCHH, YCKJIaJHEHUX 1HO3EMHHM
€JIEMEHTOM, SKi BHHHMKAIOTh YHACIHIJIOK peaji3allii HayKoBOI JisNIFHOCTI, HE MOXKE€ OyTH 3aCTOCOBAHO IHIITY
OCHOBHY KOJTi31iiHy NpHB’SI3Ky — MPHB’sI3KY 110 3aK0oHy Mictst podotu (lex loci laboris).

[lro mpuB’sA3Ky I1HKOJM HAa3WBalOTh MPHUB A3KOI0 JO MpaBa KpaiHW MICIs 3BUYaHOTO BHKOHAHHS
MIPAIiBHUKOM CBO€I TPYAOBOI MiSTIBHOCTI; 10 3aKOHY KpaiHH MICIS 3HAXO/KEHHS MiAIPUEMCTBA, HA SKOMY
mpaIfioe 0coba; DO 3aKOHY MICIT BHUKOHAHHS pPOOOTH; IO 3aKOHY KpaiHW, y SAKild TpamiBHUK 3a3BHYai
BUKOHYE CBOT TPYIOBI 000B’SI3KM; 10 3aKOHY KpPaiHW, Y sIKili pOOITHUK 3a3BHYail BUKOHYE POOOTY; 10 MpaBa
KpaiHM 3BHYAHHOTO BUKOHAHHS pOOOTH 3a JJOTOBOPOM; JI0 3aKOHY KpaiHH, Yy sIKii (TIOBHICTIO YH TIEPEBAKHO)
BHUKOHYETHCS po00Ta; /10 IpaBa Miclis 3iHCHeHHS TpyAoBoi (GyHKIIii oo [2].

I xoua Taka mpuB’si3Ka HaiuacTille 3aCTOCOBYETHbCS B Pa3i HE3MIHCHEHHS CTOpPOHaMHU BHOOpPY NMpaBOBOI
cUCTeMH ab0 BIJCYTHOCTI B CTOpPiH TPYAOBOTO JOTOBOPY BHOOpPY, IIO, BJAacHE, i CHOCTEPIraeThCcsi B
OKpECIICHIH CUTYyaIlii 3 yCTaHOBKaMH W 00JIaTHAHHSM, SKi HE BBAXKAIOTHCS TSPUTOPIEIO KpaiHU-yUaCHUIII, KA
MIPOBOJIUTH HAYKOBI MOPCHKI JociipkeHHs, lex loci laboris He MO)ke BUKOPHCTOBYBATUCH ISl KOJI3IHHOIO
peryJtoBaHHs TPYAOBUX NMPaBOBIIHOCHH, YCKJIQAHEHUX 1HO3EMHUM E€JIEMEHTOM, HAyKOBUX IMPAaliBHUKIB, SKi
3MIACHIOIOTh HAYKOBI MOPCBKI JOCTIDKEHHS. Take TBEpIPKECHHS HaOyBae CEHCy 3 OIJIsily Ha Te, IO
YCTaHOBKH 1 00JIaJiHAHHSI, SIKI BAKOPHCTOBYIOTBCSI B MOPCHKHX HAYKOBHX JIOCIIIKCHHSX, HE BBAYKAIOTHCS Hi
OCTPOBaMH, Hi TEPHUTOPI€I0 JEp)KaBH, SKa TPOBOJUTH MOCTIDKEHHS a00 SKii BOHM HalleXaTb, a OTXKE,
MPaBOBITHOCHHY HA [MX YCTAHOBKAX HE BPETYJIhOBYIOTHCS 3a TOMTOMOTOK 3aKOHOIABCTBA III€T JIepPIKaBH.

Bicnuk 3anopizekozo nauionansnozo ynieepcumenty Ne 4 (1), 2015



68

TakuM 4MHOM, 3 MHOKMHH MOJIJIMBHX 1 3aCTOCOBYBaHUX Y MIKHApOIHIM MpaBOBil MPakTHULi KOJi31HHMX
NPUB’SI30K U BPETYJIOBaHHS TPYIOBHX IPAaBOBIAHOCHH, YCKJIAQAHEHUX I1HO3EMHHUM €JIEMEHTOM, SIKi
BUHHKAIOTh IIiJ] 4Yac 31MCHEHHS HAYKOBMX MOPCBHKHX JIOCII/DKCHb, HENPHUJIATHUMHU € TPHB s3KH lex
voluntaris Ta lex loci laboris.

3 ormsay Ha Te, IO BUKOHAHHSA TPYIOBHX 3000B’S3aHb Yy MeEKaX 3/IMCHEHHS HAyKOBHX MOPCHKHX
TTOCITI/PKEHB He TNaIae i 3arajabHi (OopMyITH KOMI3IHHOTO PEeTYIIOBaHHS Y 3B’ SI3Ky 31 CIIenu(iKOK MicIis
BUKOHAHHS POOOTH Ta OCOOJIMBOCTSIMM KOHKPETHHMX BIJTHOCHH, BHHHMKA€ 00 €KTHBHA HEOOXIJIHICThH JIJIst
PETYIIOBaHHS O3HAYEHUX TPYAOBHUX BIJHOCHMH 3aCTOCYBAaTHM TaK 3BaHI CHeEIialibHI KOJI3iiHI HOpMH 3
BJIACHUMH KOJI3iHHUMHU MPUB’si3kaMu. Takoro, HAPUKIIAJ, € TPHUB’s3Ka JI0 3aKoHy npamopa — lex banderae

(lex flagi).

Ak npawiio, lex banderae (lex flagi) 3acTocoByeThCs JiIsi periiaMeHTAIlil mpaii OCOOM Ha BOJHOMY YU
MOBITPSHOMY TPAHCIIOPTI Ta Tependadac BPETYIIOBAHHS MPABOBITHOCHH 3a JIOTIOMOTOI) 3aKOHY KpaiHU
peectpallii TpaHCIIOPTHOTO 3aco0y abo 110 JepiKaBH, Mij MPAropoM UM 1ICHTHU(IKAIIHHIM CUMBOJIOM SKOT
nepeOyBae 1ieil TpaHcopTHUH 3aci0. OCKUIBKY TPYAOBa JisUIbHICTD, IO 3IHCHIOETHCS B MEXaX MOPCHKHX
HAyKOBHX JIOCIIPKEHb, XapaKTePU3YEThCA caMme Crernu]ikoro Miclsd BUKOHAHHA POOOTH (MOpPCHKE CYIIHO,
HayKOBa YCTaHOBKa a00 00JIaHAHHA) Ta 0COOIUBOCTAMU KOHKPETHHUX BiTHOCHH (TPYIOBI BiTHOCHH Y chepi
HAYKOBMX MOPCBKUX MOJBOBUX JOCIIKEHb), TO HAMOUIbII AONIILHUM BOAYAa€ThCS 3aCTOCYBAHHS came
komi3iiHoi mpuB’s3km lex banderae (lex flagi) mnms BperymioBaHHS TpPyIOBUX TPABOBIIHOCHH, SIKi
peamizyroThCs TijT Yac 3MiHCHeHHS] HAyKOBOI JisTHHOCTI.

[HIIOrO KOMI3iHHOW TPUB’SA3KOK, sIKa, HA HAIIy JAYMKY, MOXXE BHKOPHUCTOBYBATHChH JUIsl PETYJIIOBaHHS
TPYJOBHX IPABOBIHOCHH Y cpepi Mi>XKHAPOIHUX MOPCHKHX HAayKOBHX JIOCIIPKEHB, IIPOTE 3 MOMPABKOI HA
IHIUBITyaTbHAN, TIEPCOHATLHUH, Cy0’ €eKTHUBHHM XapakTtep, € lex delegationis. L mpuB’si3Ka 3aCTOCOBYETHCS
IOJI0 TPAIiBHUKIB, SIKUX HANpPaBICHO Ha poOOTYy B 3aKOpPJOHHI BIIPSIDKCHHS, Ta O3HAYAE 3aCTOCYBaHHS
MpaBa KpaiHW MICIIe3HAXO/KEHHsI YCTAHOBU YM OpraHi3allii, sKa HalpaBWJia TpalliBHUKA JUIS BUKOHAHHS
[IEBHUX 3aBJIaHb 33 KOPJIOH.

TakuM YHHOM, KOJIi3ifiHE peryioBaHHsS TPYIOBHX NPABOBIHOCHH, YCKIJIQJIHEHHX 1HO3EMHHUM EJIEMEHTOM,
SIKi BUHUKAIOTH TT1J/1 4ac pealizaiii HayKoBOi JisSUTBHOCTI, 30KpeMa i ITiJ] 9ac 3/iHCHEHHS MOPChKUX HAYKOBUX
JOCJTI/DKEHb, MOXE 3IICHIOBATHCH 13 BUKOPUCTAHHSIM JBOX KOi3iiHuX mpuB’si30K: lex banderae (lex flagi —
3aKoHy mnparnopa) Ta lex delegationis (3akoHy JelieryBaHHs, BiApspKeHHs ). BogHodac HealleKBaTHUMU JIJIst
PETYIIOBaHHS TPYIOBUX NPABOBIIHOCHH, YCKIQJIHEHUX 1HO3EMHHM EIIEMEHTOM, SKi BUHUKAIOTH ITiJ[ Yac
peamizamii HayKOBOI JisSUTBHOCTi, 30KpeMa ¥ Tij| 4ac 3AiHCHEHHS MOPCHKUX HAYKOBHX JIOCHIKCHb, €
KOJMi3idHI mpuB’si3ku  lex voluntaris (aBToHomii Bosi) Ta lex loci laboris (3akoHy Micis mparii).
HenpuifHATHICTh 3aCTOCYBaHHSI OCTaHHIX KONI3IMHMX NPHUB’SI30K TOCTA€ 3 TaKOi OCOOIUBOCTI TPYIOBHX
MPAaBOBITHOCHH, YCKJIAaJHEHUX I1HO3EMHHUM €JIEMEHTOM, SKi BHHHKAIOTh IIiJl 4Yac peaizamii HayKoBOi
TUSIBHOCTI, 30KpeMa M IijJ] 4yac 3JIMCHEHHS MOPCHKHUX HAYKOBUX JIOCIHIIDKEHb, SK GaApiamueHicmb ix
npagoeozo pezyniosanns. 1i CyTHICTh BH3HAUAETHCA TONOKEHHAMH MIKHAPOAHOTO 3aKOHOMABCTBA, SKUM
PETYIIOETHCS 3IMCHEHHST HAYyKOBOI JisUTBHOCTI HA MODPi, Ta 03HAYAE, IO 3aJIEKHO BiJl KOHKPETHOI CUTYAIl
JUTSL PETYIIIOBAHHSI TPYJOBUX TPABOBITHOCUH, YCKJIaJJHEHUX 1HO3EMHUM €JIEMEHTOM, HAyKOBUX MPAIliBHUKIB
Ma€ 3aCTOCOBYBaTHCh a00 MiXKHApPOJHE 3aKOHOJABCTBO, a00 3aKOHOIABCTBO KpaiHH, y TEPUTOPIaTbHUX
MOPCBHKHX BOJIAX SIKOT UM Ha MIeb(]i sIKOT IPOBOMSITHCS TaKi TOCTIKCHHS.

[lepcriekTHBY TOMATBITNX MOCTIDKEHh BOAYaeEMO y BHBUYCHHI NPOOJIEMHHUX TNHTaHb, SKIi BUHUKAIOTH Y
BITYM3HSHIN MMPaBOBIi MPAKTHII MO0 BPETYJIIOBAaHHS TPYJOBUX MPABOBIAHOCUH, YCKIIATHCHUX 1HO3EMHUM
€JIEMEHTOM, Y cepi HayKOBOI isITbHOCTI.
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VY cTaTTi pO3MISTHYTO ICTOPHYHI eTany (JOPMYBAHHS JKHTIOBOTO TIpaBa paJsTHCHKOTO nepioxy. [lepmri 3akoHu B mii

cdepi npuiMaroThesl Ha MoYaTKy XX CTONITTS. I3 IIbOTO Yacy MOYMHAETHCS MOTYXHUH IIIIX PO3BHTKY JKHTIOBOTO

3aKOHOJIABCTBA, AK€ MOCTYIIOBO MPOXOAUTH PO3BUTOK BiJl CHCTEMU HOPM 10 IHCTUTYTY raiy3i LIUBIJIBHOTO IIPaBa.
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B crathe paccMOTpeHBI MCTOpHYECKHE 3Tarbl (JOPMUPOBAHMS JKUIHMIHOTO IpaBa COBETCKOro mepuona. [lepsbie
3aKOHBI B 3TOW cepe mpuHnMmaroTcs B Hadasme XX Beka. C 3TOro BpeMEHH HAYMHACTCS MOIUHBIA MyTh Pa3BUTHS
KUJIMIIHOTO 3aKOHOJATEJILCTBA, KOTOPOE MOCTEIICHHO NPOXOAUT Pa3BUTHE OT CUCTEMbI HOPM /10 MHCTUTYTa OTPaciu
rpakJIaHCKOTO MPaBa.
Kniouesvle cnosa: npago na dcunve, JHCUlUUHOe 3aKOHOOAMENbCMBO, ICUTUWHAS NOTUMUKA, HCUTOU QOHO, Npasogoe
peaynuposanue obecneueHust JCUNTUUHBIX NPAB 2PAICOAH.

RETROSPECTIVE ANALYSIS PUBLIC’S RIGHT TO HOUSING
Lytvyn D.O.

Research institute of private law and entrepreneurship academician F.G. Burchak
National academy of sciences of Ukraine, str. Rajewski, 23-a, Kyiv, Ukraine
1d24.ares@gmail.com

The historical stages of formation in housing law of soviet period. The first laws in this sphere are approved at the
beginning of XX century. From this time the powerful development of housing law started which comes gradually
the development from the system of statements to the institute of branch in civil law. The history of housing law
closely connected with the history of state and society because the housing is one of the elements in the mechanism
of human social rights realization. Historical experience of housing legislation development may be used for
comparative analysis performance and liquidation of modern needs by the reformation of housing branch. By the way
the necessity in researching of historical basis of housing law is connected with follow: firstly, it will give the
possibility to define the place of housing law in the legal system of Ukraine; secondly, the researching of housing law
history is a way in the defining of doctrinal basis of citizen rights for housing in the conditions of human rights
standards which must be defined within complex research of different law branches without only connection to the
basis of civil legislation; thirdly the researching of housing law history may give the possibility into the liquidation of
empty space in housing law which appeared in the connection with overloading of soviet ideology in the theory of
housing law. Modern housing law and legislation need the reformation because the Housing Code Ukrainian SSR is
actual and it was approved by the principles of planning economy.

It’s necessary to state that by the twenty years after Constitution of Ukraine approving in juridical science (firstly in
the theory of housing law) there is no one understanding of essence and content of citizens right for housing is not
solved. Problem of doctrinal defining of citizen’s right for housing is still active. It causes the necessity of future
research in different aspects of citizen’s right for housing including forms and guaranties of its realization.
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