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THE LEGAL CHARACTERISTICS OF SPORTS AGENCY INSTITUTE
Tkalych M.O., candidate of juridical sciences, associate professor

Zaporizhzhya national university

The author of the article carried out legal description of institute of sporting agency service. In particular, it is
suggested to consider activity of sporting agent, directed on an assistance a sportsman (to principalu) in
durance vile sporting contract (labour contract) with a sporting club or assistance a sporting club in durance
vile sporting contract (labour agreement) with a sportsman sporting agency service. Relations between a
sporting agent and sportsman are regulated posredstvam agreements of sporting agency service.In accordance
with the agreement of sporting agency service one side (sporting agent) is obligated for a reward to carry out
on the instructions of other side (principala) juristic I/ili actual acts from the name and due to principala,
directed on providing of participation of sportsman in professional sporting activity.

Key words: professional sport, sporting agent, sporting agency service, institute of sporting agency service, agent
agreement, agreement of sporting agency service.

Txamma M.O. [IPABOBASI XAPAKTEPUCTUKA MHCTUTYTA CITOPTUBHOI'O ATEHTUPOBAHUA
/ 3alI0pOXKCKUI HAIIMOHAIBHBIA YHUBEPCUTET, Y KpanHa

ABTOp CTaTbU OCYIIECTBMJI IIPABOBYIO XapaKTEPHCTUKY HWHCTHTYTa CIOPTUBHOIO areHTHpoBaHus. B
YAaCTHOCTH, CHOPTHBHBIM AareHTHPOBAHHMEM IIPEUIAraeTcsi CUMTATh JESATENbHOCTh CIOPTHBHOIO areHra,
HaNpaBJICHHYI0 Ha COAEICTBHE CIIOPTCMEHY (NPUHIHUNATY) B 3aKIIOUYCHHH CHOPTHBHOTO KOHTPAKTa
(TpYAOBOTO KOHTpPAKTa) CO CHOPTHUBHBIM KIyOOM MM COJCHCTBHE CIOPTUBHOMY KIyOy B 3aKIIOUEHHU
CIIOPTHBHOTO KOHTPakTa (TPyJOBOTO COTJAIIEHMS) CO CHOPTCMEHOM. OTHOIIEHHS MEXIY CHOPTHBHBIM
areHTOM M CIIOPTCMEHOM PETYJIUPYIOTCS TOCPEIACTBOM JIOTOBOPA CIIOPTHBHOTO areHTuposaHus. B
COOTBETCTBUH C JOTOBOPOM CHOPTHBHOTO areHTHPOBAHMS, OJHA CTOPOHA (CHOPTHBHBII areHT) o0s3yeTcs 3a
BO3HArpaXKJIEHHE OCYIIECTBISATH IO IIOPYYCHUIO IPYroil CTOPOHBI (IPHHIMIANA) IOPUANYECKHE W/WIH
(axTHUeckne NEHCTBUS OT MMEHH W 3a CUeT IIPHHIMIANA, HalpaBlIeHHbIE Ha OOeCIedYeHHe yJacTHs
CIIOPTCMEHA B IPO(ECCHOHATIBHON CIIOPTUBHOHN JIEATEIIHLHOCTH.

Knrouesvie cnosa: npogbeccuonaﬂbnbtﬁ cnopm, cnopmuenblﬁ acenm, CnopmueHoe daceHmupoearue, UHCmumyn
CnoOpmueHO20 aceHmupoeatusl, azenmcKuil 002060[7, doeoeop CNOPMUBHO2O A2EHMUPOBAHUS.

Txammy M.O. TIPABOBA XAPAKTEPUCTUKA IHCTUTYTY CIIOPTUBHOI'O ATEHTYBAHHA /
3anopi3pKuii HalllOHAIBHUH YHIBEpCHUTET, YKpaiHa

HeoOXifHO BiZ3HAYMTH, IO HA CHOTOJHI 3aKOHO/ABUOTO BH3HAUCHHS MOHSITTS «CIIOPTUBHE areHTYBaHHSI»
B3araii He icHye. 3akoH Yxkpainu «lIpo ¢ismuny kymbTypy i crmopt» Bim 24.12.1993 p. HaBiTH He 3ramye
CHOPTUBHHUX AarcHTiB Ccepe/ IHIIMX YYaCHUKIB IisUTHOCTI B TpodeciiiHoMy cropTi. Y TOW e 4ac Ha
JIOKQJTBHOMY DIiBHI ICHYIOTH perJIaMeHTH ¢eneparniii Ta npodeciiiHuX Jir 3 BHIIB CHOPTY, IO PETYIIOIOThH
TSUTBHICTD CIIOPTUBHUX areHTiB. Hampukiana, misimbHICTh QyTOONBHUX areHTiB B YKpaiHi perimaMeHTyeThCs
Pernamenrom ®®Y momo aismpHOCTI areHTiB ¢yrtoomictie 2003 poky. Ha MmikHapomHoMy piBHI [ie
pernament OIDA no arenram rpasui 2007 poky. Tak, Pernament @@V BH3HaUae CHOPTHBHOTO areHTa sIK
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¢bisngHy 0co0y, sfKa 3a OIUIATy Ha MOCTIHIA OCHOBI MpenacTaiste GyrbomicTa Ki1ydaMm 3 METOI HaiMy HOro
Ha pobory abo Kimyd 3 MeTor YKiaaeHHs TpaHchepHoro koHTpakry. Permament ®DIDA, y Toit ke gac,
nepeabadae, MO areHTOM € (i3uuHa ocoba, sSKa 3a OIUIaTy MpPEACTAaBISE TPaBIiB KIydaM 3 HamipoM 0
BCTYIly a00 BIJHOBIICHHS IEPETOBOPIB 3 IPAIEBIAIMITYBAaHHS Ta YKJIAJCHHS KOHTPAKTy ab0 Ipe/CTaBIse
OJWH OJHOMY JBa KIyOM 3 MeTOI0 yKiajeHHs TpaHcdepHoi yrogu. Ha mHamry mymKy, HalOimbmI d9iTKO
BijjoOpakae  CyTHICTb NPAaBOBOTO CTaTyCy CHOPTHBHOTO areHtra JediHilis, BHUKOPUCTOBYBaHA
BuineHaBeeHuM Permamentom OIDA. Came 111 nedinimiss Moke OyTH B3sTa 32 OCHOBY ITPpU pO3poOIli 3MiH Ta
nornoBHeHb 10 3akoHy Ykpainu «IIpo ¢i3nuHy KymnbTypy i CHOPT» y HYacTHHI HMPABOBOTO PEryIIOBaHHSI
JUSTIBHOCTI CIIOPTHBHUX areHTiB. 30KpeMa, CIIOPTHBHUM areHTOM IPOIIOHYEMO Ha3uBaTH (izndHy 0coly, sika
3a OIUIaTy MPECTABIA€ CIIOPTCMEHIB CIOPTUBHUM KIIyOaM 3 HaMipOM JI0 BCTYITy B TI€PETOBOPH 3 YKJIaJCHHS
KOHTPAKTy abo MpeacTaBisie€ OAWH OAHOMY JBa CHOPTUBHI KIYOHM 3 METOIO YKJIAQJAECHHS TpaHC(epHOI yromu.
Otxe, CHOPTUBHE areHTYBAHHS — 1€ AiAIbHICTh CHOPTHBHOTO areHTa, CIPSIMOBAaHA HA CIPUSHHS CIIOPTCMEHY
(mpuHLUIATY) B YKJIAJAECHHI CIOPTUBHOTO KOHTPAKTY (TPYZOBOTO KOHTPAKTY) 31 CIOPTUBHHM KIyOOM abo
CIIPHSIHHS CIIOPTHBHOMY KITyOy B YKJIaJ€HHI CIIOPTUBHOIO KOHTPAKTY (TpynoBoi yroam) 3i ciopremeroM. 1o
CTOCYETBCSI ITOHSTTS «IOTOBOPY areHTYBaHH:», TO YMHHOMY LIMBiNEHOMY KOzieKkCy YKpaiHH BOHO HE BiJJOMO.
Binemre Toro, IIK Vkpainm B3arami He mnependadyac MOMIIMBICTH YKIIQJEHHS areHTCHKHX [OrOBOPIB,
MIPOTIOHYIOUH ISl BIIIOBIHUX CHTYaIill IPAaBOBI KOHCTPYKIIi{ JOTOBOPY AOPYYEHHsI a00 JOroBOpY KOMICii.
Bopnouac, uumnHHMI ['ocmomapcbkmii Komeke YKpalHH pEryjIro€ areHTChbKi BiJHOCHHH. Buxonsum 3
KOHCTPYKIiI areHTCHKOTO JOTOBOPY, 3aKpIIIEHOI B YMHHOMY BITYM3HSHOMY 3aKOHOJABCTBi, JOTOBOPOM
CIIOPTUBHOTO areHTYBAHHS MIPOIIOHYEMO BBaXKAaTH JOTOBIp, BIIMOBIAHO /10 SKOTO OJHA CTOPOHA (CHOPTUBHUI
areHT) 3000B’SA3yeTbCs 3a BHHATOPOAY 3IiMCHIOBATH 32 JOPYYEHHSAM IHIIOT CTOPOHH (IPUHIIMIATA)
opuandHi Ta/abo (axTuyHi Aii BiJg iMEHI Ta 3a paXyHOK NPHHIUITANA, CIIPSIMOBAaHI Ha 3a0e3MeUeHHs y4acTi
criopTcMeHa B npodeciiHiii cioptuBHii pisutbHOCTI. FOpHanuHi Aii CIOPTHBHOTO areHTa, B MEpIIy 4Yepry,
MOB’sI3aHi 3 YKJIaJAE€HHSM KOHTPAKTy PO CIIOPTHBHY AISUIBHICTH, @ TAKOX IHIINX JOTOBOPIB, HOB’SI3aHUX 3
y4acTIo CHOPTCMEHA Yy TNpoQeciiiHili CHOPTHBHIM isTIBHOCTI (CIIOHCOPCHKMX KOHTPAKTIB, JOTOBOPIB
cTpaxyBaHHs Ta iH.). DakTUUHI K [il areHTa MoJAraloTh y HaJaHHI NPHHIMNATY HeoOXimHoi iHpopMaii,
MPOBE/ICHHI MTePeroBOPIB 31 CIOPTHBHUMH KIyOaMu, TOCIIDKEHH] TpaHC(HEPHOTO PUHKY TOLIO.

V 3B’s13Ky 3 BUKJIA[JCHUM BHIIE, HA HAIIy AyMKY, iICHy€e 00’ €KTHBHA HEOOXIJHICTh JOMOBHUTH 3aKOH YKpaiHu
«[Ipo ¢i3uyHy KynbTypy i CHOPT» HOPMaMH, IO PEraMEHTYIOTh AiSUIbHICT CHOPTHBHHX areHTiB ado
BPETYJIIOBATH JOCHIKYBaHI BITHOCHHU B Mexax okpemoro 3akoHy Yxkpainu «IIpo mpodeciiiauii criopT».
BopHouac, 3akoHOIaBYI HOPMH TOBHHHI BpaxOBYBAaTH NPHUIHCH BIAMOBITHUX aKTiB MDKHapOJHUX Ta
HaIllOHaTbHUX (erepariii 1 Jir 3a BUAaMH CIOPTY 1 He cymepeduTd im. [lepemycim, e AacTh MOXKIHBICTH
YiTKO BU3HAUMTH MPAaBOBHH CTAaTyCc CHOPTHBHOTO AareHTra, SIK IIOBHONPABHOTO YYacHUKA CIIOPTHBHOI
JUSTIBHOCTI, Pa3oM 3i CIIOPTCMEHAMH Ta CIIOPTHBHUMHU opratizaiisiMu. KpiM Toro, 3akoHOaBYe 3aKpiIICHHS
JI03BOJINTH YHi(IKyBaTH MiAXOAW 10 BU3HAYCHHS IIPABOBOIO CTATYCy CIOPTHBHOIO areHTa B Pi3HMX BHAAX
criopTy. BaxiuBuM € Takox Te, 110 NPUUHSATTS BiIIOBITHUX HOPMATHBHHMX aKTiB JJO3BOJUTH BCTAHOBHUTH
O1JIBIII )KOPCTKUI (hiHAHCOBHIT KOHTPOJIb Y chepi CIIOPTUBHOTO areHTyBaHHS, ICTOTHO 0OMEXHTh MOKIIMBOCTI
JUISL yXWJIGHHS BiJl CIUIATH MOJAATKIB «CIpHMMI» areHTaMH Ta BUMHEHHsI HIIMX MPAaBONOPYIICHb Y 3a3Ha4YeHii
cdepi, 3a0e3meYNTh KOHTPOIHL 3a NpodeciiiHMM piBHEM AareHTiB 3a JONOMOrOI0 JIIICH3YBaHHS, IacTh
MOJKJIUBICTh HaJaTH MOCIYTH CIIOPTUBHUX areHTiB OiNBIIiH KITBKOCTI CIOPTCMEHIB, Y TOMY YHCIHI THM, XTO
HE € «3ipKaMu», 1 6araTo iHmoro. 3pemror, 3a3HaueHi i TPU3BEIyTh /0 MiJBHIICHHS PiBHS 3aXUCTY MPaB i
CBOOOJ CLIOPTCMEHIB, CIIOPTUBHUX arcHTIB Ta IHIOIMX YYaCHHKIB MPOQECciiiHOT COPTUBHOI AiSIIBHOCTI, 710
IHTEHCHUBHIIIOIO PO3BUTKY IHCTHTYTY CIIOPTHMBHOI'O areHTyBaHH: Ta PpodeciiHoro cropTy 3arajioMm.
Kniouosi cnosa: npogecivinuii cnopm, cnopmueHull azenm, cnopmueHe a2eHmcmeo, iHCMUMmym CROPMUEHO20
azeHmcmea, azeHmcuKull 00208Ip, 00206ip CHOPMUBHOZ0 A2EHIMCMEA.

First of all, it should be noted that at the moment there is no legislative definition of “sports agency” or “sports
agency services”. The Law of Ukraine “On Physical Culture and Sports” [1], adopted on 24.12.1993 does not
even mention sports agents among other participants of professional sports. At the same time on the local level,
there are regulations of sports federations and professional sports leagues, regulating the activities of sports
agents. For example, the activities of foothall agents in Ukraine is regulated by the FFU Regulation [2] on the
activity of agents of players, adopted in 2003 and FIFA Regulation [3] about players’ agent, adopted in 2007.

Thus, the FFU Regulation defines a sports agent as an individual who represents for a fee on a permanent basis a
player to football clubs to recruit him to work or a club aiming to conclude a transfer contract. FIFA regulations
provide that the agent is a person who for a fee represents players to clubs with the intention to join or
resumption of negotiations and the conclusion of the employment contract or two clubs with an intension to
conclude a transfer agreement. Noteworthy concept of sports agent was proposed by llyich S.I. [4, 14] This
author proposes to consider a sports agent a person, who aims to strengthen the athletic competition between
athletes, organizations of physical culture and sports, due to contract of sports agency with athlete to represent
him personally in his relationship with the sports organizations of physical culture and sports, advertisers,
sponsors, to “manage career’” of athlete, to resolve legal and economic issues of the athlete, including personal or
represents the organization of physical culture and sports in its relations with other organizations of physical
culture and sports on a transfer of athlete, to represent the organization of physical culture and sports in finding
athletes for hiring them to work or to represent the organization of physical culture and sports in finding
advertisers, sponsors, etc.
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In our opinion, the beneficial effect of the proposed concept is an attempt to more clearly refer to the legal status
of a sports agent, indicating the number of his rights and obligations. At the same time, the definition has some
drawbacks. In particular, the definition of Ilyich S.1. doesn’t mention the primary responsibility of a sports agent,
which is the conclusion or assistance in concluding of sports (labor) contract with a sports organization.
Obviously, references to the duties of sports agent to represent the athlete in his relations with sports
organizations is not sufficient because it does not give any idea about the content of the powers delegated by the
athlete. Besides, the responsibilities of sports agent associated with the enhancement of athletic competition,

LR T3

“career management”, “solution” of legal , economic and personal issues of athlete etc do not look quite specific.

In our opinion, the definition used in FIFA Regulations reflects the essence of the legal status of sports agent
most clearly. This definition can be taken as the basis for the development of amendments to the Law of Ukraine
“On Physical Culture and Sports” concerning the legal regulation of sports agency. In particular, a sports agent is
proposed to call an individual who for fee represents athletes to sports clubs with the intention to join the
negotiations on the conclusion of the contract or represents two clubs to each other with intension to conclude a
transfer agreement.

Regarding the concept of the “agency services contract”, we may conclude that it is not known to the Civil Code
of Ukraine. Moreover, the Civil Code of Ukraine does not provide the possibility to sign any agency agreements.
Instead of this it proposes the legal construction of commission contracts. At the same time the current
Commercial Code of Ukraine used approaches, directly opposite to those which were used while development of
the Civil Code of Ukraine and provided the legal rules governing agency relationships. Moreover, the
Commercial Code of Ukraine, unlike the Civil Code of Ukraine, completely recreated the institute of Anglo-
American legal system, not mentioning messes with the terminology. Thus, chap. 31 of the Commercial Code
called “Commercial intermediation (agency relationship) [5] in the economic sphere”, where art. 295 provides
the concept of agency activities (commercial mediation), as entrepreneurial activity, which consists in providing
by commercial agent services to business entities in the exercise of economic activity through mediation on
behalf of the benefit under the control and at the expense of the client, whom he represents. Thus, the
Commercial Code considers agency relationship as a kind of commercial representation, although it calls it
commercial mediation. Since the essence of mediation is an independent activity person on his behalf, but in
another’s interest, this fact differs it from the agency (dealership), where representative acts on behalf of and in
the interests of the principal. In fact, Art. 295 of the Commercial Code confuses these concepts, limiting agency
relationships by providing of services in transactions or in facilitating their conclusion solely on behalf of the
entities and at their expense, that is typical for a system of Anglo-American law.

Obviously, the simultaneous action of the Civil Code of Ukraine and Commercial Code of Ukraine, which are
based on diametrically opposite approaches, confuses the enforcement activities that may lead to extremely
negative consequences. It seems that these contradictions should be eliminated. The most suitable option, in our
opinion, may be the implementation of norms relating to the control of agency, into the Civil Code, as was done in
the Russian Federation. The expediency of the existence of the Commercial Code of Ukraine is not obvious.
Nevertheless, for the present moment the legal basis for further development of the design of agency sports contract
are norms of current Commercial Code of Ukraine. So, according to the article 297 of Commercial Code under the
agency agreement one party (the commercial agent) must provide services to another party (the subject, represented
by the agent) in transactions or to facilitate their conclusion (actual services) on behalf of the subject and at his
expense. In our view, this definition is not ideal from the point of view of legal technique. Thus, the “principal” for
some reason is called “subject, represented by the agent”. In the above definition the concept of legal action is not
used at all, while the concept of the actual agent’s actions is used. In addition, it appears that the agent has the right
to fulfill only legal or only the actual action in the interest of the principal, which is extremely rare. Regarding the
difference of legal representation and mediation categories mentioned earlier.

Thus we can represent a concept of sports agency services contract (sports agency contract) as a contract under
which one party (sports agent) agrees for a fee on behalf of another party (the principal) to fulfill legal and/or
actual acts of behalf and at the expense of the principal to ensure the athlete participates in professional sports
activities.

Legal actions of sports agent primarily consist in providing of the contracts for sports activities, as well as other
contracts involving the principal in professional sports activities (sponsorship contracts, insurance contracts,
etc.). Actual actions in providing the necessary information to the principal, in dealing with sports clubs, the
study of the transfer market, etc.

Under the contract of sports agency services any athlete or sports club may the principal. At the same time, in
our opinion, it would be advisable to limit or eliminate the possibility of concluding contracts of agency between
sports agents and sports clubs, as it inevitably leads to the appearance of a conflict of interest.

At its core, sports contract of agency is compensated, consensual, mutual.
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The contract of agency services mediates the relationship of sports representation. In our opinion, the contract
may not provide for a sports agent a possibility to act on his behalf. It is always representation, but not
mediation. For sports agent it is not necessary to enter into relationships with a third party on his behalf.

In accordance with part 2 of Art. 297 of Commercial Code of Ukraine the essential conditions of the agency
agreements are the scope, nature and order of execution of the commercial agent of its services, the rights and
obligations of the parties, the terms of remuneration of the commercial agent, duration of the contract, the
sanctions for breach of contractual terms and conditions, other necessary conditions determined by the parties.
Essential terms of the sports agency contract include all of the above mentioned conditions. Thus, the FIFA and
FFU regulations provide that the sports agency contract is valid for a maximum period of two years. It can be
extended for another maximum period of two years by signing a new written contract and may not be renewed
automatically. The contract should clearly declare who is responsible for the payment of players’ agent and how.
Payment must be made exclusively by the client directly to the agent. The contract must contain the names of the
parties, the duration and the remuneration of the player’s agent, general payment terms, completion date and
signatures. The contract must be drawn up in four copies, which must be duly signed by both parties. Players’
agents must avoid any conflicts of interest in their activities. The players’ agent may represent the interests of
only one party per transaction. In particular, the players’ agent is not allowed to have a contract for
representation, or agreement on cooperation with the joint interests of the other party or one of the players’
agents of other parties involved in the transition of the player or an employment contract. The amount of
remuneration payable to the players’ agent who was hired to act in the interests of the player, is calculated on the
basis of the annual gross income of the main player, including any prescribed payments that were included in his
contract of employment as a result of negotiations with the player’s agent. The players’ agent, who was hired by
the club should receive compensation for their services in the form of a lump sum, the amount of which has been
agreed in advance.

Thus, we can conclude that the sports agency services contract is a legal structure highly demanded in today’s
professional sports. It designs relationships developing between athletes (sports clubs) and sports agents. Bearing
in mind that professional sports has become a full-fledged economic sector, it is necessary to recognize that the
quality of the legal regulation of civil inherently relations in professional sports, including — of agency relations,
needs to be constantly improved. In this regard, a comprehensive theoretical study of legal regulation of sports
agency and developing of specific proposals to improve existing legislation is of utmost importance.
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