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PO3/LJI I. AKTYAJIbHI IUTAHHS TEOPII
TA ICTOPII JIEP’)KABHU I IPABA

VK 340.12:321.01(091) (495) “38*

T'ETEPII SIK ®OPMA HOJITUYHOI ONO3UIIIl B JABHBOI'PELILKHX ITOJICAX
KJACHUYHOTI' O NMEPIOAY

Bocran JI.M., k.icTOp.H., TOIICHT

3anopizvkuti HAYIOHANbHUL YHIgepCUmem

VY cTarTi Ha KOHKPETHOMY iCTOPUYHOMY IOCBifi JaBHBOTPEIBKUX ITOJIICIB AOCTIIKECHO CTAaHOBJICHHS TeTepiit
sSK ofHiei 3 gopM momituuHoi omo3umii B CrapomaBHiX A¢iHaxX KIACHYHOTO Iepiomy. 3a3Ha4eHo, IO B
Mepiol PO3KBITY PECHyOJiKH HEBU3HAHHS TeTepiil sK (OpMH OMO3HLINHOI MiSUIBHOCTI CTaJll0 OJHHUM i3
(axTopiB 3aHena Iy JaBHBOIPEIbKOT JEMOKpATIi.

Kniouoei cnosa: nonic, 0emokpamis, ocmpakizm, eemepis, NOAIMUYHA ONO3UYis

Bocran JLM. TETEPUM KAK ®OPMA IIOJIMTUYECKOM OINIO3MIHU B JPEBHEIPEUECKHX
MOJIMCAX KITACCUYECKOI'O ITEPUO/IA / 3anoposkcKuii HAlMOHAIBHBIN YHUBEPCUTET, YKpanHa
B craThe Ha KOHKPETHOM HCTOPHYECKOM OIIBITE APEBHETPEUECKUX IIOJIHCOB HCCIEJOBAHO CTAHOBICHUE
rerepuil Kak OgHON W3 QopM monuTHUecKkod ommo3unuu B JpeBHMX AdHHAX KIACCHYECKOTo IEpPHOJA.
OTMeueHo, 4TO B IIEPUOJI PACIBETA PECITyOINKH HENIPU3HAHHIE TeTepril Kak 0JHOH U3 (OPM ONIO3HUIMOHHOI
JEATeTbHOCTU CTaJ0 OJHUM U3 (PAKTOPOB yIagKa APEBHETPEUECKON 1eMOKPATHH.

Knioueswie cnosa: noauc, demoxpamust, ocmpaxusm, cemepus, ROIUMUYECKAs. ONNO3UYUSL.

Bostan L.M. ETERIAS AS A FORM OF POLITICAL OPPOSITION IN ANCIENT GREEK POLEIS
OF THE CLASSICAL PERIOD / Zaporizhzhya national university, Ukraine

Development of democracy and ensuring of political stability based on the balance of political forces is
impossible without normal functioning of the institute of political opposition. Having a long history, it
acquired special significance in the second half of the XX century, when the researchers of this phenomenon
grounded the idea of causation of political opposition existence as an objective necessity of a society.

Resorting to the experience of ancient Greek poleis, in particular, to ancient Athens — cradle of the modern
Western democracy — enables to reveal historical and legal sources of opposition as a social phenomenon and
a political institute typical of an organized civil society.

At that time in almost every Greek polis, eterias — societies of like-minded people, which were established for
political purposes — were of significance in this struggle. Structured to a certain degree, not large in numbers,
gathered by unity of birth, perception of the world and political goals, called after their known leader, those,
having their social base but not recognized as a state they became real entities of political life in the Greek
polis.

Eterias were especially active at the final stage of the Peloponnesian War (431-404 BC). Thus, from ancient
sources we got to know that within the period of preparation and conduction of the oligarchic coups known as
The Four Hundred (411 BC) and The Thirty (404 BC) in Athens the activities of eterias were of an extremely
radical character; it could but affected dilution of democracy. However, we should notice that such activities
were characteristic of the crisis periods of the history of the ancient Athens polis. All the previous, rather long
chronological period of time was a period of peaceful (compromise) political life, when alignments mostly
acted within the law limits.

Having made the conditions for free expression of political inclinations, citizens of Athens aspired to
prevention of encroachment on the constitutional grounds of the republic. At the same time, absence of the
mechanism of the legislative regulation of activities of different social and political alignments, eterias being
among them, resulted in extreme manifestations in activities of the forces inclined to opposition to the current
authorities, especially within crisis periods. Gradually this shook the democratic order, undermined it from
inside; it resulted in decay and the state lost its sovereignty.

Recognizing opposition activity as part of political life, it is essential, especially, in the conditions of a
transition state, to institutionalize the notion of opposition, which allows to outline a circle of the entities
claiming to be an opposing force, guarantee their rights and determine the principles they should ground their
activities on.

Key words: polis, democracy, ostracism, eteria, political opposition.
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Po3BuToK AemMokparii i 3a0e3meueHH s MOITHYHOI CTa0TBPHOCTI, 3aCHOBaHO1 Ha OalaHCi MOJITHIHUX
CHJI, IO BimMOOpaXarOTh IHTEPECH PI3HUX COMIABHUX TPYyH CYCIJIBCTBA, HEMOXKIJIMBHH 03
HOPMAaJIbHOTO (DYHKIIOHYBaHHA I1HCTUTYTY HONITUYHOI omo3uimii. Marouu JaBHIO iCTOpil0, BiH
0COOJIMBOI aKTyallbHOCTI HaOyBae B JApyrid monoBuHI XX CTONITTS, KOJH JOCHTITHUKAMHU IIHOTO
(eHOMEHY OOTPYHTOBYETHCSA /1€ TIPO 3yMOBIIEHICTh ICHYBaHHS MOJITHYHOI OITO3UIIIT IK 00’ €KTUBHOI
MOTpeOH CyCIiIbCTBA, CTUMYJIATOPA HOTO MOMANBIIOT JeMOKpaTH3AIlii.

Iln o0’ekTuBHa mOTpeba mposBUiIacs i B YKpaiHi, e micias HaOyTTs HEl HE3aJleKHOCTI Ha
3aKOHOAABUYOMY piBHI pOOWMIHICS CHpoOW BHUPIMIUTH THUTAHHSA MPO CIIBIPAMIO 1 B3AEMOIII0 MiX
BJIQJIOI0 1 OTIO3HUIIIEI0, TIPO OTPUMAHHS OTO3UIIIEI0 OUTBII eQEeKTUBHUX BaXKelliB BILIMBY Ha BIady.
[Ipote, 3pyIIeHHs, sAKi BiAOYINCS 32 OCTaHHI POKU B CUCTEMI BiTHOCHUH ,,BJaJla — OTO3UIis”, CBI4aTh
po 30epekeHHs iHepIlii MONITUYHOTO MPOTUCTOSHHS Ta HEJOOIIHKY POJIi OMO3HII SIK HEBiJ €MHOT
CKIIQ/IOBOI JAeMOKpaTHYHOI moiiTuyHOi cucteMu. Cepen 6aratbox (haKkTOpiB, MO0 3yMOBWIHM TaKUil
cTaH, Oymu: cnaOKiCThb ICTOPMYHUX TpaIullii OMO3WIIMHOI AisUIBHOCTI B YKpaiHi, HEJOCTaTHE
BpaxyBaHHs JOCBily KpaiH cTanoi JIeMOKpartii, (parMeHTapHiCTb Yy BHBUCHHI TEOPETUYHHUX 1
ICTOPUYHUX aCIeKTiB I[LOTO SBUIIA IIMBUTI30BAHO OPTaHi30BAHOTO CYCHIIbCTBA.

BigHOCHO OCTaHHBOTO MOXEMO 3a3HAYUTH, IO BITYM3HSHUMH TOCTiAHWKAMH 3a3HadeHa MpodiiemMa
aKTUBHO ToYasia po3po0ssaTucs juiie 3 cepeaurn 1990-x pp., Kojau yBara MpUILISIACS MIEPEBAKHO
nepiofy He3ale)kHO! YKpaiHu, cydacHOCTi. TeopeTndHi Ta iCTOPUKO-TIPABOBI aCMEKTH i€l MpodIeMu
3HAWIUIA BiNOOpaXeHHsI JIMINE B MOOJWMHOKWX mpamax. [lepemymoBaM Ta mpudMHAM BUHUKHEHHS
MOJIITUYHOT OIMO3UIIT MPUCBATIIN 30KpeMa cBoi mociimpkenns 1. Bapsap, P. [leminenko, A. Komonii,
I. Kypac, /. CaBumnpkuii, B. CuyoBa, B. fIkymmk, a mpoOiiemMaMm 3aKOHOJIaBYOTO pETyIOBaHHS il
npaBoBoro crarycy — O.Kecapuyk, O.Kykypys, L Ilasmenko, I Ilizmyceka, O. Cosrups,
B. Konicuuk, 1. bepnasiok, O.MacnoBcbka Ta iHmm. I[p0ro BOYEBHIb HENOCTATHHO, OCKIIBKH
BU3HAHHS TOJIITUYHOT OIMO3UIIT K COIIaJbHOTO SIBHINA, SIK IHCTUTYTY IIUBIII30BaHO OPraHi30BaHOTO
CYCIIITECTBA, MOTPedye MITICHOTO MiAX0My B HOTO BUBUEHHI.

OCKUTPKH OHHUM 3 TOJIOBHHX KOMITOHEHTIB TAaKOTO IMiAXOAY € PO3TJIS SIBUINA B ICTOPHYHOMY BHUMIpI,
TOOTO B KOHKPETHUX ICTOPUYHUX YMOBaX, IO CIPUYMHSIOTH OCOOIMBOCTI MOTO MPOSIBY HA TOMY YU
IHIIIOMY €Talll, Memor Haul020 O00CHIOMCeHHs € BU3HAYCHHS (OpPM oprasizaiii Ta (yHKI[IOHyBaHHS
IHCTUTYTY TIOJITHYHOI OMO3MIII{ B KOJHCIII €Bponieiichkoi qemMokpatii — CtapomasHiii ['perrii.

CKJIaIHICTh ICTOPHYHOTO 1 TEOPETHYHOTO OCMHCICHHS (DEHOMEHY MOJITHYHOI OIMO3MIIii 3yMOBIIEHA
THM, 1[0 B HAYKOBIIIB BiJICYTHE €IWHE YSBJICHHS IOA0 TJIyMauyeHHs il MOHATTSA. BijblmicTh i3 HUX
NPE/ICTaBICHO JBOMa OCHOBHUMHM MiJIXOJaMH: €THMOJIOTIYHMM Ta IHCTUTYHiHHMM. ETHMONOriunHmii
migxin (1aT. OPpPoSitio0 — MpPOTHCTABICHHS) AKIEHTYE yBary Ha [isSUTbHICHOMY AacIieKTi OIMO3MIi i
posrisiiac ii sk MpocTe MPOTUCTABICHHS OJIHIET TIONITUKH 1HIIN, SIK BUCTYII MPOTH AYMKH O1IBIIOCTI
a00 maHyrouoi AyMKU. B Takwmii crioci® omo3uilis po3risAacThes K NESKHA MPOoIeC, MisUTbHICTh 0e3
NPUB’SI3KM /10 KOHKPETHUX MONITUYHUX CyO’€KTiB. Y paMKax IHCTHTYLIHHOIO MiIX0Ay HaiOijbina
yBara MpUIUAEThCS THCTUTYIIHHUM (opMaM opraHizalii omo3uilii, cepen sSIKUX mepepara BiJJIa€ThbCst
JUSUTBHOCTI TIApTid MEHIIOCTI B JieTiciaTypi. TUM caMUM HE BpaxOBYETHCS BCSl PI3HOMAHITHICTH (hopMm
oprasizariii BIajm.

CHiNbHICTh 3a3HAYCHUX MIJXOJIB IPYHTYEThCS HA TOMY, IO OMO3HUIIS BH3HAYAETHCS 4epe3 Biaiy.
[Ipote oxHOro npuitHATTA (akTy MPOTHUCTOSHHS BJAJAM 1 OMO3MUINI BOYCBHJb HEIOCTaTHHO. SIK
CBITYUTH ICTOPHYHHUI JOCBiJl, HAWBAXIUBIIIOK XapaKTEPUCTUKOIO OIO3UIlI € TMparHeHHs HaOyTH
Biaagy. OTxe, BU3HAHHS OMNO3MLII Cy0’€KTOM MOJITUYHOTO XHUTTS, L0 HPETEHAYE Ha BOJOAIHHS
BJIQJIO0, PO3IIUPIOE KOJO i1 CyO0’€KTIB 1 Ja€ MOMIMBICTh BHU3HAYMTH MNPEAMET 11 isIbHOCTI
(6opoTebU) — oTpuMaHHs Biagu. [Ipu TakoMy IiXoai OYEBUIHUM € Te, IO OTMO3HUIIEID MOXKYTh OYTH
He smie naptii. [Ipo 1e cBigunTh 10CBia iCHYBaHHS MOJITHYHOI OMO3MLIT B pi3HUX (opMax il mposBy
SK y OLIbII paHHI MEpioau JepKaBHO-IPAaBOBOI ICTOpPil, Tak 1 ChOrOJHI, KOJW ii OCHOBHUMH
cy0’ekTaMH MOXYTh BHCTYNATH I1HCTUTYTH JIepXKaBHOI BJagd, OJIrapxXiuyHi yrpyrnyBaHHS,
TpPaHCHAI[IOHATLHUH KaITiTal TOIIO.

3apo/pKeHHST TIONITHYHOI OMO3WIlT SIK sIBUIIA, Oepe CBiff MOYATOK 3 IMOSBH MEPIIMX 1HCTUTYTIB
nyOmiuHOI Biiaad, siKa MOK/IMKaHa Oyjia perysoBaTH BiIHOCHHU ,,Biiafa-migkopeHHs”. Came Ha i
OCHOBI 3 4YacoM CTalla IMOCTYHOBO (DOpMYyBaTHCS IUXOTOMIs ,,Bialla-omo3uiis”. Y HaWJaBHIIIIX
JepKaBHUX YTBOPEHHSIX KpaiH JaBHbOCXiAHOI LMBLNi3amii B MNPaBOBUX JPKEpenax 3HaXOJUMO
TIOJIOXKEHHS TPO HEMPUITYCTUMICTh HENOKOPU TMPAaBHUTEINIEBI, SKI IPYHTYBaJIHCS Ha Mi(OIOTi30BaHUX
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i1esx mpo OOKeCTBEHHE HAANPHUPOIHE TOXOIKEHHS WOro BIajy, IO BU3HABAJach CIAJKOBOIO i
HemoTopkaHoto. OTxke, B Takuil cIoci® 3iificHIOBayacs JeriTuMizalisi abcomroTHOI 1 HeoOMEeKeHOT
BJIaJ¥ CXiTHUX MPABUTENIB, a TAKOXXK BCTAHOBJICHUX HUMHU HOPM 1 IpaBWJI MOBEAIHKH. ToMy Oyab-sika
OTIO3MIIsA PO3TiAanacs sIK OJHO3HAYHO BOPO’KA 1 Taka, IO MiJJisiraja HeralHoMy 3HuUIIEeHHIO. [Ipu
IbOMY HaiOinpIry HeOesrmeky ais cebe i CBO€i BIaaW JaBHBOCXINHI MOHAapXW BOadalw B CBOIX
HaOIIMKEeHHX, MiJO3PIOI0YH IX y 3MOBax Mpotu cebe.

[nctutyniiine odopmieHHS OMNO3WLil, HAa JOYMKY BYEHHX, pO3MOYaNOcs B KpaiHax aHTHYHOI
IMBLTi3aIii, ge OyJo MOKIaAeHO MOYAaTOK BHHUKHEHHIO MPOTOMAPTiH, IO MOB’SI3yETHCS 3 IMOSBOIO
O0COONMMBUX TPYyN JIOAEH, AKi BimoOpakamw IHTEpecH pI3HHX COIialbHUX BepcTB. He Oyayun
opraHizaliifHo o¢opMiieHi, BOHM, SK MPaBUIIO, aKTUBHICTh NMPOSBISUIA B KPH30Bi mepionu. Tak,
apxaiuHuii mepiog B ictopii nepxaBoTBopeHHs B CraponaBHiXx AdiHax, sIK BifoMoO, BiA3HaYeHUH
TIMOOKOIO TTOMITUYHOIO KPHU30I0, 3yMOBIIEHOIO TIOTJIMOICHHSM MPOTHUPIY MIX POIOBOIO i MaHOBOIO
apUCTOKPATIE€I0, BUXIJ 3 sIKOT OyIo 31ificHeHo B mporeci pedopm Coinona 1 Kiicdena (VI ct. 1o H.¢.),
IO 3aKJalld MiABaJMHU JAep)kaBHOro nany adincekoi pecmy6miku. Cepex HUX Clif BiA3HAYHTH
BBEJIEHHS IHCTUTYTY OCTpPaKi3My, METOI SAKOro OyJio TIONMepeKeHHs 3a3iXaHb OMO3WIIHHO
HAJAIITOBAaHUX CHJ TpoTH naeMokparii. CmymHoro € mymka C. Kapmroka, SKuii posrisimae Ifo
MPOLIEAYPY B IICBHOMY BiJTHOIICHHI BHECCHHSM ,,lIPABUJI TPH B MOMITUYHY 00poTh0y” [1, 24]. OmHak,
SIKIIO Ha TIEPIIOMY eTalli OCTpaKi3M e()eKTHBHO BUKOHYBaB POJIb 3HAPSAIAS B O0pOTHOI MPOTH THpaHii,
3axXUIIadu iHTepecu adiHChKOI JEeMOKparTii, MomepeKarodl MOXKIMBOCTI MOPYIICHHS adiHCHKOI
KOHCTUTYIiI OKpEeMHUMH IOJIITHYHUMH JiJIepaMH, Ha IPyromy, IMOYMHAIOUM 3 BUrHaHHsA KcaHrinma
(484/483 p. mo H.¢.), cuna ApihpoHa, OCTpaKi3M IMOYaB BUKOPHCTOBYBATHCS PI3HUMH YTPYIOBAHHIMU
B Me&XXaX BHYTPIIIHbOMOIITHYHOI OOPOTHOM.

Kinenp 50-x-noyarok 40-x pp. V CT. 10 H.€. 3HAMEHYBaBCs NEPETBOPEHHAM AQIHCHKOI0 MOPCHKOTO
Co1o3y B Jiep)KaBHE YTBOPEHHS IMIIEPialIbHOTO XapakTepy. JleMoKpaTHUHI peXUMH, SIKi BBOJMIIUCS B
OLITBIIIOCTI COIO3HUX MICT, 3abe3meuyBanu Adinam cummarii OiTHOTH, ajle B TOH JKe dYac
HAJTAIITOBYBAIH MPOTH HUX 3aMOKHUX 1 POJOBUTHX, SIKi OyJIM HE TIIBKK yCYHYTI Bill BIaaW, aje i
MocTiiHO mepeOyBanM MiJ 3arpo3ol0 po3opeHHs. B camiii ATTtuii BigOyBajocss moAamblie
po3lapyBaHHS B CYCIUIBCTBI W 3aroCTPEeHHS] MPOTHPIY MK apUCTOKPATIEd 1 ojirapxamu, M0
MPU3BOIMIIO TAKOX JI0 IIOCUIICHHS OMO3UIIIHHIX HACTPOIB.

3Ha4YHy pOJb Y MOMITHYHIA OOpPOTHOI MPAKTHYHO Y BCIX TPEIBKHX IMOJICaxX y el Mepio]] MOYNHAIOTh
BifirpaBatu retepii. BicyTHiCTh y cydacHiil JiTeparypi 3aralbHONPHIHSATOTO MEPEKIaay TEPMiHYy
«rerepis» (‘Etoupilon) i oOMekeHiCTs y Kepeiax YCKIaIHIOE BUBUEHHS 1[HOTO SBHINA, TPOTE OKpEMI
cpoOH TMOHATIMHO-TEPMIHONOTIYHOTO Horo mnosicHeHHa €. Chnupairouynch Ha HasBHI JpKepena i
MOCWIIaloYNCh Ha JochimpkeHHs B. JlaTumieBa, sikuid po3ymie Imiji TeTepisiMH ,,TAEMHI TOJNITHYHI
KPYXXKH, YIEHH SKHX KISTBOIO 3000B’s3aMCA B3a€MHO ITiITPUMYBATH OJIMH OJHOTO Ha Cylax i mpu
BuOopax Ha mocaau”’, A. JloBaTypa, SKHi pO3TIsAAaB ,Terepii ” SK MONITHYHI KIyOW, MepeBaskHO
OJIirapXiuHi, TaKi, 110 MaJId Ha METi MoBajJeHHs JeMokpartii”’, I'. CTpaTaHOBCHKOI0, KOTPHUH HA3KUBaB
,,TeTepii — MOJITHYHUMH KITyOaMu, IIEPBUHHUMHE OCEepEeIKaMH OJlirapxivHoi ,,naptii”, JI. MapunoBud i
I'. Komrenenko, siki po3rismanu rerepii sk HedopMallbHI TONITHYHI OpraHi3amii, TepeBaXkHO,
oJIirapXivHi 3a CBOIM CKJIQJIOM, JIOCHiJHUII-aHTHUKO3HaBelb O. HUKHUTIOK 3po0Hia BUCHOBOK IIPO Te,
IO € TEBHI MiJICTaBU I0J0 BH3HAYCHHS IeTEpPid SK TAEMHOTO CIIIBTOBApUCTBA OIHOIYMIIIB, IO
YTBOPIOBAJIOCS 3 TIOJITHYHUMH IIisiMu [2].

[loromxyrouuch 3arajloM 3 BHUCIOBIEHOIO JYMKOIO, 3ayBaXKHMO, II0 TaKe BH3HAYCHHS €
CTpaBeJIMBUM JIISl TeTepiil KIACHYHOTO IepioAy icTopii JAaBHLOTPEILKUX IOJICIB, OCKIUIBKH, SIK
3a3Hauae E. ®posios, came 3 apyroi mosioBUHU V CT. A0 H.€. B IX HisUILHOCTI 3’ SIBJISSFOTHCSI HOBI PHCH:
BOHM MOYHMHAIOTH O0’€QHYBATUCS MK COOOIO, IX BIUIMB 1 AKTHUBHICTH CHJIBHO 3pOCTalOTh, BOHHU
MEPETBOPIOIOTHCS HA JMHAMIUHI 00’€HAHHS, 110 HAOYBarOTh YIiTKOI MOJITHYHOI opieHTamii [3, 49].
[IpoTe 11bOro HEe MOXKHA CKa3aTH MPO reTepii OB PAHHBOTO MEPioNy, KOJIM BOHU OYIIU TEepeBayKHO
HeOpMaTbHUMHU 00’ €THAHHSIMH apUCTOKPATiB, CTBOPEHMMH 3a NPUHIMIIOM OCOOMCTOI IpyKOH,
ponoBuX, ciMeHHUX a0o0 X peNirifHuX 3B S3KIB (BUHATOK cTaHOBWIM rerepii Ha Kpwuri i B JIiTTi, siki
iCHyBaJIH SIK OQilliiHO BU3HAHUIT IHCTUTYT J€PIKAaBHOI CTPYKTYpH) [4].

[IparaenHs 3po3yMiTH, IO 3yMOBHIIO MOSBY, BHYTPILTHIO IIPUPOJTY MOMIOHUX 00’ €THAHD, TPOSBIIOCS
me B JAaBHUHY. Tak, ApiCTOTeNnb MO-pi3HOMY IMOSCHIOE TPUYUHY Oprasisamii rerepii y
JIEMOKPATHYHHUX 1 OJIIrapXiuyHUX IMOJIicaX: B OJIrapxisix — 1¢ HeoOXiHICTh 00’ €THAHHS CHUJI OKPEMHX
TPyl OJIiTapxiB, 1[0 MaJX CBOTO JiJiepa 1 MparHyiau O 3aXOIUICHHs BIaJd. B aeMokpaTisx ke — 1e
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MParHeHHs MPEACTABHHUKIB OMrapXidYHMX KiJI 3aXMCTUTHCS BiJl HaIyMaHUX IEpECIiIyBaHb 3 OOKYy
memocy [5, 593-600], mo Oymo HacmHigZKOM peanbHOI I[PaBOBOi mpakTWku AdiH, sKa
XapaKTepu3yBajlaCh TUM, IO MPOTOJIONMICHE HAa CJIOBaX PIBHOMpPAB’S BCiX TPOMAJISH, SKi BXOIWIH B
MOJIICHY OpTraHi3alliro, HaCcIpaB/li MOPYIIYBaJIOCs, 3aTBEP/UKYIOUHM MMaHyBaHHS JEMOCa 1 OOMEKCHHS
mpaB apucTokpaTiB. He HaBaxylodnch Ha BIAKPUTHHA OIp AEMOKPATUYHWM I1HCTUTYTaM, BOHH
MiApUBaH iX 3CEPEIUHH, OPTaHI30BYIOUH TeTepii.

3a cnoBamu Dykupina, QisUIbHICTH UX CIIIBTOBAPHCTB 3BOUIIACS MTEPEBAYXKHO J0 B3aEMOJOIOMOTH Ha
BHOOpax 1 B Cyji: IO-TIepIe, MParHydd BIUIMBATH HAa TMOTPIOHHMX IOAEH OCOOMCTO, JIECTOIIaMH,
MOrpo3aMu, OOIISIHKaMH, BOHM BHUCTYHAIW IEpel CyIOM B AK 3aXHCHUKM abo CHiBOOBHMHYBadi,
3aTy4alodd CBiJKiB, 33I0BOJIBHAIOYM 00BHHYBauiB rpomumMa. [liqTpuMKa 4ieHiB CBOiX CIIiIBTOBApHCTB
mig 4Yac CyIOBUX TMpoOLEciB, 3a3Hayae iCTOPHK, Oyna HaI3BUYallHO aKTyallbHOIO, OCKUTBKH
TepecifyBaHHs epeBaXHO OaraTux i 3HaTHUX MoTpeOyBasia 3rypTOBAHOCTI 1 BIpPHOCTI TeTalpiB OJMH
onHoMmy [5, 62].

Mo x mo 37A00yTTA mocai, PoJib TeTepil 3HAYHO 3pocTajia MPH NPOXOPKEHHI BXKe OOpaHHMHU
KaHauIaTaMu JokiMacii (0co0mmBoi 000B’ I3KOBOI ITepeBipKH OCi0O Ha BiAMOBIAHICTD IMOCAM: BiK, IICH3,
HasSBHICT, a00 BIACYTHICTH OOpTriB Tepen IepXKaBOK TOIIO), sSKa 3MIACHIOBanacs I BUIIAX
nmocajoBIiB y Pani, cymi, mis Beix iHImMX — TUtbku B cyai. — JI.B.). MeToro Takoi mpoueaypu Oyiio
BUSIBIICHHSI CYCITUTBHOI 1 TTOMITHYHOI HaAiitHOCTI KaHaunara. OTke, CycIijbHa JyMKa B aHTUYHI YacH,
0COOJIMBO B yMOBaxX iCHYBaHHS MPsSMOI JEMOKpaTii, Maia BelHWKe 3HA4YeHHS, SK BJIACHE 1 CHOTOJHI,
nepeayciM, y pO3BHHYTHX 3aXiTHOEBPOMEHCHKHX KpaiHax. OMUHHMBLIMCH Cepell MOCaJoBHX OCiO,
YJICHHW TeTepiii MOTTIM BIUIMBATH Ha 3MiHY Jep:KaBHOTO Jaay AdiH Ha CBOIO KOPHCTS, i, MEpII 3a Bce,
3a JIONOMOTOI TPHUHATTS OKpeMuxX 1cedisM — TMOCTaHOB HapoAHmX 300piB abo Pamum, sxi
BIIPI3HSUIMCS BiJ] 3aKOHY THUM, IO Majd 3HAYCHHS JIMIIE B OJAMHUYHHMX BHIIQJIKaX 1 BiJTHOCHO
KOHKpeTHHX 0ci0. [lo mcedi3m BiJHOCHINCH YC1 YPsIIOBI pO3NOPSHKEHHS i BUPOKH, SKi CTOCYBAIUCS
IHTEpeciB OKpeMoi 0coOW, y TOMY YHCIi, HaJaHHS TMpaBa TPOMAISTHCTBA, 3a0e3MedeHHs] 0COOMCTOI
Oe3mneku, ocTpakizM. bynb sika mcedizma Oyna 000B’SI3KOBOKO MPOTATOM POKY i MOTJIa OyTH CKacoBaHa
IHIIOO TIce(i3MOr0.

OKpiM HaBEJCHOTO, BiI3BHAYMMO TAKOXK Te, 0 aiHChKi reTepii 30epiraiu 1me AesKi JOCHTh apxaiuHi
¢yHKIII, SKi B HAIIOMy CYy9acHOMY PO3YMiHHI HE MalOTh BiTHOIICHHS NI0 MOJITHKH. MoBa #ae mpo
OpraHizalliro i IpOBEJCHHS CUMIIOCIEB — OJJHOTO 13 3aCO0IB apHCTOKPATUYHOTO TPOBEJCHHS BITLHOTO
yacy. 3a ominkor O. KiimoBa, el acnekT y iX IisjIbHOCTI 10 HEIaBHBOTO 4Yacy HEIOOI[IHIOBABCS SIK
TaKHiA, [0 TIEBHOIO MipOIO MaB MOJIiTHYHE 00apBieHHs [7, 248-249].

[lomiTn4Ha ¥ iHTENEKTyalbHAa KOHCOJIJAIis TeTalpiB 3aiexkana BiJ 0araTbOX YMHHHKIB: OJTHAKOBE
BUXOBaHHs, OJM3bKICTh 3a BIKOM, JOCTaTOK, OJHAKOBHMH IO KiNbKOCTI 1 IiHHOCTI. He Oymyum
IIeaTbHUMH, TakKi 00’ €THAHHS MPEICTABIUTUCS HEOe3NMeUHUMH JUIsl iCHYFOUOl MOJITHYHOI CUCTEMHU.
Ha ne, 3ayBaxye O. HukuTiok, 3BepTaB yBary Iie ApicToTenb, 3a3HadalOud, MO0 THUPaHis MOXe
30eperTucst JMIIe B TOMY BHIAJKy, SKIIO 3HUIIUTH BCiX BHJATHUX 1 aBTOPHTETHUX JIIOJEH 1 He
JIO3BOJIUTH 310paHHs TUIY CUCITIH, TeTepiii, BAXOBaHHS 1 BCHOTO TOTO, 3BiJIKM BUHUKAE YIIEBHEHICTH Y
co0i i B3aemHa noBipa. Take MmipKyBaHHS, Ha ii JyMKy, Ma€ MifICTaBH, OCKUIBKHA B JE€MOKPATHIHUX
JiepKaBax WICHU TeTepiii CTAHOBWIIM MEHIIICTh 1 JIeMOC JIETKO MIT KOHTPOJIIOBATH 1 OOMEXYBaTH ix
JisutbHiCTh. [Ipw THpaHii )k BOHM MOTJIM CKOPUCTATHCS OOYPEHHSM HapoIy MPOTH OJHOOCIOHOTO
MIPaBUTEJI, 10 Y3yPITyBaB BIaIy, i CTATH, SIKIIO MOYKHA TaK CKa3aTH, KOHCOJITYFOUUM 1 iHII[IaTHBHIM
€JIEMEHTOM yChOT'0 CYCIIIBCTBA, YOMY CIPHsiIa iX XOpOIila OCBiTa i CTApOBHHHI po10Bi Tpaauirii [8].

VY NONITHYHOMY KHTTI JaBHBOTPEIBKOTO IOJICY JAPYroi MOJIOBHHU V CT. HasIBHUMHU OyIu (hakTopH,
AK1 CIIPUSUTH 1HCTUTYLIIOHAITI3ali] reTepill ik cy0’ekTa mosiTHuHOro *)utTs. [lo-nepuie, ne qocTaTHBO
IIMpOKa couiaipHa 0a3a TuX, 4Wi iHTepecu 3axumaina rerepis. llopsn 3 Hamankamu poaoBoi
apUCTOKPATIi TyT OyJK 1 BHXIZL 3 MEHII POJOBUTHX CIMEH, 110 MaJld 3 MEPIIUMHU BXKE JaBHI CTaji
3B’SI3KH, @ TAKOXX MEBHA KUJIbKICTh TPOMAISH, K1 10 HUX MPHUETHAINCS Yepe3 Pi3Hi MPUUKHH, 30KpeMa,
Oarati METEKH, 10 MOCIYT SKUX 1HKOJIHM 3BEPTAIHCS X OUIBII 3HATHI COTOBAPHILII.

[llomo BHYTpIMIHBOI Oprasizailii, MOCIIIHUKHM BiJ3HA4YarOTh, II0 TeTepii Maju OULIBII 3J1aro/DKeHY
CTPYKTYpY, HiXK QpaTpis ado ¢isa, OCKUTBKH, SKIIO B OCTAHHIX €IHICTh IPYHTYBaJlacsi HA CHUILHOCTI
MICIIsl TIOCEJICHHSI 1 POJIOBUX TPadulliid, TO B reTepisix MepeBakaB NMEPCOHANBHUI YMHHHUK — €IHICTh
BHYTPILIHBOTO CBITOPO3YMiHHS, CXOKi MOJIITHYHI 1/Ieay, a B JesIKMX BUIagKaxX 1 KOHKpeTHa MeTa. Sk
NPaBWIIO, YIPYIyBaHHS OTPUMYBajW Ha3By 3a IMEHEM CBOI'O BU3HAHOTO Jijepa, BiH 00’€IHYyBaB
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reTaiipiB 1 HAMPaBJIAB MISLTEHICTH TETEPIi, IO OCOOIMBO OYII0 BAXKIMBUM Y TOMY BHITAJIKY, SKIIO BOHA
CTBOpIOBajacs i3 KOHKPETHUMH ITUBSIMH. Y KUIBKICHOMY BITHOIICHHI IIi yTPYyNyBaHHA HE Oyiu
0araToYMCEeNPHUMU: KUIBKICTh UJICHIB 3aJiekalla B KOXXHOMY OKPEMOMY BHWITAJIKy Bij Oaratbox
MPUYHH: PO3MIpiB CaMOro MOJIicCy, MOMYyJISIPHOCTI X JIiZIepiB, 3aBIaHb, SIKi BOHU Mepe]] cOO0I0 CTaBHIIH.

Sx Gyno Bke 3a3HaueHO, Maike BCi 6e3 BUHATKY reTepii icHyBaliu Heo(imiifHO, OCKITBKY (hOpMaIbHO
HE BHM3HABAIHCA JepkaBolo. [IpuxoBaHmili XapakTep iX MisIIBHOCTI MPH3BOAWB IO TOTO, IIO BOHH
MOCTIHO MiZO3PIOBATUCS B 3aK0OJOTax MpOTH AeMokpartii. [Ipo me #nerbes B 3akoHI mpo icaHremii
(ewooyyeho — OyKB. OTOJOIICHHS, TOHECEHHS; 0COOIMBOTO POy CKapra, abo MOHOC MPO AepKaBHHMA
37I0YWH, TOOTO TSDKKHU 3JI0YMH, IO 3aTPOXKyBaB O€3Melli JAepiKaBh), MPUUHATOMY, K IMPUITYyCKA€THCA,
411-410 pp. nmo H.e. Y HBOMY IEPEepPaxOBYIOTbCA BUAM 3JIOYMHHUX [isfHb, SKi BH3HABAIUCS
3arpO3JIMBUMH JJISl IEPKaBU 1 32 SKMUMH MOKHa OyJo MojaBaTH HaJ3BUYalHI 3asBH (IIOHOCH), IO
posrmsganucs B remiei i exkmecii [9, 166]. Cepem Hux, 30KpeMa, Ha3BaHI OpraHisailisi 3MOBH
,,CHHOMOCIsI” — SUNWMOSIvVa) 1 rerepii, CTBOPEHI 3 METOK 3MiHM ICHYFOUOT'O MOJITHYHOTO JIaiy.
BigcyTHiCTh MOSICHEHb B aHTUYHUX JKEpeNax Pi3HULI MK LHUMH JBOMA 3JI0YHMHAMH MPOTH ACPKaBU
MPHU3BENO 10 TOTO, IO B OKPEMHX AOCHTIKEHHAX MOXKHA 3YCTPITH OTOTOXHEHHSA NHX TEPMIHIB i
HaBiTh TBEPIPKCHHS, IO MM 3aKOHOM 3a0O0poHsIIacs IisIBHICTH reTepiil. IIpore 3 mpaBoBOi TOYKH
30py LI HOHATTS OYJIM Pi3HUMH, OCKLUIBKH B TPENbKii IOPUINYHIHM MPaKTUI BKE MepIIoi mojJoBuHu [V
CT. IO H.e. TeTepis 1 CHHOMOCIS Bigpi3HAIMCA. SIK apryMeHTOM MIOJO HEMPaBOMIPHOCTI iX
orotoxHeHHs O. HukuTIOK mocnnaerscs Ha ['inepinga, skwif B OJHIN 31 CBOIX IMPOMOB HATOJIOIITYBAB,
IO IIef 3aKOH CJIiJ 3aCTOCOBYBATH y BHIIJKY, SIKIIIO XTOCh BCTYIHTH y 3MOBY (CHMHOMOCIIO), abo
Oprasizye reTepiro IJisl MOBaJICHHs AeMOKpATii, a00 3paauTh MicTy, (1oTy abo Bilichky [8]. CydacHi x
JOCTITHAKYA BiAMIHHICTb BOA4YalOTh Y TOMY, IO CHHOMOCIS K OyJb-siIKa 3MOBa, CTBOPIOBAJIACS 3
KOHKPETHOIO METOIO, TICIsl JOCSTHEHHS SIKOi po3maaaiacs (HANpHUKIAA, MICHS CKUIAHHS TUpPaHA),
MpoTe JajJeKO HE KOXKHA TeTepis B MEBHHX MOJNITHYHHX yMOBax CTaBHIA Iepes, co00r aHaloriuHi
uini [10, 74-75].

3HauyHO aKTWBI3yBanmcs Aii reTepiii Ha octaHHbOMY erami [lemomonneckkoi Biitam (431-404 pp. mo
H.c.), HACHiJKaMH SIKHX, 3a cioBamu JI. MapuHoBuu, Oyno Te, mo ,,00poTe0a MUX TPyn MOYUHAE
PO3pUBATH TOJIIC, BUCTYMAIOYHN K YMHHHK, IO OCJIa0Jise WOTO CHPOMOXHICTh 10 BrxkuBaHHS [11,
134]. He octanHIO pojb Y bOMY BiJlirpaid 3MiHH, IO BiAOYIHCS Y CKIIA/l TONICHOT eMITH: 3’ IBFITUCS
,,HOBI TIOJIITUKK — MPEICTABHUKN 3aMOKHUX BEPCTB, sIKI Malll CTOCYHKH 3 PEMICHUYO-TOPTiBEITLHUM
CEepE/IOBHIIEM, BEIUKUMH MaWCTEPHSIMU, MIHSJIBHUMH KOHTOpaMH, KYIEITBOM 1 HE TepeimManucs
0c00JIMBO ,,c1aBOIO MpekiB”. CrovaTKy BOHM OyJy CKOpille BUHATKOM, IIpoTe 10 cepeaunu IV cr. 1o
H.. caM€ TaKUil TUI TMOJITHYHOIO Jisda CTaB HOPMOI0. 3MiHIOBaIuCS 1 QopMu Ta mpuiioMu
MOJIITUYHOT OOpOTHOM: BCE wYacCTillle CTadd BHKOPUCTOBYBATHUCS CYIOBI IIPOILECH B Treliel.
CynepHUUTBO NPOSIBISUIOCS B TOCTpHX aAebarax JijepiB Ha 3acifaHHSAX HapoxHuX 300piB, Pamm
T’ SITUCOT, Ha CYJIOBHX TPOIIeCaX, sIKi IMONITHYHI Jis4i OPYITYBaIH MPOTH CBOIX KOHKYPEHTIB.

AHTHYHI JDKepesia CBiuaTh PO Te, 0 B MEPIoJl MiArOTOBKU OJIIrapXiuHUX MEePeBOPOTIB HOTUPHOXCOT
(411 p. no n.e.) i Tpunmustu (404 p. 10 H.e.), AiSUIBHICTH TeTepiii HaOysa KPalHBOTO PaUKATLHOTO
xapakrepy: B 411 p. no H.e. ITicanap ,,00iimoB” reTepii, mepekoHasinu ix 06’equatucs [12, 364]; y
404 p. o H.e. posib 00’€THYIOYOI CHJIM BHKOHAJla CTBOPEHA TeTepisiMU KoJeris edopiB, JOMITIIHCh
MPUMUPEHHST YTPYIyBaHb, 110 BOPOTYBalM MiX coboto (rerepii Kpitist 1 retepii dinona), 3apamu
»3aranpHoi cripasu’” [13]. lo Toro >k 3acTocoByBayMCS i ,,HEKOHCTUTYIIIHI” METOAH, y TOM YHCII, i
HACWJIBHHUIIBKOTO Xapaktepy. Hamepenoani nepeBopoty YoTHpboxcoT, Bkazye Dykumia, Oyau BOUTI
nemaror AHapoxs i psn iHmmx ocio [12, 368]. Mera Bcix 1ux aifi odeBuaHa — O€3MOCEpEIHE
OTpPUMAaHHSA BIIaJH.

OpHak Ciil HAarojJOCUTH, WO Taka AaKTUBHICTh IepeBakajla B KPH30BI Tepioan icTopii
naBHLOA(IHCHKOIO TOJicy. Bech ke momepenHid, 1OCUTh TPUBAIMH XPOHOJIOITYHHUE BIAPI30K Yacy
OyB TepioJIoM MHUPHOTO (KOMIIPOMICHOTO) MOJITHYHOTO YKUTTS, KOJIHM YTPYIyBaHHS JisUTH 3arajioM y
MeXax 3aKOoHY.

PosrnsnyBmm okpemi mposisu monitTmyHol omo3umii B CrapopaBHiX AdiHax mepioly pO3KBITY
pecnyOIliKi, 3BEpHEMO yBary Ha Te, IO HEIOJIKM Ta 4YeCHOTH adiHChbKOI JeMoKpatii Oyiiu
B3aemornoB’si3aHi. [lpuHnun cBoOGoaM BoNieBUsIBIEHHA Yy adiHIH HEPO3PUBHO TIOEIHYBABCS 3
MPUHLMIIOM BiAMOBiAaIBHOCTI, 10 3HAWIUIO CBil MPOSIB y 3aCTOCYBaHHI IHCTUTYTY OCTpPaKi3My Ha
ertari paHHBOI pecryOmiku. CTBOPUBIIM YMOBH ISl iCHYBaHHS JEeMOKpartii, aQiHSHH TparHyin
YHEMOJKJIMBUTH 3a31XaHHs Ha ii OCHOBH, IOPUM3YBaB Y TaKWil crocid mpodidakTU4HI 3aX0[H MO0
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MOXXJIMBUX BHUCTYITIB MPOTH TMONITHYHOI CHCTeMH. B TOW e dYac BIACYTHICTP MEXaHI3MY
3aKOHOJABUOr0 BPErYJIIOBAHHS PI3HHX COLIAJbHO-TIOJITHYHUX YIPYIOBaHb, Ceped SKuUX Oyiau i
reTepii, IPU3BOWIO J0 KpaiHIX MPOSBIB y MiSTILHOCTI OTMO3UIIMHO HAJAINITOBAHUX IIOAO iCHYHOYOI
BIaJX CHWJI, OCOOJMBO B Kpu30Bi mepioau. [locTymoBo Iie¢ pO3XHTYBaIO JCMOKpPATHYHUH Ja,
MiApUBajI0 WOTOo 3CepelHHM 1 B pe3ysNbTaTi TPHU3BENO0 [0 3aHemamy, a JepXaBy [0 BTpaTH
CyBEpeHiTeTy.

OTXe, BU3HABIIM OIMO3UIIHHY NisTIbHICTh YACTUHOKO MOJIITUMHOTO XKUTTS, BKpail BAXKIIMBO, 0COOIUBO
B YMOBax JIep’KaBH MEPEXiTHOTO Tepiory, 3aKOHOJABYO 3aKPIMUTH MOHSITTS OMO3MIIis, IO JO3BOIUTH
OKPECTUTH KOJIO THX Cy0’ €KTIB, XTO pPEalbHO MPETEHAYE Ha POJIbh MPOTHOOPUOi CHITH, TapaHTYBaTH iX
MpaBa Ta BU3HAYUTH TPUHIUIH, HA SIKUX BOHH MAlOTh IPYHTYBATH CBOIO JiSUTBHICTb.
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BUIH MII3AKOHHUX HOPMATUBHO-IIPABOBAX AKTIB OPT'AHIB
BUKOHABYOI BJIAJIM IHO3EMHUX JIEPKAB

I'etbMan €.A., K.10.H., C.H.C., HAUaJIbHUK

Biooin koopounayii npasosux docnioxcens anapamy npe3udii
Hayionanvroi akademii npagosux Hayk Ykpainu

VY crarTi aHam3yIOThCS HOPMH YHHHOTO 3aKOHOJABCTBA 1HO3EMHHX Jep)KaB INOJO BCTAHOBJICHHS BHUIB
IiI3aKOHHUX HOPMAaTHBHO-NIPaBOBUX AaKTIB OPraHiB BHKOHABYOi BIagu. Po3MIAmacThCs NMHUTAaHHSA INOJIO
BUSBJICHHS MO3UTHUBHOTO JIOCBIZy Ta MOXIIHBOCTI 1 JOIUIBHOCTI 3alpOBajpKeHHS ioro B YkpaiHi. Takox
MiATOTOBJICHI IPYHTOBHI IPOMO3HUIIi Ta BUCHOBKH, IOJ0 BHUJIB IiJ3aKOHHUX HOPMAaTHBHO-IIPAaBOBHX aKTiB
OpraHiB BUKOHABUOI BJIaJ{V IHO3EMHUX JIEPIKaB.

Kniouoei cnosa: nio3akoHHUil HOPMAMUBHO-NPABOBULL AKM OP2AHY BUKOHABYOL 81A0U, THO3EMHUL DOCBI0, GUOU.

I'eteman E.A. / BUAbI IIOJ3AKOHHBIX HOPMATHBHO-IIPABOBBIX AKTOB OPI'AHOB
WCIIOJIHUTEJIbHON BJIACTU MHOCTPAHHBIX T'OCYAPCTB / Otmen KOOpAWHAIIMU IMPAaBOBBIX
HCCIIEIOBAHUH anmnapara npe3uauyMa HanyonaneHOM akajieMuy IPpaBOBBIX HAYK Y KpauHbI, Y KpauHa
B cratee aHanM3WpYIOTCS HOPMBI JEHCTBYIOIIETO 3aKOHOAATENbCTBA HHOCTPAHHBIX TOCYAApCTB IIO
YCTAaHOBJIGHUIO BMJOB IOJ3aKOHHBIX HOPMATUBHO-NIPABOBBIX AaKTOB OPraHOB MCIOJIHUTEIbHOM BIacTH.
PaccmarpuBaeTcsi BOIPOC IO BBISBICHUIO ITOJOKUTENIBHOTO OMBITa M BO3MOXXHOCTH U ILIEJIECOOOPa3HOCTH
BHEJIpeHUs ero B YKpanHe. Takke HOATOTOBICHBI 0OCTOSTENbHBIE PEIUIOKEHHS W BBIBOABI, OTHOCHTEIIHHO
BUJOB IOJ3aKOHHBIX HOPMATUBHO-NIPABOBBIX AKTOB OPraHOB MCIIOJHUTEIBHON BJIACTH HHOCTPAHHBIX
rOCyJapcCTB.
Kniouesvie cnosa: noozaxonnvlii HOpMAMUBHO-NPABOBOU AKM Op2ana UCHOIHUMENbHOU 61ACMU, UHOCMPAHHbLI
onwvim, 6uUobl.

Getman E.A. TYPES SUBORDINATE REGULATORY EXECUTIVE AUTHORITIES OF FOREIGN
COUNTRIES / Coordination Division legal research unit of the National Academy of Law Sciences, Ukraine
This paper analyzes the current legislation of foreign states to establish a kind of subordinate legal acts of the
executive power. The purpose of this paper is to conduct research sub- types of legal acts of the executive
authorities of foreign countries.

To achieve this goal it is necessary to perform the following tasks: to identify the positive experience of the
legal regulation of sub- legal acts , to determine the possibility of its implementation in Ukraine , view the
relevant regulatory acts of foreign countries, such as Kazakhstan, Tajikistan, Uzbekistan, Belarus France,
Germany, Italy, Japan and the USA.

This paper analyzes the aforementioned law states regarding the types of sub- legal acts of the executive
authorities of foreign countries. The question as to identify good practices and opportunities of introducing
and establishing sub-types of legal acts of the executive power in Ukraine.

Also considered opinion that national scientists believe unequivocally instructions, regulations , procedures
and so on. Approved by the respective normative legal act as legal documents.

The draft Law of Ukraine «On Legal Acts» properly defined norm on the place of these documents are
already sub-legal acts. Yes, we offer outlined the rules, procedures, regulations, statutes, regulations,
instructions are normative legal acts containing norms of law, approved by the appropriate administrative
subordinate regulatory acts and are their parts and they have the same legal force.

Key words: subordinate normative legal act of the executive authorities, international experience, types.

B Vkpaini Ha cy4yacHOMYy eTami TpHBa€ aKTHBHE OOTOBOPEHHS Ta OOIPYHTYBAaHHsS aKTyaJbHOCTI
NPUIHATTS €MHOTO HOPMATHUBHO-TIPABOBOTO aKTa, SKUM MArOTh OyTH BperylibOBaHI MHUTaHHS
HOPMOTBOPUYOI JIiSUTHHOCTI YITIOBHOBRKEHHUX OPraHiB B YKpaiHi, HOPMaTHBHO-TIPABOBHX aKTiB B3araji Ta
Mi/I3aKOHHUX HOPMAaTHBHO-TIPABOBHUX AaKTiB OpraHiB BHUKOHABUOi BIaJd 30KpeMa — 3aKoHY YKpaiHu
«[Ipo HOpMaTHUBHO-TIPaBOBi akTH». B iHO3eMHHUX JieprkaBax sIK OJNIMIKHBOTO, TaK 1 JAIBHBOTO 3apyOidoKs
MUTaHHS HOPMOTBOPYOCTI BPETYJIHOBAHO HA 3aKOHOAABYOMY PiBHI BXKE JOCHThH TPUBAIIUN Yac.
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MeTo10 cTaTTi € TIPOBEICHHS HAYKOBOTO JOCHIDKEHHS BUIIB ITi3aKOHHUX HOPMATHUBHO-TIPABOBHUX
aKTiB OpraHiB BUKOHABYOI BIIaJIM 1HO3EMHHX JepikaB. [yl NOCATHEHHS IMOCTaBJICHOI METH BapTo
BUKOHATH TaKi 3aBJaHHs: BUSBUTH MO3UTUBHUI JOCBIJ 3aKOHOJABYOl pEriiaMeHTAIlil MiJI3aKOHHUX
HOPMATUBHO-TIPABOBUX AaKTIiB; BU3HAYWUTU IHUTAHHS MIOJ0 MOXIIMBOCTI HOro 3ampoBajPKCHHS B
VYkpaini; 03HaHOMHUTHCS 13 BiATOBIITHIMH HOPMATUBHO-IIPABOBUMH aKTaMH 1HO3EMHHX JEPKaB, TAKUX
ak: PecyOniku Kazaxcran, Tamxukucran, Y30ekucran, binopycs, ®@panmis, Himeuunna, Iramis,
SImownis Ta CLIA.

Tak, 3akoHom PecrmybOmikm Kazaxcram «llpo HOpMmaTWBHI TNpaBOBOi aKTW» [0 IiA3aKOHHUX
HOPMAaTHBHO-TIPABOBUX aKTiB OpPraHiB BHKOHABYOi BJaJ{ BiJHECEHI: HOPMATHUBHI MTOCTAHOBU Y PsSay
PecnyOnikn Kazaxcran, HopMaTuBHI moctaHoBH LleHTpanbHoi BuOopuoi kowmicii Pecmy6miku
Kazaxcran Ta PaxyHKOBOrO KOMITETY 3 KOHTPOJIO 32 BUKOHAHHSM PpeCIyOJiKaHCHKOTO OIODKETY,
HOpMAaTHBHI MpaBoBi Haka3u MiHIicTpiB PecnyOmikm Kazaxcran Ta iHIIMX KEpiBHHUKIB IEHTPaIbHIX
Jiep’KaBHUX OpraHiB, HOPMAaTUBHI MPaBOBI IOCTAHOBH LIEHTPAIBHUX JepKaBHUX opradis [1, 4.2 cT.3].
Bu3HaueHHST HOPMAaTUBHOCTI KOHKPETHHX BHIIB MiA3aKOHHHX HOPMAaTUBHO-TIPABOBUX AakKTiB €
MMO3UTUBHUM JOCB1IOM, KOHKPETH3AITIEIO BUIIB aKTiB, SKi BIIHOCATHCS JO MiA3aKOHHAX HOPMATHBHO-
MPaBOBHUX akTiB. 3akoHOM Pecmybmikm VY30ekuctan «lIpo HOpMaTHBHO-TIPaBOBI AakKTH» YiTKO
BU3HAYEHO, SIKI HOPMATHUBHO-TIPABOBI aKTH € 3aKOHOJABUMUMHM, a SIKI IiJ3aKOHHUMH HOPMAaTHBHO-
NpPaBOBUMHU aKTaMH. /[0 MiI3aKOHHMX HOPMATHBHO-TIPABOBHX AaKTiB OpPraHiB BHKOHABYOI BIIaJIH
BimHeceHi moctaHoBu KabGinery MinicTpiB Pecmybnmikum VY30ekwcraH, Haka3w Ta TIOCTAaHOBH
MiHICTEPCTB, AeP’KAaBHUX KOMITETIB Ta yCTAHOB, PIllIEHHS OpraHiB JepXKaBHOI BIaAM HA Micusx [2, 4.3
c1.6]. Ha Hamy ayMKy, KOHKpETH3allisi Ta pO3MEXKYBaHHSI HOPMAaTHBHO-TIPABOBMX akTIB Ha
3aKOHO/ABYI Ta MiI3aKOHHI € MO3UTUBHUM JIOCBIZIOM, SIKHH CIIpHUs€ TIEPBUHHOMY BHU3HAYEHHIO MICIIS
KOHKPETHOTO aKTa B CHCTEMi HOPMAaTHBHO-TIPABOBUX aKTiB B3arajii. 3akoHoMm PecryGuiku Binopyce
«[Ipo HOpMaTHBHI TpaBOBi akTH PecrnyOmiku Binopych» He 3aCTOCOBYETHCS TMOHSTTS MiI3aKOHHUH
HOPMAaTHBHO-TIPABOBHI aKT, aje BcTaHOBIeHO, Mo Pama MinictpiB PecnyOmiku binopycs,
MIHICTEpCTBA Ta IHII OpraHW BHWKOHABYOi BJAaaW Ha IMiACTaBi i Ha BUKOHaHHA KoHcTHTYMIl
Pecniybniku binopycs, akrtiB IIpesunenra PecnyOniku binmopyck, 3akoniB PecmyOmiku binopychk y
MeKax CBOiX IOBHOBaXXEHb BHIAIOTh: Pama MinictpiB PecnyOnikn bBinopycs — mocraHoBH;
MIHICTEpCTBA Ta IHII OpraHW BHUKOHABUOI BJaaWd — IOCTAaHOBU Ta Hakasw [3, cT.cT.17, 18]. Aue,
BPaxOBYIOUH, IO TMOHATTS IiJ3aKOHHOTO HOPMAaTHBHO-TIPAaBOBOTO aKTa € BU3HAHOIO B IOPUAWYHIN
TEOpIi Ta MPaKTHUIl TPABOBOI0 KATETOPIEI0, BOHO MAa€ 3HAXOAUTH CBOE BiJOOPaKCHHS y BIAMOBIIHHMX
3aKOHOJIaBUMX aKTax PO HOPMATHBHO-TIPABOBI aKTH, SIK Take, IO 3aiiMae 0COOIMBE Miclie B CUCTEMI
3aKOHOJABCTBA KOXHOI KpaiHu. 3akoHoMm PecmyOnikum TamxuxucraH nepeadaueHo, IO OpraHamu
BUKOHABYOI BIIaJIM BUAAIOTHCS TaKi BUAW MiJ3aKOHHUX HOPMATHUBHO-TIPABOBUX aKTiB: TIOCTAHOBU Ta
posnopsikeHHss  Ypsny PecnyOmikm Tamxukucran, MiHicTepcTBa Ta IHIN JAEp)KaBHI OpraHu
MpUIIMalOTh HOPMATHBHI TMPAaBOBI aKTH y BUTIIAI PO3MOPSAIKEHb, IHIINI JEpiKaBHI KOMITETH Ta
HarionanpHuit 0aHk — y BUIIAAl moctaHoB [4, cr.cT.21, 22]. Bsaram cmijg 3a3Ha4uTH, IO B
NEPEeriTHYTHX 3aKOHOJIABUMX aKTaX KpaiH MOCTPaASHCHKOTO MPOCTOPY MPOCTEKYIOTHCS NIEBHI CITUTBHI
PHCH 1010 BU3HAYECHHSI BUJIIB Ta OPraHiB BUKOHABYOI BJIaJM YIOBHOBOKEHNX Ha IX IIPUHAHSTTSL.

Y Opanuii BHKOHaBYa Biaja MpeNCTaBleHa MPE3UJCHTOM Ta TpeM’ep-MiHicTpoM. HopmaruBHO-
NpaBoOBi aKTH, SIKI BOHM BHJAIOTh MpU peatizalii HOPMOTBOPYHMX IMOBHOBKEHb — L€ JCKPETH.
[IpesuneHT BHIAa€ NEKpPEeTH B MEXaxX CBOiX ITOBHOBaXKEHb, SKi B INEBHHMX BHUIIAJKaX IMOTPEOYIOTH
KOHTpacurHailii mpem’ep-MiHicTpoM. IlpeM’ep-MiHICTpOM BHWAAIOTBCA JIEKPETH JIBOX BUJIB:
1) mimterai qeKpeTH, siki BUIAIOTHCS 3 METOK 3a0€3eUeHHs Ta BUKOHAHHS 3aKOHIB, Ta MalOTh OyTH
MIOX1IHUMH BiJ] BiIMOBITHUX 3aKOHOJABYMX aKTiB BUILOI IOPUIUYHOI CHIIM; 2) aBTOHOMHI AEKPETH, SIKi
BUJAIOTHCS TPU peaitizalii 0COOMCTHX MOBHOB)XEHb Ta PETYJIOIOTH CYCIHiJIbHI BiTHOCHHHM, SIKI HE
BpETYJIbOBaHI 3aKOHOJABUOI0 0a3010. Y BCTaHOBJIIEHHI 3aKOHOAABCTBOM dac ypsgoMm Ppaniii
BUJIAIOTHCSl TAKOXK OPJOHAHCH, SIKI € Pe3ylIbTaTOM peajizalii ypsjaoM JIeNeroBaHHX 3aKOHOJIaBUUM
OpraHoM MOBHOBaXeHb ypsiioBi [5, 206-207]. Omxe, y ®panuii BumuMii opraH BUKOHABYOI BIAJAN —
Pana MiHicTpiB i3 ipeM’e€p-MIHICTPOM Ha YOJIi — BUJAIOTh JIEKPETH, SIKi aHAJIOTIYHO 13 YKpaTHCHKUMU
nocranoBamu Kabinety MiHicTpiB YKpaiHu perysIrorOTh 1 BiTHOCHHH, SIKi BXKe B3araji BPeryJIbOBaHO
3aKOHOJAaBUYMMH aKTaMH Ta MOTPeOYIOTH 3aKpiIUIEHHs MEXaHi3MiB iX peajizauii Ta BAKOHAHHS (BUAaH1
Ha BUKOHAHHS Ta HA MiJICTaBi BIAIMOBIHOTO 3aKOHY), 1 BIJIHOCHHH, SIKi BIEpIIE BHHHUKIA B KpaiHi
(MOTpeOyIOTh ONEpaTHBHOTO BPETYJIIOBAHHS, HE BPEryJIbOBaHI 3aKoHOAaBYMMH akTamu). OTKe,
nocranoBa Kabinery MiHicTpiB YkpaiHu € HOPMAaTHBHO-ITPABOBUM aKTOM IIEPBHHHOTO PETYIIOBAHHS.
3araqpHOBIZIOMO, aje HE 3aKpilUIEHO HA 3aKOHOJABUYOMY piBHi, o noctanoBu Kabinety MiHicTpi
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Ykpaian BUKOHYIOTh (PYHKIIIT SK BTOPHHHOTO (Ha TiJICTaBaxX Ta Ha BUKOHAHHS 3aKOHOJABYMX aKTiB),
TaK 1 MIEPBUHHOTO PETYIIIOBAHHS CYCIITFHUX BiTHOCHH. Taka MpakTHKa CKJIajacs B HaIIiM KpaiHi 1 zie
BXKE€ TPHUBAJIHUI Yac Ta 3 Oy (paHIly3bKOro 3aKOHOJIABCTBA BOAYA€EThCs, 110 Y DpaHilii 3a3HaueHUN
JIOCBiJlT BPETyJhOBAaHO HOPMATUBHO Ta BU3HAHO MAOIIBHICTE W BIPHICTh SK TEPBUHHOTO, TaK 1
BTOPHHHOTO PETYJIFOBAHHS CYCIIJIBHUX BiTHOCHH OpraHaMy BUKOHABYOT BIIAJIH.

B Iramii, y mporieci pearnizamii HOpMOTBOPYHX TIOBHOBAKEHB Y DS/ BUJA€E IEKPETH-3aKOHU Ha ITiICTaBl
JOPYYCHHsI TIApJaMEHTy Ta 3 BJIACHOI 1HINIaTUBU. BiAMOBIIHI JEKPETH-3aKOHM MOXYTh BHJaBATHUCS
VYpsinom nuiie y BUKITIOYHUX, HEOOXITHUX Ta HEBIAKIATHUX BHIAJKaX. 3a aHajoriero i3 OpaHiii€ro,
Ypsnom Iramii peamizyroTsesi nmeneropani [lapmameHTOM 3aKOHOJaBYI MMOBHOBAXEHHSI Y TIEBHOMY,
BCTAaHOBJIICHOMY 3aKOHOM 4YacoBi Ta mopsaky. Omxke, B Itamii ypsnoBi Maibke He HaTaeThCs
MOJKJIMBOCTI TIEPBUHHOTO PETYJIIOBAHHS CYCHUIBHHX BiIHOCHH, 32 IMOOAWHOKMMHU BHHATKamH. Jlo
CHUCTEMH TiI3aKOHHUX HOPMAaTHBHO-TIPABOBHUX aKTiB ITamii BXOMSTH TaKOX IEIETOBaHI PETIIAMCHTH,
periaMeHTy ypsanay, OKpeMuX MiHICTEPCTB, MIKMIHICTEPCHKi, IIGHTPAIbHUX Ta nepedipiiiHuX opraHiB
nyOsiyHO1 aAMiHicTpanii, aBBTOHOMHHUX yCTaHOB, Y TOMY YHCIi PETIOHAJIBHUX Ta MICIEBHUX. Y CHUCTEMi
Mi3aKOHHUX HOPMATUBHO-TIPABOBUX aKTiB [Tallii periiaMeHTH ypsly MaroTh BHINY IOPHIUYHY CHITY
CTOCOBHO IHIINX HOPMATUBHUX JOKYMEHTIB [6].

VY Himeuunni ®enepanbuuii Ypsin o0’€qHye Ta HampaBise CUCTEMY OpPraHiB BUKOHABUOi CIyKOU
kpainu. Peani3yroun HOpMOTBOpUYI MOBHOBa)KEHHs, Y psia HiMeuunHy BU1a€ IOCTAaHOBY HA BUKOHAHHS
3aKOHIB (3 METOK KOHKPETH3aIlii 3aKOHOIaBYMX aKTiB, TOOTO MArOTh IMiJ3aKOHHUHA XapakTep), 3 Py
MUTaHb, BCTAHOBJICHUX 3aKOHOAABCTBOM HiMmeuunHW, ypsii BUAA€ yKas3W, sIKi MAarOTh CHIIy 3aKOHIB
(ToOTO0 BUKOHYIOTH (YHKIiIO TEPBUHHOTO PETYJIIOBaHHS BiHOCHH), Ta IiHII aJMiHICTpaTUBHI
MIPUITHACH, SKi BUPAXKAIOTHCSA B TaKUX (OpMax: SIKIIO PIIICHHS MPUHAMAETHCS YPSIOM KOJeTialbHO — Y
(dopMi IUPEKTUB; SKIIO KOHKPETH3YEThCS MEBHHUN MOPSAOK — y (popMi iHCTpyKniid Tomo. MiHicTpu
HiMe4yunHu, K mpencTaBHUKU BUKOHABYOI BJajd, BiJIOBIATBHO Ta CAMOCTIHHO «BEIyTh CIIPaBH
CBOET raity3i» Ta yIIOBHOBa)KCHI BHIaBaTH MOCTAHOBH, SIKi MAIOTh CHITy 3aKoHy [7, 210-214; 6].

VY Snownii mig3akoHHI HOPMAaTHUBHO-TIPABOBI aKTH CKJIAJAIOTh OINBINY YaCTHHY JDKEpel IpaBa, Ta
KUTBKICTh IX NMPaKTUYHO HE OOJIKOBYEThCs. Tak, opraHaMd BHKOHAaBYOI BJaJlM, HA BHKOHAHHS Ta
BianoBigHO 10 KoHctuTyiii 1 3akoHiB SnoHii, NpUAMAarOThCs Taki BUIU MiJ3aKOHHUX HOPMATHBHO-
mpaBoBux akTiB: KaOiHer MiHICTpiB — ypAmoBi yKa3u; MiHICTEpPCTBa Ta iHIII JEp>KaBHI YCTAaHOBU —
HaKa3W; OpraHy, CTBOPEHI Ta Jit04i pH Ypsii, — mpaBmia [6].

BpaxoBytoun BullleHaBe/leHe, MOXHA JIHTH BUCHOBKY, IO B3arajii BUIY IiJJ3aKOHHUX HOPMAaTHBHO-
MPABOBHUX AaKTIB OpraHiB BHUKOHABUOi Biaau (ypsaiB, MIHICTEPCTB, MICIIEBHX OpPraHiB BHUKOHAaBUYOI
Bnaju Tomo) Dpanmii, Himeuuwmnwn, Irtamii, Snonii wMaibke croiBmagawTh 13 YKpaiHCBKUMH
MiA3aKOHHUMH HOPMAaTHBHO-TIPaBOBHMH aKTaMW. BaXIMBO TakoX, IO B 3a3HAYCHHMX KpaiHax Ha
3aKOHO/IaBUOMY PiBHI BU3HAHO (PYHKIIIT IMiA3aKOHHUX HOPMATHBHO-TIPABOBHUX aKTIB SK IiA3aKOHHOTO
(BTOPHHHOTO0), TaK i MEPBHHHOTO IPABOBOTO PETyJIIOBAHHS CYCHUIBHUX BiJIHOCHH, IO, HA HAIIy
IYMKY, € TO3UTUBHHUM JOCBIIOM, SIKHH MOKe OyTH 3ampoBaKeHUH YKPaTHCHKUM 3aKOHOJIABCTBOM.

Jlemo BiJpi3HAIOTHCS 3a BHJAMH, aje MOMAIOHI 3a 3MICTOM, HOPMATHBHO-TIPAaBOBI aKTH OpraHiB
BrukoHaB4oi Biagu Criomydenux llltariB Amepukn. Tak, agMiHiCTpaTUBHI HOpPMAaTHBHI aKTH — aKTH
OpraHiB BUKOHABUOI BJIaJH, 3a CBOIMM KilbKicHUMH mokasHukamu B CIIA 3HaYHO NEpPEeBHINYIOTH
aKTH 3aKOHOJIaBYOi BJIAJM - 3aKOHH 1 aKTH CyJIOBOI B — CYJOBI IOCTaHOBU. B3arani HOpMaTUBHO-
npaBoBi akti B CLIA 3a 3micToM Kiacu(ikyrOThCsI Ha YMOBHI Ta J0JATKOBI (ITiA3aKOHHI) akTu. 3a
BUAAMH HOPMAaTHBHO-TIPaBOBI akTH (enepajbHUX NeNapTaMEeHTIB Ta YCTAHOB PO3AUISIOTHCS Ha
HaKasW, THCTPYKIii, MpaBWia MPOBA/PKEHb Ta IMPOIENyp TOWIO, SKi PO3BHBAIOThH, JIOMOBHIOIOTH Ta
IHTEpIPETYIOTh MOJIOKEHHS BiAOBIIHUX 3aKOHIB [6].

3akoHoM Pecnybmiku Tamkukuctan «[Ipo HOpMaTHBHI PaBOBi aKTH» BCTAHOBIIEHO, 1110 PETJIaMeHT —
1€ HOPMAaTUBHHI MTPABOBHUH aKT, SIKHH PETYIIOE MOPSIOK JTiSUTbHOCTI OY/Ib-SKOTO JIEPKABHOTO OpPraHy
a00 HOro CTPyKTYPHOTO IMiAPO3/iTy; MOJOXKEHHS — 1I¢ HOPMATHBHUHN MPABOBUI aKT, SKHH JeTalli3ye
MPaBOBHH CTaTyC, CTPYKTYpY, MOPSAOK MisJIbHOCTI AEp)KaBHUX OpraHiB abo iX CTPYKTYpPHHX
MiAPO3/ITIB, BU3HAYAE TX B3a€EMOBITHOCUHHM 3 IHIIMMH IOPUIUYHUMH Ta QI3UIHUMH 0CO0aMHU; CTATyT
— Ilc HOpPMATHBHUI MPaBOBUH aKT, SKHU JETaNI3y€E MPABOBUI CTATYC, CTPYKTYPY, HOPSIOK AisITBHOCTI
opraizalii Ta iX CTPYKTypHHMX HiZpO3IiIiB Ta BU3HA4Ya€ MOPSIOK iX B3aeMOAil 3 JepKaBHUMH
OpraHaMH Ta iHIIUMH IOPUIUYHUMH Ta (i3MYHUMH 0cO0aMu; MpaBuiia — 1€ «HOPMaTHUBHUI NPaBOBUI
aKT, SKHI KOHKPETH3YE HOPMH 3araIbHOI0 XapakTepy Ta JETadbHO PErJaMeHTYE MOPSIOK OopraHizaiii
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Ta 3OiACHEHHS OyAb-SIKOTO BHIY IISIILHOCTI 3 TMOTOYHUX IMHUTAHBY, IHCTPYKINSA — 16 «HOPMaTHUBHUN
MPaBOBUH aKT, SKAW ACTaJbHO BH3HAYAE 3MICT Ta THWTAHHS PETYJIOBAaHHSA B TEBHIA oOmacTi
CYCIIJIBHUX BiMHOCHH». J[omaTkOBO 3a3HA4e€HO, IO B TMIEBHUX BHIAJKaX, NepeadadyeHUx
3aKOHOJIaBCTBOM, MOXYTh MPUAMATUCS 1HINI BUIAM HOPMATHUBHO-TIPABOBUX aKTiB, 3 METOH
3a0e3meYcHHs BUKOHAHHS 3aKOHIB. BHIie3a3zHaueHi BUIH HOPMATHBHO-TIPABOBUX aKTiB MPHUHMAIOTHCS
a00 3aTBEPPKYIOTHCS BIAMOBIIHUMHU MMOCTaHOBaMU [lapiaMeHTy, MOCTaHOBAMH Ta PO3MOPSKECHHIMU
VYpsiny, ykazamMu Ta PO3MOPS/DKCHHAMHU llpe3ujeHTa, pO3MOPSPKEHHSAMH MIiHICTEPCTB, 1HIIMX
Jep>kKaBHUX OpraHiB ToImo [4, cT.cT.26, 27].

3akonom PecnyOmikum Y36ekuctan «lIpo HOpMaTHBHO-TIpaBOBI aKTW» BCTAHOBJICHO, IO
«HOPMATHBHO-TIPABOBUMH aKTaMH MOXKYTh 3aTBEpAXKYBAaTHCS IOJIOKEHHS, MpaBWja, 1HCTPYKMIl Ta
IHIII JOKYMEHTH, SIKi € CKJIaJ0BOI0 YacTHHOI HUX akTiB» [2, cT.15]. Takum unmHOM, TpaBuia,
THCTPYKIIii, TIOJIOXKEHHSI € JOKYyMEHTOM, CKJIaJIOBOIO YACTHHOIO HOPMATHBHO-TIPABOBOTO aKTa, alie caMi
1o co0i HOpMaTHBHO-TIPABOBHM aKTOM He BH3HaueHi. 3akoHoM PecnyOniku Bipmenis «IIpo mpaBosi
aKTH» BCTAaHOBJIGHO, IO «IpaBWia, CTaTyTH, MOPSAKH, IHCTPYKLii, pO3’ACHEHHS, YMOBH,
MPEUCKYypaHTH, CITUCKH, TIePEIiKH, CKIIaau, Tadmwmi, rpadiku, KapTu, rpadivdai 300pakeHHs Ta 1HIII»
0QOPMITIOIOTBECSL Y BUTIISII JTOJATKIB JIO MPAaBOBOTO aKTy, SIKUM BOHHU 3aTBEP/UKYIOTHCS, Y SKOMY
000B’SI3KOBO MalOTh OYTH MMOCHJIAHHS HA BiIOBIIHI goAaTkH [8, 4.5 ¢1.37].

VYkpaiaceki HaykoBmi (JLM. TopbymoBa [9, 80-81], O.B. 3aituyk [10, c. 141, 290, 311],
10.C. lllemmmydenko [11] Ta iHII1) OJHO3HAYHO BBAXKAIOTH IHCTPYKIIIFO, TIOJOXKEHHS, MOPSIOK Ta iH., AKi
3aTBEP/DKYIOTBCSI BIAMOBIAHUM TiJ3aKOHHUM HOPMATHBHO-TIDABOBHM aKTOM, TaKOX HOPMAaTHBHO-
MpaBOBUM JOKyMeHTOM. Ha Hamry myMmKy, y mpoekti 3akoHy YkpaiHi «[Ipo HOpMaTHBHO-TIPaBOBi aKTH»
[12] HekOpeKTHO BM3HAYEHO HOPMY MO0 MICIS 3a3HAYCHUX JOKYMEHTIB Y CHCTEMi ITiJ3aKOHHHX
HOPMaTHBHO-TIPaBOBUX aKTiB. Tak, MU MPOMOHYEMO 3aKOHOJABUO BU3HAYWTH, IO MpaBHia, MOPSIOK,
perilaMeHT, CTaTyT, TOJIOKEHHS, IHCTPYKIS € HOPMATHBHO-TIPABOBHMH aKTaMH, SIKi MICTATh HOPMH
1paBa, 3aTBEPKYIOTHCS BiIIOBITHUMH PO3NOPSTIMMH i J3aKOHHIMHI HOPMAaTHBHO-TIPABOBUMH aKTaMH
Ta € 1X CKJIaJI0BUMH YaCTHHAMH 1 MAIOTh QHAJIOTIYHY M IOPUINYHY CHITY.
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VJIK 35.072.2: 37 (477)

META JEPKABHOI'O KOHTPOJIIO 3A AISAJIBHICTIO
OCBITHIX 3AKJIA/IIB B YKPATHU

Kymmip C.M., k.10.H., TOIEHT

3anopizbkuil HAYiOHATLHUL YHIgEpCUmMem

VY cTarTi BCTAaHOBICHO METY KOHTPOJIIO 32 IMiSUIBHICTIO OCBITHIX 3aKJIajliB B YKpaiHH SK OfHi€l 3 (yHKIii
JIEep>)KaBHOTO VYIPABIiHHA, [I0 € 3aBEepIIabHAM 3 YHCJIA €TaliB KOXHOTO YIPABIIHCHKOTO LUKIY Yy
BiAMOBiAHIH cepi.
Kniouoei cnosa: Oepowcagnuil KOHMpOLb, YAPAGLIHHA O0CEIMON, QYHKYIT 0epocasHo20 YNPAaeNiHHA, Mema
0epIACABHO20 KOHMPOIIIO.

Kymuaup CH. HEJIb TOCYIJAPCTBEHHOI'O  KOHTPOJIAA 3A  JAEATEJIBHOCTBIO
OBPA3OBATEJIbHBIX YUYEPEXJIEHUN YKPAUHBI / 3amopoCKuil HAMOHANBHBIA YHHBEPCHTET,
VYkpauna
B crarse ycraHoBIEHa LeNb KOHTPOJA 3a JEATEIBHOCTHIO 00pa30BaTENbHBIX YUPEXKICHUH B YKpamHe Kak
OJHOH 13 (HYHKLHUH TOCYyJapCTBEHHOTO YIIPABIEHHUS, YTO SBIIETCS 3aBEPILIAIOIINM U3 YHCIIA 3TAlloB KaXXIO0TO
YTIPaBIEHYECKOTO IUKJIAa B COOTBETCTBYIOIIEH cdepe.
Kniouesvle cnosa: eocyoapcmeennulil KOHMPONb, ynpaeienue o0pazosanuem, @GYHKYuu 20cyoapcmeennozo
YRPAGNeHus, yeib 20Cy0apCmeeHH020 KOHMPOSL.

Kushnir S.N. THE OBJECTIVE OF EDUCATION ESTABLISHMENTS’ STATE CONTROL IN
UKRAINE / Zaporizhzhya national university, Ukraine

Politicians and scientists from different fields of expertise give higher priority to education as a significant
component of national security, a guarantee of future society and country, basis of state building. In
accordance to it, education faces/| complex and responsible challenges within the context of independent
Ukrainian state restructuring. In this regard the process of reforming due to guideline changes of state
building, when independence of Ukraine was proclaimed, refers not only to the principles of functioning of
educational establishments but also to the concepts of education management including state control which is
depicted at all functions of management without exceptions, including state control of educational
establishments functioning in Ukraine.

The purpose of control as a function of governance is a topical issue, because the role of respective activity
within the frameworks of administrative cycles, including education is being reconsidered in recent years,
which determines changes in content, form and methods of state control.

The purpose of this article is to define the meaning of state control within education management. To gain the
purpose stated above it is of necessity to define the objective of education governance and to determine its
importance. Thus we identify the objective of state control of education establishments functioning in
Ukraine as a governance function. This statement stands as the purpose of this article and points out the
topicality of the chosen topic.

Foremost, it should be noted that, as a rule, the controlling function among other governance functions is
underestimated and it is caused by its role within the frames of governing bodies. However, it does not mean
that the meaning of this function is underestimated too. On the other hand, the underestimation and
understatement of control importance can lead up to uncontrolled situation and even chaos.

In spite of the fact that control lies at the end of management cycle within the corresponding system, control
has an important meaning for gaining the main objective of management that is the system development in
the direction defined. We consider that this objective is stated for governance subjects including education
sphere in Ukraine. This fact is considered to be one of the results of transformation and state machinery with
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the proclamation of the Ukrainian Independence. For its turn, all the functions of governance are closely
connected.

The control is an important means of feedback. Due to controlling, the authorities receive the information
about the actual state of affairs and decision execution. Control is implemented to increase the discipline of
execution, the work assessment, the prevention of undesirable effects and rapid process regulation. Thus,
there is no ground to consider control as a kind of summing-up. Therefore, control is a feedback that signals
about the process of decision execution.

To conclude, the objectives of governance and control are like a whole and a part. Simultaneously, some
scientists have defined the legitimacy and discipline ensuring as one of the objectives of control. This
assumption sometimes leads to the tendency to connect control with obligatory violation revealing and
punishing the guilty.

Without denying the outstanding meaning of state control to gain the legality, we cannot but take special
notice of its role transformation under modern conditions.

Summing up the facts mentioned above, we consider it reasonable to define the up-to-date objective of state
control as the development deviations determination of corresponding system according to the stated
parameters. This leads to the exception of violation detection at the objects under control from the list of
obligatory results. The situation under consideration can be found in real life and in such case the subjects of
state control will find it necessary to implement the means in order to suspend violations, to get the system
fully legal, to avoid violations in the future and to punish the guilty. Simultaneously, any of the results
mentioned above will not be considered as reaching the objective of the control of the education
establishments in Ukraine, as rehabilitating and directing functions of the control are of great importance
while characterizing the role of the control for the development of any system that is an object of governance.
Key words: state control, governance functions, education management, objective of state control.

[omiTky Ta BYEHI pi3HUX raixy3ell 3HaHb HAJAOTh OCBITI 3HAYSHHS BarOMOI CKJIAI0BOI HAIlIOHATEHOT
Oe3meKu, 3armopyKu MaOyTHBOTO CYCHIIBCTBA M KpaiHHM, OCHOBH JIEP)KaBOTBOpPEeHHS ToIlo [1, 362].
BiamoBigHo, — ckiamHi i BiAMOBiAIbHI 3aBIAaHHS MOCTAIOTH MEPE] OCBITOI B YMOBaxX Po30yIOBH
He3aJIeKHOI yKpaiHebKoi nepxasu [2, 317]. [Ipu upomy mporec pedhopMyBaHHs y 3B’ S3KY 31 3MIHOIO
OPIEHTHPIB JICPKABOTBOPEHHSI 3 IPOTOJIOIICHHSAM HE3aJIOKHOCTI YKpailHH TOPKAEThCS HE TLIBKH
MPUHLUIIB (QYHKIIOHYBaHHS HaBYANFHUX 3aKjaliB, aje 1 3acaj YIpaBIiHHA OCBITOIO, IO
000B’SI3KOBO BiJJOOpaKa€ThCsl B yCiX 0e3 BHHATKY (DYHKIISX YHPaBIiHHS, BKIIOYAIOUH JEPKaBHUHI
KOHTPOJIb 32 JisUTbHICTIO OCBITHIX 3aKJIadiB B YKpaiHH.

AKTyaJlbHUM TIUTaHHSAM 31HCHEHHS YIIPABIISHHS OCBITOIO B CYYacHId YKpaiHM € MeTa KOHTPOJIO SIK
GYyHKIT JepKaBHOTO YIpPaBIiHHSA, OCKUIBKM CaMe poIlb BIAMOBIAHOI MiSUTBHOCTI B paMKax
YIPaBIiHCHKUX LUKIIB, Y TOMY YHCIi B Taily3i OCBITH, OCTAHHIMH POKaMH IEPEOCMHUCTIOETHCS, 0
0arato B 4OMY 3yMOBIIOE 3MiHH 3MICTy, OPM 1 METOIIB NEpPKaBHOTO KOHTpOI0. SIK 3ayBaxkye
B.C. KiBanos, «cy4acHa modyznoBa YKpaiHCBKOI Aep>KaBH OpPi€HTOBaHA Ha HOBI MPUHLMUIN TiSUIBHOCTI
OpraHiB BMKOHABYOi BJIaJ{, a, BIJMOBIJHO, 1 Ha HOBI MiAXOAHW JO 3aBJaHb, (QPYHKIIH JEpPrKaBHUX
OpraHiB, iX CTPYKTYpH. ¥ 3B’43KY 3 I[MM, BUHUKIJIO TUTAHHS MPO TPU3HAUYCHHS KOHTPOIIO K QYHKIIiT
YIpaBIIiHHS, 3MiHY KOMIETSHIIIT Iep>KaBHUX OpraHiB KOHTpoir0. HOBI yMOBH pO3BHUTKY AepiKaBH Ta ii
BIUIMB Ha CYCIIJIBCTBO MOTPEOYIOTh aJCKBATHHUX MIiAXOJIB JI0 CUCTEMH JCPKABHOT'O KOHTPOJIIO Ta il
3aKOHOJ/IaBYOro 3abe3rnedeHHs. HeoOXimHICTh iCHyBaHHS TakKOl CHCTEMHU IOSCHIOETHCS THUM, IO 3
HEepexXoa0M JI0 HOBHX IOJITUYHHX 1 €KOHOMIYHHMX 3acajJ HAlloro CYCHIJIIbCTBA HE CTaJl0 MEHIIe
HEJOMIKIB y cdepl AepKaBHOTO YHPaBIiHHS, a YNPaBIIHCHKI PIllIEHHS, HAaBiTh MPUHAHATI BUIIUMH
opraHamMyl BUKOHaBYOI BJIajM, He JoCKoHam» [3, 292].

OTxe, METOIO JIAaHOI CTATTi € BCTAHOBJICHHSI 3HAYCHHS JIEP)KaBHOTO KOHTPOJIIO B paMKax YIpaBIiHHS
ocBitoro. Jlnsi MOCATHEHHs BKa3aHOI METH HEOOXiIHUM BBa)KA€EMO BH3HAYCHHS METH YHPaBIiHHS
OCBITOF0, BCTAHOBIICHHS POJIi JIEP’KaBHOTO KOHTPOIIIO JUIS JOCSTHEHHSI METH YIPABIiHHS OCBITOIO, THM
CaMHMM BU3HAYEHHSI METH JIEPYKABHOTO KOHTPOIIO 32 JIiSTIBHICTIO OCBITHIX 3aKialiB B YKpaiHU SIK
¢byHKLIT AepKaBHOTO YIPaBIiHHS.

I ompa3y noBoIMTBbCS KOHCTAaTyBaTH, 110, SIK NMPaBHJIO, KOHTPOJIbHA (YHKLIS Yy mepeniky (yHKUii
VIIPaBIIiHHS CTABUTHCSI HA OCTAHHE MICIE, 1[0 3yMOBIIEHO i1 POJUTIO B paMKax yIpaBIiHCHKOTO MUKITY
[4, 5; 5, 124; 6, 131]. Ane 11e He O3HAYae, MO 3HAYCHHS Ii€l QYHKINT YyIpaBIiHHSA AKAMOCH YHHOM
oOymoBneHe uuMm micueM. Sk Bkasye C.B. KiBanoB, «pu nepepaxyBaHHI (QyHKLiH ynpaBmiHHS (e
KOHTPOJIb 3a3BWYail CTABUTHCS B KiHI [ILOTO TIEpeliKy) 1 mpu iX po3misii MoBa iijie He Mpo Horo
JPYTOPSUTHICTD SIK BUAY JISUTBHOCTI, a TIPO MOCIIIOBHICTh JIi Y TMPOILeci YIpaBIiHChKOI TISUTbHOCTI»
[3, 291]. «3po3ymino, 1m0 KOHTPOJb HE MOXKe OYyTH IaHALEEl Ul BUPILICHHS BCIX MpodieM, a
BCeOIYHHMI KOHTPOJIb HE 32 BCIX YMOB € JIEMOKPATUYHUM BUSBOM YIpaBiiHHA. KOHTpOIIL He 3aBXIu
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ciyryBaB e()eKTHBHOCTI YIIPaBIIiHHA Ta mporpecy. [IpoTe HemTOOLIHKa, MPUMEHIICHHS POJIi KOHTPOJIIO
MOXYTh BECTH JIO HEKOHTPOJHOBAHOCTI CHTYyallii, 3MCHIEHHS KEpPOBAaHOCTi, 1 HaBITh XaocCy,
naronmomye O.D. Angpiriko. Ha wmidi minctaBi He ciifg BigmaBaTH IiepeBary SIK OTYJIBHOMY
3allepeYeHHI0 KOHTPOJIIO Ta KPUTHII HOT0 HAJAMIPHOCTI, IO CTala MOJHOKO OCTAaHHIM 4YacoM, Tak
piBHOIO Miporo i "¢erummzarnii" KOHTPOIIO, Y SKOMY BOayaeTbCcs BUPIMIEHHS BCiX mpobiem, Mo
ICHYIOTh y Jlep’KaBHOMY ympaBmiHHI. [loTpiOHO yHMKATH HETOOIHKH pOJIi KOHTPOI B MEXaHi3Mi
JIepKaBHOI BIIJH i 30KpeMa y cdepi BUKOHABUOI Biaau. BogHovac ciij po3yMiTu, 10 cam 1o coOi
KOHTPOJIb HE 3a0€3MeUnTh JOCATHEHHSI MaKCUMAIIbHUX Pe3yIbTaTiB yIpaBiiHHA. BiH cipsmoBannii Ha
MIIBUINEHHS HOro e(heKTHBHOCTI Ta MPUBEACHHS Y MEKi BU3HAUCHUX TipaBui» [7, 427].

KoHnTponp, He 3BaXKaiounm Ha 3aBEPIICHHS TaKUM KOXKHOTO LMKITYy YIPaBIiHHA B paMKax BiJIOBIIHOI
CHCTEMH Ma€ BAKIIMBE NMPOBIJHE 3HAUYCHHS VIS JOCSTHEHHS METH YIPABIIHHS — PO3BHTOK CHCTEMH Y
3alaHOMy HampsIMKy. Tak, came If0 MeTy MH BBa)Ka€MO Ha CHOTOJIHI MOCTABJICHOIO Iepel CyO’ eKTaMu
JIEP’KaBHOTO YTIPABIIIHHSA, Y TOMY HYWCII 1 B Taiy3i OCBiTM B YKpaiHi. | e € omuuM 3 pe3ynbTariB
TpaHcdopmarii 1 mepeopieHTalil IepKaBHUX MEXaHi3MiB 3 TPOTOJIONICHHIM He3aleXHOCTI YKpaiHi. B
CBOIO uepry, BCi (yHKUii y AepkaBHOMY YIpaBJiHHI mepeOyBaioTh y TicHOMY 3B’s3Ky. Ilpu mpomy,
KOHTpOJIb, sik BBaxkae B.C. KiBajoB, «mpu3Ha4YeHWil JJs1 OIIHKM BiJMOBIAHOCTI 3/AiHCHEHHS (DyHKIIiH
3aBIaHHAM, IIOCTABJICHUM Iiepel ympaBiliHHAM. KoHTpoms 3a0esredye KOHKPETHICTh YIIPaBIiHHS U
3MIMCHEHHS] WOTO BIATIOBIAHO O MPHUHHSATHX PIllIeHb. 3a JONMOMOTOK KOHTPOIO, SIKMH y KiOepHeTHII
HOCUTh Ha3By «3BOPOTHOTO 3B’SI3KY», CYO’€KT YIpaBIiHHA OTpUMYy€ iH(OPMAIUIO TPO pe3yIbTaTH
JUSUTBHOCTI, @ TaKO PO Ti MOMWIKK Ta 3MIiHM CHUTYallil, 10 MOXYTh TMPU3BECTH IO HEBUKOHAHHS
MOCTABJICHUX 3aBJIaHb UM OTPUMAHHS 30BCIM IHIIMX pe3yabTatiBy [3, 292]. KoHTposs — HalBa K MBILINI
BUJI 3BOPOTHOTO 3B’SI3KY, KaHAJIAMHU SIKOTO Cy0’€KTH Bl OTPUMYIOTh iH(pOpMaIIito po (GaKTUIHUKA CTaH
CTpaB, MPO BUKOHAHHS pillieHb. BiH BUKOPUCTOBYETHCS IS TNJIBUILECHHS BUKOHABCHKOI NWCIIWILTIHH,
OIIIHKK POOOTH, 3armobiraHHs HeOaKaHMX HACIIIKIB, OMEPaTHBHOTO perysroBaHHs mporecy [8, 608].
KonTpons Ge3mificTaBHO PO3yMITH JIMIIE SK TiABEICHHS IMiACYMKIB. AJDKE KOHTPOJb — 1€ 3BOPOTHHI
3B’5130K, 1[0 CUTHAJTI3YeE MO XiJ i cTaH pearizamii pimens [9, 180].

Otxe, MeTa yIpaBIiHHS i MeTa KOHTPOJIIO — II€ I[iJie 1 4acTHHA. BojmHouac, psiji HaAyKOBIIIB METOO
KOHTPOJIF0O 4YacTO BU3HAYAIM 1 BH3HAYAIOTh 3a0€3MCUCHHsI CTaHy 3aKOHHOCTI 1 JUCIMILIIHM, IO
HEpIIKO HAaJaBall0 TPHBIJ IIOB’S3yBaTH KOHTPOJh 3 OOOB’S3KOBHM BHSBJICHHSM IIOPYIIEHH Ta
MOKapaHHsSM BHWHHUX. Hampukman, cepen cmocobiB 3a0e3nedeHHs 3aKOHHOCTI 1 JAWCHIUIUTIHH B
JIEp>KaBHOMY VIIPaBIiHHI BaXKIMBE MICIE, 32 BU3HAYECHHSM aBTOPIB «AJIMiHICTPATHMBHOTO IIpaBa
Pocii» min penakiiero A.Il. Kopenesa, Hanexuth KOHTpoJ0. Ha iX nyMKy, «BHCOKa BHMOTIJIMBICTD,
CHCTEMAaTUYHUH 1 Ji€BUI KOHTPOJb 1 MepeBipKka BHUKOHAHHA € €QEKTHMBHUM 3acO00M 3MII[HEHHS
JUCHUIUTIHA 1 3aKOHHOCTI, BUXOBaHHA Yy TMPAIiBHUKIB OpraHiB BWUKOHAaBYOI BJIAgH IOYYTTS
BimnmoBimanpHOCTI» [10, 268]. Mera KOHTpONIO — 3a0€3MEUYNUTH 3aKOHHICTh 1 IUCIHILTIHY B
E€KOHOMIYHIHW, CONiadbHO-KYIbTYPHIH, aAMIHICTPATHBHO-TIONITHYHINA Tary3sX, y TOMY 4YHCII B
MPaBOOXOPOHHIM, a TakoX y cdepi MDKraay3eBoro ymnpapiiHHS, BBaxarTh b.H. ['abpiunmze,
A.T. Yepnsscokuii Ta C.M. Kysueros [11, 311]. Kourposns, 3a BusHauenusM E.A. KoreapHiKOBOT,
I.A. CemennoBoi Ta M.b. CMOJIEHCBKOTO, Ma€ CBOEIO TOJOBHOIO METOI NMPAKTUYHY OpraHizaliio
3MIACHEHHS TOCTABJICHUX IEPeJ amaparoM 1 HOro OKpeMHUMH JIaHKaMH 3aBJiaHb. 3a JIOTIOMOTOO
KOHTPOJIO CYO’€KTH, HOTO 3MIIHCHIOIOTH BUSBISIOTH, UM BIJIIOBiAA€ MisIBHICTH OpPraHiB BUKOHABUYOI
BIaaM, i TOCafoBHUX OCI0 3BHYasMHM TpaBOBUX HOpM. llpW 1bOMY, OCHOBHUMH HampsiMKaMu
TSUTBHOCT] 100 3a0e3MeYeHHs] 3aKOHHOCTI 1 JAWCHIWILUTHHA Yy Jep)KaBHOMY YIPaBIiHHI HAYKOBII
BHU3HAYAIOTh: HEIOMYIIEHHS Y [isJIbHOCTI OpraHiB BHKOHABYOi BJIaJ{ IOPYIIEHHS THX BHUMOT i
MPUITUCIB, SKI 3aKpilUIeH] y JII0YMX 3aKOHaX 1 MiJ3aKOHHUX aKTaX; CBO€YacHE 1 OIepaTHBHE
BUSIBJICHHS TIOPYIIEHb, IX MPHUIMHEHHS 1 YCYHEHHS; YCYHEHHS HPHUYMH 1 yMOB, IO CIPHUSIOTh
MOPYIIEHHSAM y JIisTTbHOCTI OpraHiB BUKOHABUOI BIA/IM; 3aJy4YSHHS J0 BiAMOBITHOI BiIIOBIIATBHOCTI
BUHHHX Y TOPYIIEHHI 3aKOHHOCTI 1 AUCHUILTIHK; PO3pOOKa Ta MPUHHATTS 3aXOJiB, CIPSIMOBAaHHUX HA
YCYHEHHS IPHYHH 1 YMOB MOPYILIEHb 3aKOHHOCTI 1 aucimiutinm [12, 236-237].

3 poro npusoay A.C. IIpyaHikoB Ta X.A. AHIpIalllkMH 3a3HAYAI0Th, [0 «IOTPUMAHHS 3aKOHHOCTI Ta
JTUCLMILIIHY Y JepKaBl Ma€e 3a0e31euyBaTUCS PSAIOM rapaHTiil (EKOHOMIYHHX, COLIAIbHO-TIOI THIHHX,
MOpaJILHUX, MPaBOBUX, OpraHizamiiHux). OcoOJIMBO BaXKIMBI OpraHizamidHi TapaHTii, MiJ SKUMH
PO3YMi€ThCS HASBHICTh CUCTEMH OpPTaHIB JepKaBH, YIIOBHOBAXCHHX 3]IIHCHIOBATH KOHTPOJIb 1 HATJIS
3a TOTPUMAaHHSIM OpraHaMH, TPOMaJCHKUME OpraHi3allisiMu, OCaJOBUMU OCO0aMH Ta TPOMaIsTHAMU
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BHMOT 3aKOHIB 1 3aCHOBaHWX Ha HHX ITI3aKOHHUX akTiB. lg1 cucrema 3abesreuye neprKaBHUMH,
TPOMAJICEKMI 1 CyHOBUIl KOHTPOJIb, aaMIHICTpATHBHHN 1 MPOKYPOPCHKH HArJsI, OCKap:KEHHS
HE3aKOHHUX Jill OpraHiB BUKOHABYOI BIIajM Ta iX mocagoBux ocio» [13, 51-52].

VY ’K0HOMY pa3i He 3amepedylour MPOBiAHE 3HAYEHHS JePKaBHOTO KOHTPOJIIO U JOCATHEHHS CTaHy
3aKOHHOCTi, MU HE MOJKEMO HE 3BEpHYTH yBary Ha TpaHc(OpMaIio HOTo poiii 3a Cy4acHHX YMOB. 3
nporo mpuBoxy O.®. AHAPIMKO HArONONIyE, MO paHINIE «IepKAaBHUI KOHTPOJHh TIEPEBAKHO
3aCTOCOBYBAaBCSl HAa TPAKTHINl SK CBOEPINHWN CHIIOBHH 3aci6 BIUNIMBY Ha CYyO’€KTH CyCIUTBHHX
BITHOCHH, TOOTO B OCHOBHOMY 3aCTOCOBYBAJIHCS «PETYIIOI0Ya» 1 «KapajbHa» HOro QyHKMIi... mpu
oMy (AaKTHYHO Maibke He Opaiucs 10 YBaru <«BiJHOBIIOIOYA» 1 «CIpsIMOBYIOYa» (QYHKIIT
KOHTpOIIO. | ChOrOIHI B yMOBax 3HaYHMX 3MiH y AEpKaBi Ta CYCHUIBCTBI 3arajJioM Ha MEpIINH TUIaH
MocTae 3aBaHHs OOYIOBH TaKOi JepXKaBH, Y AKi opraHizailis BIaJH CIIPIMOBYE CBOIO MISIBHICTb, Y
mepury 4epry, Ha 3a0e3medeHHs MpaB 1 cBOOOJ, 3aKOHHHX IHTEpECiB TPOMajsH Ta CTBOPEHHS
MEXaHi3MiB, IO JoroMaraimu O iX BiCTOIOBAaTH, 3aXHINATH... 32 TAKUX YMOB KOHTPOIb SIK BayKITHBHHA
BUJ IiSUIBHOCTI Jiep)KaBU MOCiJa€ ONHE 3 BAXIMBUX MICIb... 3MiHa POl JEp)KaBH Yy CYCHiNbCTBI
3MIHIOE i CyTHICTB Ta IPH3HAYEHHS KOHTPOIIO. FI0oro OCHOBHOIO METOIO € MiBHIIEHHs e)eKTUBHOCTI
JIepKaBHOTO VYIMpPaBIiHHS M[UIIXOM aHali3dy, NEpeBIpKA Ta CIHPSIMYBaHHS disJIBHOCTI CyO0’€KTiB
YHOpaBIiHHS BIAMOBITHO IO 1X 3aBIaHb Ta BCTAHOBJICHUX MPHUITUCIB... 3aCTOCOBYBAaHHHA Y MUHYJIOMY
MiXi — BUSIBUTH 1 IIOKAPaTH 32 JOMOMOTO0 KOHTPOIIIO, MiIXi/, Kl OyB OCHOBHUM MpH 3IiHCHEHHI
KOHTPONBHOI JisUTbHOCTi, — IIOBMHEH IIOCTYIIMTHCS MiCLEM KOHTPOIIO CIpPSAMOBYKOUOMy. Moro
NPOBENICHHS J1a€ MOXJIMBICTH OTPUMATH uepe3 3BOPOTHUH 3B’SA30K iHPOpMAIilo, Ha MiJCTaBi SKOT
MOJKHa 3pOOWUTH BUCHOBKM (IPUIYIIEHHS) CTOCOBHO CTaHy YM CHTYalii, 010 BHHUKIM BHACIIIOK
3AifiCHEHHs YMpaBIiHCHKUX (YHKILIA 4YM BUKOHAHHs TOCTABJICHWX 3aBIaHb 1 MPUIMATH DillICHHS,
BIJICTE)KYBaTH CHUTYAIli0 Ta CKEpOBYBATH ii. BiAMOBigaNbHICTh, «KapalbHUN BIUIMB» — pearyBaHHSI
Jep>KaBd U OpraHiB Ha BYMHEHE IOPYIICHHS... HE Ja€ IiACTaB BIAHOCHUTH IiX [0 OCHOBHUX,
npodiMOI0YMX MOBHOBa)KEHb 1UX opraniBy [7, 430-432]. Sk xoncrarye .M. Baxpax, «y cucremax
COIIIAJILHOTO YIPABIIHHSA KOHTPOJIb — HAMBAKIMBIIIKMN BUJ 3BOPOTHOIO 3B’SI3KY, MO KaHAJIaX SKOTO
Ccy0’€KTH BJaayd OTPUMYIOTH iH(OpMAIi0 NPO (PAaKTHUYHE CTAHOBHUIIE BITHOCHHH, PO BHKOHAHHS
pitieHb. BiH BHKOPHCTOBY€ThCS JUIs MiJABHINEGHHS BHKOHABCHKOI JUCIUIUIIHU, OIIIHKH POOOTH,
3anmo0iraHHs HebakaHUX HACIIJIKIB, OTICPATHBHOTO PEry IroBanHs mporecis [14, 247].

[HmMM, Ha Haml MO, HEBUIPABAAHUM IIPOSBOM BH3HAYCHHS METH KOHTPOJIO SIK 3a0e3MedeHHS
3aKOHHOCTI 1 JUCIUILTIHU € BHIIJICHHS OKPEeMOK (DYHKIIEIO YHpaBIiHHS KOPEKIii (KOpUTYBaHHS:)
po3Butky cuctemu. Hampuxman, [.A. IlomskoBa Bka3ye, M0 €JIeMEHTAMU CHCTEMH HAaBYAJILHOTO
npolecy €: Il OCBITH, METOAM HaBYaHHS, (OPMU Oprasizaimii HaBYaJIbHO-BHXOBHOTO IIPOIECY
(amminHicTpartisi, BUMTENI, Y4Hi). BiAMOBIAHUMHU (QYHKIISIMH YHpPaBIiHHS HABYAIBHUM TIPOILIECOM €:
BU3HAYCHHS I1iJIEH OCBITH, IJIAHYBaHHS, OpTaHizaiis (MOTHBAIiS), PETYTIOBaHHS, KOHTPOIb, KOPEKIIis
peaNbHUX pe3yabTaTiB g0 Oaxkanux [15, 221]. AKieHTYeMO yBary Ha TOMY, IO KOHTPOJb Ta
Kopekuito pe3ynbrariB I'.A. IlonsikoBa Bu3Hauae OKpeMMMH (DYHKLISIMH YHPaBIiHHS HaBYaJbHAM
HPOLIECOM.

BBaxxaeMo Take po3MEKyBaHHS HEJONUILHUM, 32 YMOBH BH3HAYCHHSI METOIO KOHTPOIIO y cdepi
OCBITH PO3BUTOK BIAMOBIHOI CHUCTEMH Y 3aaHoMy HampsMKy. CyTHICTH KOHTPOJIIO, SIK BBaXKa€E
A L. Kuina, «mmonsarae B 300pi, BUBUEHHI i OIHII iHpOpMAIIii 1010 3aKOHHOCTI 1 JOIIBHOCTI it
HiIKOHTPOJIBHOTO 00’€KTy MO BHKOHAHHIO MOKJIAJCHUX HA HHOTO 3aBJaHb 3 METOI YCYHEHHS
MOXJIMBHUX BiJIXWJIEHb 00’ €KTY Bija 3amaHux mapamerpiB» [16, 81]. 3 uporo mpuBoxy O.D. Anapitiko
BU3HAYAE, MO <«JIEPKABHUI KOHTPOIb € BAXIUBHUM EIEMEHTOM CHUCTEMH JICPKABHOTO YIPAaBIIiHHS,
SKH J]a€ 3MOTY CYTTEBO BIUIMBATH Ha XiJ| YIPaBIiHCHKOI isSUTBHOCTI, KOPUTYIOUH 11 y pa3i BUSBICHHS
BIJIXWJICHB BiJI BU3HAYCHOTO HANpPsAMY. 3HAYCHHS Ta BAXKJIHMBICTH JIEPKABHOTO KOHTPOIIO OCOOJIHBO
3pocTae 3a HHHIMIHIX YMOB MOCHa0JeHHS BUKOHABYOI AMCUUIUIIHM, 3HWKEHHS eQEeKTHBHOCTI
YIpPaBIiHCHKUX pillIeHb, HEJOTPUMAHHS BHUMOI 3aKOHOAABCTBA... CIIY>KUTh IHTEIPYIOUHM 3aCO00M
NEPEeBIPKH 3arajbHOi CHPSMOBAHOCTI YNpaBiiHHS 1 BOAHOYAC TEPEBIPKU NOCATHEHHS KiHLIEBOTO
pe3yabTaTy YIPaBIIHCHKOI MisUIBHOCTI Ta 3AIMCHEHHS ii Ha TMEBHMX eTamax... BIJICYTHICTh
«3BOPOTHOTO 3B’sI3KYy», 1HQOpMAIIT Mpo il yHNpaBIiHCBKUX DIlIeHb, iX BUKOHAHHS Ta IOAAIBIIOTO
(dbopMyBaHHS YIPaBIIHCHKOI cTparerii MOXe CYTTEBO BIUIMBATH HAa BCIO JWHAMIYHY CHCTEMY
3a0e3neydeHHs peasizanii BAKOHaB4Ol Biaam» [7, 427-428].
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imxom crpaBemmmBo, Ha Ham morisia, C.B. KisanoB Tta JI.P. bima cTBepmKyroTh, II0 OHOBJICHHS
CYTHOCTI KOHTPOJTIO MOJISIra€ B TOMY, IO Ha TEPILIHH IJIaH, IPU HOTo 3A1HCHEHH], BUCYBAETHCS TUTAHHS:
YOMYy TaK BHUXOJHTH 1 IO Tpeba 3poO0HTH, 00 JOCSITH Kpamoro pe3yiabraTy. Y MUHYNE BiIXOJHUTh
IHIIUX TIOX1M — BUSBUTH 1 MOKAapaTH 3a JIOTIOMOTO KOHTpoito [17, 62]. 3aBmaHHS KOHTPOIIO SK
¢bysKkuii mepxkasu, migcymoBye O.D. AHAPINKO, MONSATAaE y CIIOCTEPEKEHHI Ta TEPEBIpIl PO3BUTKY
CHCTEMH 1 BCIX ii €IeMEeHTIB BiAIIOBITHO /10 BU3HAYEHNX HAIPSIMIB, a TAKOX y MOTIEPEHPKEHHI MOXKITHBAX
MTOMMJIOK 1 Cy0’ €KTHBHHX HEMPABOMIPHHX [IiH, IO CYTIepevaTh Y1 CIYTyIOTh CTPIMYIOYMMH (paKTOpaMu
TaKoro po3BUTKY. «KOHTpONb SK BHUI JEpKaBHOI AisUIBHOCTI, (YHKIiS OpPraHiB Biaid 1 YHpaBIiHHS
CTIPsIMOBAaHMI Ha 3a0e3MeUeHHs MOJAIBIIOTO PO3BUTKY CYCHUIbCTBA. BiH € 0HNM 13 HalBaXXTHBILIIMX
KaHaJIiB OTpUMaHHs 00 €KTHBHOI iH(OpMAaIii MpPO CYCHiNLCTBO 3arajioM, MONITHYHI, €KOHOMIiYHI Ta
COIliaJTbHI TIpOIIECH, MIO BiAOYBAIOTHCS B JIepXKaBi, Ta HOiSUIBHICTH 1i opradiB. KoHTpoms cropusie
BUKOHAHHIO TIOKJIA/ICHUX 3aBJaHb, 3a0e3Meuye MOTPUMaHHS YiTKOCTI ¥ JOLIIBHOCTI poOOTH OpraHiB
BJIaJTV Ta YIPABIiHHS, SIKi € OpraHIi3aTOPaMH MisUTPHOCTI JIFOJIeH, 3aHATHX Y PI3HUX cdepax CyCHUTEHOTO
*uTTa. KOHTpONb Bifirpa€ BakJMBY pOJib y MiABHIIEHHI BiJIOBINAIBHOCTI AepaBH B 0c001 CBOIX
OpraHiB Hiepej CyCHiIbcTBOM 3a cBoi aii» [7, 429-430].

BpaxoBytoun BHKIIaZieHE, BBaXKaeMO JOIUIBHIM CYy4acHY METY KOHTPOJIBHOI JisUTBHOCTI SIK OJHOTO 3
OCHOBHHUX HANPSMKIB J€PKaBHOTO YITPABIIHHS OCBITOI0 BU3HAYATH SK BCTAHOBJICHHS HAasSBHOCTI abo
BIJICYTHOCTI BIAXWJIEHh PO3BHUTKY BIAMOBIMHOI CHCTEMH BiJHOCHO BH3HAUEHUX IIapaMeETpiB, IO
BUKJIIOYAa€ OOOB’SI3KOBHM PE3YJIbTATOM KOHTPOJIO BHSBJICHHS IOPYIIEHb Ha IMiJAKOHTPOJIBHHX
00’ekrax. Taka cuTyalisi HiTKOM MOXe OyTH HasiBHOIO Ha TPaKTHII, 1 ToIi cy0’€KTH Aep:KaBHOTO
KOHTPOJIIO OYyIyTh 3aCTOCOBYBaTH HEOOXiZHI 3aXOAW MAJsl NPHUINHWHEHHS NOPYIIEHb, MPHUBEACHHS
CUCTCMU Yy CTaH 3aKOHHOCTi, YHUKHCHHA NOPYHICHL B IIOAAJIbIIOMY, IMPUTATHCHHA BHUHHHUX [0
BIJIMOBiabHOCTI TOIIO. BomHOouac, omeH 3 TepepaxOoBaHHWX pe3yNbTaTiB He Oyae BBaKaTHCS
JOCATHEHHSIM METH KOHTPOITIO 32 JisUTBHICTIO OCBITHIX 3aKJIajiB B YKpaiHH, OCKIIBKH BiTHOBIIIOIOYA i
CHpSAMOBYOUYa (DYHKIIIT KOHTPOIIO HE MEHII BAXIHBI (SKIO HE TEPIIOYEProBi) MPU XapaKTEPUCTHII
PO KOHTPOJIIO [T PO3BUTKY OYIIb-5IKO1 3 CHCTEM, IO € 00’ €KTaMH JEeP’KaBHOTO YIPABITiHHSI.
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VJIK 340.12.001 (477)

CYYACHA ®INIOCOPCBKO-ITPABOBA TA TEOPETUKO-ITIPABOBA IYMKA

PO IMTPABOBY IJIEOJIOTTIO (JIOCBIJ] YKPATHU TA IOCTPAJISHCBKHUX KPAIH)

Jlyubkuit A.L, K.10.H., JOLEHT

leano-@panxiscoruii ynisepcumem npasa im. Koponsa anuna I'anuysvrozo

VY crarTi HaBeAEHO cydacHi ocoOmmBOCTI (imocodii ykpaiHCEKOTO IpaBa, BIAMIHHOCTI MpaBOBOi imeosorii
CBOTOJICHHS BiJl MHUHYJIUX YaciB, MEXaHi3MH BIIPOBA/DKCHHS, MPOMO3HUINI MIOAO ONTUMi3amii 3a3HaYCHUX
cdep. AHaNI3YIOTHCS TOMISAN IHO3EMHHUX HAayKOBIIB BiZTHOCHO PO3yMiHHS TPaBOBOI 1/1€0JIOTii Ta MeXaHi3MiB
ii GopmyBaHHS y MOCTPasIHCHKHUX KpaiHax. 3MifICHIOETHCS CTPYKTYpHO-EIEMEHTApHHUN aHalli3 BiTYHU3HSIHOL
¢inocohcpKo-PaBOBOi Ta TEOPETHKO-TIPABOBOT AyMKU. Bu3Hava€eThCs [IHHICHHUI 3MiCT MPaBOBOI 11€0JIOTii.

Kurouosi cnoea: npaso, npasosa ideonocis, cyuacha ginocogis npasa, cyvacua npagosa ioeonocis, Mexamizmu
PO3N0BCIOONHCEHHS NPABOBOT i0eon02il.

Jlynkuit A.M1. COBPEMEHHAS ®UJIOCODPCKO-TIPABOBASI U TEOPETUKO-ITPABOBAS MbICJIb
O TIPABOBOIl HAEOJOIMU (OIIbIT YKPAMHBI M IOCTCOBETCKMX CTPAH) / Hsaso-
®pankoBckuil yHuBepcuteT npasa uM. Kopousst Jlanuna Nanunkoro, Ykpauna

B craTbe mpHBeAEHBI COBPEMEHHBIE OCOOCHHOCTH (MIOCO(GHH YKPAWHCKOTO MpaBa, Pa3iUyus MPaBOBOU
UJICOJIOTHH COBPEMEHHOCTH OT MPOILUIBIX BPEMEH, MEXaHU3Mbl BHEAPEHHUS, NPEUIOKEHNUS 0 ONTUMU3ALUN
yKa3aHHBIX c(ep. AHAIM3UPYIOTCS B3MVISIBI MHOCTPAHHBIX YYEHBIX OTHOCHUTEIBHO TOHHMAaHHs MPaBOBOM
MJICOJIOTHH M MEXaHH3MOB ee¢ (OpMHPOBaHHS B IOCTCOBETCKHX cTpaHaX. OCyIIECTBISETCS CTPYKTYpHO-
JNIEMEHTApHBIH  aHANW3 OTEYECTBEHHOH  (HIOCO(PCKO-TIPaBOBOII U  TEOPETHKO-TIPABOBOH  MBICIH.
Ompenensercst IEHHOCTHOE COepKaHue IPaBOBOH MJICOJIOTHNL.
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Kniouesvie cnosa: npaso, npasosas udeonocusi, cospemeHHAs Quiocogus npasa, cospeMeHHds Npasosasl
u0eon02uUs, MexaHu3Mbl pacnpoOCmMpaHeHs nPagosoll U0eoI02UU.

Lutskyy A.l. PRESENT UKRAINIAN PHILOSOPHICAL AND LEGAL AS WELL AS
THEORETICAL AND LEGAL VIEW ON LEGAL IDEOLOGY (EXPERIENCE OF UKRAINE AND
THE POST-SOVIET COUNTRIES) / lvano-Frankivsk university of law named after King Danylo
Galytskyy, Ukraine

The article presents current characteristics of philosophy of Ukrainian law, differences between the legal
ideology of the present and the past, mechanisms of implementation, proposals on optimization of the stated
spheres. Detailed comparison of the Roman-Germanic and Anglo-American legal systems is drawn. By
placing the national legal system within the Roman-Germanic group, its characteristic features and forms of
their reflection in the present political reality are defined.

The views of the foreign scientists on perception of legal ideology and the mechanisms of its formation in the
post-soviet countries are analyzed. Special attention is paid to the introduction of the concept of legal
ideology and its realization in practice in the post-soviet countries which just like Ukraine are in their
transitional phase, the phase of transformation of legal ideology.

The author notes the conception of legal ideology that is predominant in Azerbaijan and is defined as
“ideology of right to material well-being for oneself and for the whole country”. The proposed approach is a
key factor on the way of consolidation and correlation of the country’s economic development and
consolidation of the society.

Great attention is granted to the revealing of the content of legal ideology of the Baltic countries that could
overcome in the quickest way the Soviet heritage and implement ideological principles of Europe into their
mode of life. The characteristic of legal ideology of Belarus and Tajikistan is given for comparison. The first
country is a bright indicator of the predominance of totalitarian ideas and the second one couldn’t break away
from ideological norms of the former soviet system.

Revealing the content of the legal ideology in Ukraine, the main accent is made on the labor conditions and
efficacy of order ideas which in their turn ensure material well-being and legal independence. The
phenomenon of population emigration as the means of achievement not only material but also legal freedoms
is analyzed in this sense.

The role of mass media in the legal ideology introduction process into the society is analyzed. The
predominant role in this process is indicated to the public media which unlike the state media are deprived of
the bureaucratic bias.

The author points the necessity of the ideological mechanism improvement on the institutional level first of
all, that has to be fulfilled through the involvement of nongovernmental institutions and organizations. The
important factor on the way of legal ideology transformation is the science development which is called to
carry out the patriotic and ideological influence. Positive improvement on the way of the west civilized and
ideological forms and standards borrowing by the domestic system are marked. It is worth to admit that the
Soviet ideological system remains carry out the mediate impact on the legal state ideology and on its
transformation mechanisms till nowadays.

Key words: law, legal ideology, modern law philosophy, modern legal ideology, legal ideology transformation

mechanisms.

VYkpaiHa HaJleXUTh 10 POMaHO-TEPMAHCBKOI MpaBoOBOi CiM’i, sika 00’€AHYe NMPaBOBI CHCTEMH BCiX
KpailH KOHTHHEHTaNbHOI €BpOIM, Ha BiIMIHY BiJl 3aXiJHUX KpaiH, SKi TNPEACTABISAIOTH aHTJIO-
aMEPUKAHChKY IPaBOBY POJAMHY, IO OO0’€IHYe MpaBoOBI cucTeMu BenukoOpuTaHii 1 KOJHIIHIX
OpUTAaHCHKUX BOJIO/IHE (KOJIOHIM), y ToMmy umchi kpaiH CroiBapyxkHocti Hamid 1 CIOA [5; 7].
AKTYaJIbHICTh PO3KPHUTTS BITYM3HSHOI (DITOCO(PCHKO-TIPABOBOI Ta TEOPETHUKO-TIPABOBOI yMKH IIPO
NPaBOBY iJ€OJIOTII0 3yMOBJEHA SK BIJCYTHICTIO KOMIUIEKCHOTO HAyKOBOTO JOCIIUKEHHS, IO
PO3KpHBaE el acmekT, Tak i HEOOXiJHICTIO BH3HAYCHHS OCHOBHHMX TEOPETHYHUX IYMOK, IO €
JIOMiHYIOYHMMH SIK B HAYKOBOMY CEPEIOBHIIII 30KpeMa, TaK i B CYCIUILCTBI 3arajioM.

[Ipobnema aHamizy BITYM3HSHOI (iIOCOPCHKO-TIPABOBOI Ta TEOPETHKO-NPABOBOI JYMKH JIOCHTH
aKTHUBHO PO3TISIAEThCS HAyKoBIsIMH. OCHOBHA yBara HAayKOBIIIB 30Cepe/KeHa, HacaMIepen, Ha
mpoOyieMi TpaHcdopmariii MpaBOBOi 11€OJNOTIi, IO 3MIACHIOETHCS SK ][ BIJTMBOM CY4aCHHUX
IHHOBAaI[IfHUX TEXHOJIOT1H Ta MOCTYIly CYCIiJIbCTBA, TAaK 1 Ha BIMOBI BiJ MEPEXUTKIB PaasIHCHKOI
MPaBOBOI CHCTEMH, 1[0 Ma€ BarOMHI BIUIMB Ha CYCHIJIBHY CB1IOMICTh Ta 11€0JIOT1YHI CTEPEOTHIIH.

MeTo/107I0TIYHOI0 OCHOBOIO HAIIIOTO JOCIIDKeHHs ctanu npaiti B. I'pura, F0. I'punu, 1. €pMornenka,
B. Kyna, O. Kypuio, C. ITonosa, T. llumbana, I. [llatanoBuua ta iH.

Cepenl BITUM3HSIHAX HAyKOBIIIB, SIKi PO3KPHBAIOTH CYTHICTH Ta 3MICT IPAaBOBOI iJI€0JIOTii, OCHOBHA
yBara 30cepe/KeHa Ha PO3KPHUTTI IMHUTaHb couiofiorii ¢inocodii Ta icTopii dinocodii miei npodaemu.
[Ipu TOMy, MpaBOBH acleKT 3aJIMIIAETHCS 11032 YBAror HAYKOBLIB, & MOr0 PO3KPHUTTS TO3BOJIHUTH
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chopMyBaTH HUTICHY CTPYKTYpOBaHY CHCTEMY IIPAaBOBOI iI€0JIOTiI Ta CIOCOOIB ii BIpPOBaHKCHHS Y
CYCHINBHY CBIIOMICTB.

MeToro Haloro JOCHIKEHHS € PO3KPUTTA (PilocOPCHKO-TIPABOBUX Ta TEOPETHUKO-TIPAaBOBHUX BYEHB
Ipo MpaBOBY iAeoJOrito Ta 3AIHCHEHHS TMOPIBHSUIBHOTO aHalily MAOCBily YKpaiHM Ta iHIIMX
MOCTPAASTHCHKUX KpaiH.

Oco0IMBOCTI Cy9acHUX POMAaHO-TEPMAHCHKOI Ta aHTII0-aMEePUKAHCHKO1 IIPAaBOBUX CHCTEM HaBeIeMO y Tabd.

Tabnuys

PomaHo-repmancbka AHIJI0-aMepPUKAHCbKA

TUHAMIYHICTH 1 THYYKICTb, SIKA TIOSICHIOETHCSI TUM, | Ka3YICTHUYHICTh Ta apXaidHICTh depe3 Te, IO
IO OCHOBHE JDKEpeNo TMpaBa — 3aKOH Ta | OCHOBHHM JDKEPEIOM TMpaBa € CYJOBUH
HOPMAaTUBHO-TIPaBOBI aKTH MpeIeICHT

BCi rairy3i mpaBa MOIUISIOTHCS Ha JBi MiJICKCTEMH: | BIACYTHIM TOZAiM TIpaBa Ha TNpUBaTHE 1
mpuBaTHe 1 MyONiyHe; BiJHECEHHS JESIKUX | MyOJivHe, 3aMiCTh SKOro (aje He aHAJOTiYHO
ramy3eil mpaBa 3aJIeXHUTH BiA TPaBOBOTO | OMy) BCe-Takd iCHYe TeBHa AuQepeHIramis
perynroBaHHs (HAIPUKIIAA, TIOJATKOBE IIPAaBO) Ha 3arajibHe MMPaBo i MPaBO CIPaBEIINBOCTI

MpiOpUTET MaTepiadbHOrO IMpaBa IHIIAM HOTO | MPIOPUTET MPOUEAYPH 1 MPOIECyaTbHOTO

pi3HOBUIAM IIpaBa repe MaTepiaTbHUM IPaBOM
HE3aJICKHICTh 3aKOHY II0JI0 MPeLeAeHTHOCTI 3aJe’)KHa pOJIb 3aKOHY BiJl NPEIEICHTHOTO
npaBa

YiTKUH O/ Ha 3aKOHO/IaBYi Ta MPaBO3aCTOCOBHI | He3HauHA KoAM(iKaIlis raly3ei mpasa
OpraHHu BJaJu

Bapro 3ayBaxkuTH, 110 IpuTaMaHHa YKpaiHi pOMaHO-TepMaHChKa ITPaBOBa POJIMHA € OUTBII THYYKOIO,
JIUHAMIYHOI; aHTJIO-aMEPHUKAHChKA CTAHOBUTH MEBHY CTANICTh, KOHCEPBATUBHICTh. Ha Hamy maymKy,
VYkpaiHa, sik MOJIOJIa He3aJIeXkKHa JepikaBa, oOpaia BIATUI MPaBOBUH NUISX MPUHATIEKHOCTI JI0 MepHIol
npaBoBOi cucteMu. Tak, Halla KpaiHa i7Ie0JIOTIHHO 1€ PO3BHBAETHCS 1 BEKTOP IIbOTO PO3BUTKY MOBOJI1
3MIHIOETBCS, 110 OOYMOBIIOE€ HEOOXITHICTh TMPaBOBOI MWUHAMIKK. 3 iHIIOTO OOKY, MEHTAIbHICTh
HAIIIOr0 Hapojy OOYMOBJIIOE 3BHUKY JI0 HIBHIAKOIUIMHHUX IMOJIITHYHUX, €KOHOMIYHHMX Ta IHIIHUX
cucteM. lle BuIuIMBae 3 icTopii HAIIOro HApoAy 3 HOro TEHACHINISAMHU MPUENHYBATHUCSA JO YacTO
MPOTHUJICIKHUX MPABOBUX CTPYKTYP.

CTpyKTYpHO-€JIEMEHTHHI aHai3 cydacHOi YKpaiHChKOi (hilocOPChKO-IPaBOBOI Ta TEOPETHKO-
NpaBoOBOi JAYMKH IPO MPaBOBY 1J€OJIOTII0 3acBiYy€ HAsSBHICTb MEBHOI NpOMAaraHiyl MPHHIUILY
MHOKHHHOCTI CTPYKTyp TIpaBOBOi ineonorii ((QyHKIiOHAIGHWH Ta I1HCTHTYIIHHUN acIeKTH,
BiJIOBiIHICTH (hOpMaM IpaBa Ta iX CITIBBIIHONIICHHS JDKEpENaM TOIIO), IO € OCOOIHMBOIO PHCOI0
Cy4YacHO1 OCTPAASHCHKOI Aepkasu [ 1; 2; 3].

Ha mam mormsin, 1ie MOB’si3aHe 3 PEakIli€ro MPOTECTY MPOTH MaHyBaHHS JIMIIE OIHIE CTPYKTYpH
igeosiorii 3a YaciB KOJMIIHBOTO JEep>KaBOYCTPOIO: CYLITbHUH MOHOMNOJICTUYHHUM 1€0NOriYHUI
KOMYHI3M Ta NPUIYIIEHHS Oy Ib-SIKOTO KPUTUYHOTO HOTO aHali3y.

B. Momrenens, O. Pycym, 1. IllatanoBuu BKa3ylOTh Ha BHHSATKOBY POJIb TPABOBOI 1J1€0JIOTIT SIK
HaBaXxIMBIMIOTO (PiToco)chKOro CHpsMyBaHHS MPaBOBOI CHUCTEMH CYCHIJIbCTBA, IO BKIIOYAE
CHCTEMY IIPaBOBHX i€, SKi BioOpakaroTh LIHHOCTI IAHOTO CYCIIbCTBA (MillHa poauHa, JOOpoOyT,
rmoBara J1o mpaB JroauHu To1no) [8; 10; 12].

Cepen TakuX LIHHOCTEW CIIiJI MiJKPECIUTH BUHATKOBY M, MOXKIIMBO, OCHOBHY POJIb caMe MPaBOBHX, a
HE pENriiHUX YW MONITUYHUX mpiopureTiB. [IpaBoBi wiHHOCTI HaMOUIBII YHIBepcalbHi W He
BUMararloTh O0OB’SI3KOBOCTI MPUXMIIBHOCTI JI0 SKOICh peniridiHoi abo mnomitnunoi moktpuHu. e
OCHOBHA 0COOJIMBICTH CydacHOT (iIocOPCHKO-TIPABOBOi Ta TEOPETUKO-IIPABOBOI JYMKH MPO MPABOBY
ieosorito B YKpaii.
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dinococbka CKIIaz0Ba BiIOOPaKAEThCS B KOHICMIT COMiaabHUX (YHKIIH IpaBOBOi imeoJorii
(OHTOJIOTIYHA, THOCEOJIONIYHA, aKCiOJIOriuyHa), OCHOBHOI 3 SKHX € (opMyBaHHS ayXOBHOI chepu
CYCHiIbHOI MpaBocBigoMocTi. [IpaBo MOB’sA3yIOTh 3 TyXOBHUM uepe3 MeXaHi3M ifeomorii — cucreMu
i7eH, sika (hopMye MPaBOBHI CBITOTIISA ocoductocri [4; 6].

Ha namry mymMKy, OCHOBHUM 3aBIaHHSM IIPABOBOTO CBITOTIISTY Ta OJHIEIO 3 HAHAKTYaIbHIMINX MOTPEO
CYy4acCHOTO CYCHUIBCTBA € 3a0Oe3neueHHs NpasoMipHoi noeedinku epomadsn. MixX THM, 1€ THTaHHS,
MOCTaBaJI0 TMepeA CYCHiIBCTBOM CIIOKOHBIKY. BiIMIHHOCTI CBOTOAEHHS Yy LIBOMY CEKTOpi B
akTyaiizarii 6a30Bux ¢inocodCchbKuX e mpaBoBoi i/1€0JIOTii:

i71es1 cripaBeIIIMBOCTI SIK 3aMIOPYKH MUY O€3 BiifH;

i71es1 IOPSIAKY SIK 3aTIOPYKH €KOHOMIYHOTO A0OpoOyTY;

YCTaHOBKa MO3UTHBHOTO TpaBa (MPE3yMITIisi HEBUHYBATOCTI, PIBHOIIPAB 5);
JIeTiTUMAITiSl BIau (CyTHICHA BIACTUBICTh CYYacHOT JIep>KaBHOI BIIA/IN);
i71est TPOMaISTHCHKOTO CYCITUTBCTBA SIK Cy4acHOTO AepKaBoycTporo [9].

3arajgoM, mpaBOBa iJI€OJIOTiS BUCTYIAE PYIIHOIO CHIIOD NPUCKOPEHHS BIUIMBY JI€p)KaBH Ha
cycHinbcTBO. BoHa € eleMeHTOM MpaBOBOi CHCTEMH Ta BUCTyHAe SIK QopMa €JHOCTI JepKaBd 1
CYCHIJILCTBA 1 OTHOYACHO — SIK chepa MPOTUCTOSHHS (OOpOTHOM) AEpKaBH 1 CYCITIBCTBA 32 TPIOPUTET
imeonoriunmx TeHaeHIid. Lo cuTyarito cydacHi yKpaiHCBKi MOCHIAHHWKH MOSICHIOIOTH THM, IO
MpaBoBa ificosiorist 3a0e3neuye NpsIMUA 1 3BOPOTHUI 3B’ 30K CYCIIUIBCTBA 1 JiepKaBU, BOHA BUCTYIIAE
K HEoOXiJJHa yMOBa iCHYBaHHsI IPOMASIHCLKOTO CYCIIBCTBA i MPaBOBOI AEpKaBH B iX BiIMIHHOCTI
Ta egHocTi [1; 3; 9].

BiTun3HsHUI KOHTEKCT MPaBOBOI Ta TEOPETUKO-TIPABOBOI TyMKH PO MPaBOBY 1€0JIOTiI0 OB’ I3aHUAN
31 CKJIaJIHOIAMHU OJIHO3HAYHOI BIJIOBIJII HA 3alMTAHHS MPO BHU3HAYCHHS POJIi MPABOBOI iJI€0JIOTIT y
CTaHOBJICHHI MTPABOBOI IEP’KaBU Ta PO3BUTKY IPOMAISTHCHKOTO CYCIIBCTBA B CYy9acHid YKpaiHi.

Harmra kpaina Bxke He MOXe OTOTOKHIOBaTHCS 3 Pocieto, sik 11e Oyio 3a yaciB CPCP, uieHCTBO B IKOMY
CTaJI0 CKJIAJIOBOIO iCTOPUYHOTO PO3BUTKY YKpainu. [l aHami3y yKpaiHCBKOI IPaBOBOI iA€oIorii Ta
¢inocodii mpuHHATTS i1 BIVIUBY B CYCHIIILCTBI, PO3TISIHEMO Cy4acHi 0COOIMBOCTI MPAaBOBOi 11€0J0Tii
«0OpatiB Ta cectep» HAIIOl KpaiHW — IHIIUX MOCTPAASHCHKHUX pecmyOuik, gui gom Oyno 06’ emxHaHO 3
VYkpaiHO yHpoaoBXK MailKe BChOTO HEIIOJABHO MPOWICIIHBOTO MHHYJOro cropivus. Lled anami3
JI03BOJINTh BU3HAYMTH HASBHICTH 200 BiJICYTHICTh MPOTpPECY HAIIOi KpaiHH SK HE3aJeXKHOi JeprKaBh
MOPIBHSHO 3 KpaiHaMU, 1[0 MAJIM CXOXHMA CTapT caMocTiiHOCTi [1; 2; 7].

Tak, xapakTepu3yl0UuH MPaBOBY 1J€OJIOTiI0 MOCTPAASHCHKUX KpaiH, IX MOXKHA 3TPYyIyBaTd 3a PiBHEM
PO3BHUTKY, AOMIHYBaHHSM TOJITHYHHUX CHCTEM Ta TEOMOJITHYHUM po3TamryBaHHAM. OKpemy rpymy
KpaiH cTaHoBIATH Kpainu IlpuOantuku — Jlursa, JlatBis Ta Ecroniga. OTpumaBIIn He3aJeXHICTh
paHimie 3a IHON pajggHCBKI KpaiHu, KpaiHm [lpubanTukn Ha CHOTOMHI € MpeACTaBHUKAMU
€BPONEHCHKOrO  CHiBTOBapHCTBAa. [IpaBoBa incosioris mMX KpaiH 0a3yeTbCs HA  3aXiIHUX
JIEMOKPaTHYHUX CTaHAapTaX, 30KpeMa, 0araTo yBaru MPHIIIEHO PO3BUTKY OCBITH (KUIBKICHOMY Ta
sKicHOMY). Dinmocodist TaTBIACHKOrO 11€0JI0TIYHOTO CaMOIIO3HUITiIFOBaHHS MOXe OyTH chopMmyrnpoBaHa
SK TATPUMKA IMIIKY KpalHH-4JieHa €BpOCO03y, IO TIOB’S3aHO 3 YBaror JI0 AI€BOCTI Ha BCiX PIBHIX
mpaB Ta CcBOOOJA JIIOAMHM ¥ rpoMansHuHa. HartomicTe mnpaBoBY ineosorito JIuTBHM MoOXKHa
OXapakTepU3yBaTH SK iEOJIOTiI0 He3aJeKHOI MEHIIOCTI, SIKa 3HAa€ Ta 3aXWIIae cBoi mpasa (KpaiHa
BiIMOBHIIACS BiJi BUKOPUCTaHHS pPOCiHChKOi MOBH). Haromicth EcTOHIS OCHOBHY yBary mnpuuiisie
PO3BHUTKY KyIbTYpH 1 BIPOBaKEHHS IEPEOBUX IM(POBUX KOMIT IOTEPHHUX TEXHOJIOTIH y TOOYT,
MEPETBOPHBIINCH Ha HAHOLIBII KOMII' FOTEPU30BaHY KpaiHy CBITY.

Jlo kpaiH 3 BHCOKOPO3BHHEHOIO PABOBOIO 11€0JIOTIE0, IO IPYHTYETHCS Ha 3a0€3MEeUYeHH] COllialIbHIX
1 MarepiaJibHUX CBOOOJ TpOMaJisiH MOXKHA BigHecTH AsepOaiimkan, Kazaxcran, TypkmeHicran Ta
I'py3iro. k1o nepiii Tpu OCHOBHHH aKIIEHT pOOJISTh HA MaTepiabHy CKJIaJJOBY aKTUBHO PO3BHUBAIOYN
HadTO- Ta ra3oBUI00YBHY cdepy, To I'py3isi akTUBHO BIPOBAIKY€E B JKUTTS MEPEIOBI €BPOMEHCHKI
LiHHOCTI, 10 3a0e3meuyloTh CBOOOLY Ta PIBHICTH YCiX wWieHiB cycmiiberBa. OcobnauBicTh
TypkMmeHicTaHy, Ha AyYMKY JOCIIHUKIB, TIOJIATA€ TAKOXK Y TOMY, IO MaTPIOTUYHI HACTPOT TaM TICHO
MEXYIOTh 3 HarlioHani3momMm [7, 217].

OxpeMi nocTpansHChbKi Kpainu, Taki ik Mongosa, Bipmenis ta Y30ekucran, nepeOyBatoTh Ha CTafil
MOLITYKY HOBHX iJeonoriyHuX (opMm. BiguyBarouu TMEpekHTKH Ta HACHIIKW PaJTHCHKOI MPaBOBOI
i71eoIorii, BOHM HE 3alepedyloTh IIPOHUKHEHHIO B KpaiHy iHO3eMHHX NPAaBOBUX ijied, B TOMY YHCII i
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€BPOTIECHCHKUX. [lepImicTh y 1IbOMY IUIaHI HaJICKHUTh BipMeHii, HaTOMicTh B Y30eKHCTaHi, 3BaKaloun
Ha TEPUTOpiabHY 130JbOBAHICTh B 30BHIIIHHOIO CBITYy, iICOJIOTIYHO TIOMITHHUMH € JIHIIE
apXIiTEKTypHI 3MIiHM: 3HHIICHHS ICTOPUYHUX IaM’SITOK PAJITHCHKOI €MoXu, IO BiAOyBaJoCs Iif
NaTpOHATOM i€l MpO CHMBOJIYHICTh HMX Iid SK AeMOHCTpauii He3anexxHocTi Kpainu. CydacHa
MOJIZIOBCEKA (h17I0COCHKO-TIPABOBA Ta TEOPETUKO-TIPABOBA AyMKa PO MPABOBY 1/I€OJIOTII0 TOJISTAE B
neBHOMY OaJaHCyBaHHI MK pagsHCHPKAM MEHTAJITETOM OUIBIIOCTI HAaCeNeHHS Ta IPaBOBUMH
HOpMamu €BpoImu.

o crocyerbcs TamKuKHCTaHy, TO L KpaiHa, Ha Hally IyMKy, JOOCI JKHMBE 3a CTaHIAPTaMHU
KOJIOHIQIBHOT paasgHCBKOI pecrmyOnmiku. MOXIIHBO, 1€ TOSCHIOETECA TOTAIBHOK CXUJIBHICTIO
O1NTBIIOCTI HaCENEeHHs BUDKIKATH Ha 3apobiTKu, nepeBaxkHo 10 Pocii. Llum nana kpaina BiapizHAETHCS
BiJ] OpaTepCchKuX, )KUTEN1 SIKUX MparuyTh Mirpysatu Ao kpain €sponu ta CIIA [11, 141]. Tamkumbka
¢inocodis mpasa moisATae y MONTyKaxX MEHTAIBHOT HE3aJIeKHOCTI KpaiHU Bi/l 3BUYHHX MPIOPHUTETIB Ta
OLIIHOK.

Hdo oxpemoi rpynmu MoxkHa BigHecTn binopyck Ta Kupruscran, mnpaBoBa iJe0NOTiS SIKHX
XapaKTePU3y€eThCS BUPAXKEHOI0 KOHCEPBATHBHOIO imeosoriero. [lomiTHKO-eKOHOMIYHI  yMOBH
Kupruszcrany npusBenu 1o iciamizarii i€l KpaiHu, Mo € paauKalbHO HOBOIO (BIIHOCHO PaIsTHCHKON)
17ICOJIOTIEI0 PO3BUTKY MPABOBUX CHCTEM JIepKaBH. PemiriiiHicTs gk ¢inocodis kpaiHu oTprMaia CBOE
MIOIIMUPEHHS K TIeBHA PEakilisi Ha CYCHUIbHO-eKOHOMIiuHI Herapasmu micns po3mamy CPCP Ta sk
MOpaibHa KOMIIEHCAIiS Ha TaOyHOBaHICTh Y HHOMY PENIriiHUX Tediid. J[OCIiTHUKK BKa3ylOTh, IO
icjamizalliro KUPru3bKe CYCHIBCTBO CIPUHMAE SIK MiJHECEHHS AYXOBHOCTI, 10, Y CBOIO YEpry, Mae
TIO3UTUBHO BiOOpa3HTHUCS Ha MPaBOMOPSAKY B KpaiHi [2, 19]. HaromicTs Ginopychkuii 11€070Ti94HO-
MPaBOBUHN NUISX PO3BUTKY Bce Ime MOB’s3aHUi i3 Qinocodieto mepkaBoyctporo CPCP. Pecry6mika
bBinopych HHMHI 3aJMIIAETBCS OCTaHHBOIO aBTOPUTAPHOKO JEpKaBolo €BponH 3 OJM3BKAMHU 10
COLIANICTUYHUX MOJICIUII0 €KOHOMIKM 1 >KUTTEBUM ycTpoeM. CydacHa Oinmopychka ¢inocodcbko-
IpaBoBa Ta TEOPETHKO-TIPAaBOBA IyMKa IPO IPABOBY iJ€O0JIOTil0, HA HAII IOTIISAT, MOXe OyTH
copMyiIboBaHa SIK CIPOOM BIOCKOHATUTH a00 IMPOCTO HPOJOBXKUTH PAISHCHKHN CTHIIb JKATTS:
€KOHOMIYHO, TIOJIITHYHO Ta B IPAaBOBOMY CEHCI.

Oxkpeme Miciie cepell TNOCTpaasiHChKUX KpaiH mocigae Pocilicbka ®enepaitis, sika aKTHBHO
aIaNTYEThCS 10 3aXiAHUX CTAHAAPTIB JKUTTS, 30KpeMa, IOCTYHOBO (JOPMYE cepel] BEpCTB HACEIECHHS
TaK 3BAHMI «CepejIHili K1acy, 10 € AKiCHO HOBUM yTBopeHHsM Ha Tepenax CHJI. Ti ¢inocodiro npasa
MOYKHa O3HAYUTH SIK TpaHCPOpMAIlil0 CTapoi KpaiHW 10 HOBHX YMOB: (pOpMalIbHO MpPaBOBI HOPMH
ICHYIOTb, aJIe MEHTAIIFHO Ta PaKTUIHO JOTIOKU He MpuidHATI [7, 83].

MosHa KOHCTaTyBaTH, IO IE€PEeBaXHAa KUIbKICTh KpaiH-moOparuMmiB YKpaiHu Iie J0ci Mae Ha
«030pO€HHI» PAJSHCHKUN MEHTANITET, alie Maibke BCl MpParHyTh 3MiH Ta €BPONEWCHKOTO MHUISXY
po3BUTKY. Pi3HMI moisirae y pi3HOMY OadeHHI [BOTO IUIAXY Ta MOXJIHMBOCTEH 10 HBOTO
npueaHaTucs. PinocochbKuil MOTIISA HAa TAKUI CTaH pedeil, Ha Hally JyMKY, MOXe OyTH 03BYy4YEHO SIK
3yCHIUIA TIO/I0JIATU CTape Ta PO3TyOJICHICTh y BU3HAUEHHI, B YOMY caMe HOJIAra€e HOBE.

Cepen ocoOnuBoCTEH, SKMMH BiJIpI3HSETHCS Hallla KpaiHa SK KOJWIIHS paJsHCbKa peciryOuika, CIuij
3a3HaYUTH PO3YapyBaHHs YKPAIHIIB Y CBOIX MOJITHKO-EKOHOMIUHHUX CIIOMiBaHHAX [4; 5]. YKpaiHCBKY
npaBoBy cdepy Yy IbOMY CEHCI MOXXHA OXapakTepu3yBaTH (EHOMEHOM 3aBUIICHUX Ta
HEMIATBEPPKEHUX YaCOM OUiKyBaHb.

Hasenena dimocodcbko-paBoBa CUTYyaIlisl B MOCTPAITHCHKUX KpaiHaX 3acBi4ye, 110 BIUIMB MPaBOBOI
ieonorii y mpaBoOBil JepikaBi akTyali3yeTbcs yepe3 AieBicTh imeil mopsaky. [Ipum mpomy mpasa Ta
CBOOOIM TPOMAJISIH PO3MIIAAAOTHCS HE JIMIIE B IIMPOKOMY CEHCI CBOIX MOXKJIMBOCTEH, a i BKa3ylOTh Ha
OIlWH 13 (PyHAAMEHTATIBHUX MPUHIIUIIB CYCIUTFHOI B3a€MOJIii: CBOOO/IA Bijl BIIaJIaprOBaHHS HaJl COOO0 —
3 ogHOro OOKy (AepskaBHI rapaHtii IIOJ0 HOPMOBAHOI OIUIadyBaHOi Mpaii) Ta MOXIMBOCTI JUIs
JIOTOBIPHOT CBOOOIN «IIaHYBAaTH — 3 IHIIOro (HaliMaTH MpaliBHUKIB, 3aiMaTH BiaaHi mocaau) [6; 13].

Mu poObHMO aKkIeHT Ha YMOBax Mpalli, K Ha QyHIaMEeHTAILHOMY TIOCTYJATI cydacHoi (inocodchko-
NPaBOBOi Ta TEOPETHKO-TIPABOBOI OCHOBHM MPaBOBOI 1/1€0JIOTii, OCKIJIBKH OCHOBHOIO IPOOJIEMOIO
MPOaHaTi30BaHUX pealliii KOJNUIIHIX KpaiH-oOpaTuMiB € mpodiieMa TPyI0BO1 iMMirpalii TpoMaisH y
3apy0OikHI KpaiHu Yepe3 HEMOXKITUBICTh 3a0€3IeUnTH MaTepianbHuil 100po0yT 1iist cebe Ta CBOET cim’'T
Ha OarepkiBmuHi [11, 209].
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VY 11bOMy CEHCI IMIKaBUM BHIAETHCS MPABOBUH KyT PO3MIIIY eMirpallii 3apamu 100po0yTy sSK OAWH 3
MEXaHI3MIB MIATPUMKH TIPAaBOIMOPSNKY B KpaiHax, piBeHb 3a0e3ledeHHs A00poOyTy B SKHX HE
BJIAIITOBYE E€MITpYyIO4y YacTHHY HaceJeHHs. 3aJHIIeHHs KpaiHu 3apo0iTyaHaMul €, Ha HAII MOTJIL,
OLTBII MPaBOBMM NIISIXOM, HIXK BAaBaTHCA O KpUMiHATBHUX 3aco0iB 30aradeHHs Ha BITUM3HI depes
HEMOXITUBICT JICTaIBbHOTO BHUPIIICHHS TaM I[bOT0 MUTAaHHS. [IeBHUM YHHOM e € MPOSBOM 1JIeHHO
00yMOBJIEHOTO TIPOTHUCTOSHHS JIEPXKaBH 1 CYCHIBCTBA, M0 3a0e3reuye TUHAMIKY MK 11€0JIOTiYHIMH
TEHJACHIISIMH CHUCTEMOYTBOPIOIOYHX i€l mpaBoBoi ineosorii. Pe3ynpraToM cTae imeonmoro-mpaBoBa
HOpMaTi3arlis abo, Sk 3a3Ha4aN0Cs BUINE, M ATPUMAHHS 3aKOHOIIOPSIKY aJbTEePHATHBHUMU IIJITXaMU.

3HAYYIIICTh JAHOTO TPOIECY ISl CYYaCHOCTI OOYMOBIIOETHCS THM, IO HAHBAKIMBIIIAM HAIPIMOM
Iil MpaBoBOi ie0JIorii, SIK €IEMEHTY HMPAaBOBOI CHCTEMH CYYacCHOTO CYCIIiIbCTBA, € CTUMYIIOBAHHS
3aKOHOCITyXHSHOI TIOBEIIHKY TPOMAJIsIH, JIe YiJIbHE MICIlCe HAICKUTh BUXOBHIN QyHKIii. He BuKInKae
CYMHIBIB 1 Te, IO TpaBOBa ieOJIOTis 3aiiMaEe BaXJIMBE MicIle B cHCTeMi 3aco0iB 3a0e3redeHHs
MPaBOMIpHOI TIOBEAIHKY TPOMaJISiH caMe B CHITY 3a3Ha4eHOi MpuTaMaHHoi 1i1 GpyHKmii.

Ha namy aymky, cywacHa ykpaiHchka (inocodchko-paBoBa Ta TEOPETHKO-TPAaBOBa IyMKa IIPO
MIPaBOBY 1€0JIOTIIO 3aJIEKHUTH BiJl MPAKTHYHOI peai3allii CHCTEMH I[IHHOCTEH CYCIJIbCTBA Ta PO3yMiHHS
HHM 3araJbHOJIO/ICHKUX IiHHOCTEH. HarlioHapHIi KOHTEKCT TYT MOJISrae B TOMY, IO KYJIBTYPH Pi3HHUX
KpaiH TPOAYKYIOTh pi3HE pO3YMiHHS LUX IIHHOCTEH Ta pi3Hy ix peamizamito. Maemo Ha yBasi
y3arajbHEeH] YSBIEHHS JIFOIEH TMpo Miji Ta 3aco0M JOCSTHEHh Oa)KaHOTO, HOPMH CBO€E1 TOBEIIHKH,
OPIEHTHPH MPABOCBIIOMOCTI, 3 SIKUMH 1HAWBIAH Ta COLIANBHI TPYIH CIiBBIIHOCATH CBOT [Iii.

B VkpaiHi, sik 1 B pO3rISHYTHX BHILE MOCTPAIIHCHKUX KpaiHax, y pe3ysbTaTi 3MiHH CYCHIIBHOTO
YCTPOIO, MaB MiCII¢ MOJITUKO-TIPABOBHI Ta i/ICOJOTIYHUN MEPeXill BiJ aJMIiHICTPaTUBHO-KOMaHIHOT
CHCTEMH JIep)KaBOYCTPOIO 1O CHCTEMH, 3aCHOBAHOI HAa PHHKOBHX BiJIHOCHMHaX. BHacmimgok mboro
BiOYBCSI pO3JIaJ Ta 3HUIICHHS TPOMAJICHKUX TPYI Ta iHCTUTYTIB, BTpaTa 0COOUCTICHOI iIeHTU(IKaIiT
3 KOJIMIIHIMU COIIaIbBHUMU CTPYKTypamu Toio. Ha i1eosioriyHoMy piBHI 11€ Bi10Opa3uiIocs maliHHAM
ABTOPUTETY HOPMATHUBHO-I[IHHICHUX CHCTEM CBIIOMOCTI «CTaporo 3pa3Ky» IiJl BILTHBOM IpOMaraHim
i71e¥ Ta MPUHIIMIIIB HOBOTO MOITUYHOTO MHUCIICHHS (HEe3aJIe)KHICTh, TIpaBa i cBOOOAH, i1el JeMOKpaTii
tomo). OCHOBHUM i3 TaKMX NPHUHLMUIIB, HAa HAlly AYMKY, € Te, IO JKUTTS JIOJEH Bce OuIbIle
1H/IMBIMyalli3y€eThCs, 8 perJaMeHTYBaHHS 330BHI X JIill — 3MEHITYEThHCSI.

OcTaHHE TIONIOKEHHS TaKOX IJIKPECIIOE BimMiHHOCTI (inocodii cydacHOi mpaBoBOi imeonorii Bix
KOJIMIIIHBOT: He3aJeKHa YKpaiHa MPOBIIY€ Te, 10 WICHHU 11 CyCNUILCTBA MOBUHHI PO3paXxOByBaTH Ha
cebe, pusuKyBaTH, poOUTH BMOIp ¥ HECTHM 3a HBHOIO BIAMOBINANBHICTH. lle pyx OuIbIIOi cBOOOMM
JMOMUHY Y BUOOpI Iiied Ta 3aco0iB iX JOCATHEHHS. 3a PaJsSHCHKUAX JK€ YaciB Maja MICIle 3HAYHO
OiybIna omika Jep)kaBH HaJl TPOMaJAsSHAMH, IO BimoOpakanocs ii KOHTpOJeM Hall yciMa acHeKTaMu
KUTTS (000B’SI3KOBICTB Al JUIsl BCIX TPOMAJISIH, periaMeHTallisl IPOAYKIIii BXKUTKY Ta iH.).

Otrxe, aHani3 cy4acHOi YKpaiHCBKOI (i10CO(CHKO-IPAaBOBOI Ta TEOPETUKO-IPABOBOI OYMKHU IIPO
MIPaBOBY 1/1€0JIOTIIO TOKA3aB TaKe:

1. VYkpaiHa HajeXHuTh JI0 POMAaHO-TEPMAaHCHKOI MPAaBOBOi CiM’i, sIKa BiJPI3HAETHCSA BiJ aAHIIIO-
aMEpPUKAHChKOT JIMHAMIYHICTIO, PO3TaTy)KEHICTIO, MOIIOM MPHUBAaTHOI Ta MyOJIIYHOT BIAIH,
TOIIIO;

2. dinocodist cyyacHOro yKpaiHCHKOTO MpaBa 0a3yeThCcsl Ha TPIOPUTETI MPaBOBUX I[IHHOCTEH, Ha

MPOTHBAry MOJITHYHUM (SIK 1le OyJo 32 paIsHCHKHX YaciB) abo peliriiHuM (SK B €rmoxy 0
CPCP); unnHi ocobmuBocTi (OpMyBaHHS NPaBOCBIIOMOCTI TpoMaasH (yHIAMEHTYIOTbCA Ha
3a0e3eyeHH] IPaBOMIPHOT MOBEIIHKH 33 PaxXyHOK HAaCaPKEHHS 3arajIbHOMIOCHKHUX IHHOCTEH;

3. [MoniTHKO-TIpaBOBa CHUTYyallisl B TOCTPAISHCHKHX KpaiHaX XapaKTepu3yeThcs (OPMYBaHHIM
CBOIX 11€0JIOr0-IIPaBOBUX KOHIEMIIN: CIaloK paJsHCHKOI MPaBOBOi i€0JIOrii 1ie JOCi YUHHUTh
BIUIMB Ha TOJITUKO-€KOHOMIUHMH CTaH HMX KpaiH (OKpiM aepxkaB Oanrilicekoro OJOKY), a
iMMirpariiss 3apo0iT4aH € OJHUM 31 NUISXiB YHUKHEHHS KPHUMIHAIBHOTO 30aradeHHs Ha
OaTHKIBIIHHI.
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IN THE UKRAINIAN HETMAN’S STATE (THE MIDDLE OF THE XVII -
THE END OF THE XVIII CENTURY)
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The scientific article is devoted to the research of the state ideology through the historic prism. It
characterizes the concept of the state ideology. It retraces the process of the development of the idea of the
Cossack’s state system as a national state idea in a chronological sequence since the middle of the XVIIth till
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the end of the XVIIIth century. It analyses the aspects of the state ideology formation in the years of the War
of National Liberation of the middle and of the second half of the XVIIth century and in Ukrainian political
and legal mind of the XVIIIth century. It analyses the influence of the state ideology of the Ukrainian
Hetman'’s state on the development of the state and law.

Key words: state, state ideology, history, Constitution, Ukrainian Hetman's state, law.

Cepena A.H. OCOBEHHOCTU ®OPMUPOBAHUSA T'OCYJIAPCTBEHHOM WAEOQJIOIMU B
YKPAUHE-TETMAHIIUMHE (CEPEJJUHA XVII — KOHEL XVIII BB.) / 3anopoxckuii HalmoHaIbHBIN
YHHBEpPCUTET, YKpanHa
Hayunast craTesi IOCBSIIEHA HCCIEJOBAaHUIO TOCYAAPCTBEHHON HJCOJIOTHH 4epe3 MCTOPHUYECKYIO IPH3MY.
XapakTepusyercss NOHATHE TOCYJapCTBEHHOM HAEOJIOTHM. B XpoHONOrHyeckod NOCIEeN0BaTEIbHOCTH C
cepenunsl XVII go xonna XVIII B. mpocnexxuBaeTcst mpoLece pa3BUTHS HICH Ka3alKoil ToCcy1apCTBEHHOCTH
KaK HalMOHAIBHON TOCYIapCTBEHHOH naeH. AHaIM3UPYIOTCSA acHeKThl (OPMHPOBAHUS TI'OCYINAapCTBEHHOW
HICOJIOTHH B TOJBl HAIlMOHAIBHO-OCBOOOIMTEIbHON BOWHBEI cepenuHbl — BTOpoil monoBuHel XVII B. u B
YKpauHCKO# monuTuko-npaBoBoii Meicin XVIII B. AxTyanmusmpyercs BOIPOC BIMSIHUS TOCYAapCTBEHHOH
H/IC0JIOTHH Y KpauHbI-I €TMaHIIHEI Ha pa3BUTHE TOCYAapCTBa U IIpaBa.
Kntouegvie  cnosa: eocyoapcmeo, eocydapcmeennas —uoeonoeus, ucmopus, Kowcmumyyus, Ykpauna-
T'emmanwuna, npaso.

Cepena AM. OCOBJIUBOCTI ®OPMVYBAHHSI JIEP)KABHOI IJIEOJIOITI B  VKPAIHI-
T'ETbBMAHIIUHI (CEPEJUHA XVII — KIHELIb XVIII CT.) / 3anopi3pkuil HalioHaIbHUI YHIBEPCHTET,
Vkpaina

HaykoBa crarTs mpuHCBSYEHa JIOCTIMHKEHHIO JEpXKaBHOI imeoJorii CKpi3p ICTOPUYHY TPH3MY.
XapakTepu3yeThCs TOHATTS Iep KaBHOT 11€0JIoril.

B xponomnoriusiit mocnigoBHocTi 3 cepenunu X VII no xinng X VIII ct. npoctexxyeThes mpoliec po3BUTKY inel
KO3aI[bKO1 JICPXKABHOCTI SIK HAI[IOHAJIBHOT JIepKaBHOI i71€i.

JepkaBHa Biaga y nepioj icHyBaHHsA Ko3ambkoi gep:kaBu B YKpaiHi BOJOJiNa €IHICTIO, CAMOCTIHHICTIO,
HEOOMEKEHICTIO, BEpXOBEHCTBOM Ha TEPUTOPIi JeprkaBH.

ABTOp BH3Ha4a€e acHeKTd (GOpPMyBaHHS Oep)KaBHOI imeoyiorii B POKU HALIOHAIBHO-BH3BOJNIBHOI BilfHH

cepenuHn — apyroi momoBuHH XVII cr. Ta B yKkpaiHCBKiil momiTuko-mipaBoBiit mymmi XVII cr.
AKTyami3yeTbcsi MUTaHHS BIUIMBY IEp>KaBHOI imeonorii YkpaiHu-I'eTbMaHIIMHNA Ha PO3BHTOK IEp)KaBH 1
pasa.

AHai3yeThCs €BOJIIONIS YKPAaiHCHKOT JIepiKaBHOI i/1e] Bl OYaTKy HaIliOHAILHO-BU3BOJIBHOI BiliHH (1648 p.),
¢dopmymoBanHs mnonitiyHOol mporpamu b, XmenpHunpkoro (1649 p.) m0 IOpUAMYHOrO 3aKpiIuICHHS
IIPOTEKTOpaTy HalliOHAJIBHOI Aep)KaBHOCTI y Mexkax MockoBcbkoi aepxkasu (1654 p.). CycninbHO-IIOTITHIHA
CUTYalis Ha yKpaiHChKuX 3eMinsix Apyroi monosuHU X VII — kinng X VIII cr. XapakTepusyroTbes 0COOIMBOCTI
PO3BHTKY i€l HalliOHAIBHOTO AEP>KaBOTBOPEHHS B YKpalHCHKil momiTHKO-1paBoBiit qymi X VIII cT.

BusHavaeThbes, M0 BaroMuii BHECOK Y PO3BUTOK JIEPKABHOT 11€0JI0Ti{ TOTO Yacy 3pOOHIIH MPOTPECHBHI Aisgdi
KueBo-Morumsiacekoi akanemii: Jlazap bapanoBuu, loanwmkiii [anmstoBchkuid, [HOkeHTiit [izens, Credan
SBopcekuit, Muxaiino Koszauuncekuit, ['eopriit Konncekuii, Amutpo Tymramo, I'puropiii CkoBopoma Ta
iHIII.

Pobutbes ananis qopobok Muxaiiina Kozaunncekoro, ®deodana [Ipokomnosuua B chepi qepikaBHOI i€0IOTil.
Benuka yBara mpupinsersbes inesM, ski Oynmu 3aknazgeHi I1. Opnukom y «Ilakrax ¥ Koncrurymiil mpas i
BoJbHOCTEH Bilickka 3amoposbkoro» (1710 p.), sika BpaxoByBajia IEpENOBi JOCSTHEHHS YKpAlHCBKOI Ta
€BPOTEHCHKOT MO THIHOT JYMKH.

Koncrurymis [Mummna Opnuka 3adikcyBana BiZOKpeMIIEHHS CYIOBOI TUIKH BJIJW, PO3MOALI BIAANA Ha TPH
TUIKK, X04a, 3BHYAHO, JAep>KaBHA BIIaja 3aJIMIIANACS €IHHOI0 BEPXOBHOIO BIAJOI0, KA Maja 3[iHCHIOBATH
nepkaBHi ¢yHkuii. [Torpeba 3axucTy Binm Hamamy 330BHI HOTpeOyBaio €IHOCTI Iiyeil i KoHcouimarmii,
MOTAJTBINOT IIEHTpATi3alii AepyKaBH.

Jlep>xaBHO-TIpaBoBa ifest B YKpaiHi-['eTbMaHIMHI BiAPI3HAIACS PI3HOMAHITHICTIO, ajie MOXKHA MO3HAYUTH
LITAR S ie 1 KOHIEMIIiH, SKi MOBTOPIOBAIKCS 1 CTAHOBHJIM CBOTO POJY KapKac KO3aI[bKO-T€ThMaHCHKOT
npaBoBoi cBigomocti. JlepkaBHa inmeonoris Bilicbka 3amopo3skoro Oyna He MPOCTO BiOOpaKeHHIM
MPAaKTUKH TMOJITHYHUX BigHOCHH. L[4 imeororist cTBOproBajacs AJsl TOTO, MO0 aKTUBHO BIUIMBATH Ha ITFO
MPAaKTUKY, BU3HAYATH XapaKTep MOJITHYHOI TMOBENIHKH JepKaBHUX HisuiB. [lomiTHyHA i mMpaBoBa QyMKa,
CTBOpPCEHA B IIe# mepiof] He 3HuKIA. L{i iei BiMBany Ha AepikaBHY 11€0JIOTiI0 HACTYITHHUX €MOX, BCTYIHBIIH B
cuM0i03 3 HOBUMH iJIesIMH, SIKi CTaJIH B IIEBHUX BHIA/IKAaX HABITH iX OCHOBOIO.

Knrouoei crosa: oepacasa, oeparcasna ioeonozis, icmopis, Koncmumyyis, Yrpaina-I'emomanwuna, npaso.

Actual situation shows absolutely evidently the huge ideology’s role for the society’s development.
Nowadays ideology doesn’t include only mental education, ideas, views, concepts etc, but it also
consists of political decisions, laws, economical and social programs and other events of all the sectors
of the vital activity.

The weakening of the state ideological bases and of the population’s support is destructive for a state,
as it causes loosing connection between a person and a state, it weakens national and state self-
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identification. That’s why the problem of searching for a uniting national idea, able to consolidate and
mobilize society is actual nowadays. It demands recognition of social needs and interests in all their
diversity (material, moral, scientific and other ones) as a starting point of the state ideology and
mental-theoretical activity formation.

According to the last researches of modern jurisprudence it is necessary to give a definition to the state
ideology. So state ideology is a totality of scientifically reasoned theories, doctrines, concepts, views
and convictions concerning the matter and strategies of the state development. There are several types
of the most widespread state ideologies in the world history, they can be classified by the type of
social and economic structure: slave-holding, feudal, capitalist or communist ones; the state ideologies
can be also classified by the level of state interference in social activities: conservative, liberal and
mixed one combining both; according to the attitude to a person, to his rights and freedoms there are
human centrist (humanistic) and state centrist (statist) ones; by the level of social relations influence
there are dominative (monopolistic) and alternative (pluralist) ones.

The ideology has always played a very important role in the history of humans. Domestic historical
experience is precious for a more detailed problem solution. It allows to define and to systemize
gained experience, to define its positive and negatives features, but the most important thing is the fact
that it allows to define some rules of the state ideology genesis and to contribute to the perfection of its
development in today’s Ukraine.

By the way, the interesting fact is that the ideology is divided in two main parts: the first one is
historical part that consists of our opinions about the history of our nation and state formation. The
historical ideas unite society by the bonds of inheritance and national and cultural unity, they allow
each of s to feel being a part of eternal historical world process. From the history we get knowledge
about traditions, study on achievements and mistakes of our ancestors.

The second one is a legal part that contains legal opinions, in other words all the totality of the ideas
regulating citizens’ activities. The legal knowledge allows all of us to use fully personal rights and
duties, both in the native state and in the international scene.

The aim of this scientific article is to find out the state ideology cradle and evolution of Cossacks’ and
hetman’s period on the base of the analysis of the historical and modern sources, scientific works.

Characterizing the theoretical base of the research, it is significant to say that great attention of state
and legal ideology problems in different aspects contains in the works of such famous scientists as
T. Andrusiak, V. Zhravskij, O. Zaichuk, O. Murashin, N. Parhomenko, O. Skakun, S. Slivki,
V. Tatsia, S. Timchenko, V. Tolstenko, I. Usenko, M. Tsvik, lu. Shemshunchenko etc. The question of
state and legal ideology development in different contests was researched by such scientists as
S. Alekseev, V. Lazarev, V. Korelskij, V. Aphanasiev, N. Matuzov, A. Malko etc. The important
source of systematized information showing a wide circle of Ukrainian ideology problems is the
research done by I. Kutashev, V. Stepankov, V. Litvinov, V. Shevchuk, V. Kononenko etc. Despite
this fact, it should be noted that a complete research of the state ideology from the view of the process
of its formation on different historical stages and its current state and perspectives of the development
hasn’t been formed yet.

The national state ideology has its history of the development. It is important that the state ideology
evolution was connected with the level of the development of the society, the state and the law.

One of the most famous historical pages of the state ideology was added by a new social stratum that
undertook a role of the national guide. The name of this stratum is the Cossacks. The phenomenon of
the Ukrainian Cossacks is unique. The center of the Cossacks was Zaporizka Sich, it had clear signs of
an organization created on the example of European military orders with all their attributes.

The period between 1648 and the end of the XVIII th century. was turning-point and had great
influence on the counties of East and Central Europe. It was the period of the Ukrainian National
Revolution and of the formation of Ukrainian nation statehood. Such factors as the patriotic
enthusiasm and the filling of pride after Cossack’s army victories, Ukrainians role in the war, the
precious state materials formation contributed to the new Ukrainian ideology development and
undermining of the ideological basis of the Polish-Lithuanian Commonwealth (Pol. Rzeczpospolita)
and to the removal of its power from the Naddnipryanska Ukraine.
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In 1649 B. Khmelnitsky presented his own program of the Ukrainian Cossacks State on the base of the
idea the Ukrainian Unity. He synthesized the idea of ancient Knyazhs’ Ukraine Rus’ with a new idea
of Cossacks statehood. The Hetman didn’t simply set a task of creating an independent state that had
to unite all the ethnically Ukrainian lands, but he did his best to do it.

The contribution to the state ideology development in Ukraine was made in XVII — XVIII century by
such progressives of Kyiv-Mohyla Academy as Jossip Kononovich-Gorbatskij, Lazar Baranovich,
lonikij Galyatovskij, Inokentij Gizel, Stephan Yavorskij, Mihajlo Kazachinskij,Goergij Koniskij,
Dmitro Tuptalo, Grigoriy Skovoroda etc. The Scientists of Kyiv-Mohyla Academy devoted
themselves to the natural law and social agreement development. They derived state and law from a
permanent human nature, but its essence stayed constant during the whole period of state and law
development, taking in account the fact that state hadn’t always existed.

Michail Kozachinskij (1699-1758) — a ukrainian writer, professor, philosopher, educator and religious
figure is a prominent figure in the pleiad of Kyiv-Mohyla Academy professors.

His work “Public Politics” is worth of attention. The tractate is based on Ph. Aphinskij views on
natural law and on the work of Yust Lipsil “Politics”, where he presented the doctrine of “natural
statute” and “natural justice". Basing on it, M. Kozachinskij studied natural justice as an integral part
of human nature, that can be perceived just by human mind. M. Kozachinskij approach to human laws
was interesting, he divided them into public and canonical ones. Then “public law is the law caring for
a method of heredity or choice because all the governors base on these factors... Directive law is the
law providing the situation [1, 341].

The motive of fair vengeance: “Natural law always permits killing the man threatening with an axe”
[2, 353] is traced in the tractate of M. Kozachinskij “The Philosophy of Aristotelianstva”.

He affirmed that social or public (for him public and social have the same meaning) state is natural for
a human, as just being in this state “human nature, his mind as well as his natural rights can develop
most fully”. This, in essence, democratic point of view, that doesn’t stop but strengthens the natural
law action in the civil law, demanded from M. Kozachinskij the denial of any possibility to separate
citizens’ “natural rights” in favour of state power while creating a social agreement between
subordinates and governors. M. Kozachinskij recognized the right to life, to freedom of conscience (a
right to behave following own mind), to private property and to choose (where there is no choice,
there is no liberty) the most important natural human right, because it is the base of any form of
government. He found the action of “natural law” so obligatory and so necessary that even God
couldn’t break it, or else He would contradict himself.

It would be unacceptable not to pay attention to the ideas of the authors (P. Orlick, G. Gertsik,
A. Vojnarovckij) of the Constitution (1710), that took into account the advanced achievements of
Ukrainian and European political mind. “The pacts and the Constitution of Zaporizka Army rights and
freedoms is the “social agreement” philosophy and ideology expressed in the language of legal norms”

[8, 236].

Many of the document’s positions have conceptual character and are the reflect of the particularities of
the Ukrainian political mind in the begging of the XVIII century, and an example and a base for the
following theoretical researches of Ukrainian political thinkers.

The Constitution began with a solemn declaration, by its form it was an agreement between the
Hetman, a foreman and the whole Zaporizka army, by its content it was a document proving the rights
of Ukraine on independence in political and legal concept of the period. As for an agreement, P. Orlick
made a conclusion about the possibility of its retrial in case of nonfeasance by both sides, it means a
right of the nation to a revolt against despotic power. This conclusion is based on the postulate saying
that nation is the only competent state sovereignty bearer and transmitter.

As a political document Constitution declarative positions had the meaning of the manifest of
“Mazepian” movement, in other words, the programs of fighters for the independence of Ukraine of
the beginning of the XVIIIth century. The preamble and three prime paragraphs were devoted to it.
The program was led down to the following positions: the state independence of Ukraine, the
orthodoxy as the state religion, eternity and inviolability of set borders, setting of Swedish patronage
in Ukraine (in fact a union of two states), a necessity of setting friendly and union relations with the
Crimean Khanate.
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P. Orlick affirmation saying that B. Hmelnitskij emancipated Ukrainians from the Polish-Lithuanian
Commonwealth (Pol. Rzeczpospolita) power, returned its state status and accepted the protectorate of
Moscow of his own free will hoping on keeping all the obligations taken by both sides, was very
important for the ideological fight of Cossacks foreman against Moscow officials. But after hetman’s
death Moscow officials began breaking ancient Cossacks rights, privileges and arrangements achieved
before, it led Zaporizka Army “ ... had to defend the inviolability of their laws and freedoms by
shedding their blood and a brave uprising, their defence was graciously supported by God, lawlessness
avenger” [4].

P. Orlick said, that the revolt of lvan Mazepa against Moscow was of the same type, he continued
B. Hmelnitskij traditions fighting for nation freedom and reestablishing relation with Swedish
Kingdom. The similar historical parallel had to approve ideologically I. Mazepa’s acts and show their
strategic aim — state independence restoration of Ukraine and fulfilling the historic mission of
Cossacks.

“All the authors of the Constitution (P. Orlick and Cossacks foreman) intended to unite fragments of
their past and point the model of the society, that would contain the main achievements of the nation.
The ideas given in the document are a result of a millennium political development of Ukraine, they
show a high level of self-conscience of the nation, its political culture, its creative potential. This
document is a material idea of Ukrainian state — Hetman’s State and at the same time it is a perfection
of the state essence comprehensionof that period [5, 50].

Therefore this document is the Constitution of the independent Ukrainian state, for which 1. Mazepa,
P. Orlick and their supporters and followers fought. Among the main state-law ideas, that were of a
great importance for the formation of the political outlook of the Ukrainians, we must note the idea of
independence of Ukraine and the Ukrainians’ rights to their own state, the idea of separating juridical
power, separation of power into three branches, though, state power belonged still to the supreme
power, that exercised state functions and the idea that hetman had to care for “the nation wasn’t
charged by excessive taxes, oppressions and demands”. By the way, “The pacts and the Constitution
of the rights and freedoms of Zaporizka Army...” contain a range of democratic and progressive ideas:
setting personal rights and freedoms, fair separation of public benefits, support of social undefended
classes. There was one more legal principle — the supremacy of law in the state. Its fulfilling was the
main hetman’s, governors’ and all the citizens’ duty.

P. Orlik’s idea of independent Ukraine wasn’t realized in that period, as Europe didn’t support its
confrontation with Russia, it was a goal of the hetman-immigrant. But theoretical P. Orlik’s heritage
showed a high level of his political mind and his intention to democratize the state system in Ukraine.

In general, political and legal views of such Ukrainian hetmans as Bogdan Hmelnitskij, lvan Mazepa,
Philip Orlik contributed to the national political and state ideology formation and development, to the
interfering of Ukraine in the political processes of Europe, its consolidation as an equal European
partner, to the strengthening its international authority.

The state ideology development forerunner of the hetman’s period was Cossacks’ chronicle existing in
Ukraine since the end of the XVII th till the beginning of the XVIII th century, and was of great
importance for the formation of the ideas of Ukrainian state-formation. The most famous ones are the
works of Roman Rakushka-Romanovskij, Samijlo Velichko and Grigorij Grabiyanka.

As I. Terluk and 1. Flus say “Firstly, the chronicle of the Cossacks’ period wasn’t an act of a
spontaneous formation, it had a good theoretical basis that had been achieved by the chronicles’
authors in the Kyiv-Mohyla Academy. Secondly Cossacks’ chronicle appeared as a protest against
ideological reasoning of Russian and Polish centrism. Thirdly, Cossacks’ chronicle managed to
propose conceptually complete schemes of ideological reasoning of the most acceptable for high
society (Cossacks’ foremen) model of its relations with Russian dynasty. The political leadership
established by Cossacks after National Revolt in Ukraine, particularly on the left bank of the Dniepr
was put in the basis of this scheme” [6, 158].

The chronicles’ authors were the spokesmen of the Cossacks’ foremen ideology supporting Bogdan
Hmelnitskij’s politics, in other words, official ideology of the Ukrainian government of the left bank
of the Dniepr of the period since the end of the XVII th till the beginning of the XVIII th century. The
particular features of their points of view were love to the native land, recognition Ukrainian state
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tradition from Kyiv Rus’, hate to foreign conquerors. But, the idea of autonomy of Ukraine, of
voluntariness and agreement of joining Ukraine to Russian state were defended.

So, these chronicle works established Ukrainian state tradition as the beginning of the political mind in
the Hetman’s State, based on the idea of autonomy and Ukrainian patriotism in times of constant
Russian orientation. With their works they prepared the appearance of political and ideological
concept of Malorossiya, characterizing its components as: underlining the voluntary and contractual
character of the union of 1954; joining Malaya Russia to Velikaya Russia through a common king
(tzar); mentioning ancient rights and freedoms of Malorossiya and its nation etc. The concept of
Malorossiya, formed by Cossacks’ ideologists, and legal grounds of hetman’s “contractual” articles of
1669, 1672, 1687 became political and legal basis of Ukrainian autonomy limitation and its removal in
conclusion [6, 159].

In the end of the XVIII th century there was a great number of examples of servility and corruption
among Ukrainian elite, that because of personal benefit began to serving to Moscow tzars. Petr’s |
assistant Ph. Prokopovich, apologist and theoretic of centralized empire, by the way metropolitan of
Kyiv realised the imperial plan of russification of church and education in Ukraine. But despite all
these facts Pheophan Prokopovich (1681-1737), a professor, a rector of Kyiv-Mohyla Academy, a
famous politic and religious figure made a great contribution to the Ukrainian state ideology
development.

Ph. Prokopovich devoted a range of his works: “Mental Regulations” (1721), “The Truth of
Monarchic Will” (1722), “About Power and Honest of the Tzar” and others to the problems of law.
His was the first to create a variant of the theory of the enlightened absolutism, using the theory of
natural law and social agreement. But analyzing the scientist’s works we begin to understand the
importance of the idea of the absolutism according to the idea of the enlightenment

To Ph. Prokopovich’s mind, appearance of a state is an act of natural laws. He said that power was
necessary to follow natural law in order to deter evil human passions, guard human cohabitation. “If
this law didn’t exist, the Earth would be deserted, the human race would disappear. Human evil made
people create a society union, uniting and defending themselves from internal and external enemies
with state power, with the whole nation force, with the weapons given by God” [7, 90].

Ph. Prokopovich @. spoke about three main forms of state power organisation: the democracy, “all the
main questions are solved by the whole nation agreement”, the aristocracy, “the state is governed
neither by the nation nor by the only monarch, but by several officials elected by the nation” and the
autocracy, “state power belongs to one person”. The thinker sympathized with the last one. At the
same time he divided all the main forms of state power organizations into elective (no matter what it is
democracy, aristocracy or monarchy) and inherited ones. Speaking about principally inherited and
elective forms of state life organizations the thinker sympathized with the inherited absolute
monarchy.

Ph. Prokopovich was an apologist of the idea of caesaropapacy, ideologically reasoning submission
the church to the tzar’s will, he prepared “the Mental Regulations” throwing away the idea of church
autonomy from state power and turned it in one of empire’s instruments.

Absolutism’s and imperial grandeur’s apologetics of Pheophan Prokopovich, despite political
engagement, had complete sequential character.

During the period since 1764 till 1785 Ukrainian autonomy was liquidated, Ukraine found itself
depending on Russian and Austro-Hungarian Empires Ukrainian society was penetrated by the
atmosphere of national humiliation, political and economical oppression. Aristocratic ideology
reinforced by imperial centralism’s ideas and practice forced out the ideology of governing of the
nation. The other side of this process was amalgamation of Ukrainian aristocratic idea with common
imperial discourse, that’s why it stopped existing as a separate phenomenon.

Administrative and ideological politics of Russian Empire led step by step to the loss by the Hetman’s
state its former name “Malorossiya”. These and other factors contributed to the formation of
Malorossian ideology and identity in Ukraine.

Malorussian ideology was divided into two branches: Malorussian separatism and Malorossian
absorption. The last one can be considered as one of the factors of later theories of “the only Russian
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nationality” and xenophobic ideas about the Ukrainian statehood as a spoiled form of Russian ones.
Besides, after Cossacks foremen joining to Russian nobility and its descendants’ sequential
russification in the end of the XVIIIth century, appears an idea about Ukrainians as rural population,
these factors contribute to the inferiority complex [8, 180].

Despite all these facts, Hetman’s state incorporation to the Russian Empire was passing slowly and
took more than a century, it shows quite a strong ideological and legal reasoning of state formation,
interior solidarity of foremen as its main class, its high level of self-consciousness.
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E®EKTUBHICTDH 3AKOHOJABCTBA SIK ®OPMMU ITPABA
Tumuenko I'.B., k.10.H., JOIIEHT

Beposncwvruti incmumym 0epacagno2o ma MyHiyunaibHo2o ynpaeiiHHs.
Knacuunozo npusamnozo ynisepcumemy

VY craTTi 00TpyHTOBYETHCS HEOOXIAHICTD JOCHIIKEHHST €)EeKTUBHOCTI 3aKOHOJJABCTBA HE TIJIBKH 3 TOYKH 30PY
3MiCTy, ane i popmu. 3po6IICHO BUCHOBOK IIPO Te, IO JOCIIHKEHHS Ii€BOCTI pi3HHUX (OPM IpaBa JOMOMOXKeE
pO3pOOUTH Ta BKHTH 3axOIiB, CHPSIMOBAHMX Ha MiJABHIICHHS e(QEKTUBHOCTI 3aKOHOMABCTBA 5K
HaiiBaxMBiIIoi popmu npasa B YkpaiHi.
Kniouosi cnosa: egpexmusnicms 3aKoH00a6Ccmed, 3aKOHOOABCMBO, 3AKOH, 3AKOHOOAGUULl AKM, RIO3AKOHHULL
HOPMAMUBHO-NPABOBULL AKM, HOPMAMUBHO-NPABOBULL AKM, HOPMAMUBHUL 00208iD, NPABOBULL 36UUAII.

Tumuenko A.B. DOOEKTUBHOCTb 3AKOHOJIATEJILCTBA KAK ®OPMbI TIPABA / BepasHckuii
MHCTHTYT TOCYIApCTBEHHOTO M MYHHIUIIAIBFHOTO yIpaBieHHs KilaccH4ecKoro MpMBAaTHOTO YHHUBEPCHUTETA,
VYkpauna

B cratse 060CHOBEIBaeTCS HEOOXOIMMOCTD HCCIEN0BaHMS 3()(HEKTUBHOCTH 3aKOHOIATEIHCTBA HE TONBKO C
TOYKH 3pEHUsl cojepkaHus, HO M (opMbl. CrmenaH BBIBOJ O TOM, YTO HCCIENOBAHHE NEHCTBEHHOCTH
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pa3nMuHEIX (opM IpaBa IOMOXKET pa3padoTaTh M IPHHATH MEpHl, HAlpaBJICHHbIE Ha ITOBLIIICHHE
3¢ eKTUBHOCTH 3aKOHOJATENHCTBA KaK BaKHEHIIeH (opMbI IpaBa B YKpauHe.
Knouesvie cnosa: sgpgpexmusnocms 3aKkono0amenvcmed, 3aKOHOOAMENbCMBO, 3AKOH, 3AKOHOOAMENbHbII aKm,
NOO3AKOHHbIL HOPMAMUSBHO-NPABOBOU AKM, HOPMAMUEHO-NPABOBOU AKM, HOPMAMUBHBIL 002080p, NPABOEOL
06bruail.

Timchenko A.V. EFFICIENCY OF LEGISLATION AS LAW FORM / Berdyanskiy institute of state and
municipal administration of the Classic private university, Ukraine

This article contains the evident of importance legislation searching efficiency not only from the side of
content but also including its form.

The author makes next deductions: at first, analysis of making different forms of legal orders noting gives the
reason to claim, that such legal forms, as custom, normative contract, or sub legislative law normative act are
more useful, contain more ability and influence power on conscience and behavior of person, so they are
more effective than laws, and its characteristic characterize exactly legal forms, but not its content. However
it doesn’t matter, that law should be banned, as less effective legal form. Searching of ability of different legal
form helps to develop and make actions directed on increasing legislation efficiency as the most important
legal form.

At second, high-quality legal-theory analysis and practical decision of efficiency problem of legislation is
impossible in matter of wide using definition “legislation”, because in such situation laws and other legal
forms or laws and other law normative acts are mixing. Each legal form contains specific, special features of
its forming and functioning, and it influences on efficiency level of its action. Also, the wide understanding of
legislation decreases the law role in state and society life, and doesn’t fulfill the main principles of power
distribution and supremacy of law, makes it equal with sub legislative law normative acts, as a result makes it
less effective. It should be pointed out, that law authority as the main legislation form had been undermining
during centuries — it was long-term absolute power in Russia, which had established the single understanding
of law as monarch will and period of soviet law understanding, which had begun from denial of law as legal
source.

So the wide definition of legislation should faster be banned from juridical theory through practice way,
which can be considered as science and practice well for juridical work. In fact, in Ukraine Law project
“About law normative acts” qualification of law normative acts and other legal sources, which defined and
have power in Ukraine, should be done, point on their correlation special features, and paragraph 10 of article
1 of project should be noted in such way: “Legislation of Ukraine — is totality of law normative acts with
higher juridical power, which are adopted in special order by the highest legislative body of state or national
referendum and which regulate social relations”.
Key words: legislation effectiveness, legislation, law, legislation act, sub legislative law normative act, law
normative act, normative contract, legal custom.

dopMyBaHHS JIOCKOHAINO1, Y3TrOJPKEHOI Ta e(EeKTUBHOI CHCTEMH HAIllOHAJbHOTO 3aKOHOJABCTBA €
OJIHUM 3 HaMBaXKJIMBILIMX 3aBJaHb YKPATHCHKOI JIep)KaBM Ha CHOTOAHIIIHIA JIeHb. 3aKOHOMABCTBO €
OCHOBOIO JIEP’KaBHOTO 1 CYCIIUJIBHOTO JKHUTTS, 0€3 HbOIO HEMOJKIIMBE IPOBEICHHS EKOHOMIYHHMX,
MOJITHYHHX, COI[laIbHAX Ta I1HIIUX IEepPEeTBOPEHb, IHTErpallis Hamoi KpaiHu 10 €BpONEHCHKOro
coro3y. 3okpema, Yka3 [Ipe3umenta Ykpainu Big 11 yepBHsa 1998 p. Ne 615/98 Busnauae Crpareriro
iHTerpanii Ykpainu B €Bporneiicbkuii Coro3 1 10 OCHOBHHX HAaNpsMKIB IBOTO IPOIECY BiJHOCHUTH
amanTaiiio 3aKOHOJaBCcTBa YkKpainu 1o 3akonogaBctBa €C [1]. TIpoTte, mpuBeieHHS YHHHOTO
HAI[IOHAJILHOTO 3aKOHOABCTBA Y BIJIIOBIAHICTH 13 €BPOICHCHKUMHU CTaHJApTaMH 1€ HE TapaHTye
pesynpTaTUBHOCTI iforo nii. ToMy, Hapasi akTyalbHHM i BaXJIMBUM € JIOCIDKEHHS SK CaMOro
TIOHSTTS ,,3aKOHOJJABCTBO”, TAK 1 MUTaHHS 3a0€3MeUeHHs HOro e(heKTHBHOCTI.

Cnia 3a3Ha4YUTH, MO0 TOHATTS ,,e()EKTUBHICTH  HAJICKHUTh JIO YKMCIa HANOLIBII 3arajbHUX 1 4acTo
BUKOPUCTOBYBAaHMX XapaKTEPUCTUK PI3HUX cdep JIIOACHKOI AiSUIBHOCTI Ta 3HAaXOIUTh CBOE
3aCTOCYBAHHS y Pi3HUX raiy3sx Hayku [2, 83], y ToMy 4uchi i FopuauyHii. 30KkpemMa, [bOMY THTaHHIO
OPUCBATHIM  CBOT mpami Taki HaykoBii, sk I. Anamkin [3], O.Bonk [4], I Taiiu [5],
B. T'onoBuenko [6], B. Aeep’siHoB, B. Cipenko, 1. IlleBuenko [7] Ta in. IlpoGiema edexTHBHOCTI
PO3TIAJAETECS 3 TOYKMA 30pY PI3HUX NPAaBOBHX SIBUIL, ajle€ OCHOBHUM O0’€KTOM NPOIOHOBAHUX
JOCHIPKEHb € HOpMa Ipasa, IPH OMY IE€peBakHA OINBIIICTD JOCHITHUKIB HE BBaXKa€ 3a MOTpiOHE
pO3MeKOBYBaTH €()EKTUBHICTh TAKUX MOHATH, SIK ,,[TPaBo” 1 ,,3aKOHOAABCTBO”. Pa30M 3 TMM O4eBHIHO,
IO JOCIIIKYBAaTH OKPEMO NMOTPiOHO He TiNBbKH BUIIE3a3HAUEH] SIBHUILA, e i pi3Hi GopMH BUpaKEHHS
MpaBa, a OCTaHHI — HE TUIBKH 3 TOUKH 30py iX 3MicTy, ajne i popmu.

BpaxoByroun Bulll€3a3HAUYCHE, Mema IaHOI CTAaTTI — JOCHIIUTH e()EeKTHBHICTh 3aKOHOJABCTBA SIK
¢dhopmu mipasa.

VY HaykoBiii JiTeparypi npobiiema eheKTHBHOCTI 3aKOHOJABCTBA MEPEBAKHO PO3TILINAETHCS 3 TOUKH
30py edekrtuBHocTi Horo 3micty. Tak, C.IloneHiHa 3a3Hadae, MO NPUYMHA HECPEKTUBHOCTI
3aKOHOJIABYMX TPHITUCIB HEPIJAKO MICTUTHCS B IOPUINYHUX XapaKTEPUCTHKAX BUIAHUX 3aKoHIB. Jlo
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MPaBOBUX IapaMeTPiB SKOCTI 3aKOHy, KOTpi, Ha 1 JIyMKy, 3a0e3Me4yyioTh e(EKTUBHICTD
3aKOHOABCTBA, HAJIC)KATh TaKi: JOCKOHAIICTh MPABOBHX HOPM (BOHH ITOBHHHI SIBJSATH CO0OI0 came
NPaBOBl PO3MOPSIKEHHSA, MAaTH TPUWICHHY JIOTIYHY CTPYKTYpy W 3a0e3ledyBaTHCh HMPUMYCOBOIO
CHJIOI0 JIep’KaBH), BiJCYTHICTH MpPOTalIMH, CHUCTEMHICTh, KOHCTHUTYUIHHICTh, MpsiMa Jisi 3aKOHY,
BiJIMIOBITHICTH TIPUHIIUITY 3aKOHHOCTI Ta palioHaJbHA BHYTPIlIHS MOOYI0Ba CUCTEMH 3aKOHOJIABCTBA
3aramom [8, 38-55].

He 3anmepeuyroun BuIe3a3HaueHe, MU MPHEAHYEMOCS 0 Ti€l TOUKU 30pY, IO SKICTh 3aKOHOJABCTBA
JIOPEYHO OCIIKYBATH y TBOX aCMEKTaX: 3MICTy Ta (JOPMH.

Takuit miaxig 10 BUBYEHHS SKOCTI 3akoHY 3amporonyBana O. Cupux. Ha ii gyMKy, BIIacTHBOCTI, IO €
CKJIaJHUKAaMU SIKOCTI 3aKOHY, MOJUISIOTHCS Ha 1Ba OCHOBHI BHIM: BJIACTHUBOCTI, IO XapaKTEPH3YIOTh
3aKOH K JDKEpeJIo TpaBa, 1 BIACTHBOCTI, IO XapaKTEPH3YIOTh 3MICTOBHUH acCHEeKT SKOCTI 3aKOHY.
BractuBocTi 3aKOHY, KOTpi XapaKTepU3yIOTh HOTO SK JDKEPENO MpaBa, € MEPBUHHUMHU CTOCOBHO JIO
BJIACTUBOCTEH 3aKOHY, IO XapaKTepH3yloTh HOrO 3MiCT. IX BiJICYTHiCTH pOOMTH HEMOMIHMBOIO JIiIO
3aKpiIVICHUX Y HbOMY HOpPM TIpaBa, HE3aJeXHO BiA iX 3AaTHOCTI OyTH e(pEeKTHBHUM PEryIsiTOPOM
CYCIIIIFHUX BiTHOCHH. SIKiCHa BH3HAYEHICTh 3aKOHY fAK JDKEpena IMpaBa XapaKTePU3yeEThCS TpboMa
pPOMOBUMH aTpHOyTaMHu, TOOTO O3HAKaMH, IO BIIACTHBI 3aKOHY SIK HOPMAaTHBHO-TIPABOBOMY AaKTy
(HasBHICTH MUCHMOBOTO JPKEpENia, BiAMOBIAHICT, KOHCTUTYIIT, IHIIIMM aKTaM BHUIIOT FOPUINYHOT CHIIH,
HAsSBHICTP HOBUX HOPM TpaBa a0o pillieHb MPO 3MiHY HOPM IpaBa, M0 AIF0Th, a00 MPO BU3HAHHS
TaKMMHU, 10 BTPATHJIH CUIy), 1 YOTUpMa BHJOBUMH aTPHOYTaMH — O3HAKaMH, IO XapaKTEpU3YIOTh
3aKOH SIK BHJL HOPMAaTHBHO-TIPAaBOBMX AaKTiB, KOTpI MarOTh BHIIYy IOpPUAMYHY CHIY (YyXBaJeHHS
3aKOHOAABYMMH OpraHaMH BIaAu a00 HapoAOM MiJl 4ac pedepeHayMy; HOTPHUMaHHS KOMIIETEHIT
3aKOHOJABUOTO OpraHy TIIpH YyXBaJEHHI 3aKOHy; IOTPHMAHHS IIPOIEAYp YXBaJCHHS 3aKOHY;
JOTPUMaHHS NPOLEAYp HaJaHHS 3aKOHY YMHHOCTI). BigcyTHicTh X04a 6 0JHOTO 3 aTpuOYTiB 3aKOHY
(ponoBux ab0 BUIOBUX) 03HAYAE, IO JOCIIDKYBAHUM aKT HE BOJIOJIE SKICTIO 3aKOHY, a € PI3HOBHIOM
NPaBOTBOPYHMX MOMIJIOK, IPaBOMOPYIIEHb TOIO. HasgBHICTP y 3aKOHy BCi€i CyKyIMHOCTI
BIIACTUBOCTEH, NMPUTAMAaHHUX HOMY SIK JDKEpewy IpaBa, XapakTepusye Horo sk ¢Gopmy 30BHIIIHBOTO
BUpa3y HOPM IIpaBa, IO MICTATHCS B HHOMY, HaJae M 3arajJbHOOOOB’I3KOBOT'O CTATYCy PEeryJIsiTOPiB
cycminpHux BigHocuu [9, 39-48].

BracTuBoCTI X 3aKOHY, IO XapaKTEepPHU3YIOTh SKICTh HOTo 3MicTy, O. CHpHX MPOMOHYE PO3TISAAATH Y
YOTHUPHOX AacIeKTax: JIOTIYHOMY, MOBHOMY, IOPUAMYHOMY, COI[ialbHOMY. MH TOTOKYEMOCH i3
TBEPKEHHSM, 10 Taka Kiacudikarilis BijoOpaxae pi3Hi, HE JOTUYHI OJMH JI0 OJJHOI'O aCHEKTH SKOCTI
3aKOHY, 1 € TIOBHOIO, @ 3aKOH, II0 BOJIOJIIE BCI€I0 CYKYITHICTIO MPUTAMAHHUX HOMY SIK JDKEpeIy IpaBa
BJIACTHBOCTEH, a TAKOX BJIACTUBOCTEH, III0 XapaKTEPH3YIOTh HOTO 3MICT, € 3aKOHOM HAJISKHOI SKOCTI.
Ta npu bOMY JOCTIIHUIIA 3a3HAaYaE, MO ePEKTUBHICTD € BIACTHBICTIO JIii 3aKOHOAABUMX IPHUITUCIB, a
caM 3aKOH sIK JDKEepesIo paBa Takoi BIACTUBOCTI He Mmae [9, ¢. 48-56, 72].

AJne 9u JOpedHo MpU BUBYCHHI MPOOIeMH e()eKTHBHOCTI 3aKOHOAABCTBA TOBOPHUTH PO €()EeKTUBHICTh
TIBKM 3aKOHOJIABYMX TMPUIKCIB, ITHOPYIOUYH TIPU I[OMY NMHTaHHA ¢(QEKTHBHOCTI 3aKOHY SIK (popmu
1paBa, BIAPUBATH 3MICT BiJl GOpMH, sika TUIBKH 1 pOOUTH iX AiicHUMH? BianoBias Ha 1ie MUTaHHS, HA
Hally JyMKy, MOXXHa JaTH, JIMIIE MPOaHaJi3yBaBIIN CIIOCIO YTBOPEHHS DPi3HUX ()OPM BHPAKEHHS
MPaBOBHX MPHITUCIB.

Tak, croci0 yTBOpEHHS 3aKOHY — YXBAJICHHS HOT0 3aKOHOJaBYMMHU OpraHaMHM BJiaJd a00 HAPOJIOM ITiJ
qac peepeHayMy, € BUIOBOIO BIACTHBICTIO, CYTTEBOIO O3HAKOIO HOro sk ¢opmu mpasa. He MoxHa
BIIMOBJIATH B HAsBHOCTI TaKMX BJACTUBOCTeW M iHmmMM Qopmam mpasa. IIpoaHanmizyBaBmm Ta
MOPIBHSBIIH 11i BJIACTUBOCTI, MOKEMO 3POOMTH MEBHI BUCHOBKH OO JIE€BOCTI, 3MaTHOCTI Ta CHUJIM
BIUIMBY THX UM 1HIIMX (OPM IpaBa Ha TOBEAIHKY Ta CBiJOMICTb JIFOAWHH.

Hanpuknan, BmnactuBicTio Takoi gopmMu mpaBa, sK 3BHYald, € T€, UI0 BiH HE BCTAHOBIIIOETHCA 32
pillIEHHSIM OpraHiB Jiep>KaBHOI BIIa/iv, 2 POPMYy€eThCs Oe3MoCcepeIHbO CAMOI0 CYCIUTFHO MPAKTUKOIO,
BUHHKA€E B Pe3yNbTaTi MOBTOPEHHS Ta y3arajlbHEHHs HAaHOUIbII palioOHaJbHUX BapiaHTIB MOBEIIHKU
JIOAMHU. Y CBOIO 4Yepry, HOPMAaTHBHMH JOTOBIp MICTHTh B3a€MHI IpaBa, OOOB’SI3KM Ta
BIJINIOB1IaJIbHICTD CTOPIH, KOTPI BCTAHOBJIIOIOTHCSA caMUMHU Cy0’ekTamu mpasa. OTke, SKIIO 3aKOH yCe
X Takd OyB 1 3aJMIIA€ThCS HAcaMIlepesl aKTOM BOJICBUSIBIICHHS JIEPXKaBH i TOMY Ha NUISAXY CBOET
peamizanii BiH OOOB’SI3KOBO HapaKaTUMEThCSI Ha NEBHUH IICHXOJOTIYHMKA OMmip, TO 3BUYail
BUPOOJISIETBCSI  CaMHUM  CYCHIUJIBCTBOM, 3yYMOBIIOETHCS XapaKTepPOM HApOJHUX IIEPEKOHAHb Ta
3aKpIILTIOETBCSL Y JIIOJICHKIN cBiomocTi. 1o % cTocyeThbcss HOPMATUBHOTO JIOTOBOPY, TO CYO’€KTH
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MparHyTh BHKOHYBATH IPABOBI TNPHUITACH, IO MICTITHCS B HBOMY, OCKUIBKH BiH BHpPaXa€ 3TOMY
YUYacHHUKIB 32 BCiMa CYTTE€BHMH acIeKTaMM, € aKTOM BOJICBHMSBIICHHS JIIO/IEH, akTOM IX CBiZoMoi
MOBE/IiHKH 1 CIPSMOBAaHUI Ha JAOCSITHEHHS 3arajJbHOro Ojara HUITXOM 33J0BOJICHHS IHTEpECY KOXKHOI
31 cTopiH. Tak caMo MU MOKEMO MOPIBHATH 3aKOH 1 MiJ3aKOHHWUI HOPMAaTHBHO-TIPABOBHH aKT: 00MIBa
MPUIMAOTECA OpPTaHaMH JepXKaBHOI B, 3MICTOM O0OX € MPaBOBI HOPMH, MPH I[HOMY ,,Je-tope”
3aKOHM TTOBHHHI MaTH BHUINY IOPUAWYHY CHIJIy CTOCOBHO IO IiJ3aKOHHHX HOPMAaTHBHO-TIPABOBHX
akTiB. BogHouac Ha MpakTHII MU MO>KEMO CIIOCTEPIraTH CUTYallil0, KOJIM OUIbIIy IOPHIUYHY, a BiITaK
1 peTyISATHBHY CHITy MalOTh HE 3aKOHH, a MiA3aKOHHI HOPMAaTHBHO-TIPaBOBI akTH. Tak Bike CKIaIOCs
ICTOPUYHO, AICTAJIOCA HAM Y CIIAJIOK 1 3aKPIMMIOCS B CBIIOMOCTI.

30kpeMa, TOSCHUTH IF0 CUTYaIlil0, Ha Hallly JYMKY, MOKHA IIUISXOM BUSIBJICHHS MPUYUH HAasBHOI B
OPUAMYHIN HayIll i MPAKTHIIl KOMi3il MOTJISAIIB Ha MTOHSTTS ,,3aKOHOJIaBCTRBO.

[o-neprre, 3aKOHONABCTBO PO3TISAAETHCA SK YCS CYKYIHICTh BCTAHOBIIOBAHUX KOMIIETEHTHHMU
MPaBOTBOPYMMHU OpTraHaMH HOPMATHUBHO-TIPABOBUX aKTiB, LIO MICTSATh HOPMH MpaBa. Y Oilbl
MMOBHOMY 00CsI31 MOHSATTS ,,3aKOHOAABCTBO”” MOXe OyTH BU3HAYCHE K (DOpMa iCHYBaHHS IpaBa, CIocio
HaJaHHS OPUIAYHOTO 3HAYEHHS HOpMaM IpaBa, 3aci0d ix opraHizarmii Ta MOeAHAHHSI B KOHKPETHI
CTaTTi, HOPMATUBHI TPHITHCH, HOPMATHBHO-TIPABOBI aKTH, IHCTHUTYTH ¥ ramy3i 3akoHomaBctsa [10,
267]. Buxonsuu i3 Takoro HaMIIMPIIOTO PO3YMIiHHS, JO CHCTEMH 3aKOHOJABCTBA MOYKEMO BiJHECTH
HOPMAaTHUBHO-TIPABOBI aKTH K OpPTaHiB JIep>KaBHOI BIaau OyAb-IKOTO PiBHs, TaK i OpraHiB MiCIIEBOTO
caMoOBpsAyBaHHS, OyIb-sKi (hopMH TipaBa.

[To-npyre, 3a BuzHauenHsM Koncrutyniiinoro Cyny VYkpaiHu, 3aKOHOAaBCTBO — 1€ CYKYIHICTh
3aKOHIB Ta IHIIMX MPABOBUX aKTiB BUIIOTO OpPraHy 3aKOHOJABUOI BIag, a TaKOX HOPMATHBHHX
ykasiB [Ipe3useHTta Ta HOPMAaTUBHUX TOCTAaHOB YPSIy, 30KpeMa: 3aKOHH, MIKHapOIHI JOTOBOPH,
3rojia Ha 000B’sI3KOBICTh AKKMX MaHa BepxoBHoro Panoro, a Takox mocraHoBu BepxoBHoi Pamnu, ykasu
[Ipesunenra, nekpern W mocranosu KaOinery MiHicTpiB, NpUAHATI B MeXax iX HMOBHOBaXXCHb 1
BianmoBiaHo 10 Koncturyii it 3akoniB Ykpainu [11, 374]. TTosumito Koucrurymiiinoro Cyny Ykpainu
miATpUMYye€ TiepeBakHa OinbricTs HaykoBiiB [12, 48-51; 13, 126-127; 14, 70-72].

B eHnuknonenuuHiii mitepaTypi TEPMiHH ,,3aKOHOAABCTBO” Ta ,,CHCTEMa 3aKOHOJABCTBA” TaKOXK
TIyMauaTbCsl y IIUPOKOMY PO3yMiHHI iX 3MicTy, 30Kpema: 1) ik CyKyNHICTh YMHHHX HOPMAaTHBHO-
MPaBOBHUX aKTiB: 3aKOHIB, MIOCTAHOB, JEKPETiB, YKa3iB, HAKa3iB, IHCTPYKII MPaBOTBOPUYHX OPTaHiB,
IO PEeryJIolTh MPABOBITHOCHHU B JIEPKaBi; AisUIBHICTH NMPABOTBOPYMX OpraHiB, i, Hacammepen:, —
BUIIOTO 3aKOHOJABYOTO OpraHy Ta BHIIUX OpPraHiB BHKOHABYOi BIAJW JAEPKAaBU 3 IPABOBOTO
PETYIIOBAaHHS CYCIUIBHUX BiJHOCHH y JIeprKaBl NIISIXOM NMPUHAHATTSA 3aKOHIB Ta 1HIIMX HOPMAaTHUBHO-
NpPABOBUX aKTiB, iX 3MiHH, a TakoX ckacyBaHHs [15, 142-143]; 2) sk CyKyIHICTh YHOPSAKOBAHHUX
MEBHUM YMHOM HOPMAaTHBHO-TIpaBOBHX akTiB [15, 437].

Otmxe, mepuri ABa MiAXOMW CIHPAIOTHCS HAa IIMPOKE TIyMaueHHS 3aKOHOJABCTBA, KOTpe, O pedi,
NPaKTHYHO € JIeTalli30BaHUM, 3arajbHONPUIHATHM, aJpKe, OKPIM BHIIE3a3HAUYEHOTO pIlIeHHS
Koucrurymiitnoro cymy VYkpainu, OUIbIICTh 3akoHiB, mounHaroun 3 KoHcturymii YkpaiHwu,
BiJJOOpakaroTh MIMPOKE MOHATTS 3aKOHOJIABCTBA. [IpH IbOMY KOKEH 3aKOH MICTUTH BIACHHI MEPEeiK
HOPMaTHBHO-TIPAaBOBUX aKTiB, SIKI BXO/SATH y 3MICT MOHATTSA ,,3aKOHOAAaBCTBO” .

Crig TakoX 3BEPHYTH yBary Ha Te, 1[0 NPUAHATHIA 3a ocHOBY BepxoBHoto Pasnoro Ykpainu npoekT
3akony VYkpaiau ,Ilpo HopmartuBHO-mpaBoBi aktu” (peectp. Ne 7409) TiymauuTh TMOHATTS
,»3AKOHOJIAaBCTBO” B IIMPOKOMY CEHCi — SIK YTBOPEHY Ha i€papxiuHiil OCHOBI cHCTEMy HOPMAaTHUBHO-
NPaBOBUX AakTIB Ta MDKHAapOJAHMUX [OTOBOPIB, a CHUCTEMY HOPMAaTHUBHO-TIPABOBHX aKTiB — SIK
B33a€EMOIIOB’sI3aHY, 1€papXiYHO CTPYKTYPOBAaHY CYKYITHICTH HOPMATHBHO-TIPAaBOBHUX akTiB [16]. O1xe,
aBTOPH 3aKOHOMNPOEKTY NOTPUMYIOTHCS TYyMKH, IO CHUCTEMA 3aKOHOJABCTBA € 3HAYHO LIMPLINM
MOHATTSM, HDXK CHCTeMa HOPMAaTHMBHO-TIPABOBMX AaKTiB, OCKUIBKH BKIIOYae y cebe iHIIE IKeperno
npaBa — MDKHapOJHI JIOTOBOPH. A IIe BXE CYNEpeYuTh 3aralbHONPHUHSATOMY B Teopii mpasa
MOJIOKEHHIO, M0 CHCTEMa HOPMATHBHO-ITPABOBHUX aKTIB € IUPIIOK0 32 CHCTEMY 3aKOHO/IaBCTBA.

[To-TpeTe, NOHATTA ,,3aKOHOAABCTBO” HEPIAKO TIIYMAYUTHCS i Y By3bKOMY, OYKBaJIbHOMY PO3yMiHHI —
SIK CYKYIHICTh TUIbKM 3akoHiB. Tak, cymus KoucrturymiiiHoro cyny M. CaBeHKO BBaXkae, IO ,,IIij
TEPMIHOM ,,3aKOHOJIABCTBO” HEOOXiTHO PO3YMITH CYKYIHICTh 3aKOHIB, NpUIHATHX BepxoBHOIO
Pagoro YkpaiHu”, OCKiNBKH ,,€ITMHUM OPraHOM, OO MOBHOBAXXEHb SKOTO BiJHECEHO MNPUHHSITTS
3aKkoHiB, € BepxoBHa Pana Ykpainu. Take po3ymiHHS TepMiHa Oyzie HE JMIIEe TOYHUM, a i TOMOMOXKE
YHHKHYTH HETOpPO3yMiHb, III0 BUHUKAIOThH MPH HOTO 3aCTOCYBaHHI Ta MPU BH3HAYCHHI MTOBHOBaXXEHb
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BIMIOBITHUX  OpraHiB  MICIIEBOTO  CaMOBpSAYBaHHSI y  cdepi  HOPMATHBHO-TIPABOBOTO
perymoBanns” [12, 48-51]. Liei x aymxu gotpumyerhes H. ITapxomenko: ,,HeoOXimHO po3pisHATH
CUCTEMY 3aKOHOJIABCTBA i CHUCTEMY HOPMATHBHO-NIPABOBHX aKTiB, a IiJl CUCTEMOI 3aKOHOJIaBCTBA
PO3YMITH BHKIIIOUHO CHCTEMY 3aKOHIB. CHCTeMa HOPMAaTHUBHO-TIPABOBUX aKTiB CKIIAJATUMEThCS 13
CHCTEMH 3aKOHIB Ta CHUCTEMH IMiA3aKOHHUX akTiB”. JIOCHITHHUILI TaKoK 3a3Hadae, IO BCi Kepela
npaBa MalOTh pIi3HY TMPaBOBY MPHPOJY, TOMY HEMPHUITYCTHMO OXOIUTIOBATH 1X TOHITTAM
,»3aKOHOMaBCTBO” [17, 344].

Ha morminpHICTh By3pKOTO BH3HAUEHHS KaTeTopii ,,3aKOHOJaBCTBO” BKA3yIOTh ¥ iHII ydeHi. Pazom i3
THM CIIiJ] 3a3HAYMTH, IO 10 HOTO 3MICTy, OKpIM 3aKOHIB, BOHM YOMYCh JTOJAIOTh ¥ 1HIIN HOPMAaTHBHI
aKTH 1 HaBiTH (hopmu mpaBa [18, 96; 19, 32-34; 20, 51-54].

Kpim Toro, y 3aKoHax JyKe 4acTO BUKOPHUCTOBYETHCS TaKe IMOHATTS, SIK ,,3aKOHOAABYMH akT” [21; 22;
23; 24; 25]. Ilpote, sAKi caMe aKTH 3aKOHOJABENb BiIHOCHUTH IO ,,3aKOHOAABYMX AaKTIiB” — TIIBKH
3aKOHH YM ¥ 1HII HOPMATHBHO-NIPABOBI aKTH, HE3PO3YMiO. AHANI3 IOPUANYHO]I JIiTEpaTypu A03BOJISE
3pOOUTH BUCHOBOK, II0 TEPMIHOM ,,3aKOHOJIaBYi aKTH~ IMO3HAYAIOTHCS 3/ICOUTBIIOTO SIK 3aKOHHM, TaK i
iHIII HOPMATHMBHO-TIPABOBI aKTH: aKTH JelleroBaHoi 3akoHOTBopYocTi” [26, 27], pimenHs
Koncturymiitnoro Cyny Ykpaiau 3 nutans odimiiiHoro tmymadenas Koncrurymii Ykpaiau 1 3aKoHiB
VYkpainu, MDKHapoJHI JIOTOBOpH, IO paTudikoBaHi YKpaiHOIO, MOCTAaHOBM Ta IHINI aKTH, IO
npuiiMaroThest BepxosHoro Pagoro Ykpainu [27, c. 63, 114].

OTXe, OKpiM TOTO, IO CHCTEMa 3aKOHONABCTBA Y BITUM3HSHIA HAyIll Ta MPaKTHUI MEPEeBaKHO
PO3TIIAIAETHCS SIK MPAKTHUYHO BCS CYKYIHICTH HOPMATHBHO-IIPABOBHX aKTiB, TO IIE€ W cepell caMux
3aKOHIB BHAUIAIOTH TaK 3BaHi ,.kBazi-sakouw” [27, 16; 11, 461], ,myrantu” 3BHUAHHHX
3akoHiB [20, ¢. 53], y pe3ysibTari 4oro, 3a iHEpIN€r0, iHII MMiJ3aKOHHI HOPMATHBHO-TIPABOBI AKTH
HaOyBalOTh CWJIM 3aKOHY. BBakaeMo, 1O OO0’€AHYIOUM TOHSATTAM 3aKOHOJABUMX aKTiB aKTH
JIeJIErOBaHol MPaBOTBOPYOCTI Ta 3aKOHH, MH, IMO-Tiepiie, OyaeMo MigpuBaTH aBTOPUTET OCTAHHIX Y
CBIJTOMOCTi TPaBO3aCTOCOBHHKIB, a MO-APYyre, TaKWUH MiJXiJ CYNepevYnTh MPUHIMITY BEPXOBEHCTBA
3aKoHy. ToMy JHOpeuHile BUKOPUCTOBYBATH IOHSATTS ,,3aKOH” Ta ,,3aKOHO/IaBYHH aKT” K CHHOHIMU.

o  crocyeThbcs 3MICTy TOHSTTS ,,3aKOHOAABCTBO™, TO, HA HAILYy TYMKY, IIUPOKE HOT0 PO3yMiHHS €
HeNpUHHATHUM. Takuii miaxin OyB TOpEUYHUM Ta BUNPABAAHUM ISl ACPKABHU 3 TOTAJTITAPHHUM, a MOTIM
aBTOPUTAPHUM PEXHUMOM, IS ACPKaBH, y SKiid He OyJ0 peasizoBaHO MPUHIUITY PO3MOJILTY BIaMd, Ae
napJaaMeHT ,,BUKOHYBAB JIMIIC JCKOPAaTUBHY (YHKIIiI0, YTBOPIOBABCS 3 METOI0 HAJaHHsS BUAMMOCTI
JICTITUMHOCTI iCHyrouOMy pexumy [28, 249]”, a ronoBHa poJib BiJBOAMJIACS BHKOHABYIl BIai.
1 LINpOKe TpakTyBaHHs 3aKOHOJABCTBA OyJIO 3pYYHUM JUJIsl OPTaHiB YIPaBIiHHS i BUKOPUCTOBYBAJIOCh
SIK JIeraJbHUI 3aci0 ,,po3MUBaHHA" 3aKOHY, MiJAMIHK HOro mim3akoHHMMHU aktamu” [29, 10]. Tomy B
PalsTHCHKHI MepioJl MepeBakaB MIMPOKUN MIAX1J 0 PO3yMiHHS 3aKOHO/IABCTBA, SIKHW TPYHTYBaBCS Ha
VSBJICHHI NP0 OpraHidHy B3a€MOJII0 3aKOHIB Ta aKTiB, M0 iX KOHKPETH3YIOTb, PO3BUBAIOTH,
nonoHOOTH [30, 248]. KpiM TOro, ciig 3a3Ha4uTH, IO HEPiOa PaaSTHCHKOTO MPaBOPO3yMiHHS
B3arajii movyaBcs 3 TIOBHOTO 3allepPEeUYCHHS 3aKOHY SIK JKepelia NpaBa, a HOPMAaTHBHUMH aKTaMHU BUIIOT
IOPUJIMYHOI CHJIM BBaXKalllCs HAaBITh YCHI 3BEPHEHHS Ta BiJIO3BM KEPIBHUKIB OiIBIIOBUIIBKOTO
pyxy [20, 32-34]. SIk MOKYMEHTH KOHCTHUTYIIIHHOI 3HAYyIIOCTI BHCTYHAIH PEBOJIOIIHI IEKPETH,
JeKapartii, iHCTPYKINi, pe3oonii, Bimo3BH, 3BepHeHHs ToIo [31, 45]. 1 sk pe3ympTar — 3aKOH
BiJICYBaBCsl Ha JIPYTWi IUIaH, a BUIIOK IOPUAMYHOIO CHIIOI0 He (OpPMaibHO, a pealbHO HAMIISUIUCS
Mi3aKOHHI HOPMaTHUBHO-TIPaBOBI aKTH.

VYTiM, MUPOKWMH MiAXig A0 PO3YMIHHA 3aKOHOJABCTBA — CHAJ0K HE JIMIIE PAASHCBKUX 4YaciB.
Y nopeBooIiitHAN 1epios yCi MPaKTHYHI KPOKU 31 BCTAHOBJICHHSI CAMOCTIIHOTO MPaBOBOTO CTaTyCy
3aKOHY, SK aKTa BHUILOTO KOJETiaJbHOro, NpeACTaBHULBKOro opraHy aepkaBu — [epxasnoi Hymu,
3BOAMJIA HaHIBelb MOHapXiuHa (hopMma mpaBiiHHA. baraToBikoBa 30cepekeHiCTh aOCOIOTHOT BIIAAN B
Pocii BcTaHOBMJIA €IMHE PO3YMIHHS 3aKOHY SIK BEJIIHHS MOHAapXa, 1110, Y CBOIO 4Yepry, pyHHYyBaJlo
YMHHY Ha TOW 4Yac iepapxiio HopmaTHBHO-TpaBoBHX akTiB [20, 32-34]. OTxe, aBTOPUTET 3aKOHY SIK
OCHOBHOT (hopMu mpaBa MiApUBaBCs y HAILIIH Jep)kKaBi YIPOJOBK HE OJHOTO CTOJITTA.

ToMy chOTOJIHI, SIK HACIIZIOK JOPEBOIIIOIIHOT, a MOTIM YXKe paJiTHChKOI TEOPii 1 MPaKTUKU PO3YyMIiHHS
3aKOHOJ]ABCTBA, HAaBITh TIONPH MPOTOJIONICHHS TPHHIUIY BEPXOBEHCTBA 3aKOHY, OCTaHHIN
cnpuiiMaeTbes SIK (QOPMANBHICTD, SK TaKHid, L0 TMOKJIWKAHUA BCTAHOBIIOBAaTH JIMILIE 3arajibHi
NPUHLMIIM, OCHOBHI TIOJIOKEHHS, AEKJIapaTHBHI HOPMHM, KOTpi MOTIM HOBUHHI OYTH JOIOBHEHI
MiI3aKOHHAMH HOPMATHBHO-TIPABOBUMH aKTaMH. Y pe3yJbTaTi CTBOPIOETHCS BEIMYE3HA KUIBKICTh
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TTOCTaHOB, YKa3iB, PO3MOPSAIHKCHB, IHCTPYKIIIH TOIIO, KOTPi HEPIIKO CylepedaTh IPaBOBUM MPHUITHCAM,
o0 MICTATRCS y 3akoHax. lle, y cBoro yepry, me3opieHTye cy0’€KTiB IPaBOBHX BiIHOCHH; OiNlbIIe
TOTO, y TIpaBOpeati3alliiiHii Ta MPaBO3aCTOCOBHIIM MPAKTHII CKJIAJIOCS BPAXCHHS, IO CJIiJ IePEIyCiM
KepyBaTHCs HE 3aKOHaMH, a IMiJ3aKOHHUMH HOPMAaTHBHO-IIPABOBUMH akTaMu. Binrak, Ha mpakTuii
HEPIIKO CIIOCTEPIraeThCsl CHTYaIlisl, KOJHM, He3BAKAIOUM Ha Te, IO B 3aKOHI YITKO PErJIAMEHTYEThCS
MEXaHi3M YTUIEHHS HOTO y JKUTTS, CyO0’€KTH CYCIIJIBHHX BiHOCHH HE MOXYTh HHM CKOPHUCTATHCS,
OCKUIbKM HE NPUHHATHI BiINOBITHMK MiN3aKOHHUH HOPMAaTHBHO-TIPaBOBMH akT. Ha BiaMiHy Big
€BPONEHCHKUX KpaiH, /¢ NPUHIUIN BEPXOBCHCTBA IIpaBa, BEPXOBEHCTBA 3aKOHY Ta 3aKOHHOCTI
MOYaIM YTBEPPKYBATHCS OibIlIe JBOXCOT POKIB TOMY Y 3B’SI3KY 3 Oyp:Kya3HHMH PEBOIIOMISMH, IO
BinOynucs B kpainax 3axigHoi €spornu B XVII — XVIII ct. OueBnano, 110 32 ABICTI POKIB MOXHA
po3poOUTH HaNiliHI MeXaHI3MU MOA0 3a0e3MeUCHHS peai3allii 3a3HaYCHUX MPUHIIMITB, BUXOBaHHS
3aKOHOCITyXHSTHO ITOBETIHKH HE TITbKH 3 OOKY HACelleHHS, ajie i BJIaJHUX, TPABOTBOPUHX 1 MepeaycimMm
MPaBO3aCTOCOBHHUX CTPYKTyp. Biarak MoXHa BHUXOIUTH 13 IIUPOKOTO PO3YMIHHS CHUCTEMH
3aKOHOJABCTBA, OCKIIBKM B LIMX KpaiHax 3akoH He (opManbHO, a pealbHO HAaOyB CTaTycy OCHOBH
MPaBOBOi CHCTEMH, AEPKABHOTO W CYCITIIBHOTO JKUTTSL.

BpaxoBytoun BuKIIajzieHe, MOKEMO 3pOOUTH TaKi BUCHOBKH: MO-TIEpIIIE, SIKICHUH TEOPETHKO-TIPAaBOBHUI
aHaJli3 Ta MPaKTUYHE BUPINICHHS NpoOJeMH e(EKTUBHOCTI 3aKOHOJABCTBA € HEMOXKIIUBUM 3a
IIUPOKOTO MIAXOMY MIOAO PO3YMIHHSA 3MICTY TOHSTTS ,,3aKOHONABCTBO”, OCKUTBKH B TakoMy pasi
3MINTyBaTUMYThCS 3aKOHU W iHIII (GopMH TpaBa ab0 3aKOHM Ta iHINI HOPMAaTHBHO-TIPABOBI aKTH.
Koxna ¢opma mpaBa mae cnenu¢idydi, NpUTaMaHHi TUTBKA I 0coOnauBOCTI (OpMYyBaHHA Ta
(YyHKILIOHYBaHHS, 1 1Ie, Ha Hallly TyMKY, HE MOKE HE BIUIMBATH Ha piBeHb edekThBHOCTI i1 mii. Kpim
TOTO, MINPOKE PO3YMIHHS 3aKOHOJABCTBA IMPUMEHIIYE POJIb 3aKOHY B XKHTTI AE€PXKaBU W CyCIIBCTBA,
HE BIJNOBiJae MPUHIMIAM PO3MOILUTY BIadX i BEPXOBEHCTBA 3aKOHY, CTABUTh HOTO B OJHMH PsA i3
MiA3aKOHHUMH HOPMAaTHBHO-IIPABOBHUMHU aKTaMH, a BiITaK poOUTH Horo MeHI edeKTUBHUM. Tomy
IOpUANYHIN Teopii Ta TpaKTHIlI B HAWKOPOTIII TEepMiHM HEOOXiTHO MO030aBISATHCS IITUPOKOTO
PO3YMiHHS 3aKOHOJABCTBA, SIKE HE MO)KHA BBA)KATH HAyKOBO KOPEKTHHMHU i MPAKTUYHO €(heKTHBHUM
JUIsL IOPUAMYHOT TisUTbHOCTI. 30KpeMa, Y MpoekTi 3akoHy Ykpainu ,,IIpo HOpMaTHBHO-TIPaBOBi akTH”
HEOOXITHO 37iMCHUTH Kiacu(ikallilto HOPMATUBHO-NPABOBMX aKTiB Ta IHIIMX JDKEped IpaBa, M0
BHU3HAIOTHCA Ta JIIOTh B YKpaiHi, BKa3aTh Ha 0COONMBOCTI iX criBBigHOIIEeHHS, a ad3ar 10 crarti 1
3aKOHOMPOEKTY HEOOXiHO BUKJIACTH B TaKill peiakiii: ,,3aKOHOJABCTBO YKpaiHM — I¢ CYKYIHICTh
HOPMAaTHBHO-TIPABOBUX aKTiB BUIIOI IOPUAMYHOI CHIIH, IO MPUAMAIOTBCS B OCOOIMBOMY MOPSJIKY
BUIIUM TPEJICTABHUIIEKAM OPraHOM JIep)KaBH ad0 Ha BCEHApOJHOMY pedepeHIyMi Ta peryiorTh
HaWBaXKIIMBIII CYCHiIbHI BITHOCHHU .

[o-npyre, mpoaHaizyBaBIIU CIOCIO YTBOPEHHS Pi3HUX (JOPM BUPAXKCHHS MPABOBUX MPHIHCIB, MU
MOXKEMO CTBEPJDKYBATH, IO Taki (OPMH TpaBa, K 3BUYal, HOPMATUBHHIA JOTOBIp 200 Mi3aKOHHUI
HOPMAaTHUBHO-TIPAaBOBUI aKT € JI€BINIMMHU, BOJOJIIOTH OINBIINOI 3ATHICTIO Ta CWJIOK BIUIMBY Ha
CBIJJOMICTh Ta TIOBEIIHKY JIIOJUHH, @ TOMY € e(EKTHUBHIIIMMH, HDK 3aKOHHU, 1 I BJIACTHBICTb
xapaktepusye came ¢opMy ImpaBa, a He iI 3MicT. AJle 1€ 30BCIM HE O3HAya€, 10 HEOOXIJTHO
BiJIMOBUTHCS BiJl 3aKOHY, SIK BiJl MeHII edekTuBHOI (opMu mpaBa. JlOCHiKEHHS MI€BOCTI Pi3HUX
(¢opM mpaBa JOMOMOXKE PO3POOMTH Ta BIKUTH 3aXOJIB, CIIPIMOBAHUX Ha IMiJBUIICHHS ¢(EKTHBHOCTI
3aKOHOJIABCTBA SIK HAWBAXKJIMBINIOI (POPMH TIpaBa.
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PO3ILJT II. IUBLJIBHE ITPABO TA IMBLJIBHUM ITPOIIEC;
CIMEMHE ITPABO

V]IK 341.23: 340 (477)

HEPHII KPOKH Y BUOKPEMJIEHHI HIOHATTA TPAHCKOPJIOHHOI'O
BUKOHABYOI'O ITPOLIECY I MOI'O MICIISI B CAHCTEMI IIPABA YKPATHH

Manscekuit M.M., K.10.H., TApTHEP, KEPIBHUK

3axionoykpaincvka hinis ma npakmuka arbmepHAmMuGHO20 8pe2yIt08aHHs CHOPIG
Aosoxamcbko2o 00 conanns «Apyineepy

VY cTaTTi pO3IITHYTO OCOOIMBOCTI 3AiHCHEHHS] BUKOHAHHS PillleHb CY[iB Ta IHIIMX IOPUCAUKIIHHUX OpraHiB
y chmpaBaXx 3 IHO3EMHHM €JIEMEHTOM, IMPOAHAII30BAHO 3MICT MHOHATTS TPAHCKOPJOHHOTO BHKOHABYOTO
IpoIIecy i Horo Mmicue B cucTeMi mpaBa Y KpaiHu.
Knrouosi cnosa: mpanckopOorHuil 6UKOHAGUULL NPOYeC, MIHCHAPOOHUU YUBLIbHUL NPOYeC, MIDCHAPOOHE NPUBATIHE
npaso, npagosiOHOCUHU 3 THO3EMHUM eEMEHMOM.

Manscknit  M.M. TIEPBBIE IHAI'M B BbBIAEJEHUUW TIOHATUA TPAHCI'PAHUYHOI'O
NCIIOJHUTEJIBHOI'O ITPOLECCA U EI'O MECTA B CUCTEME TIPABA YKPANHBI / Ansokarckoe
o0beIMHEHNEe «APLIUHTEpY», YKpanHa
B crarse paccMOTpeHbI 0COOCHHOCTH MCHONHEHHS PELICHHH CYIOB U IPYTHX IOPHCAUKINOHHBIX OPIaHOB IO
JIelaM C HMHOCTPaHHBIM JJIEMEHTOM, IIPOAHAIM3HPOBAHBI COJAEp)KAHHE IIOHATHS TPAHCTPAHHIHOTO
HCHOJIHUTENIBHOTO MPOIIECCa M €0 MECTO B CHCTEME IpaBa Y KpauHBI.
Knrouesvie cnosa: mpancepanuunvill UCHOIHUMENbHBIL NPOYeCc, MeHCOYHAPOOHbIL SPaXCOaHCKUll npoyecc,
MEHCOYHAPOOHOE HACMHOE NPABO, NPABOOMHOWEHUS C UHOCIPAHHBIM /IeEMEHIMOM.

Malskyy M.M. FIRST STEPS TO SEPARATE THE CONCEPT OF TRANSBORDER
ENFORCEMENT PROCEEDINGS AND ITS PLACE IN THE LAW SYSTEM OF UKRAINE /
Arzinger law firm, Ukraine

This article is devoted to the peculiarities of court and other jurisdictional bodies decisions enforcement
regarding cases with foreign element, concept of transborder enforcement proceedings and its place in
Ukrainian law system.

International relations development in different spheres of social life demands for urgent fixation and
regulation from legal perspective. First and utmost this process has to concern citizens and legal entities
security and protection, theoretical conceptions of proceedings review and adaptation of legislative acts to the
European Union standards.

Both in legal practice and scientific doctrine court decisions enforcement regarding cases with foreign
element is a complex issue. Court decisions in cases with foreign element are subject to compulsory
execution through the enforcement proceedings as are court rulings, rendered as a result of trials in cases
unrelated to the foreign element. Notwithstanding, these execution proceedings have their specificity. Inter
alia, these peculiarities are stipulated by the place of domicile, place of temporary residence or place of
business of the foreign subject of execution proceedings. There are a lot of problematic issues arising
concerning recovery in foreign currency, notifying foreigners of certain actions by a state enforcement
officer, recovery of alimony payments from foreigners etc. In this regard, there are a lot of questions
emerging in practice, which do not have clear legislative regulation.

Apart from that, there is very little attention concentrated upon corresponding legal relations, its essence and
place in Ukrainian law system in scientific literature.

There has been a suggestion of application a term “transborder enforcement proceedings” to define relations
of enforcement proceedings with foreign element. Possibility of application other concepts with regard to this
legal relations has been also analysed. Place of enforcement proceedings with foreign element in a legal
system has been also examined. Inter alia, interaction between enforcement proceedings with foreign element
and international civil procedure, between enforcement proceedings and civil procedure has been
investigated. Forasmuch as issue of determining a place of international civil procedure and enforcement
proceedings in a legal system requires particular research itself, determining a place of enforcement
proceedings with foreign element becomes more complexed.

Transborder enforcement proceedings are civil legal relations in the enlarged sense of the word, which
transcend one country’s boundaries and consist in foreign element participation in enforcement proceedings.
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This legal relations can be regarded from the perspective of civil procedure and enforcement proceedings, as
well as international private law or international civil procedure.

Author believes that substantial elucidation of interdisciplinary connections between international
enforcement proceedings and defining its place in legal processes system will allow us to settle the issue of
processes interaction that are taking place with enforcement procedures involving foreign element.
Keywords: transborder enforcement process, international civil procedure, private international law, legal
relations with a foreign element.

Po3BuTOK MIKHapOAHHX BIAHOCHMH y pI3HHX cdepax CyCHIIBHOTO JXKHTTA TOTpeOye BYACHOTO
(hikcyBaHHS Ta peryJrOBaHHS B IMpaBoBii miomruHi. Llei mpomec, mepmr 3a Bce, Mae CTOCYBaTHCA
OXOpPOHHM 1 3aXUCTy MpaB TpOMaAsH 1 IOPUAMYHHUX OCi0, MEperisay TEOPEeTHUYHMX KOHIEMIii
CYyIOYMHCTBA Ha TpeIMeT ajanTamii HOBITHIX TEHAEHIIH CIiBICHYBaHHS KpaiH y MIXKHapOJHOMY
paBOBOMY TIOJIi 1, 30KpeMa, Ha iHTerpario YKpainu 10 €Bponeichkoro criBroBapuctsa [1, 192-210].
Oco06nMBO BaXKJIMBUM 1€ IUTAHHA € 3apa3, Ha cTafii pehopMyBaHHs yKpaiHCHKOTO 3aKOHOIaBCTBA.

[lepeTnHatounm KOPIOH JepXaBH CBOTO PE3MICHTCTBA, 0co0a CTa€ YYaCHUKOM TPYAOBHUX,
TOPTIBENIHHX, CIMEHHUX Ta 1HIIMX MTPaBOBITHOCHH 3a ii MekaMu. BoueBuab, Tpy BAHUKHEHHI, 3MiHI 1
MPUMTUHEHH] TAaKUX BITHOCHH 32 Y4acTIO cy0’€KTIB IIpaBa pi3HUX KpaiH HEMHHYYe BUHUKAIOTH CIIOPH, 1
JIAJICKO HE 3aBXK[IU 11l CIIOpU MiACYAHI cynam Ykpainu [2, 166]. Taki criopu 4acTo MarTh CKJIaJHUN
MEXaHi3M BHPILICHHS, aJKE HOCATh iHTEpHAIIOHAIbHIIA XapakTep [3, 211].

[lpore OAHOrO MO3WTHBHOTO pINIEHHS YacTO € HEZOCTATHBO Uil €(PEKTHBHOTO MOHOBJICHHS
nopyiieHoro mpasa. IlpaBo Ha crpaBeIIMBUI CYAOBHI PO3IIISA] BKIIOYAE MPAaBO HA BHKOHAHHS
000B’SI3KOBOTO CY/IOBOTO PIlIEHHS, & HEMOXJIMBICTD JUIA 3asiBHUKA JOMOTTHCS BUKOHAHHS PIllIEHHS,
BHHECCHOTO0 Ha HOr0 KOPHCTh, CTAaHOBUTH BTPYYaHHS B HOro NpaBO Ha MHUpPHE BOJOMAIHHS CBOIM
MaiiHoM y po3ymiHHi ctatTi 1 Ilporokomy Ne I mo €Bpomeiicbkoi KOHBEHIT MPO 3aXUCT MpaB i
OCHOBHHX CBOOO JitoauHH [4].

BuxoHaHHS cyoBUX pillleHb y CHpaBax 3 iHO3EMHUM €JIEMEHTOM Ma€ CBOKO crernudiky. 3okpema,
O0COOITMBOCTI  3YMOBIIOIOTBCSI MICIIEM TPOXXUBaHHs, mepeOyBaHHSI ab0 MiCIe3HaXOMKEHHIM
1HO3eMHOI'0 Cy0’€KTa BUKOHABYOTO MPOBaKEHHs. BHHUKAe yuMano mpoOJeMHUX MUTaHb BiTHOCHO
3BEpHEHHS CTATHEHHS B 1HO3EMHIN BaJOTi, MOBIJOMIICHHS JIEP>KAaBHUM BUKOHABIIEM iHO3EMIIiB TIPO Ti
YH €I [ii, CTATHEHHS aJiIMEHTIB 3 1HO3eMHUX TPOMAJISH TOIIIO.

Y HayKoBii JiiTepaTypl NPaKTUYHO HE 3BEPTAETHCSA yBara Ha aHalli3 BIAMOBIIHMX IPAaBOBIIHOCUH,
BU3HAYEHHs iX CyTi i MicHsd B cucTemi mpaBa YkpaiHu. Taki TpaBOBITHOCHHM MOXKHa Ha3BaTH
«MDKHApOJIHUM BUKOHABUMM IIPOLECOM», «BHKOHABYMM IIPOIIECOM 3 1HO3EMHHM €JIEMEHTOMY,
«TPaHCKOPJOHHUM BHUKOHABYMM IIPOILIECOMY, «TPaHCHAIIOHAJTHHUM BHKOHABYHM IIPOILIECOM) TOMIO.
[IpoananizyemMo JeranbHilIe i TEPMiHU 1 Miclle BiJNOBIJHMX TNPABOBITHOCHH y CHCTEMi TpaBa
VYkpainu.

Moo TepMmiHy «TpaHCHAIIOHANBHUI, TO B 1956 pomi amepukanchkuM HaykoBueM J[xeccamom O.
OyJI0O 3ampOIIOHOBAHO KOHIIETIII0 TPAHCHAIIOHAJIBHOTO TMpaBa, sSKe BKIOYAJIO BCIO CYKYIHICTh
MPaBOBHUX HOPM, IO PETYJIIOIOTH il a0 Mo, AKi BUXOAATH 32 MEXI HaIllOHAJLHUX KOPJOHIB, IO
BKIIIOYA€E K IyOJiYHe, TaK 1 MpHWBATHE MDKHAPOIHE MPaBO, TAKOX SIK 1 IHII HOPMH, SKi He
MiNafaTh i i craHgaptHi kareropii [5, 15-16]. 3 mporo mnpusomy O.H. Maieer mnwie:
«TpaHCHaIlIOHAJILHE MPAaBO — € YMOBHE IMO3HAYEHHS SKOI'OCh 1HCTUTYILIMHO-IIPABOBOIO SIBUINA B
MDKHApOJHIA CHCTeMi, CyTh SKOTO TIOJSrae B TOMY, IO TpUBaTHI 0coOM (TIepeBa)kHO,
OaraToHaI[iOHAIBHI MiANPUEMCTBA, OaHKHU, OipKi) Pi3HUX KpaiH CTBOPIOIOTH HA JBOCTOPOHHBOMY Ta
0araTocTOpOHHLOMY PIBHSX CBOI BIIaCHI HOPMH B3aeMUH» [6, 5].

VY ropuauuHiii JiTepatypi, OCOONMBO 1HO3EMHIH, 3yCTPiYaEMO TaKOX TEPMIH «TPaAHCKOPIOHHHID»
(cross-border) cTOCOBHO MOHATH, SIKI O3HAYAIOTH PYX Yepe3 MPOCTIP JepKaB i MEpeTHHAHHS HOTo,
HapHUKIaz: cross-border insolvency — rpanckopaoHHa HECIIPOMOKHICTB U Cross-border bankruptcy —
TpaHckopaoHHe OankpytcTBo. Illogo mporo, JIII. AnydpieBa 3a3Hayae, 1m0 B JiTeparypi 3
MDKHapOAHOTO TPUBATHOIO TMpaBa IMiJ TPAaHCKOPIOHHUM OaHKPYTCTBOM (HECHPOMOXKHICTIO)
PO3YMIETBCSI CaMOCTIHAN TMPaBOBUI IHCTHTYT, IO BOJOJIE SK MarepiajJbHO-TIPABOBHMH, TaK i
nporecyaqbHUMHU Xapaktepuctukamu [7, 7]. Ciij 3a3HauuTH, IO YMHHA pelakilis 3akoHy YKpaiHu
«[Ipo BigHOBIIEHHS IJIATOCIPOMOXHOCTI OOp)KHMKa a00 BH3HAHHS HOro OaHKPYTOM» PETryIIoe
MMUTaHHS TPaHCKOpAOHHOro OaHkpyrctBa B Po3minmi IX mig nHasBorw «llpomemypu OaHkpyTCTBa,
OB’ sI3aH1 3 IHO3EMHOIO MPOLIEIYPOI0 OaHKPYTCTBAY.
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Ha mepmmii morisg TepMiHHM «MDKHAPOMHWNA BHKOHABUMU TIPOIEC» UM «BUKOHABYMM IIPOIEC 3
IHO3eMHHMM  €JIEMEHTOM»  BHUIJISAJAIOTH HAWOUTRII  BHaNMMH. Y  OPHOAYHIA  JiTepaTypi
BUKOPHCTOBYIOTBCS TEPMIHH «MIKHAPOJIHE NPUBATHE MPABO» 1 «MIKHAPOIHUHN IMBUILHUN TPOIIECY.
PosrnsiHeMo X OUTbII JETaTbHO B KOHTEKCTI MPEIMETY JOCIIKCHHS ITi€1 CTATTI.

M.M. borycnaBchbkuii po3risiiae MIDKHAPOAHWM IUBUTBHHNA TPOIEC, SK OCOOJNMBY YacTHHY
MiKHapoaHOTOo mpuBaTHOTro mpasa [8, 411]. 3 uum moromkyerbest I'.C. Oenuusik, sKa 3a3Havae, 1o
MUTaHHS PO HAJIEXKHICTh MKHAPOAHOTO IMBIILHOTO MPOIECY A0 MIKHAPOAHOTO IPUBATHOTO TpaBa
SIK TaJTy3i MpaBO3HABCTBA HE BUKJIMKae CyMHiBiB [9, 351].

Ho cxnmamy Mi>KHaApOAHOTO MHUBUTFHOTO MPOIECY BXOASTH MPOOIEMH TPAaHCKOPAOHHOTO OaHKPYTCTBA,
TPETEICHKOT0 CyI0UYMHCTBA, MPOLECYaTbHIX MPaB CTOPiH, IHO3eMHUX 0ci0 Ta 0cib 0e3 TpoMasHCTBA,
IOPUIUYHUX 0Ci0 iHO3eMHOi Jep)KaBH, MWUTAHHSA WiACYTHOCTI, BUKOHAaHHS CYIOBHX JOpPYYCHb,
BM3HAHHS | BUKOHAHHS 1HO36MHHX PIIIeHb CyIOBUX Ta 1HIMUX IOPUCAUKIIHHNX opraHiB [8, 510].

Yybaper B.JI. 3Beprae yBary Ha Te, 110 MDKHAPOTHHMH LMBITBHHNA TPOLEC MOXKHA TIYMauuTH SIK
HalliOHAILHUI CY/I0OBUH Tpoliec, YCKITaAHEHUH 1HO3EMHUM €IEMEHTOM, TOOTO TaKuM, IO 3AiHCHIOETHCS
3a TI€I0 YM IHIIOK JOMOMOTOK iHO3eMHUX cyaoBux opra”iB [10, 444 ]. B.M. TlaiiBopoHCHKHIt
XapakTepu3ye MDKHAPOTHWN IMBUIFHHUNA TPOIEC, SK CYKYIHICTh 1 CHCTEMYy MPaBOBHUX HOPM, SKi
MICTSITBCSl Y BHYTPIIIHLOMY TIpaBi JepKaBu 1 B MDKHAPOJHKMX JOTOBOPAX 32 YUACTIO L€l JeprkaBH, 1 sKi
PETYIIOIOTh IUBLIFHO-TIPOLIECYANbHI BITHOCHHH MK 1HO3EMHHMHU CyJaMH W yYacCHHKaMH TIPOIECY,
ONIMH 3 SKWX € IHO3eMHOI0 0Cc000i0 (iHO3eMIl, ocobu 0e3 TPOMaasSHCTBA, 1HO3EMHI IiAMPHUEMCTBA,
YCTaHOBH, OpraHizallii, iHO3eMHi JAep)KaBH, MDKHApOJIHI OpraHizaiii), Mpy 3AiHCHEHHI MPaBOCYAS 3
[UBIIBHUX CIpaB 1 HaJaHHI MiXXHAPOIHOI mpaBoBoi goromoru [11, 312]. I'.C. ®enunsk 3a3Havae, 110 B
IOPUINYHIH HayTIi i/ TaK 3BAaHUM MIKHAPOTHUM ITUBLIEHUM IIPOIIECOM MPUHHATO PO3YMITH CYKYITHICTh
MUTaHb TIPOLECYalbHOTO XapaKTepy, IOB’S3aHMX 13 3aXWCTOM TNpaB 1HO3EMINB Ta 1HO3EMHHX
HiIMPUEMCTB 1 opraHi3aiiil y cyi un apoitpaxi [12, 350].

Illo x cToCcyeThCA 3MIMICHEHHS BHUKOHABUYMX [ii y TMPaBOBIIHOCWHAX, YCKIATHEHUX 1HO3EMHHUM
€JIEMEHTOM, TO B IOpUIUYHIN JiTEpaTypi BIACYTHE UiTKe BU3HAYCHHS BiMOBITHUX MPABOBITHOCHH.
30kpema, Taki MPaBOBiIHOCHHU MOKHA PO3TIISAATH B paMKax MIXKHAPOJHOTO IMBUILHOTO TPOIIECY,
BUKOHABYOI'O TMPOILECY, IUBLIBHOTO MPOLECY YW HABITh PO3MNISHYTH MOKJIHMBICTH BUAUICHHS SK
OKpPEMOTO IHCTHTYTy MIXHApOJHOTO IMPUBATHOTO IIpaBa Ha PiBHI 3 MIXKHAPOJHHM ITUBUTHHUM
HPOLIECOM.

BpaxoByrour KOMIUIEKCHICTh BIJTIOBITHOIO MOHSATTA 1 3B’A30K TaKWUX IPABOBIJIHOCHH 0jpa3y 3
KUTbKOMa MPaBOMOPSIKAMH, BUKOPHUCTAHHS CaMe TEPMIHY «TPAHCKOPJOHHHA BUKOHABYMMN MPOIECH
BUTJISIAE JIOITBHUM.

CTOCOBHO BH3HAYECHHSI MiCIsS TPAaHCKOPIOHHOTO BHKOHABYOTO IPOLIECY B CHUCTEMi NpaBa YKpaiHH,
HEOOXiZIHO NpOaHaNi3yBaTH WOro 3B’SI3KM 3 MIDKHApOJHUM INPUBATHUM HPAaBOM, MDKHApPOAHUM
LIUBUIEHUM MIPOLIECOM, [IMBIIBHUM Ta BUKOHABYHUM IIPOLIECAMHU.

baraTo BYEHHX JOTPUMYIOTHCS TYMKH PO BiJIHECEHHS BUKOHABYOT'O NMPOBADKEHHS JIO IUBIJIBHOTO
nporiecy. B.B. Komapos i B.B. bapankoBa BBaxaroTh, I110 BAKOHAHHS CYJOBUX PILICHb € 3aKIIOYHUM
eTa’rioM y Tpolleci peanizamii 3aXWCTy NWBUTRHUX IpaB. BukoHaBue MpoBaipKeHHS 3a0e3edye
JIOCSITHEHHSI MaTepiajbHO-TIPaBOBOI METH CYI0BOI Ta HECYA0BOT FOPUCAMKIIIHHOI AisUTHOCTI. 3B 30K
BUKOHABYOTO IMPOBA/PKCHHS 3 IOIEPEIHIMH CTaIisIMH CYJOBOI'O MPOIECY BHU3HAYAETHCS €IHICTIO
IiJIeH, SKi 3aKpITUICHI 3aKOHOM JJIi BCHOTO CYIOYMHCTBA 3arajoM i IMOJIATAIOTh Y 3aXUCTI MpaB Ta
OXOPOHIOBAaHHX 3aKOHOM iHTepeciB [13, 940].

JILT. TanaH TakoX IOTPUMYEThCS TO3MWIII, IO BUKOHAHHS PIllIEHb CYAY 3aBEpIIy€ JisUIbHICTH 3i
3IIMICHEHHST TIPaBOCYIIS 1 3aBeplIye MpoLEeC 3axXHCTy MpaBa, 1o 3xilicHioeTses cynom [14, 100].
Taxoi x nymxu bepnarosuu K.B., sxkuii 3a3Ha4ae, 110 BUKOHaBYE MPOBAPKEHHSI HEAOLIEHO BBaXKaTH
CTaJlIEf0 CYJIOBOTO TPOBAJPKEHHS, a MPOBAPKEHHSIM CYAOBOrO Tporiecy. JIuiie HasBHICTh CYIOBHX
pillieHb, YXBaJ i MOCTAHOB HE TAPAHTYE 1X HAJICKHE BUKOHAHH. PileHHs cyay Mae OyTH BUKOHAHHM,
ajpke 0e3 IbOTO CYNOBHMH MPOLEC € He3aBEepIICHHM, OCKUJIbKM KiHIIEBUM 1 TOJOBHHM PE3YJIbTaTOM
Oy/Nb-IKOTO CYJIOBOTO TPOIIECY € TIOHOBIICHHS IMOPYIICHHX MpaB 1 CBOOOJ, YM BiJIIKOJYyBaHHS
3aBiaHoi mkou [15, 14].

Xo4ya MOKH B pralHl BUKOHABYMI mponucec He BI/I}_IiJ'H/IBCH, K OKpEMa rajiay3b IIpaBa, BBAXKAEMO, 10
CTaHOM Ha CLOFOZ[Hi € BCl Hi,Z[CTaBI/I IJIL TaKOro0 BHOKPEMIICHHH. 30erMa, iCHyC AYyMKa, 10
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BUKOHABYHI MPOIIEC € KOMIUIEKCHOIO TATy33I0 MPaBa, 3 OKPEMHM MPEIMETOM Ta METOJIOM MPAaBOBOTO
pETYIIIOBaHHS, CTPYKTYpOBAaHOIO CHCTEMOIO JDKEped Ta OKpecIeHMMH mpuHnumam [16, 14].
C.B. Illepbak 3a3nauae: «[lig BHKOHABYMM MPOLECOM CIiJi PO3YMITH BpETyIbOBaHY HOPMaMH
3aKOHOJIaBCTBA PO BHKOHABYE MPOBAPKCHHS MisUTbHICTh OPTaHiB JEPXKaBHOI BUKOHABYOI CITYKOH Ta
IHIMX Cy0’€KTiB BHKOHABYOTO MPOIECY, 3AIMCHIOBaHy B OCOONWBIN TporecyanbHid ¢dopMi, Ta
CHpsSAMOBaHy Ha 3a0e3ledeHHs MPUMYCOBOTO BHKOHAHHS PIllIEHb CY/iB Ta IHIINX FOPUCIUKIIHHUX
OpraHiB, a TaKOX pPCaJbHE MOHOBJICHHS MpaB (Pi3UYHUX Ta FOPUIUYHUX OCIO IIIIXOM 3aCTOCYBaHHS
3axoiB mpuMycoBoro BukoHaHHs» [17, 38]. P.O. JlamieHKO po3risjae BUKOHABYHH MPOIEC SK
KOMIUIEKCHY Taly3b TIpaBa, IO XapaKTePU3ye€TbCAd MOETHAHHAM PI3HOPITHUX I1HCTHTYTIB
npodimorounx (GyHIaMEeHTATBHKX) Ta CremialbHuX ratyseit [18, 32].

OTxe, BU3HAYCHHSI MICISI TPAHCKOPJAOHHOT'O BHKOHABYOTO IPOLECY YCKIATHIOETHCS BiJACYTHICTIO
YiTKO{ IMO3UIIIT B FOPUINYHIN HAYII OO0 MicIi BUKOHABYOTO MPOIIECY B CHCTEMI IpaBa YKpaiHW.

I'maBa 8 3akony Ykpainu «[Ipo BuKoHaBYE MpOBaIKEHHS» MiJl HA3BOW «BUKOHAHHS pillleHb OO0
iHO3eMIIiB, 0ci0 0e3 rpoMajsiHCTBA Ta 1HO3EMHHX IOPUAMYHHX 0Ci0. BUKOHaHHS pillleHb 1HO3EMHHX
CyniB 1 apOiTpaxiB» MEBHOIO MIPOIO PETYIIOE€ MHTAaHHS TPAHCKOPIOHHOTO BHUKOHABUOTO MPOIIECY.
OpHak, 1A TiIaBa MICTUTh JIMIIE 1BI CTaTTi 1 0Oararo mHTaHb, IO CTOCYIOTHCA OCOOJIMBOCTEH
3MIACHEHHS BUKOHABYMX I 3 1HO3EMHHM E€JICMECHTOM, 3aJIUINAIOTHCS HEBPETyJIbOBAaHUMH. 30KpeMa,
1HO3EeMHHIA €IEMEHT Y BUKOHABUOMY TIpOIleci MOXKe OYTH MpeACTaBICHUH TaKOX 1 B TAKUX (hopMax:

. HEOOXITHICTIO 3iiICHEHHS! BUKOHABYHX [, TOBHICTIO 200 9acTKOBO, 32 KOPIOHOM Y 3B’SI3KY 3
TUM, 10 00’€KT, MIOA0 SKOTO CIiJ 3MIMCHUTH BUKOHABYI Nii (HANPWKIAL, MaHO OOp>KHUKA),
3HaXO/UTHCS HA TEPUTOPIT IHO3EMHOT JepKaBH;

° 3MIMCHEHHS BUKOHABYOTO NPOBA/DKEHHS IIOAO PIlIEHh CYIIB YW IHIIMX IOPUCIUKIIAHUX
OpraHiB, BUHECEHUX B IHO3EMHIl JAeprKaBi.

HikaBo, mo cT.81 «BukoHaHHA pilieHh IHO3EMHUX CYIiB 1 apOiTpaxkiB» TaKOX BXOIUTH [0
BiANOBiAHOT TnaBu 3akoHy YkpaiHu «[Ipo BHKOHaBYEe TPOBAKEHHS», XO0Ua MUTAHHS BKIIOYCHHS
BiJIMOBITHUX MPABOBIIHOCHH JI0 BUKOHABYOTO MPOLIECY € TUCKYCIHHHUM.

Y HalioHaTbHOMY 3aKOHOJABCTBI 3aKpIIUICHWH NPUHIMII HAMIOHAIGHOTO TIPABOBOTO PEXKHUMY,
BIIMOBITHOTO JI0 SIKOTO BiJOYBA€THCS MPAaBOBE PEryJIOBAHHS NPOBA/DKEHHS 32 YYacTIO iHO3EMHHUX
oci0.

Binmosigao o cr.26 Konctutytii Ykpainu, iHo3emini Ta ocoOu 0e3 rpoMajisiHCTBa, sKi Tepe0yBaroTh
B YKpaiHi Ha 3aKOHHHX IiJCTaBaX, KOPHCTYIOTHCS TUMH CaMUMH IpaBaMH i CBOOOJAaMH, a TaKOXK
HECYTh Taki cami O0OOB’sI3KHM, SIK 1 TpOMaasHU YKpaiHM — 3a BHHATKAaMH, BCTaHOBJICHHUMH
Koncrutytieto, 3aKkoHaMu ¥ MKHAPOJHUMH JOTOBOPaMHU Y KpaiHH. AHAIOTIYHY HOPMY 3HaXOJMMO
y 3akoni Ykpaimm «IIpo mpaBoBuil craTyc iHO3emuiB»: [HO3emIli MOXyThb peanizyBaTu mpaBa i
000OB’sI3KM Tak caMo, fIK 1 rpomansHu Ykpainu. Ilonoxxenns 3akoHy Ykpainum «lIpo BukoHaBue
MPOBA/PKCHHS» TaKOX 3aCTOCOBYIOTHCS JIO 1HO3EMIIB, 0cCi0 0€3 TrpoMajsHCTBa Ta I1HO3EMHHUX
IOPUIMYHUX 0Ci0, sIKi, BiIIOBIHO, IPOXXHUBAIOTH UM 3aPEECTPOBaHi Ha TepuTopii YKpainu, abo MaloTh
Ha TepuTopii YKpaiHu BiacHe MaiHO, SIKUM BOJIOJAIIOTH CAMOCTIHHO a0o0 pa3oM 3 iHIIMMH ocodamu
(a.1 cr.80 3akony). Y c1.410 lIuBUIBHO-IPOLIECYATBHOIO KOACKCY YKpaiHM BHU3HAYAETHCS, IO
1HO3EMHHMMH 0CO0aMH €: 1HO3eMIli, 0coOu 0e3 rpOMaIsIHCTBA, IHO3EMHI IOPUANYHI 0co0u (iX opraHu Ta
OCcaJIoB1 0OCOOM) Ta Mi>XKHApOIHI opraHi3arii.

OTke, BUKOHABUHI MPOIEC 332 y4acTI0 1HO3EMHOI'O €JIEMEHTY PETYJIIOEThCS BIIMOBITHUMH HOPMaMHU
BHYTPIITHHOTO 3aKOHOJIABCTBA, aJi¢ 3 BPaXyBaHHSIM OCOOJIMBOCTEH NMpH BUPILICHHI OKPEMHX ITHTaHb,
3YMOBJICHUX TIOJIOKEHHAMH aKTiB 3aKOHOJAaBCTBA YKpaiHM Ta MIKHApOIHHUX IOTrOBOpIB, 3roay Ha
000B’sI3KOBICTb SIKUX HasaHO BepxoBHoto Paynoro Ykpainu.

BBaxxaemMo JIOLUIBHUM JOCIITUTH TaKOX MICIIE MDKHAPOIHOI'O IIUBIIBHOIO IIPOIIECY B CUCTEMI MIpaBa,
10 J03BOJIMTH YiTKIIIe PO3yMITH MiCIle BITHOCHH TPAHCKOPIOHHOTO BUKOHABUOTO ITPOLIECY.

JL.B. UyGapeB 3a3Hauae, o0 AOMIHYIHOYOIO B JOKTPUHI MDKHApOIHOTO MPHBATHOTO INPaBa MOKHU IO
3aJIMIIAETHECA TOYKaA 30pYy, 3a SAKOKO BCi IIUTaHHSA III/IBi.]'IBHOFO CYAOYHUHCTBA 3 1HO3EMHHUM €JIEMEHTOM €
CKJIA/IOBOO HAIlIOHAIILHOTO IIUBIJIBHO-TIpOIecyanbHOro npasa [10, 444-445].

T.H. HemeraeBa 3a3Havae, Mo MDKHAPOAHMH LUBUIBHUM Tpouec — e KOMIUIEKCHUH 1HCTHTYT
MDKHApOJHOTO IPHBATHOTO IIpaBa, IO PErJaMEHTYE B3a€MO3B’SI30K 1 B3a€MOJIII0 HAI[lOHATBHHX
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MDKHapOJHUX TMpPOIEAyp, BU3HAYECHUX Yy MPOIECyalbHUX HOpMaX, HANpaBICHHX Ha 3aXHCT 1
BCTAHOBJICHHS NMUBLUTHHUX TIpaB [19, 411]. Bognouac, X. [llak Harojomrye, Mo MbKHApOIHE ITUBLIEHE
MPOIECYalTbHE MPABO MPOMILIO MUISX PO3BUTKY JI0O CAMOCTIHHOI, TaKoi, IO IIBHJKO PO3POCTAETHCS
rajxysi mpaBa i BXKe JOBIHMI 4ac HE MOXE PO3MNISIATHCS SK MPOCTHH TOJATOK J0 MiAPyYHHKA 3
MIXKHapOIHOTO puBaTHOTO mpasa [20, 1-5].

OTXe, cTaHOM Ha CHOTOAHI HEMae€ OMHOCTAHO! TO3WIi HAYKOBIIB IOJO BWU3HAYEHHA MICIII
MDKHapOJHOTO IMBIIBHOTO MPOILECY B CHUCTEMi NpaBa YKpaiHH, IO, CBOEK YEProro, yCKIaIHIOE
BU3HAYEHHS MOHATTA 1 MicLsl TPAHCKOPJOHHOI'O BUKOHABYOT'O MPOIIECY.

TpaHCKOPIOHHMM BHUKOHABYMM TPOIIECOM € IUBIIBHI MPABOBIIHOCHHHA B IIMPOKOMY 3HA4YEeHHI, SIKi
BUXOJATh 3a MEXi OAHI€] KpaiHW, MONSATaloTh B y4yacTi 1HO3EMHOTO €JleMEHTa Y BHKOHABUOMY
npoBa/ukeHHI. L[i mpaBoOBiAHOCHHU MOXHa PO3TJSIATH B pakypci LUBUIBHOTO 1 BHKOHAaBYOTO
TMIPOIIECIB, a TAKOXK MIXKHAPOJHOTO MIPUBATHOTO MPaBa YM MI’KHAPOAHOTO IHBLIEHOTO MIPOIECY.

BBakaemMo, 10 TPYHTOBHE JOCHIJKCHHS MIDKrally3eBUX 3B’S3KiB MIDKHAPOJHOTO BHUKOHABYOTO
MPOIIECY Ta BU3HAYCHHS HOTO MICIS B CUCTEMI FOPUIAMYHUX TPOIIECIB TO3BOJIUTH 3’ SICYBaTH MUTAHHS
B3a€MOJIi TpOIECiB, SAKI peasbHO BiAOYBAIOTHCS TPW BUYMHEHHI BHKOHABYMX il 3 1HO3EMHHM
CIIEMEHTOM.
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THE LEGAL CHARACTERISTICS OF SPORTS AGENCY INSTITUTE
Tkalych M.O., candidate of juridical sciences, associate professor
Zaporizhzhya national university

The author of the article carried out legal description of institute of sporting agency service. In particular, it is
suggested to consider activity of sporting agent, directed on an assistance a sportsman (to principalu) in
durance vile sporting contract (labour contract) with a sporting club or assistance a sporting club in durance
vile sporting contract (labour agreement) with a sportsman sporting agency service. Relations between a
sporting agent and sportsman are regulated posredstvam agreements of sporting agency service.In accordance
with the agreement of sporting agency service one side (sporting agent) is obligated for a reward to carry out
on the instructions of other side (principala) juristic I/ili actual acts from the name and due to principala,
directed on providing of participation of sportsman in professional sporting activity.

Key words: professional sport, sporting agent, sporting agency service, institute of sporting agency service, agent
agreement, agreement of sporting agency service.

Txamna M.O. ITIPABOBAS] XAPAKTEPUCTUKA UHCTUTYTA CIIOPTUBHOI'O ATEHTUPOBAHUA
/ 3armopoKCKUi HAITMOHATIBHBIA YHUBEPCHUTET, Y KpanHa

ABTOp CTaThbM OCYIIECTBHJI IIPABOBYIO XapaKTEPUCTHKY HHCTHUTYTa CHOPTHBHOIO areHTHpoBaHHsA. B
YaCTHOCTH, CIIOPTHUBHBIM arcHTUPOBAHHEM IIPEAJIaraeTcsi CYUTaTh JAESTEIbHOCTh CIIOPTHBHOTO arcHTa,
HalpaBJICHHYI0 Ha COJEHCTBHE CIOPTCMEHY (NPUHILMIANY) B 3aKIOYCHHH CHOPTHBHOTO KOHTPAKTa
(TpyZIOBOTO KOHTpakTa) CO CIIOPTUBHBIM KIIyOOM WM COZIEHCTBHE CIIOPTUBHOMY KIyOy B 3aKIFOYESHUH
CIIOPTHBHOTO KOHTPaKTa (TPYIOBOTO COIJIAIIEHMs) CO CHOpPTCMEHOM. OTHOIICHHS MEXAy CHOPTUBHBIM
areHTOM M CIIOPTCMEHOM PEryJUpYIOTCS MOCPEICTBOM JIOTOBOpA CIIOPTUBHOIO areHTHpOBaHHsA. B
COOTBETCTBUU C JJOTOBOPOM CHOPTHUBHOTO areHTHPOBAHMSA, OJHA CTOPOHA (CHOPTUBHBIN areHt) o0sA3yeTcs 3a
BO3HArPAXKICHNUE OCYLIECTBIATH IO MOPYYCHHIO IPYroil CTOPOHBI (IPHHLMIANA) IOPHIANYECKHE W/WIN
(bakTHyeckue IeHCTBHS OT MMEHHM M 3a CYeT NpPUHIMIANA, HAlpaBlIeHHbIE Ha OOECHeYeHHE Y4acTHs
CIopTCMeHa B IPO(eCCHOHANBHON CIIOPTUBHOI AESTENBHOCTH.

Kniouesvie cnosa: npoqbeccuonaﬂbnblﬁ cnopm, cnopmuethzZ azenm, cCnopmueHoe dceHmupoearnue, UHCmumym
CRnOpMUEHO20 a2eHmupoeanust, azenmckuil 002080[), 002060[7 CROpMUBHO2C0 AceHmMuUpoO6anusl.

Tramua M.O. ITPABOBA XAPAKTEPUCTHUKA THCTUTYTY CIIOPTUBHOI'O ATEHTYBAHHA /
3anopi3bKuii Hal[lOHATEHUN YHIBEpCHTET, YKpaiHa

Heo0OxinHO BiA3HAUUTH, 110 HA CHOTOJHI 3aKOHOJABYOrO BH3HAUCHHS MOHSATTS «CIIOPTUBHE ar¢HTYBaHHSI»
B3arayi He icHye. 3akoH Ykpainu «[Ipo ¢ismdny KymsTypy i cropt» Bin 24.12.1993 p. HaBiTH He 3ragye
CIOPTHBHHUX areHTiB cepel IHIINX YYacHHUKIB IiSUTBHOCTI B mpodeciiiHoMy cropTti. Y TOH ke 4ac Ha
JIOKaJTBHOMY DIiBHI ICHYIOTH peryiaMeHTH (eepariii Ta mpodeciiiHuX Jr 3 BHIIB CHOPTY, IO PETYIIOITHh
JISUTBHICTH CIIOPTHBHUX areHTiB. Hampukinan, MisutbHICT (yTOONBHUX areHTiB B YKpaiHi perinaMeHTyeThCs
Pernamenrom ®O®Y momo misbHOCTI areHTiB ¢yroomictie 2003 poky. Ha wmixkrapomHoMy piBHI i€
pernament OIDA no arentam rpasuis 2007 poky. Tak, Pernament @OV Bu3Hauae CIOPTUBHOTO areHra siK
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¢izuaHy ocoly, fKa 3a OIUIATy Ha IIOCTiiHII OCHOBI mpeacTaBisie GpyrdomicTa KiydaM 3 MeTolo HalMy Horo
Ha po0oTy abo KiIy® 3 MeTol YKIaieHHs TpaHchepHoro koHTpakTy. Permament ®IDA, y Toit ke uyac,
nepenbayae, mo areHToM € (isudHa ocoba, sKa 3a OIUIATy MPEICTAaBis€ TPaBLiB Kiydam 3 HaMipoMm 0
BCTYIy a00 BiJHOBJICHHS NEPETrOBOPIB 3 MNpaleBIAIITYBaHHSI Ta YKIAJACHHS KOHTPAkKTy abo HpeacTaBisie
OIMH OJHOMY [IBa KIIyOM 3 METOI0 yKiIaAeHHA TpaHchepHoi yroau. Ha Hamry nymKy, HalOUIBII YiTKO
BioOpakae  CYTHICTp IIPaBOBOTO  CTAaTyCy CIOPTHBHOIO areHTa AeQiHilis, BHUKOPHCTOBYBaHa
BumeHaBeneHnM Pernmamentom OIDA. Came s nedininist Moke OyTH B3sTa 32 OCHOBY IIPH pO3pOOIi 3MiH Ta
JIonoBHeHb 10 3akoHy Ykpainum «IIpo ¢ismuHy KynabTypy i1 CIIOPT» Yy YacTHHI IPaBOBOTO PEryIIOBAaHHS
JISUTBHOCTI CIIOPTHBHUX areHTiB. 30KpeMa, CHOPTHBHIM areHTOM IPOIIOHYEMO Ha3HMBaTH (Gi3H4HY 0co0y, sKa
3a OIUIaTy MPEJCTABIISE CIIOPTCMEHIB CIOPTHBHUM KiIy0aM 3 HaMipoM JI0 BCTYILy B IIEPErOBOPH 3 YKJIaJCHHS
KOHTPaKTy a0 MpEICTABIISE€ OAUH OJHOMY JjBa CHOPTHUBHI KIyOH 3 METOIO YKJIaJCHHS TpaHC(HEPHOI yroJ.
OTxe, CIOPTHBHE areHTYBaHHS — 1ie NisUIbHICTh CIIOPTHUBHOTO areHTa, CIPSIMOBaHA HA CIPUSHHS CIIOPTCMEHY
(mpuHLMIATY) B YKIAIACHHI CHOPTUBHOTO KOHTPAKTy (TPYAOBOTO KOHTPAKTYy) 31 CHOPTUBHHM KiIyOoM abo
CIIPHUSTHHS CIIOPTUBHOMY KITyOY B YKJIaZ€HHI CIIOPTUBHOTO KOHTPAKTY (TPYROBOI yroan) 3i cmoprcmeHoM. 1o
CTOCY€TBHCS TIOHATTS «IOTOBOPY areHTYBaHHS», TO YMHHOMY L{MBiTbHOMY Konekcy YKpaiHH BOHO HE BiOMO.
Binemre Toro, IIK VYkpaimm B3aram He mnepembadyae MOXIIMBICTh YKIAAEHHS areHTCHKHX JIOTOBOPIB,
HPOIIOHYIOYY JJIS BIIIOBITHUX CHTYyamiil MpaBOBi KOHCTPYKIIi JOTOBOPY ZOPYYEHHS a00 JOTOBOPY KOMICII.
Bognouac, uyunHHii ['ocromapchkuil Kofekc YKpaiHM peryiare areHTChbKi BiTHOCHHU. Buxoasum 3
KOHCTPYKIi areHTCHKOTrO0 JOTOBOPY, 3aKpiIUICHOI B YMHHOMY BITYM3HSHOMY 3aKOHOJABCTBi, JOTOBOPOM
CHOPTUBHOTO areHTyBaHHS IIPOIIOHYEMO BBa)KaTU JAOTOBIP, BIAMOBITHO A0 SIKOTO OJJHA CTOPOHA (CIIOPTUBHUM
areHT) 3000B’s3ye€ThbCA 3a BHHATOPOAY 3IIHCHIOBATH 3a IOPYYEHHSM IHINOI CTOPOHM (TIPHHIIMIIAIIA)
I0pUANYHI Ta/abo (akTHyHi Aii BiJ iMEHI Ta 3a paXyHOK NPHHIMIIANA, CIIPSIMOBaHI Ha 3a0e3MeueHHs y4acTi
CrIoOpTCcMeHa B mpodeciiiHiil ciopTuBHIN misiibHOCTI. FOpuau4Hi 1ii CHOPTHBHOTO areHTa, B MEpIly 4epry,
NOB’s13aHi 3 YKJIAJEHHSAM KOHTPAKTy IPO CIIOPTHBHY IiSUTBHICTH, @ TAKOX IHIIUX JOTOBOPIB, IOB’SI3aHUX 3
y4acTIO CHOpTCMEeHa Yy TNpodeciiiHii CHOPTUBHIN IisUIBHOCTI (CIIOHCOPCHKHMX KOHTPAKTIiB, JIOTOBOPIB
cTpaxyBaHHs Ta iH.). @akTUUHI X Iii areHTa MOJATalOTh y HAJaHHI MPHHIMIATY HEoOXimHOi iHdopmarii,
MPOBEICHHI MIEPETOBOPIB 31 CIOPTUBHUMH KITyOaMH, TOCTIHKEHH] TpaHC()EPHOTO PHUHKY TOLIO.

Y 3B’513Ky 3 BUKJIaJCHUM BHIIE, HA HAIIy TYMKY, iCHy€ 00’ €KTHBHA HEOOXiHICTh TOMTOBHUTH 3aKOH Y KpaiHu
«[Ipo Qi3muHy KynbTypy 1 COOPT» HOPMaMH, IIO PETIAMEHTYIOTh IisUIbHICTh CIOPTUBHHX arcHTiB abo
BPEryJIIOBaTH JIOCIHI/UKYBaHI BIIHOCHHHU B Mexax okpeMoro 3akoHy Ykpainu «IIpo mpodeciiiauii criopT».
BonHouac, 3akoHOmaBUi HOPMM IIOBHHHI BPaxOBYBAaTH HPHUIIMCH BIANOBIIHUX aKTiB MDKHapOIHUX Ta
HalliOHAJBHUX (enepariil i Jir 3a BUiaMu CropTy i He cymepeduTd im. [lepenycim, e 1acTe MOXIUBICTH
YiTKO BU3HAUUTH IPAaBOBUH CTaTyC CHOPTHBHOIO areHTa, SK MOBHOIPABHOTO yYacHUWKA CIIOPTHBHOI
ISUTBHOCTI, pa3oM 31 CIOPTCMEHAaMH Ta CHOPTUBHUMH opraHizaumisMu. KpiM Toro, 3akoHOIaBYE 3aKpilIeHHS
JIO3BOJIUTH YHI(IKYBaTH MiAXOAW OO BU3HAUCHHS MPAaBOBOTO CTATYCy CIOPTHUBHOTO areHTa B Pi3HUX BUAAX
Cropty. BaxkiIMBHM € Tako Te, 0 NMPUHHATTS BIIMOBIAHMX HOPMATHBHHX aKTiB JIO3BOJIMTH BCTAHOBHUTH
OLITBII SKOPCTKHM (D iHAHCOBUI KOHTPOJb Y cepi CIOPTUBHOTO areHTYBaHHS, ICTOTHO 0OMEXXUTH MOMKIIUBOCT1
IUTSL YXWJIEHHS BiJI CIUTaTH MOJATKIB «CIpUMM» areHTaMH Ta BUMHEHHS IHIIMX IPABONOPYIICHD Y 3a3HAa4YeHii
chepi, 3a0e3MeUNTh KOHTPOJH 3a MPOQECiiHUM pIiBHEM areHTIB 3a JOMOMOTOI JIIICH3YBaHHS, JacTh
MOJXKJIMBICTh HaJIaTH MOCIYTH CIIOPTUBHUX areHTiB OUIBIIII KITBKOCTI CIIOPTCMEHIB, Y TOMY YHCIi THM, XTO
HE € «3ipKamuy, i 6arato iHIIOro. 3peIITor, 3a3HaUYeHI il MPU3BEAYTh IO MiJBHIICHHS PiBHS 3aXUCTY MPaB i
cB0O0OOJT CHOPTCMEHIB, CIIOPTHBHHUX areHTIB Ta IHIIMX yYaCHUKIB NMpodeciiiHOi CHOPTHBHOI MiSUTBHOCTI, 0
IHTEHCHBHINIOTO PO3BUTKY IHCTUTYTY CIIOPTHBHOTO arcHTYBaHHA Ta MPOQECiiHOTO CIIOPTY 3arajoMm.
Knrwouosi crosa: npogeciiinuii cnopm, CROPMUGHULL A2eHm, CNOPMUSHE A2eHMCMB0, THCMUMYM CROPMUBHOZ0
azeHmcmea, a2eHmcbKull 00208Ip, 00208ip CNOPMUBHO20 A2EHMCMEA.

First of all, it should be noted that at the moment there is no legislative definition of “sports agency” or “sports
agency services”. The Law of Ukraine “On Physical Culture and Sports” [1], adopted on 24.12.1993 does not
even mention sports agents among other participants of professional sports. At the same time on the local level,
there are regulations of sports federations and professional sports leagues, regulating the activities of sports
agents. For example, the activities of football agents in Ukraine is regulated by the FFU Regulation [2] on the
activity of agents of players, adopted in 2003 and FIFA Regulation [3] about players’ agent, adopted in 2007.

Thus, the FFU Regulation defines a sports agent as an individual who represents for a fee on a permanent basis a
player to football clubs to recruit him to work or a club aiming to conclude a transfer contract. FIFA regulations
provide that the agent is a person who for a fee represents players to clubs with the intention to join or
resumption of negotiations and the conclusion of the employment contract or two clubs with an intension to
conclude a transfer agreement. Noteworthy concept of sports agent was proposed by Ilyich S.I. [4, 14] This
author proposes to consider a sports agent a person, who aims to strengthen the athletic competition between
athletes, organizations of physical culture and sports, due to contract of sports agency with athlete to represent
him personally in his relationship with the sports organizations of physical culture and sports, advertisers,
sponsors, to “manage career” of athlete, to resolve legal and economic issues of the athlete, including personal or
represents the organization of physical culture and sports in its relations with other organizations of physical
culture and sports on a transfer of athlete, to represent the organization of physical culture and sports in finding
athletes for hiring them to work or to represent the organization of physical culture and sports in finding
advertisers, sponsors, etc.
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In our opinion, the beneficial effect of the proposed concept is an attempt to more clearly refer to the legal status
of a sports agent, indicating the number of his rights and obligations. At the same time, the definition has some
drawbacks. In particular, the definition of llyich S.I. doesn’t mention the primary responsibility of a sports agent,
which is the conclusion or assistance in concluding of sports (labor) contract with a sports organization.
Obviously, references to the duties of sports agent to represent the athlete in his relations with sports
organizations is not sufficient because it does not give any idea about the content of the powers delegated by the
athlete. Besides, the responsibilities of sports agent associated with the enhancement of athletic competition,
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“career management”, “solution” of legal , economic and personal issues of athlete etc do not look quite specific.

In our opinion, the definition used in FIFA Regulations reflects the essence of the legal status of sports agent
most clearly. This definition can be taken as the basis for the development of amendments to the Law of Ukraine
“On Physical Culture and Sports” concerning the legal regulation of sports agency. In particular, a sports agent is
proposed to call an individual who for fee represents athletes to sports clubs with the intention to join the
negotiations on the conclusion of the contract or represents two clubs to each other with intension to conclude a
transfer agreement.

Regarding the concept of the “agency services contract”, we may conclude that it is not known to the Civil Code
of Ukraine. Moreover, the Civil Code of Ukraine does not provide the possibility to sign any agency agreements.
Instead of this it proposes the legal construction of commission contracts. At the same time the current
Commercial Code of Ukraine used approaches, directly opposite to those which were used while development of
the Civil Code of Ukraine and provided the legal rules governing agency relationships. Moreover, the
Commercial Code of Ukraine, unlike the Civil Code of Ukraine, completely recreated the institute of Anglo-
American legal system, not mentioning messes with the terminology. Thus, chap. 31 of the Commercial Code
called “Commercial intermediation (agency relationship) [5] in the economic sphere”, where art. 295 provides
the concept of agency activities (commercial mediation), as entrepreneurial activity, which consists in providing
by commercial agent services to business entities in the exercise of economic activity through mediation on
behalf of the benefit under the control and at the expense of the client, whom he represents. Thus, the
Commercial Code considers agency relationship as a kind of commercial representation, although it calls it
commercial mediation. Since the essence of mediation is an independent activity person on his behalf, but in
another’s interest, this fact differs it from the agency (dealership), where representative acts on behalf of and in
the interests of the principal. In fact, Art. 295 of the Commercial Code confuses these concepts, limiting agency
relationships by providing of services in transactions or in facilitating their conclusion solely on behalf of the
entities and at their expense, that is typical for a system of Anglo-American law.

Obviously, the simultaneous action of the Civil Code of Ukraine and Commercial Code of Ukraine, which are
based on diametrically opposite approaches, confuses the enforcement activities that may lead to extremely
negative consequences. It seems that these contradictions should be eliminated. The most suitable option, in our
opinion, may be the implementation of norms relating to the control of agency, into the Civil Code, as was done in
the Russian Federation. The expediency of the existence of the Commercial Code of Ukraine is not obvious.
Nevertheless, for the present moment the legal basis for further development of the design of agency sports contract
are norms of current Commercial Code of Ukraine. So, according to the article 297 of Commercial Code under the
agency agreement one party (the commercial agent) must provide services to another party (the subject, represented
by the agent) in transactions or to facilitate their conclusion (actual services) on behalf of the subject and at his
expense. In our view, this definition is not ideal from the point of view of legal technique. Thus, the “principal” for
some reason is called “subject, represented by the agent”. In the above definition the concept of legal action is not
used at all, while the concept of the actual agent’s actions is used. In addition, it appears that the agent has the right
to fulfill only legal or only the actual action in the interest of the principal, which is extremely rare. Regarding the
difference of legal representation and mediation categories mentioned earlier.

Thus we can represent a concept of sports agency services contract (sports agency contract) as a contract under
which one party (sports agent) agrees for a fee on behalf of another party (the principal) to fulfill legal and/or
actual acts of behalf and at the expense of the principal to ensure the athlete participates in professional sports
activities.

Legal actions of sports agent primarily consist in providing of the contracts for sports activities, as well as other
contracts involving the principal in professional sports activities (sponsorship contracts, insurance contracts,
etc.). Actual actions in providing the necessary information to the principal, in dealing with sports clubs, the
study of the transfer market, etc.

Under the contract of sports agency services any athlete or sports club may the principal. At the same time, in
our opinion, it would be advisable to limit or eliminate the possibility of concluding contracts of agency between
sports agents and sports clubs, as it inevitably leads to the appearance of a conflict of interest.

At its core, sports contract of agency is compensated, consensual, mutual.
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The contract of agency services mediates the relationship of sports representation. In our opinion, the contract
may not provide for a sports agent a possibility to act on his behalf. It is always representation, but not
mediation. For sports agent it is not necessary to enter into relationships with a third party on his behalf.

In accordance with part 2 of Art. 297 of Commercial Code of Ukraine the essential conditions of the agency
agreements are the scope, nature and order of execution of the commercial agent of its services, the rights and
obligations of the parties, the terms of remuneration of the commercial agent, duration of the contract, the
sanctions for breach of contractual terms and conditions, other necessary conditions determined by the parties.
Essential terms of the sports agency contract include all of the above mentioned conditions. Thus, the FIFA and
FFU regulations provide that the sports agency contract is valid for a maximum period of two years. It can be
extended for another maximum period of two years by signing a new written contract and may not be renewed
automatically. The contract should clearly declare who is responsible for the payment of players’ agent and how.
Payment must be made exclusively by the client directly to the agent. The contract must contain the names of the
parties, the duration and the remuneration of the player’s agent, general payment terms, completion date and
signatures. The contract must be drawn up in four copies, which must be duly signed by both parties. Players’
agents must avoid any conflicts of interest in their activities. The players’ agent may represent the interests of
only one party per transaction. In particular, the players’ agent is not allowed to have a contract for
representation, or agreement on cooperation with the joint interests of the other party or one of the players’
agents of other parties involved in the transition of the player or an employment contract. The amount of
remuneration payable to the players’ agent who was hired to act in the interests of the player, is calculated on the
basis of the annual gross income of the main player, including any prescribed payments that were included in his
contract of employment as a result of negotiations with the player’s agent. The players’ agent, who was hired by
the club should receive compensation for their services in the form of a lump sum, the amount of which has been
agreed in advance.

Thus, we can conclude that the sports agency services contract is a legal structure highly demanded in today’s
professional sports. It designs relationships developing between athletes (sports clubs) and sports agents. Bearing
in mind that professional sports has become a full-fledged economic sector, it is necessary to recognize that the
quality of the legal regulation of civil inherently relations in professional sports, including — of agency relations,
needs to be constantly improved. In this regard, a comprehensive theoretical study of legal regulation of sports
agency and developing of specific proposals to improve existing legislation is of utmost importance.
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PO3ALJI III. TPYIOBE IIPABO

VIIK 349.2 (477)

BJIOCKOHAJIEHHSA 3AXUCHOI ®YHKIII TPYIOBOI'O IIPABA
3A CYUACHHUX YMOB I'OCIIOJAPIOBAHHSA

boesa O.C., k.10.H., cyans

Tocnooapcekuii cyo 3anopizvkoi obracmi

VY crarTi po3MIAOAEThCS CYTHICTH (DYHKIIH TpyZOBOTO NpaBa, 30KpeMa, MPHIJIEHO yBary 3MicTy Ta
3HAUCHHIO 3aXMCHOI (YHKIIii. AHaNi3yIOThCs iCHYIOUI HOTJISIH HAYKOBIIB Ta BHCIIOBJIEHA BJAacHA ITO3MILS
aBTOpa LIOJ0 POJIi 3aXUCHOI (YHKIT TPyOBOTO NpaBa 3a Cy4aCHHX YMOB TOCIIOJApIOBAHHS — 3 OIVLILY Ha
IiABUIIICHHS PiBHA YMOB TIpalli Ta BCEOIYHOI OXOPOHM TPYIOBHX IpaB IpaliBHHUKIB. BHeceHO mpomo3umii
[I0Z0 BIOCKOHAJIEHHS YMHHOTO 3aKOHOJABCTBA B JOCITIDKYBaHIl cdepi, y TOMy YHCIi 32 YMOB MPOLETyPH
OaHKPYTCTBA I AIPUEMCTBA-TIPAIICJABLIS.

Knrouosi cnosa: @ynkyii mpyoosoeo npaea, 3axucHa QyHKyis mpyoosozco npaed, OXOPOHA MpPYyOOSUX npaes

NpayieHuKie nio yac npoyeoypu 6aHKpymcmaa.

Boepa E.C. YCOBEPLIEHCTBOBAHHME 3AIIMTHOW ®VHKIMM TPYJOBOI'O IIPABA B
COBPEMEHHBIX YCJIOBHSX XO3SMCTBOBAHUS / Xo3siicTBeHHbIH Cya 3amopoKCKO# 0671acTH,
Ykpauna
B cratee paccmarpuBaercs CYIIHOCTh (YHKIMH TpPYJOBOTO IIpaBa, B YAaCTHOCTH, YIEIEHO BHUMaHHE
COIIeP)KAHUIO M 3HAYCHHIO 3alIUTHOW (YHKIMH. AHATM3HMPYIOTCS CYIIECTBYIOIIME B3IJISABI YYEHBIX M
H3JI0KEHa COOCTBEHHAs TO3HMLHS aBTOpa OTHOCHTENIBHO POJH 3AIUTHON (DYyHKIHMH TPYAOBOTO IIpaBa B
COBPEMEHHBIX YCIOBHSAX XO3IHCTBOBAHMS — C YUETOM IIOBBIIICHHS YPOBHS YCIOBHH TpyJa U BCECTOPOHHEH
OXpaHbl TPYIOBBIX MpaB paOOTHHKOB. BHECEHBI MPEUIOKEHHS MO YCOBEPIICHCTBOBAHUIO JEHCTBYIOLIETO
3aKOHOJIATENICTBA B MCCIIEAYeMOH cdepe, B TOM YUCIe B YCIOBHUAX MPOIEAYpsl OaHKPOTCTBA MPEIIPHATHS -
paboronarers.
Kniouesvie cnosa: @ynkyuu mpyoosozo npasa, 3auumuas QyHKyus mpy00o6020 npasa, 0Xpama mpyoosvix npas
pabomnukos npu npoyedype OAHKpOmcmea.

Boyeva E.S. THE DEVELOPMENT OF PROTECTION FUNCTIONS OF LABOR LAW IN THE
CURRENT ECONOMIC CONDITIONS / Economic Court of Zaporozhzhia region, Ukraine

The article deals with the essence of features of the labor law, in particular, the attention is paid to the content
and the value of the safety function. The current views of scientists are analyzed, and the author sets out her
own position concerning the role of the protective function of labor law in the current economic conditions —
including improving working conditions and comprehensive protection of workers’ rights.

Labor law, as a branch of law, has some inherent functions such as the main influences on the behavior of its
rules or consciousness, the will of people in the process of working to achieve the goals and objectives of the
labor legislation.

In the scientific literature, there are different views on the functions of the labor law, but according to the
well-known criteria, it can be argued that labor law has emerged as the right to protection (security) of
employees.

P.D. Pylypenko indicates that having ratified a number of international conventions of the International
Labour Organization (ILO) in the sphere of work, having proclaimed the primacy of international law
concerning the internal (Art. 8-1 of the Labour Code of Ukraine), that is, having made an emphasis on human
rights, on increasing of the role of human values in the labor relations, Ukrainian state determined, in fact, the
further expansion of the social functions of the national labor law. In the conditions of transition to market
economy and the development of various forms of business such areas of influence on social and labor
relations should be recognized as promising [12].

The relevance of the topic is that in the context of development of Ukraine, which aims to become a
developed European country, the process of improvement of labor law is inevitable, in the first place — the
protective (security) functions — the guarantor of social and economic rights and freedoms in the sphere of
work.

In modern conditions, the protective function of labor law is implemented in the course of influence on social
relations, which are related to the protection of the workers’ health, improvement of conditions of work and
rest, providing benefits to certain categories of workers, establishment of certain restrictions concerning
working time, mode of operation, the age of recruitment and etc. Social (protective) function of labor law also
contains the factor of influence on the rights of labor relations and the behavior of the individual in the
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performance of employment obligations, and the task of the government is to develop the employment
relationship, taking into account the interests and needs of both the worker and the employer.

Unfortunately, the current legislation of Ukraine does not provide special protection (security) of the rights of
the bankrupt enterprise employees: either in terms of the priority of workers’ claims to the claims of other
creditors in the bankruptcy proceedings and fair division of assets among the creditors of the insolvent
company, or by establishing a specific guarantee institution in matters of wages payment, which would
assume the liabilities of an insolvent company, guaranteeing the payment of debt by a third party .

With the above, it is necessary to take into account these deficiencies in the adoption of the new Labour Code
of Ukraine, or to amend the Labour Code in order to expand and improve the safety (security) of the labor
law.

The process of national labor law reforming will end with the adoption of the Labour Code, which must meet
the implement international labor standards, but wouldn’t allow the restriction of labor rights and social
security as they are at present exist in our state.
Key words: functions of labor law, protective function of labor law, the protection of workers’ rights while
bankruptcy.

Crarrero 43 Koncrurymii Ykpainu nependadeHo mpaBo KOXKXHOTO Ha TPYA, IO BKIFOYAE MOXKIUBICTh
3apobnsaTi co0i Ha JKWATTS Tparero, SKy BiH BUIbHO oOupae abo, Ha Ky BUTBHO TOTODKYETHCA.
JepkaBa CTBOPIOE YMOBH ISl TTIOBHOTO 3JIIHCHEHHS TpoMaJiTHAMU TMpaBa Ha Mpalio, TapaHTye piBHI
MOJKJIMBOCTI y BHOOpi mpodecii Ta poxy TPYIOBOI MisITBHOCTI, peali3oBye MporpaMu IpodeciitHo-
TEXHIYHOTO HABYAaHHS, IMATOTOBKH 1 MEPEHiATOTOBKM KajpiB BiIMOBIAHO 10 CyCHUTFHUX MOTpPEO.
Bukopucranus npumycoBoi mpaii 3a00opoHsieTbes. He BBaskaeThesi MPUMYCOBOIO TIpaIielo BificbKoBa
a0o anpTepHATHBHA (HEBIMCHhKOBA) CIIy)k0a, a TakoK poOOTa un CiIyx0a, sKka BUKOHYEThCS 0CO00I0 3a
BAPOKOM YH IHIITUM PIIIEHHAM CyIy a00 BIAIOBIIHO A0 3aKOHIB MPO BOEHHWH 1 PO HaI3BUYANHUIA
CTaH.

KosxeH Mae npaBo Ha HaJexHi, Oe3IeyHi 1 370poBi YMOBH Mpalli, Ha 3apoOiTHY TUIaTy, HE HIKIY BiJ
BM3HAYEHOI 3aKOHOM. BUKOpWCTaHHS mparli >KIHOK i HEMOBHOJITHIX Ha HeOe3MeyHWX IS TXHBOTO
3I0pOB’sl poboTax 3a00pOHAETHCS. I poMajsTHAM TapaHTY€EThCS 3aXHCT BiJl HE3aKOHHOTO 3BiJIPHEHHSI.
IIpaBo Ha cBO€UacHe oiepKaHHA BUHATOPOAM 3a MPALIO 3aXUIIAETHCS 3aKOHOM [1].

3a cy4acHHX YMOB € 3arajJbHONPUIHATHUM, IO CBOOOAA JIOJMHU — II€ HAMBUINA JIEMOKpAaTHYHA
[iHHICTH, Y TOMY YHCJi, I1€ MOXJIMBICTB 1 3/JaTHICTH JIFOIMHU JKUTHU BLUIBHO, OOUPATH Ha CBiil pO3CY K
Croci0 KUTTS, BIPOCIOBIIAHHA TaK i piJ CcBO€i HisuibHOCTI B cdepi mpami. [Iporte, cBoOGoaa mnpwm
3MIACHEHHI TPYAOBOI MISUIBHOCTI, SK 1 IHIIMX BHUJIB KUTTEASUIBHOCTI JIIOJWHH, HE MOXE OyTH
HEOOMEKEHOI0, a Ma€e OyTH BperyJbOBaHa B COIIyMi BiAIIOBITHUMHU ITPABOBUMHU HOPMaMH.

Kopekc 3akoHiB nipo mipairio Ykpaidnu, NpUHHATHH 111e 3a yaciB PansHcekoro Coro3y, xoua i Ma€ MeBHi
3MIHU 1 JIOTIOBHEHHSI 3 ypaxyBaHHSIM HOBUX COI[IAJIbHMX Ta €KOHOMIYHHUX YMOB, Ha CBHOTOIHI He
HOBHOIO MipOIO MOXe 3a0€31eYnTH JOTPUMaHHA pOOOTOAAaBIEM BHIIIEBKA3aHUX MMPUHIIUIIIB.

IIpouec pedopMyBaHHSI BITUYM3HSAHOTO TPYAOBOIO 3aKOHOAABCTBA Ma€ OyTH 3aBEpILECHHH NUIIXOM
npuiiHsaTTss  TpynoBoro Koaekcy VYKpaiHM, SKUH IIOBHHEH BIAMOBIATH IMIUIEMEHTOBAHUM
MDKHapOJHUM TPYJOBUM CTaHJIapTaM, aje He JOMYCTHTH 3BY)XKEHHS 0OCsTYy TpyINOBHX IpaB Ta
COIIaJIbHUX TapaHTii, SKi MAIOTh MiCIIe B HAIIIN JAepPrKaBi.

AKTyaJbHICTh JOCIHIPKyBaHOI TEMH TOJATa€ B TOMY, IO 32 YMOB PO3BHTKY YKpaiHH - MPaBOBOi
Jep’KaBH, sKa TparHe CTaTH PO3BHHYTOK €BPOIEHCHKOI JEPKAaBOI0, € HEMHUHYYUM MpoIec
YIIOCKOHAJIEHHS TPYAOBOIO MpaBa, Hacammepesn, Horo 3axucHoi (pyHKHii, — SK rapaHra JOTPUMaHHS
COLiaIbHO-eKOHOMIYHHX TIPaB i CBOOOA JTIOAMHH y cdepi nparii.

€ 3araJbHOBIJIOMHM, IO COIliAIbHE MPU3HAYCHHS TIpaBa 3arajioM Ta HOTo POJIb y BPETYJIIOBaHHI Oy/Ib-
AKHX cep CyCHUIbHOI, MOJMITUYHO1, EKOHOMIYHOI AiSTIBHOCTI JIEPKaBU BUSBIISIETHCS Y HOro (PyHKIIsIX
— OCHOBHHX HampsMax BIUIMBY Ha JIIOAMHY 1 CYCHUIBCTBO (30KpeMa, e MOXYTh OyTH coUiajbHi
¢GyHKIIT mpaBa 1 crHemiadbHO-IOPUINYHI (QYHKIIT). Y TeopeTH4Hid HAayKOBil JiTeparypi mij
(GYHKIIISIME TIpaBa PO3YMIilOTh CIPSIMYBaHHS NPaBOBOTO BIUTUBY, SIKM BUpa)ka€ pOJIb TpaBa B
opraHizamii (BNOpSAAKYBaHHI) CyCHUIBHMX BigHOCHH. llpm 1bOoMy, A0 CHeLiaIbHUX IOPUIMYHHX
GyHKIIIH BiIHOCSTH PETYISATHBHI 1 0XOpOoHHI QyHKIIii [2, 192-194].

TpynoBoMy mpaBy, sIK ray3i npasa, IpuTaMaHHi QyHKIIIi y BUTIISII OCHOBHUX HAMPSMIB BILTUBY HOTO
HOpPM Ha TIOBEJIIHKY (CBiZIOMICTh, BOJIIO) IItOJIeH y TMpoLeci mpari Juis AOCATHEHHs IUIeH 1 3aBJaHb
TPY/IOBOTO 3aKOHOIABCTBA [3, 86-87].
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Y HayKoBi#l miTepaTypi € pi3HI MOTVIAAM MOAO0 (DYHKIH TpPymOBOro IpaBa, MPOTE, BUXOMSIYH 3
3aralibHOBIZIOMUX KPHTEPIiB, MOXHA CTBEPKYBATH, IO TPYIOBE MPABO BUHUKIIO K MPABO 3aXUCTY
HailMaHUX TpaliBHUKIB.

A.C. TTamkoB, O.B. CMHpHOB BBa&KalOTh OCHOBHHUMH €KOHOMiYHY, COIiajbHy, IONITHYHY,
imeonoriuny (BuxoBHY) (yHKIIi TpymoBoro mpaBa [4, 50-56], a C.A.IBanmos, P.3. JluBmu,
FO.I1. OpnoBcekwii — BUpOOHUYY 1 3aXUCHY [5, 27].

[1.J1. [Tununenko 3a3Havae, M0 TPYAOBE MPABO BUKOHYE COIalIbHY (PYHKIIIIO, a TAKOX CIICHiaabHO-
OpuanYHI QYHKIIIT — 3aXUCHY, BUpOOHHYY 1 BUXOBHY [6, 18-21].

I.4. KucenroB BBaxkae, IO BaKIUBOK (YHKIIEI TPYIOBOTO TpaBa € BH3HAYeHHS 1 (ikcaris
PYXJIUBOrO OaliaHCy MiX EKOHOMIYHOI €(EeKTHBHICTIO BUPOOHHMITBA i COLAIBHOI 3aXHUILEHICTIO
TpalliBHUKIB, piBHEM yMOB iX mpaui [7, 31-33].

[opsin 13 mum M.E. MapuHeHKo 3a3Haya€, M0 OXOpPOHA TPYJOBHX IMpaB — I IMUPOKa CHUCTEMa
3aXO0ZiB, IO BKJIIOYAE HATIL 1 KOHTPOJIb 3 OOKY KOMIETEHTHUX OPraHiB 3a CYBOPUM Ta HEYXHJIHLHUM
JOTPUMAHHSM HOPM TpPYIOBOTO 3aKOHOJABCTBA, @ TAKOX 3aXHCT MOPYIIEHUX YU OCIOPIOBAHHX
TpyIoBHX TpaB. HaliBaknmuBima oOCOONHMBICTE OXOpPOHH TPYJOBHX MIpaB y TOMY, IO BOHA
3MIACHIOETHCS HE TUTBKH AEPKaBHUMH OpraHamu, a i TPOMaJChbKUMH, SIKUM JaHi IIMPOKi MpaBa He
TIJBKH B Taly3i KOHTPOIIIO ¥ HArsiy 3a HOTPHUMaHHSIM TPYJOBOTO 3aKOHOJABCTBA, aje i B 3aXHCTi
MOPYLICHUX YH OCIIOPIOBAHUX TPYIOBUX IPaB.

Hami, sax po3BuBae cBoro nymky M.E. MapuHEHKO, 3aXHCT TPYIOBUX MpPaB HEOOXiTHO PO3YMITH
B IIHPOKOMY W BY3bKOMY CEHCI. 3aXHCT TPYJIOBHUX MpaB y MIUPOKOMY CEHCi € HiSIBHICTIO
KOMIIETCHTHUX OpraHiB, BIOBHOBA)XCHUX BHPINIyBaTH TPYAOBI CIIOPH, IO OXOIUIIOE BCi cTamil
IpoILecy 1 HampaBieHa Ha IPUITUHEHHS TPYAOBUX IPAaBONOPYIIEHb, BiIHOBICHHS MOPYIICHUX X
OCTIOpPIOBaHUX TPYAOBUX MpaB. 3aXHUCT Yy BY3bKOMY CEHCI — I Oe3mocepefaHe BiJHOBICHHS
MOPYLICHUX YW OCIOPIOBAaHUX IpaB, 3/1MCHIOBaHE BIOBHOBAXCHUMHU OpraHAMHU y BCTAaHOBJICHIN
nporecyanbHiin Gopwmi [8, 5-6].

Psn aBTopiB, 30kpema, I1./]. [Tununenko, C.M. Kapaumbkuii, BKa3yroTh Ha Te, M0 (YHKITIS TPYIOBOTO
npaBa — Iie HampsM [IPaBOBOTO BIUTUBY Ha CYCHUIbHI BiiHOCHHHM mpari [9, 10].

[epeBaxkHO B HayKOBHX MpalsxX (YHKIIT TPYAOBOTO TpaBa BU3HAYAIOTHCS K SBUIILE, 33 JOIOMOTOIO
SKOTO MOXIIMBO PO3KPHUTH COIlialbHE 3HAYEHHS HOPM TPYAOBOTO IpaBa Ta 3AIMCHUTH BiJIIOBIIHE
MpaBOBE peryloBaHHS BifHOCHH y cdepi mpami. Haifuacrime BimiisitoTh Taki QYHKIT TPyIOBOTO
npasa, K eKOHOMIuHa (BUpOOHMYA, TOCTIOAAPCHKA); CollialibHa (3aXUCHA); i1e0I0TiYHa (BUXOBHA).

BinpizusieTsest Binm 3a3HaueHoro nedinimis, HaBeneHa B moHorpadii B.I. lepOunu. Tak, ¢yHKIIiTO
TpynoBoro mpasa B.I. IllepOuHa Bu3HAyae SIK AiIbHICTH TPYJOBOIO IpaBa MIOAO €(PEKTHBHOIO
BIIOPSIJIKYBaHHS 1 BPEryJIOBaHHS BiJIHOCHH, IOB’S3aHUX 13 BUKOPUCTAHHIM 37aTHOCTI JIO TIpall,
IUITXOM BCTAHOBIIEHHsI 1 peastizallii Ha OCHOBHHMX (MaricTpasJibHWX) HampsMax HOpM mpaBa. Takox
aBTOP BKa3ye, IO OKpeMi (yHKLII TpyJOBOTO IpaBa MarOTh NPUMYCOBHH, KapaJbHUH 1 HaBiTh
peNpecuBHUN BIUIMB Ha Cy0’€KTIB TpyaoBux npaBoBigHocuH [11, 8]. [Ipote, 3 TaKUM BU3HAYCHHSM
aBTOp AaHoi MyOTiKallii 3rojiHa He TIOBHICTIO.

H.b. Bonorina 3a3Hadae, mo 3 ypaxyBaHHSAM CYYaCHHX TEHJICHLIN Yy PO3BUTKY TPYAOBOIO IIpaBa
(aKTHYHO BU3HAETHCS ICHYBaHHS JIBOX HANpPsAMKiB ((QYHKI[iI) BILTUBY TPYAOBOTO TpaBa Ha PO3BUTOK
CYCHIUILHUX BITHOCHH — €KOHOMIYHOTO i comianbHOro 3axucrty. CorianpHa QYHKILS TPYJOBOTO TpaBa
Ha nymxky H.b. BonotiHoi peainizyeTscsi 3a TppOMa HampsiMamu: COLIaJbHUN 3aXHCT NpalliBHUKA;
COLIaJIbHUM 3axucT poOOTONABIs; 3a0e3MeueHHs COLIAIbHOIO NapTHEPCTBA MK HaMaHUMHU
npariBHUKaMu i podoroasusmu [3, 86-87].

IL.J. Ilununenko BKasye, MO paTU(IKYBaBIIM LITMHA Psi MKHAPOAHUX KOHBeHLIH MixHapomHOT
opranizauii npaui (MOII) y ramysi mpaui, TpOroJOCHUBIIN NPIOPUTET MIKHAPOIHOTO TpaBa LIOA0
BHyTpimHbOro (cT.8-1 K3nll Ykpainu), To0TO, 3p0OMBIIN aKIEeHT Ha MpaBa JIIOAWHU, Ha 3POCTaHHS
POJIi 3araNbHOIIIOICEKUX MIHHOCTEH Yy TPYJOBUX NMPABOBIIHOCHHAX, YKpaiHChKa JiepiKaBa yXBajwia,
MO CYTi, MOJAJIbIIEe PO3MKPEHHS coumianbHOI (PYHKIII HaliOHAJBFHOTO TPYAOBOTrO mpaBa. B ymoBax
Mepexoay 10 PUHKOBOI €KOHOMIKH 1 PO3BUTKY Pi3HUX (QOPM ITiJIPUEMHUIITBA, TaKi HANIPSIMU BILIUBY
Ha CYCMUIBHO-TPY/IOBI BiTHOCHHH CITijl BA3HATH NepcrieKTuBHIMHU [ 12, 28-29].
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3a cnoBHukoM «TpynoBe mpaBo» 3axWcHa (YHKINSI TPYJOBOTO TpaBa MOJSTac y BCTAHOBJICHHI
BHCOKOT'O PiBHS YMOB IIpalli, BCeOIUHi# OXOpOHI TPYAOBHX IIPaB pOOITHUKIB 1 CIyKO0BIIB [13, 396].

Crnig 3ayBakuWTH, IO TpPYAOBE MpaBo CGHOPMYBAJIOCS B €MOXY 3MIHH CYCHUIbHO-SKOHOMIYHUX
¢dopmauiii - 3aHenaay (eoJaTbHUX BIIHOCHH Ta PO3BHTKY KalliTali3My, OCKIIBKH B YMOBAax
BUHUKHEHHS PHHKY TIpaIli 3’ ABHJIaCh HEOOX1THICTh y 3aMiHI TPYIOBHX, IEXOBUX 3BUYAIB Ta TPaIUIIii
Ha 3aKOHO/ABYO 3aKpiIUIEHE BPETYIIOBAHHSA BIAHOCHH pPOOOTOMABIIIB Ta HaMaHWX IPAIliBHUKIB.
IcHyBaHHS 1 PO3BUTOK EKOHOMIKH, BHPOOHHIITBA IOJIATAE Y HEPO3PUBHOMY IOEIHAHHI Tpalli Ta
KaImTany, a CyHepedHICTh iX iHTepeciB y cdepi po3moaialy HpOAYKTYy (pe3ylbTaTy BUPOOHHIITBA)
MOPOKYBaJIO0 HEOOXiMHICTh 3aKpIIUIEHHS BiANOBIMHUX TPYAOBHX TPABOBIAHOCHH 3 TOJANBIITAM
MPABOBUM BPETYJIIOBAHHSM IMX BiJJHOCHH Y TICBHUX TaTy3X CKOHOMIKH, TOPTiBJIi TOIIO.

OTxe, TpyIOBE MPAaBO BHHUKJIO SIK MPABO 3aXHMCTy HAWMAHOTO MpAaliBHUKA, — 3 METOIO 3HIKCHHS
piBHIO HOTO eKciuTyararlii, JOTPUMaHHS YTOJ IIOAO OIUIaTH Ipaimi Ta 3a0e3NeveHHs OibII-MeHII
Oe3meyHnux ymoB mpaii. To0To, Tpya0oBe IpaBo Ma€ Ha METi 3aXUCT iHTEPECiB NpaL[iBHUKA K CTOPOHH,
AKa € OLTBII CTa0KOI0 Ta BPa3InBOIO y TPYAOBHX BiIHOCHHAX.

3romom 3axucHa (comianbHa) (PYHKINS TPYJOBOTO MpaBa B MPOIECI PO3BUTKY CYCHITHHO-TPYIOBHX
BiTHOCHH Halyna IHIIMX O3HAaK, CHOTOJHI MOXKHA CTBEP/KYBATH, IO Taka (PYHKIliS OXOIUIIOE HE
TINBKY TIMTaHHA 3aXUCTy HaMaHWX TNPAIiBHHKIB, aje CIpHsS€E MiABHIICHHIO PIBHS YMOB IMpalli,
HAJIE)KHOTO 3a0e3MedeHHs] OIUIaTH Tpalli, COIialkHOTO Ta CTPAaxOBOrO 3a0e3medeHHs IMOoTped
MPAIiBHUKIB 1 BIUIMBA€ HAa TPOBEACHHA 3aXO/diB KOHTPOIIO 3a JOTPUMAHHAM TPYAOBOTO
3aKOHOJIaBCTBA.

Ak zaznavae [1J]. Ilumumenko, 3axucHa (YHKIIS TPYAOBOTO IpaBa BHSBISIETHCS IIe W y TOMY, IO
TPYZIOBE MPaBO CTBOPIOE PiBHI MOMIIMBOCTI T peajizamii TpoMaasHaMH CBO€1 3IATHOCTI TPAIFOBATH,
BCTaHOBIIFOIOYH €/IMHI TPaBIJIa 1010 YMOB TIpalli Ha i IpUeMCTBax pisHUX (Gopm BiacHocTi [12, 28-29].

Panime Bxe 3a3Hadanocs, mo moyokeHHAMHU cTarTi 43 Koucrutyuii YkpaiHn BHKOpHUCTaHHS
npuMycoBoi Tipami 3aboponserbes [1]. Lle y3romkyerscs 3 mpumnucamu crarti 3 3akoHy YKpaiHu
«Ipo 3aliHATICTP HACENEHHSI», 3TiHO SKOI KOXKEH Mae€ MpaBO Ha BITBHO OOpaHy 3aiHATICTS.
[MpumytryBanHs 70 npani y Oyab-skii ¢popmi 3a00poHsieTses. JoOpoBiibHA HE3aHHATICTH OCOOH HE
MOXXe OyTH TIJACTaBOIO I TPUTATHEHHS 11 110 BIiAMOBIAAIBHOCTI. 3alHATICTH HACEJICHHS
3a0e3neuy€eThCs LUIIXOM BCTAHOBJICHHS BiTHOCHH, IIO PErJIAMEHTYIOTHCS TPYAOBHMH JOTOBOPAMHU
(KoHTpaKTaMH), MPOBA/PKCHHS MIANPUEMHMIIBKOI Ta IHIIMX BHUIIB MJiSUIBHOCTI, HE 3a00POHEHUX
3akoHOM [14].

Crartreto 8-1 Koncturynii YkpaiHu BCTaHOBJICHO, SIKIIO MI>KHAPOJHUM J0TOBOPOM 200 MI>KHAPOIHOIO
yromnow, B AKHX Oepe ydyacTb YKpaiHa, BCTAHOBJIECHO IHIII MpaBWja, HiX Ti, MO IiX MICTHTh
3aKOHOJABCTBO YKpaiHM NPO MpAIl0, TO 3aCTOCOBYIOTHCS HpaBHJIa MIXKHAPOIHOTO JOTOBOpPY abo
MikHapoaHoi yroau. 3a 3mictoM crarti 9 KoHcrutynii YkpaiHu ymMOBH JOrOBOpIB IpO MpaLo, sKi
NOTIpUIYIOTh CTaHOBHILE MPALiBHUKIB MOPIBHAHO 3 3aKOHOJABCTBOM YKpaiHM MpO Tpalio, €
Hexiicuumu [1].

To0OTto, ocoba € HOcieM Mpalli, CTBOPIOE MaTepialbHI IIHHOCTI i TUIBKM BOHA MAa€ BHUKIIIOYHE MPABO
PO3MOPSIKATUCS CBOEIO 3/ATHICTIO IO Tpami — 3 BH3HAYCHHSAM Ha CBIH PO3Cyx po3Mipy CBOIX
0Cco0MCTHX TOTPeO Ta 3 YKIAJCHHSM BiJIOBIIHOTO JOTOBOpY 3 poOOTOAABIIEM — MalO4yd Ha METi
OJICp)KaHHS CKBIBAJICHTHOI Ha T JyMKY OIUIaTH 3a CBOK NPAI0 YW IOAAJbIIEe 3POCTAHHS B
npodecioHaTbHOMY IUIaHI — B IIbOMY TaKOX € BUPKEHHS CYTHOCTI 3aXMCHOI ()yHKUii TpyZOBOTO
npasa.

Takox 3a CydyacHHMX yMOB 3aXHCHa (DYHKIIiS TPYIOBOTO MpaBa peai3yeThes Yepe3 BILIMB Ha CYCIUIBHI
BITHOCHHH, TIOB’5I3aHi 13 3aXMCTOM 3[0POB’S NPALliBHUKIB, MOKPAIIEHHIM YMOB Ipalli Ta BiAMOYHNHKY,
HAJaHHS IMiJbI' TEBHUM KAaTEropisiM TpaIliBHUKIB, BCTAHOBIEHHS BIiJMOBITHMX OOMEXEHH II0JI0
TPHUBAIOCTI pOOOYOro Yacy, peKUMy poOOTH, BiKYy IPHUIHATTS Ha poOoTy Tomo. ComianabpHa (3aXrucHa)
(GYHKIIIST TPYJOBOTO IMpaBa MICTUTh Y cOO1 TakoK (hakTOp BIUIMBY INpaBa Ha TPYAOBI BiHOCHHU i
MOBEIHKY OCOOHM NpU BHKOHAHHI TPYJAOBUX OOOB’SI3KiB, MPH IbOMY 3aBAAHHS JEpPKaBU IMOJIATAE Y
PO3BHTKY TPYIIOBHX MPaBOBIIHOCHH 3 ypaxyBaHHSIM iHTepeciB i morpe0d sK Mpal(iBHHKA, TaK i
pobortonaBus. KoncTutyiiiHi rapaHTii TpyJOBUX MpaB MOXYTh OyTH TIOBHOIO MipOIO peasi3oBaHi 3a
YMOB CTaJIOTO PO3BUTKY €KOHOMIKH, 3pOCTaHHsS BUPOOHHWITBA, a JEMOKpAaTH4HA ACP)KaBa, SIKOIO €
VYkpaiHa, MOBUHHA HE TUIBKU A0ATH NPO CTBOPEHHS YMOB Ul peani3auii rpoMaasHaMH IIpaBa Ha
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IpaLo, ajie i MparHyTH AOCATHYTH HaJiHHOTO IPaBOBOIO 3aXUCTY TAaKOTO IIPaBa Ha 3aKOHOJABUOMY
piBHI.

3a cyyacHHX YMOB TOCIIOIapIOBAaHHS 3pOCTA€ POJIb 3aXUCHOI (DYHKIIT TPyIOBOTO Mpasa, a 3 OISy Ha
npaii JLI. Jlazop, B.H. Tonkynosoi, K.H. I'ycoBa, 3.M. Muymiko, H.B. Umuxano MoxkHa BiJ3HAYHTH,
0 Ha MPAKTHII 3aXUCHI (YHKIIIT TPyOBOTO MpaBa 3a WX YMOB 301TBIIYIOTHCS, PO3IMOBCIOKYIOTHCS

HIAPIIE Ta OXOIUTIOIOTh HOPMH OO0 3a0e3MeueHHs 3aiiHATOCTI, MPANEBIAITYBAHHS Ta 3aXUCTY BiJI
6e3pooirtTs [15, 16, 17] .

BBaxkxaemo 3a HeoOXigHe Ta [OOpeYHE NPUIUIMTH yBary MpoOJieMi 3axucTy TPYAOBUX IIpaB
MpaIiBHUKIB 30aHKPYTLINX MiANpueMcTB. Tak, 3a Bech 4ac 1ii 3akoHy Ykpainu “IIpo BigHOBICHHA
MIaTOCTIPOMOXKHOCTI OopskHMKa a00 BHM3HaHHs Horo OaHkpytoM” [18] (mami — 3akon) mpoOmemi
3aXHCTy TPYAOBUX IMpaB TNPAIiBHUKIB 30aHKPYTUIMX MiJIPUEMCTB MPUCBIYEHO HE Tak OaraTo
HayKOBUX [JOCII/DKEHb, 1100 MOKHa Oyno 3poOWTH BHCHOBKHM CTOCOBHO TOTO, SIKMM YHHOM IIsI
npobieMa BUPIIIYEThCS SIK 3 TOUYKU 30pY MPAKTUYHOTO 3aCTOCYBaHHSA Aii 3aKOHY, TaK i 3 TOUKH 30py
3a0e3MeUeHHs] IpaB Ta TapaHTill 3BUIbHEHHUX MPalliBHUKIB. 3a3HaU€HE MMEBHOIO MipOIO JOCTiIKYyBaIn
B. bornuk, B. Bitpsacekuit, JI. 'epmanoxk, B./xyns, B.Pagzusintok, b. [lomskos, E. [laBnoncekui,
M. TiToB.

Crarrero 7 K3nll Ykpainu [19] nepeabaueHo 0COOMMBOCTI peryiaioBaHHS Tpalli JACSKHX KaTeropii
MpamiBHAUKIB, a B 4dacTwHi 1 crarti 43-1 mporo Kozgekcy 3a3HaueHO, MO pO3ipBaHHS TPYIOBOTO
JIOTOBOPY 3 iHIMIaTHBH BIacHWKa ab0 YIMOBHOBR)XEHOTO HHUM OpTaHy 0e3 3rofu BHOOPHOTO OpraHy
MEpBUHHOT MPOQCHIIKOBOI opranizamii (MpoQCHiIKOBOTO MPeACTaBHUKA) JIOMYyCKAEThCS, B YHUCII
1HIINX, y BUMAAKY JTKBiAALii MiANPHEMCTBA, YCTAHOBH, OpTaHi3allii, mpote, HiskuM 4uHOM Yy Konekci
HE BiZOOpaXeHO TPOIEAypy 3BUIbHEHHS TPAIiBHUKIB a00 KEpiBHUKA MiJMPHEMCTBA 32 YMOB
MpoLeAypH OaHKPYTCTBA.

Tak, y BUNAAKY BIJKPUTTA JiKBigamidHOi mpouexypu (3a uyactuHOl 2 ctarti 41 3akony) [18]
JMKBimaTop 3 MOHA BU3HAHHSA OOpXHHKAa OaHKPYTOM Ta BIAKPUTTS JIKBINAIIHHOI TponexRypu
MTOB1IOMIISIE TIPAIiBHUKIB OaHKpYyTa MPO 3BUIBHEHHS Ta 3[IHCHIOE HOTO BIATIOBITHO IO 3aKOHOABCTBA
VYkpainu npo npaito. Bunnata BUXiIHOT JOTOMOTH 3BUTBHEHUM IPalliBHUKaM OaHKpPyTa MPOBOAMTHCS
JKBIJATOPOM Y TIEpIIy Yepry 3a paxyHOK KOIITIB, OJICp’KaHMX BiJ MpoAaxy MaliHa OaHkpyTa abo
OTPUMAHOTO JUIS Ii€] METH KPEIUTY.

Crattst 45 BKazaHoro 3akoHy [18] BperysiboBye 4YeproBiCTh 3aJ0BOJICHHS BUMOT KpeautopiB. Tak, 3a
nyHkroM 1 dvactmHm 1 wi€i crarTi B mepHly 4epry 3af0BOJIBHSIOTHCS: BHUMOIHM IOAO BHILIATH
3a00proBaHOCTI 13 3apoOiTHOI TIaTH Tiepel MpAIFOIOYUMK Ta 3BUTBHEHWMHU TIpPAIiBHUKAMHU OaHKPYTa;
TPOIIIOBI KOMIIEHCAIlii 32 BCi HEBUKOPHCTAHI [HI IIOPIYHOI BIAIYCTKH Ta JOJATKOBOI BiIITyCTKH
MpaIfiBHUKaM, $KI MAarOTh JITEH; IHIN KOIITH, HAJCKHI TNpalliBHUKaM y 3B’SI3KY 3 OIUIauyBaHOMO
BiZICYyTHICTIO Ha poOoTi (OruiaTa Yacy TPOCTOI0 HE 3 BHHHU MpAIliBHUKA, TapaHTii Ha Yac BUKOHAHHS
JepkaBHUX a00 TPOMaJCHKUX OOOB’SI3KiB, TapaHTil i KOMIIEHCAlil MpHU CIYXOOBUX BiIPAIKEHHSX,
rapaHTii JyIs TpaIliBHUKIB, 10 HANPABJISIOTHCS JUIS IIJBUIICHHS KBatidikarlii, rapaHTii JUis JOHOPIB,
rapaHTii JUIsd TPAIiBHUKIB, 10 HANpPaBIIOTBCS HAa OOCTEKEHHS JI0 MEIUYHOIO 3aKjajy, COLiaJbHI
BHUIUIATH Y 3B’SI3KY 3 THMYACOBOIO BTPATOIO MPALE3aTHOCTI 38 PaXyHOK KOIUTIB IMiANPHEMCTBA TOLIO); a
TaKOXX BUXIJHOI JIOMOMOTH, HAIEKHOI TPAIliBHUKAM Y 3B’S3Ky 3 MPUIWHEHHSM TPYIOBUX BiJIHOCHH Ta
HapaxoBaHHWX Ha IIi CYMH CTPaxOBHX BHECKIB Ha 3arallbHOOOOB’SI3KOBE JIepyKaBHE TICHCIHHE CTpaxyBaHHS
Ta iHIIIE COMliaJTbHE CTPaXyBaHHs, Y TOMY YMCII BIAIIIKOYBaHHS KPETUTY, OTPUMAHOTO Ha ITi ITiTi.

€ JOUiNBbHUM 3a3HAYUTH, IO TOJOXKEHHS Li€l CTATTi MICTATH HMEBHI NMPOTHPivYs 31 cTarTsmu 116, 117
K3nll Vkpainu [19], ockinbku 3a 3microm cratti 116 K3nll Ykpainu npu 3BUTBHEHHI MpailiBHUKA
BUIDIATa BCIX CyM, IO HAaJeXaTh HOMY BiJ| HiANPHUEMCTBA, MPOBATUTHCS B JCHDb 3BUILHCHHA, a
MOPYIIEHHS IIi€1 BUMOTH TATHE 32 00010, BiAmoBigHO 10 ctarti 117 K3nll Ykpainu, 3acrocyBanHs 10
MIAIPUEMCTBA €KOHOMIUHUX CaHKIIA y BUIJISI BHUILIATH IMiJIPHEMCTBOM IPAIIBHUKOBI CEPEIHBOTO
3apo0ITKY 3a BECh Yac 3aTPUMKH JI0 JHS (PaKTUIHOI'0 PO3PAXYHKY BKIOYHO. Taka 00cTaBHHA HE MOXKE
HE ITO3HAYUTHUCS HETaTUBHO HAa EKOHOMIYHOMY CTaHi MiANpUEMCTBA — OOp)KHHMKA Ta Ha WOTO
IJIaTOCIPOMOXHOCTI.

Takuii ctaH 3aKOHOJABCTBA MOTPeOye BHECeHHs NeBHMX 3MiH a0 ¢T.117 K3nll Ykpainu — nuisaxom
BUKJIFOUEHHsI 3 Hel BiAMOBIJANILHOCTI 32 3aTPUMKY PO3paxyHKY IpPHU 3BUIbHEHHI 100 HiANPUEMCTB —
OOPKHHUKIB, SIKI 3HAXOIATHCA B CTAAIl JiKBiAaLiiHOT mpouexyp abo B cTajii 0aHKpyTCTBa.
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Y apyry 4depry, BiAMOBIAHO 10 MyHKTY 2 yacTuHU 1 c1.45 3akony [18], 3aM0BONBHIIOTECS BUMOTH 13
3000B’sA3aHb, 110 BHHUKIM BHACIIZAOK 3allOMISTHHSA MIKOIU JKUTTIO Ta 370POB’I0 TPOMAJSH, HUIIXOM
KamiTamizamii y JiKBiJaliiHiA npoueaypi BIAMOBIAHMX IUIATEXKiB, BpaxoByroud DoHI colianbHOrO
CTpaxyBaHHS BiJ HEIACHUX BUMAJKiB Ha BUPOOHHUNTBI Ta MpodeciiHMX 3aXBOpIOBaHb YKpaiHU 3a
TpOMaJsiH, fKi 3acTpaxoBaHi B mboMy (OHI, y TOPAIKY, BcTaHOBiIeHOMYy KaOiHerom MinicTpiB
VYkpaiam, 3000B’53aHb 31 CIUIATH CTPaXOBHUX BHECKIB Ha 3aralbHOOOOB’S3KOBE JCp)KaBHE IICHCIHHE
CTpaxyBaHHS Ta iHILE COIliaJibHE CTpaxyBaHH:, KpIM BUMOT, 33JOBOJICHHX 1103a4€ProBO, 3 MOBEPHEHHS
HEBUKOPHUCTAaHHUX KOMITIB DOHY COIIAIbHOTO CTPAaXyBaHHS 3 THMYAaCOBOI BTPATH MpaIe3laTHOCTI, a
TaKO)X BUMOTH TPOMAJSH — AOBIpUTENiB (BKIAIHUKIB) AOBIPYMX TOBAPUCTB ab0 IHMHMX CyO’€KTIB
MiANPUEMHULIBKOT TiSUTBHOCTI, SIKi 3aTy4ai MaifHO (KOIITH) TOBIpUTENIB (BKJIaJHUKIB).

Yactuna 1 crarti 47 3a3HaueHoro 3akony [18] mepenbavae, mo 3BiIbHEHHS MPAlLliBHUKIB OOpKHHUKA
MOJKE€ 3IIACHIOBATHUCS TICIA MOPYIICHHS MMPOBa/HKEHHS Y CHpaBi Mpo OaHKPYTCTBO Ta MPU3HAYCHHS
TOCHOJAPCHKUM CYAOM PO3MOPSITHMKA MaifHa BiJNOBIAHO JO BHUMOT 3aKOHOJAaBCTBA YKpaiHH MpO
Mpalio 3 ypaxyBaHHSAM OCOOJIMBOCTEH, epe10aueHUX UM 3aKOHOM.

BignoBigHo mo wactuH 2 Ta 3 i€l K CTATTI BUXigHA ITOTOMOTa 3BIILHEHNM MIpaliBHUKAM OOpKHUKA
BUIUTAYYETHCS apOITPaKHUM KEepYIOUNM Yy BCTAHOBICHOMY IIOPSZIKY, 3 YpaxyBaHHSM OCOOJIMBOCTEH,
nepeabaueHnx 0UM 3akoHOM. [IuTaHHS Tpo MpaleBIAITYBaHHS 3BUIBHEHHX MpAaIliBHUKIB
BUPINIYETHCS BiJIMOBIIHO IO 3aKOHOAABCTBA YKpalHU IIPO MpAII0 Ta Mpo 3aiHATICTh HaceneHHs. Ha
3BUTHPHEHUX MPAIiBHUKIB OOpKHHKA MOIIHMPIOIOTHCS TapaHTil, BCTAHOBIIEHI 3aKOHO/IaBCTBOM Y KpaiHU
PO MPALIo Ta MPO 3alHATICTh HACEICHHS.

Hapnanwii cTucnmii mepenik mMpaB MpamiBHUKIB y pa3l BIAKPUTTS JiKBiZamiiiHoi mnpouemypu
MiAIpUEMCTBA a00 BHU3HAHHS HOro OaHKPYTOM, Ja€ MOXUIMBICTH JIMTH BHUCHOBKY, IO 3a3HaYeHi
HOPMH IIpaBa HE € HEPO3PUBHUMHU B JIOTIYHOMY CEHCi ¥ Jis TPYyJOBHX BiJHOCHH BUXOJAUTH 32 MEXKi
3MICTy HOPMATUBHOTO aKkTa. BUHHMKae MUTaHHSA, SIK Taka CUTYyallis BiJOMBAETLCS HA MPAKTHUII Ta YUM
1€ 3arpOXKy€ 3AIHCHEHHIO 3aXUCTY KOHCTUTYIHHOTO TpaBa 0COOHU Ha Mpato?

Ha »anp, ynHHE 3aKOHOMABCTBO YKpaiHM He mependadae oCOONMBHI 3aXHCT TpaB TPaIliBHUKIB
HiANpreMCTBa-0aHKPYTa: YU-TO B IUIaHI MPIOPUTETy BUMOT TPAIiBHUKIB TEpe] BUMOTaMU IHIIHX
KpPEIUTOPIiB MpH Mpolenypi OaHKPYTCTBAa Ta CHPABEIJIMBOTO PO3MOALTY aKTHBY HECIIPOMOMXHOTO
MiAIPUEMCTBA MK KPEIUTOPaMH, YH-TO NUISIXOM BCTAHOBJICHHS MEBHOTO TapaHTIHHOTO IHCTUTYTY 3
BUILIATH 3apo0iTHOI miarty, siIkuii Oepe Ha cebe 3000B’s3aHHS HEIIATOCIIPOMOXKHOTO IMiANPHEMCTBA,
rapaHTyIOUYH BUILIATY OOPTiB TPETHOIO CTOPOHOIO.

3 ornsAy Ha BUILEBHKIAJCHE, Oyno O IOpEeYHUM BpaxyBaTH JaHi HEJOJIKM NPU NPUHHATTI HOBOTO
TpynoBoro koaekcy YKpainu uu BHecTH BianosinHi 3mMinu 1o K3nll Ykpainu 3 MeToro po3mupeHHs
Ta BIAOCKOHAJICHHS 3MICTY 3aXMCHOT (YHKIIIi TPY0BOTO MpaBa.
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I'APAHTyBAHHS IPAIEBJIALITYBAHHSA MOJIOAI HA ITIEPHIE POBOYE MICHE

SIK OCHOBA ITIPABOBOi JEPKABH
Bemnuxo JI.M., k.10.H., IOLICHT

Kpueopizvruti nayionanvhuil yHieepcumem

Y nocnmimKeHHI aBTOp PO3KPHBAE TOHSATTSA TapaHTYBaHHS IpalleBIAIITYBAaHHA MOJIOAI Ha mepmie poboue
MiCIle, BU3HAYAE TEPMIHHU «MOJOIAMN CHEHIaNICT», «MOJOAUN MPAaIliBHUKY, «IIeplIe podode Micie». ABTOP
MPUIIISE yBary THTAaHHSAM CTaXyBaHHS MOJIOJOTO MpalliBHUKA, aHaji3ye HOro MO3WTHBHI 1 HETaTHUBHI
CTOPOHH. Y CTAaTTi BUCBITJICHI MOXKJIMBI 3aX0/H MiJBHIIEHHS iHTepecy poOOTONABLIB /10 3aly4deHHs 1O Tpari
Mouofi. [Ipu 1bOMy aBTOp He JIMIIE MPOBOAWTH OIJIsL] 3aKOHOJABCTBA 3 IHOTO MHUTAHHS, ajle i BH3HAUYae
NPOTAIMHA B PEryJiOBaHHI. ABTOPOM aKIEHTYETHCS yBara Ha BaKJIMBHX AacleKTaX Uil KOMIUIEKCHOT
CHIBIIpalli 3aKOHOJABLs, POOOTOMABII 1 HABUANBHUX 3aKJIajiB, W0 MOXYTh CTaTH MIiAIPYHTAM JUIs
e(eKTHBHOI peai3allil rapaHTyBaHHS IPAIEBIAMITYBaHHS MOJIOI B YKpaiHi.

Kniovosi crosa: eapanmyeanns npayeeiauimysants moao0i, Moiooull cneyianicm, Moa00ull npayieHux, nepuie
poboue micye, cmadicy8anhs, 00mayis, Komnencayis, mpansumue poboue micye.

Bemuuxo JI.M. TAPAHTUPOBAHME TPYOYCTPOMCTBA MOJIOLEXU HA IIEPBOE PABOYEE
MECTO KAK OCHOBA ITPABOBOI'O 'OCYJIAPCTBA // KpuBoposKckuii HallMOHAJIBbHBIN YHHBEPCUTET,
Ykpanna

B uccnenoBaHMM aBTOp pacKpbIBaeT IOHSATHE TapaHTHPOBAHUsS TPYAOYCTPOWCTBA MOJIOISKH Ha IEpBOEC
pabouee MeCTO, ONpeAesieT TEPMHHBI «MOJIONOH CHELMAUCT», «MOJOJ0H pabOTHHK», «repBoe pabouee
MecTo». ABTOp yAeiseT BHMMaHHE BOIPOCAM CTAXHUPOBKM MOJIOAOTO pabOTHHKA, aHAIM3UPYeT ero
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MO3UTHBHBIE W HETaTUBHBIE CTOPOHBL B CTaThe OCBEIIAIOTCS BO3MOXKHBIE MEPOIPHSATHS HOBBIIICHHS
HHTEpeca paboToaaTeNe Mo MPHUBICYCHHIO K TPYAY MOJIOAekKH. [Ipi 3TOM aBTOp HE TOJIBKO MPOBOAUT 0630D
3aKOHOJATENbCTBA 110 3TOMY BONpPOCY, HO W ONpeAeiseT Npobeibl B PEryJupOBaHHH. ABTOPOM
AKICHTHPYETCSl BHHUMAHHE HA BAXKHBIX AaCMEKTaX Ui KOMIUICKCHOTO COTPYAHHYECTBA 3aKOHOMATEIS,
paboromarenst W y4eOHBIX 3aBE/ICHHH, KOTOPBIC MOTYT CTaTh IMMOYBOM UIsi 3(D(PEKTHBHON peanu3anuu
rapaHTHPOBaHUS TPYIOYCTPONCTBA MOJIOJEKH B YKparHe.

Kurouesvie crosa: eapanmupoganue mpyooycmpoucmea Moa00exncu, MOI0OOU CReYUAIUCH, MOA000U pabOMHUK,

nepeoe pabouee mMecmo, Cmadicupogka, 00mMayus, KOMIEHCAYUs, MPAH3UMHOe paboyee Mecmo.

Velichko D.M. GUARANTEEING OF EMPLOYMENT OF THE YOUTH ON THE FIRST
WORKING PLACE AS THE BASIS OF THE LEGAL STATE / Krivorizky national university, Ukraine
In the research the author exposes the concept of the employment guaranteeing for youth on their first
working places, determines terms "young specialist”, "young worker", "first workplace". The author pays
attention to the questions of the internship of the young worker, analyses positive and negative parties he
encounters. In the articles lighted up possible measures of increase of employer’s interest to which could
bring more young people in the labor market. Therefore the author not only conducts the review of legislation
through this question but also determines blanks and faults in adjusting.

The author’s major attention is on the important aspects which are the complex collaboration of legislator,
employer and educational establishments that can become ground for the effective realization of the
guaranteeing of the youth employment in Ukraine.

The constitution of Ukraine in the article 43 empowers a right of every citizen to work and to elect or consent
freely. If to analyze the problem of guaranteeing of youth employment in Ukraine, then, foremost, the
question of existent blanks appears in legislation in relation to separate terms.

A youth market of labor segment is the most problematic national market of the labor share. Researches of
the first workplace, disparity of the level and the quality of the obtained education to the professional duties,
absence of the experience, discrepancy of the queries of the young people and the suggestions of the
employers are strengthened by tensions at the market of the labor. From the official data, during a few a last
years was observed that amount of the unemployed young people became to increase. Yes, in 2010 an
unemployment rate among young people folded 17, 8 in 2009 — 13, 2 and in 2008 — 12, 1.

Unsolved problems of youth unemployment brought to the increase of it and the decline of the living
standards; along with distribution of the passive (parasitic attitude), unregulated (shadow employment) and
destructive (criminal) models of behavior; as well as, the induction to the external labor migrations; the loss
of motivation to labor, change of the structure of the valued orientations and fall of the prestige of legal
employment.

A necessity to promote securing of the working rights for the young people is vividly shown in the
unfavorable tendencies of youth employment. The considerable changes of the character and the terms of
labor, related to the influence of socio-economic terms, need the introduction of the new and the revision of
the existing norms which enlighten the terms of labor and grant the additional guarantees in relation to the
labor rights for young people.

For this reason the special actuality is acquired by the all-round review of questions in relation to

guaranteeing of the youth employment into the first working place as the bases of the legal state, decision of

the key problems in the field of it, opening and updating of the terms that form corresponding legal relations.
Key words: of guaranteeing employment are youth, young specialist, young worker, first workplace, internship,
grant, indemnification, transit workplace.

[Mpobnema mpameBiIalITYBaHHS MOJIOJAI € OJHIEI0 3 HaWaKTyalbHINIMX MpoOJeM yKpaiHCBKOTO
ceoronieHHs. i KOpiHHA HOCHWTH TIHOOKE Ta IeperuieTeHe, TOMY 1 BUpIITyBaTH il MOTPiOHO myxke
00epexKHO, AeTIKATHO, aJie y TOH e 4ac BIIEBHEHO, HEMOB PO3ILTYTYIOUH BY30J.

[Mpobnema monsArae B TOMy, IO OCBiTa B YKpaiHi aOCONIOTHO HE TapaHTYE IpalleBIallTyBaHHS.
Bunycknuku BH3 He oTpuMyroTh J0OCTaTHBOI MiATPUMKH JepKaBU. 3BiJICK BHUTIKa€ BelMYE3HA
KUTBKICTh COLIQJIbHUX Ta EKOHOMIYHHX MPOOJIEM CYCIIBCTBA.

MOonNoKHUIA CErMEHT PUHKY Ipall — HalOUIbII MpoOJeMHa YacTKa 3arallbHOHAIIOHAILHOTO PUHKY
npami. [Tomyku mnepiioro poOodYoro Miciis, HEBIAMOBIAHICTh PIBHS Ta SIKOCTI OTPUMAHOI OCBITH
npodeciiHuM 000B’sA3KaM, BiACYTHICTb [OCBiAy poOOTH, HEBIANOBIAHICTH 3alUTIB MOJNOAI Ta
NPONO3ULi poOOTONABIIB MOCHIIOIOTh HANpYKEHHS Ha PUHKY mpani. 3a oQiliiHUMH JaHUMHU,
MPOTATOM OCTAHHIX JEKUIBKOX POKIB CIOCTEPIra€ThCs CTaja TEHIACHIS 10 30LIbIICHHS KiJIBKOCTI
0e3pobiTHoi Mosomi. Tak, y 2010 pomi piBerb 6e3po0itTs cepen monoxi ckianas 17,8%, y 2009 —
13,2%, a y 2008 — 12,1%. HeBupimeni npoOneMu mpaneBiamiTyBaHHS MOJIONI MPHU3BOAATH IO
3pocTaHHs 0e3poOITTS Ta 3HWKCHHS PIBHSA OJKUTTSA; TONIMPEHHS TAaCHBHUX (yTPUMAHCTBO),
HepernaMeHTOBaHNX (TiHbOBa 3aMHATICTB) 1 JECTPYKTHBHHUX (KpUMIHAJ) MoOJeneld MOBEIiHKH;
CHOHYKAIOTh /10 30BHIIIHIX TPYAOBUX Mirpauiid; CIPpUYMHAIOTH BTpaTy MOTHBaWii 4O mpami, 3MiHY
CTPYKTYPH LIHHICHMX OPIEHTAIIIH 1 A [iHHS MPECTHKHOCTI JIerajbHOI 3aitHsaToCTi [7].
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3 oramy Ha HECUPUATIWBI TCHACHINI MOJIOADKHOI 3aHHSATOCTI, 3pOCTa€ HEOOXIAHICTH ITiIBHIIATH
3aXHCT TpaBa MOJIOAI Ha TpaIfio. 3HAYHI 3MIHM XapakTepy Ta YMOB TIpalli, TOB’s3aHi 3 BILUTHBOM
COLIIAJTbHO-CKOHOMIYHOT CUTYyallii, MOTPeOYIOTh BBEICHHS HOBUX Ta MEPETJsy IIIOYUX HOPM TIPO
YMOBHU TIpalli ¥ HaJJaHHS TOJAaTKOBUX TapaHTii MO0 TPYAOBUX ITPaB MOJO/I.

Came ToMy 0cCOONMMBOi akTyadbHOCTI HaOyBae BCEeOIYHMI OTIISAM MUTAHHA IOJIO0 TapaHTyBaHHS
MpaleBIalITyBaHHS MOJIO/I Ha mepiie podode MicCle SK OCHOBH IIPABOBOI JEpXKaBH, BU3HAYCHHST
KIIOYOBUX TpoOsieM y Wil cdepi, po3KPUTTS W OHOBICHHA TEpMiHIB, O (GOpMYIOTH BiAMOBiIHI
MIPaBOBi BiTHOCHHH.

VY Hayii TpyIOBOTO MpaBa MHUTAHHAM MPAIEBIAIITYBAHHS MOJOI 3aBXIU TPHIUIACH JTOCTATHS
yBara. Tak, JOCTI[DKEHHSIMH 3 IbOTO MuTaHHsA 3adimManucs B. CaBuenko, A. Babackin, O. Peyc,
1O. Tloskaposa, I'. T'onuaposa, JI. Hikonoga, JI. Hecenescrka, 1. Crapueko, O. [Tanuenko ta iH. [6-8].

Cepen HOPMATHBHO-TIPABOBUX aKTiB, IO PETryIIOIOTh IMHTAHHS MPAIEBIAINTYBaHHS MOJOI, YiIbHE
Micre 3aiiMae 3akoH Ykpainu «[Ipo 3aitasaTticts HacemeHus» Bim 05.07.2012 Ne 5067-VI. Oxpemi
MUTaHHS BUCBITJICHI TAKOXK Y TAKHX HOPMATUBHO-TIPABOBUX aKTaX, K 3akoH Ykpainu «IIpo crpusiHHs
COIIIAJILHOMY CTAaHOBIICHHIO Ta PO3BHUTKY MoJoji B YkpaiHi» Bim 05.02.1993 Ne 2998-XII i Hakaszi
MinicTepcTBa mpami Ta comianbHOi momitTuku Ykpaian «lIpo 3arBepmxenus [lopsnky Ta cTpokiB
HaJaHHS AOTallii MpaneaaBio Juis 3abe3ledeHHs] MOJOAL, sika oTpuMana BUIIy abo mpodeciiHo-
TEeXHIYHY OCBiTy, mepmuM podounM wmicuem» Bix 25.02.2008 Ne 82. [HIi HOpMaTHBHI aKTH, SIKi
CTOCYIOTBCSI OKpeciieHoi mpoOiemu, — [lomoeHHS Mpo pO3MOIiT Ta BUKOPHCTaHHS B HAPOJHOMY
rOCIOJapCTBI BUIYCKHUKIB BUIIMX Ta CEPEAHIX CIEIiaIbHUX HaBYajdbHMX 3akiafiB; Hakas
Hepxocsitn CPCP Bix 01.08.1988 p. Ne 286, Jluct JlepskaBHoro nenTpy 3aiHsaTocti Big 01.08.2012
(A11-07-3731/0/6-12) na 3amut HIC Bix 11.07.2012 Ne 293/777 [1-5].

O)Z[HaK Y 3a3Ha4C€HUX I[OCJ'IiIDKeHHSIX BUYCHUX Ta OKPECJICHUX HOPMATHBHUX aAKTaX HE PO3KPUBAETHCA
CYTHiCTI:» TMOHATTA «TrapaHTOBAHC IMpPalCBJIAIITYBaHHSA MOJ'IOI[i)), HC HaAa€TbCs BU3HAYCHHA MOJIOJO0I'O
CHeIiallicTa, 3aJUIIAEThCI HE PO3KPHUTHUM 3B 30K MIXK MpaIEBIAIITYBaHHAM MOJOJI i po30ymIOBOIO
MpaBoBoi JepxaBu. KpiM Toro, HaBiTh IpH TMHOOKOMY JTOCIHIMHKEHHI MPOOIEM MOJIOAIKHOTO PUHKY
mpaii 1032 YBarow 3aJIMINAIOTHCSA MPOOJIEMU HAJIAroJKCHHsI B3a€MO3B’SI3KIB POOOTOMABIIB 1
MaiOyTHIX MOJIOJMX MPaIiBHUKIB.

Mertoro myOuikamii BU3HAYNMO BCeOiYHE TOCIIPKEHHS MOHSTTS TapaHTOBAHOTO IPAIleBIIAIITYBAHHS
MOJI0/1i B YKpaini. 3auisl TOCATHEHHS. METH JIOCII/PKEHHS 3aBIaHHSM III€T CTAaTTI € PO3KPUTTS:

- MOHSITTS «rapaHTYBaHHS MPAIEBJIAIITYBAHHS MOJIOJII»;

- TEPMIiHIB «MOJIOJIUH CIIEIIATiCTY», «MOJIOJANNA MPAIiBHHUKY, «IIepIIe podoUe MicIiey;

- Mpo0JIeMH 3aCTOCYBaHHS 3aXO0/IiB MO0 MiABUILEHHS PiBHS 3aTy9€HHS MOJIOII A0 TpaIlli;

- MUTAHHS 010 PO3UIMPEHHS KOHKYPEHTOCIIPOMOXKHOCTI CYy4acHOT MOJIOII IIIJISIXOM CTa)KyBaHHS
Ha TIANPUEMCTBAX, yCTAHOBAX, OpPraHi3allisx.

Koncrutynist Ykpainu B ¢T.43 3aKpimitoe npaBo KOXKHOI'O TPOMaJIsHUHA Ha Ipalo, SIKy BiH oOHpae,
a00 Ha sKy BUIBHO TIOTO/KYETHCS. SIKIIO aHami3yBaTH MpoOJjeMy rapaHTyBaHHS HpaleBlIaIlTyBaHHs
MoJofi B YKpaiHi, TO, MepeayciM, TOCTae MUTAHHS ICHYIOUMX MPOTallMH y 3aKOHOJABCTBI IIOJIO0
OKPEMHUX TePMiHiB.

Tak, Ha CbOTOJ/IHI B 3aKOHOJIABCTBI YKpaiHU BiJICYyTHE BU3HAYCHHS TEPMiHA «MOJIOJMM CICHIaATICTY.
[Ipote, iICHYIOTh BU3HAYEHHS 1HIIUX ITOHSTH, 10 HEMPSAMO BKa3ylOTh HA HOro o3HakH. Jly»e TiCHO B
IOMY PaKypci MeperuTiTatOThCsI MTOHITTS «MOJIOAMA CIIEIATICT 1 «MOJIOAHIA TTPAIiBHUK.

Bigmosigao no Koxpekcy 3akoniB mpo mpaio (ctT.197) BU3HAYEHO, MO0 MOJOJUMHY CHEIalliCTaMH €
BUITYCKHUKH JICP)KaBHUX HaBUAILHUX 3aKJajiB, NOTpeba B sAKHX paHime Oyna 3asBieHa
MiIPUEMCTBAMH, YCTAHOBAMH, OPTaHI3allisIMH, SKUM HAJA€Thcsi poOoTa 3a ¢GaxoM Ha TEpioa He
MEHILIE TPHOX POKIB y MOpsAKY, BuzHaueHoMy KaGinerom MinictpiB Ykpainu. Omxe, 3rigHo 3 K3mll,
MTOHATTSL «MOJIOJHI CIIEHialicT» HE O3Hada€ OO0OB’SI3KOBOI HASBHOCTI BHUINOI OCBITH; MOJIOIMMU
creniaTicTaMi MOXXYTh OyTH 1 BUITyCKHHKH JIepKaBHUX 1 komyHanbpHuX [ITH3.

K3nll He MicTUTh TepMiHY «MOJOIMI MpaIliBHUKY», ajie¢ BU3HAYAE MOHATTS «IIPAIE3aTHOI MOJIOMIIY.
3rigno 3i ¢r.197 Komekcy 3akoniB mpo Ilpairto, mparie3aaTHOK MOJOIII0 € IpOMajsHu Y KpaiHu
BiKOM BiJ 15 10 28 pokiB, SIKHUM MiCJIs 3aKiHYEeHHS a00 MPHUIMHEHHS HABYAHHS y 3arajbHOOCBITHIX,
npodeciiHUX, HAaBYAILHO-BUXOBHUX 1 BHIIMX HABYAILHUX 3aKJIa/iaX, 3aBEpIICHHsS NpodeciitHol
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MIATOTOBKM 1 MEPEMiAroTOBKM, a TaKOXK IICNIsg 3BUIBHEHHS 31 CTPOKOBOi BiCbKOBOI a0o
aJbTEPHATHBHOI (HEBIMCHKOBOI) CITY»KOM HAJae€ThCs Tepire podode Miclie Ha CTPOK HE MEHIIE IBOX
POKiB.

3akoH Ykpaiau «[Ipo 3aiiHATICTH HACENEHHs» BCTAHOBIIOE, IO HIDKHS MeXa Mpale3qaTHOro BiKy —
16 pokiB (11.13 ct.1), ane momo MOJIOAOTO MpalliBHUKA (TPOMaIsTHUHA Y KpaiHu BIKOM 10 35 pokiB), HE
¢bikcye HIKHIO MEXY BCTYIy OCOOM [0 PWHKY Tpalli, a TaKoX HE MICTUTh 3TrajKd MIOA0 ii
npane3aatHocTi. 3rigHo x 3i cr.1 3akony Ykpainu «[Ipo crpusHHS coLialbHOMY CTaHOBJICHHIO Ta
PO3BUTKY Moo B YKpaiHi» [1], MO0k, MOJIOI TpOMaIsSHK — I1e TPOMAIsIHA YKpaiHu BikoM Binx 14
10 35 pokiB [2]. Takum 4HHOM, MOJIOJJMM TIPAIliBHUKOM CJIi[l BBaXKaTH 0co0y 3 14 10 35 pokiB, aje 1e
He y3rojkyeThes 13 .13 Ta m.16 c1.1 3Y «lIpo 3aliHATICTh HACEICHHS.

OTxe, TOUTBHICTh BBEJCHHS HMOHATTS «MOJIOJUH MPaLiBHUK» y TPYAOBE 3aKOHOJABCTBO YKpaiHH €
JIEII0 CYMHIBHOIO.

Mu ninrpumyemo aymky /[l. Cemenosa, O. [lumrymnina mpo Te, Mo HaiOiNbII BAANIMM B Cy4acHHX
YMOBax € BU3HAUYCHHSI MOHATTS «MOJIOJUH crienianicT», 3adikcoBane B [lomoxxeHHi po po3nojin ta
BUKOPHUCTAaHHS B HApOJAHOMY TOCIIOAAPCTBI BHITYCKHUKIB BHUIIHX Ta CEPENHIX CHeIialbHuX
HaBYaIbHUX 3aKiaaiB Big 1988 poky [3]. Mosoanm cremianicToM BBaKAETHCS «...BUITYCKHUK BUIIIOTO
Ta CEPEeIHBOrO CIICIIaIbHOIO HABYAIBLHOTO 3aKJaay, SKAW 3aKiHYMB TMOBHUH Kypc HaBYaHHS 1 SIKUH
3aXUCTUB AWIUIOMHUN MPOEKT, 3[aB JepXKaBHI ICIUTH 1 HampaBlIeHWH Ha pPoOOOTy KOMici€o 3
MEPCOHAILHOTO PO3IMOINY... TPOTITOM TPHOX POKIB 3 MOMEHTY YKJIAAeHHS TPYAOBOTO IOTOBOPY 3
aJMiHICTpAIli€l0 MiANPUEMCTBA, YCTAaHOBM YW opraHizamii». CaMe HaBeJcHE BU3HAYCHHS Ja€
HaMOIbII IOBHY ¥ YiTKy XapaKTEPUCTHKY CTaTyCy BHITYCKHHKIB HaBYAIBHUX 3aKJalliB, a IIe, B CBOIO
4epry, 1a€ MOXIIMBICTh PETYJIIOBATH iX TPYAOBI IpaBa.

Oco0uBOi aKTyaJlbHOCTI 1Iel TepMiH Ha0yBae y Oe3nocepe/HbOMY 3B’ SI3Ky 3 TUTAHHSIM rapaHTyBaHHS
ImpancBjaliTyBaHHA MOJIOILi, OCKiJII)KI/I y BI/I3Ha‘-IeHHi AKICHTYETHCA yBara Ha BaXKJIMBOMY [JI HAIIOro
JTOCITi/PKEHHST MOMEHTI, a came: HampaBlIeHHI Ha poOory. HaGyTTs cTarycy «MONOA0ro creriaicTay
03Hadae, M0 BUITYCKHUK OyJe 3a0e3MeveHnid MepmuM poOOoYrM MICIIeM Opa3y X IiCIsS HaBYaHHS.
OTxe, MOXKEMO PO3KPUTH MOHSTTS TapaHTyBaHH TpaleBIaITYBaHHS MOJIOJI SIK KOMIUIEKC 3aXO0/iB 3
0OKy nepkaBM 1 poOOTOJABIA, CIIPSIMOBAHMX Ha HANpPaBICHHS Ha meplie podoye Micie MOJOJ0ro
creuianicra.

3a0e3neyeHHs. 1[LOTO IMPaBa Ja€ MOXKIMBICTh PO3B’s3aTH JIeKUIbKa mpolOsieM. SKIo Mool
CIeMialicCTH HAMIPABIATUMYTHCS Ha PoOOTY (B aAMiHICTPATHBHOMY MOPSAKY YH B MOPSIKY JOTOBOPY 3
poOoTomaBieM), e TapaHTyBaTHUMe iM Iepire podode Miclie 3a cremiaibHicTIo. Takuil mopsmok
CYTTEBO BILTUBATHUME HA 3MEHIIEHHS KiTbKOCTI 0e3pO0ITHHX cepell MOJIO/i, a TaKOX PEryIIoBaTHME
OanaHc MiX MPOTO3UIIIEI0 Ta TIOMUTOM Ha po00OYy CHITy Ha pUHKY Tpalli.

Ha cyuacHoMy erami TOBHE BiJTBOPEHHS MEXaHI3MY pO3NOALTY € HEMOXJIMBUM, NpPOTE HOTo
eneMeHTH (y BUTISAAL He (GOPMANBHOTO, a JIMCHOTO HAIlpaBJIeHHS Ha poOOTy 0ci0, sKi HaBUalHCs 3a
JICp)KaBHUM 3aMOBJICHHSIM) MOXKYTh OyTH 3anpoBajikeHi. [Jis bOro HEOOXIHO BCTAHOBUTH 3B’ 30K
MK pOOOTOIABISIMH Ta 3aKJIaJaMH OCBITH.

VY HUHINIHIX YMOBaxX, KOJM PHUHOK Mpaili BU3HAYAETHCSA IIMPOKUM CIIEKTPOM MpoOIieM, JepikaBa
(akTUYHO 3HIMae 3 ceO¢ MOBHOBaXKCHHS 100 3aXUCTY MOJIOJI Ta 3a0e3MeYeHHs poOOUYMM MicIieM
MOJIOIUX CHEIHaJTiCTIB, MEPEKIaatouM BiANOBIAIBHICT, Ha pOOOTOAABI a00 HABUAIbHHIA 3aKJIal.
[IpaneBnamroBani BUIMYCKHUKH, HAOYBIIM CTAaTyC MOJIOJOTO CIEI[amicTa, OTPHMYBATUMYTh
JIOJTATKOBU# MTPABOBHIA 3aXUCT, AKOTO HE repesdavae HaOyTTs CTaTyCy MOJIOJOrO MpalliBHUKA.

Omxe, odilliiiHe BUKOPUCTAHHS TEPMIHY «MOJIOAMIA CIeliianicT» OyJie MiJCTaBOI JJIs TapaHTyBaHHS
BUITYCKHHKAM JIOIATKOBOI COIiaAlTbHOT MIATPUMKH 3 OOKY JIePIKaBU.

Hactynne nurtanss, sike notpeOye 3°sicyBaHHS, € BU3HAUCHHSA TEPMiHY «mepiue poOoue micie». Y
3akoHi Ykpainu «I1po 3aifHATICTh HACEJICHHS» 3raJy€eThCs TEPMIH «mepiie poboye micte» (m.4 cT.14
ta m.4 cr.24) [2], npoTe BU3HAUYCHHS TOHSITTS «Iepiie podode micie» B 3aKOHI BiJCYTHE, IO €
HEJIOTIYHUM 3 oIy Ha cdepy peryiroBanHs 3akoHy. Bono mictutbes B cT.1 3akony Ykpainu «Ilpo
CIIPHUSIHHS COIIaJIbHOMY CTaHOBJICHHIO Ta PO3BUTKY Mouiofi B Ykpaini» [1], skuil BH3HAYae mepiie
poboue Miciie, K Miclie pOOOTH MOJIOAMX TPOMAISH IIC/Is 3aKiHYCHHS OYIb-SKOI0 HaBYaIbHOI'O
3akynaagy abo0 TpUNMHEHHS HaBYaHHA B HBOMY, 3aBeplIeHHS mpodeciiHoi MiATOTOBKH i
NEPEeniArOTOBKY, a TaKOX Iicis 3BUIBHEHHS 31 CTPOKOBOI BIHCHKOBOI CiIy>kOM abo0 ajabTepHATHBHOI
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(HeBiiicbKOBOI) CiTy:x0H. OTXKe, 3 METOIO MIABHUILECHHS €(ESKTUBHOCTI 3aKOHY, MOLIJILHO BHECTH B HOroO
TEKCT TEPMIH «IIepIiie poOoUe MicCIe», y3rOIUBIITH HOTO 3 IHITMMH 3aKOHOIaBUNMHU aKTaMH.

3 MeTOI0 rapaHTyBaHHS MpaleBIallITYBaHHS MOJIO1 JOLUIBHUM, Ha HAlly AYMKY, TpeOa po3rIIIHYTH
3aX0JI CIIPHUSHHS 3a0€3MEUYCHHIO MOJIOJI mepimuM podounm MiciieM. Cepes BiIIOBiIHUX 3aX0iB 3Y
«IIpo 3aifHATICTH HACENEeHHM» Y CT.24 BU3HAYAE TaKi: CTA)KyBaHHS Ha MIATNPHUEMCTBAX, B YCTAaHOBAX Ta
OpraHi3amisX MOJIOI, IKa HaB4a€eThes (CT.24 1.2 1m.4; 3MicT po3KpuTO B €T.29), komnencaitlis 50% abo
100% cymMu HapaxoBaHOTO €QUHOTO BHecKy (4.3 cT.24, cT1.26, cT.27), 32 YMOB CTBOPEHHS HOBHUX
pobounx Mmicup Ta/abo MpaneBIalITyBaHHI MOJIOAl SK KaTeropii ocib, ska moTpedye AOAaTKOBOTO
3axucty. llepenbagaerscs, mo MexaHi3M KoMIeHcallli (KW 3aMiHUB IHCTUTYT IOTallild HA CTBOPEHHS
JOAAaTKOBUX pOOOYMX MicIlb AJIsl MPalleBIAIITyBaHHS 0€3p00iTHUX) CTUMYIIIOBaTUME POOOTOAABIIB A0
CTBOPCHHS HOBUX POOOYMX MICIIb Ta MPAleBIAIITYBaHHS HA HUX MOJIoAi [2].

3ragaHa HOpMa 3aMiHA€ IHCTUTYT AOTaii, oo OyJo 3ampoBaKEHO BiAMOBIIHO 10 3aKOHY YKpaiHU
«[Ipo 3abe3meueHHs MonoAi, fKka OTpUMala BHUILY a00 MpPOQeciHHO-TeXHIYHY OCBITYy, HEpIIUM
pobounM MicIieM 3 HaJaHHsAM JoTalii podoronaBito» (3akoH HaOyB umHHOCTI 4 jnmcromana 2004
poky). Hns peamizamii 3akoHy Ykpainn «lIpo 3a0esnedeHHs MONOAi, SKa OTpuMaia BHILYy abo
npoecifHO-TEXHIYHY OCBITY, HEpIIM POOOYNM MICIEM 3 HAJaHHAM JOTallii poOoTomaBIo» Oyna
3atBep/pkeHa [locraHoBa KaGinery MinictpiB Ykpainu Big 19 Oepesns 2008 p. Ne 223 «/lesxi
MMUTaHHS HaJaHHS POOOTOMABISAM JOTAIlil s 3a0e3meueHHs] MOJIO/ MepIIMM POOOUNM MicieM», Je
Oyio BHU3Ha4YeHO meperik mpodeciit 1 crerniarbHOCTeH, 32 SKUMHA POOOTOMABIIO MOXKE HaJaBaTHCA
JoTamist |y pa3l  3a0e3medyeHHs ~ MOJIOAI  MEpmIMM  po0oYMM  MicueMm(MyJsip,  Masip,
€JIEKTPOTa303BapIOBANBHUK, CIIOCAP-PEMOHTHUK, (pe3epyBaIbHUK, TOKAp, TPaKTOPUCT-MAIIMHICT
CLITBCBKOTOCITO/IAPCHKOTO BUPOOHHMIITBA, iHXKEHED).

Hananns npatienaBifio AoTallii s 3a0e3neueHHs MOJIO1 MEePIIUM POOOYMM MiclieM 31 CHIOBAJIOCS B
Me)Kax acUrHyBaHb JlepaBHOTo OIO/KETy YKpaiHW, mependadyeHrnx Ha Taki 1idi, Ta komriB GoHxy
3araTbHO000B’ I3KOBOTO JAEPKaBHOTO COLIIATBPHOTO CTpaxyBaHHs Y KpaiHU Ha BHIAZ0K 0e3pO0iTTS.

KpiMm Toro, mpameBiamTyBaHHS BUITYCKHHKIB 3IHCHIOBANIOCSA 3a MeXaMH Mepeliky mpodecid Ta
CHeliabHOCTEH, BU3HAYEHOTro nocTaHoBoro Kabinety MinictpiB Ykpainu Big 19.03.2008 Ne 223, 3a
nepion 3 2008 mo 2011 pik 3a HampaBJICHHSM AEPKABHOI CIYXOW 3aiHATOCTI MpaleBIAlITOBaHI
Maibke 90 THC. BUITyCKHUKIB BUIIMX Ta MPOo(deciiHO-TEXHIYHIX HaBYAIHHUX 3aKJIaJiB, Y TOMY YHCII
13,6 Trc. 0Ci6 — MIIIXOM HaJaHHS J0TaIliit podoTomasism [5].

3rifHO0 3 3aKOHOM POOOTOJaBEllb, AKOMY OyJIO HagaHO JOTaIlil0, OyB 3000B’sI3aHUI 3a0e3MECUUTH
rapaHTii 3alHATOCTI NMPUHHATHUX 3 AOTAIiEI0 OCi0 Ta He PO3pHBATH TPYAOBHH JOTOBIp 3 HUMH 3a
CKOPOYEHHSM YHCENBHOCTI 200 MITATy MPAIiBHUKIB MPOTATOM JIBOX POKIB.

3rifHO 3 MPUKIHIEBUMH Ta TEPEXiTHUMH TOJOXKEeHHsAMH 3akoHy Ykpainm «[Ipo 3aiHSATICTBH
HaceleHHs», 3akoH Ykpainn «llpo 3abesnedeHHs MONOAi, sika OTpuMasia BHILY abo TpodeciiiHo-
TEXHIYHY OCBITY, MEPIIAM POOOYMM MiCIIEM 3 HAJAHHAM JoTallii poboromaBisM» [6] BH3HAETHCS
TaKHUM, 110 BTPATUB YNHHICTb.

Cnig migkpecnautn, mo 3akoH Ykpainu «[Ipo 3abe3nedeHHs MOJOMI, sKa OTpUMaia BHILy abo
npodecifHO-TEXHIYHY OCBITY, MEPIIMM POOOYUM MicIIeM 3 HaJaHHSIM JI0Tallii poOOTONABIIO» HAOYB
HE3HAYHOI €(PEKTHBHOCTI HE Yepe3 HEJIOCKOHAJICTh MEXaHi3My JOTallili, a 3 IPUYUHHA PEryJISIPHOTO
NpU3yNHHEHHS Aii boro 3akony Kabinerom MinicTpiB Ykpainu.

. Cemenona, O. [lumrynina BBaarTh, 110 IOUUIBHICTE 3aMiHU B 3akoHi Ykpainu «lIpo 3aiiHsTiCTH
HaceJieHHs»» JoTauiid pobdoroaasmio 50% KOMIEHCAL€l0 CyMH HapaxOBaHOTO €JUHOTO BHECKY
BUJIA€ThCS CYMHIBHOIO camMe 3 TOYKH 30py €(QEeKTHBHOCTI CTUMYIIOBaHHS pOOOTOMABINB. BueHi
MOTHUBYIOTH CBOIO MO3HILIIO0 TUM, 1[0 HAa CHOTOJHIIIHIM JAE€Hb BapTiCTh CTBOPEHHS HOBOTO poOOYOro
Miclsl 3HAYHO TIEPEBHUINYE Ti BUIUIATH [7] Ta MOAATKOBI MUIBIHM, SKAMH JIep)KaBa HaMaraeThCs
MiATPUMATH BIJIMOBIHY IHINIATHBY POOOTOMABIIB, 1 TOMY, HaBiTh PETEIbHO BHUIMCAHHW MeXaHi3M
JIOTAIlii, MPAIOE HEJTOCTaTHRO eeKTHBHO. KoMreHcalliiiHi BUIIaTH (GakTUYHUX BUTpPAT y PO3Mipi
€IMHOTO BHECKY Ha 3arajbHO000B’SI3KOBE JAEpKaBHE COLiaJIbHE CTPaxyBaHHs € CYTTEBO MEHIIMMH 3a
notaitii [8], oTke, BOHH € TIipIIUM CTUMYJIOM, HiX J0Tarlii. TakKuM YUHOM, MOKJIMBOCTI MOJIOIMX
JIOJIEH 1010 OTPUMAHHS IEPIIOro POOOYOro MiCIsl 3BYXKYIOThCS HABITh MOPIBHSIHO 3 THM CTaHOM
pedei, IKui € ChOroJTHI.

Bicnuk 3anopizbkozo nayionansnozo ynieepcumenty Ne 4,2013
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Ha musaxy po30ynoBu TpaBoBOi JiepkaBU 1 3a0e3MeueHHs TapaHTyBaHHS TpalleBIAITyBaHHS MOJIOI
MOCTAa€ TIMTAHHSA TPO TO3UTHUBHI 1 HETATHBHI CTOPOHHM CTaXyBaHHS SK MOXKIUBOCTI ITiABHIIICHHS
KOHKYPEHTOCTIPOMOKHOCTI yKpaiHChKOi Momofi. Tak, 3rigHo 3i c¢T.29 «Po3mupeHHs MOXKIMBOCTEH IS
MiIBUILCHHS! KOHKYPEHTOCIPOMOKHOCTI MOJOJi», CTYJEHTH BHIIMX Ta Y4HI Hpo(deciiiHO-TeXHIYHHX
HaBUAIBHUX 3aKJajliB, Mo 3700ymu mpodecito (KBamiikaiiro) 3a OCBITHRO-KBaMi(piKamiiHIM piBHEM
«xBaITi(hiKOBaHUN POOITHUKY», «MOJOAIIUHA CIEIiaicT», «0aKalaBpy, «CIEMIalTiCT» Ta MPOAOBXKYIOTH
HaBYaTUCA Ha HACTYITHOMY OCBITHBO-KBaJi(piKaliiiHOMY piBHi, MAIOTh IPaBO MPOXOIUTH CTAKYBaHHA 32
npodeciero (CHemiaabHICTIO), 3a KO 3M00YBAETBCA OCBITAa, HA MIANPHEMCTBAX, B YCTaHOBaxX Ta
OpraHizaIlisix He3aJeXHO Bill (OpMH BIACHOCTI, BUAY HisUTHHOCTI Ta TOCIIOJApIOBaHHS, HA YMOBaX,
BU3HAYEHUX JIOTOBOPOM IPO CTAKyBaHHsI y BUTBHHUH BiJl HABUAHHS Yacy.

VY Toil ke 4Yac, HEe3pO3yMilo, YOMY IIsI HOpMAa He MOIIUPIOETHCS HA OCi0, SIKi 3100yJIM OCBITHBO-
KBaJTi(hiKamiifHAN PiBEHD «MaricTpa» Ta Ha TUX OcCi0, AKi 3A00yIH HIKIAN OCBITHBO-KBai(iKaminHUH
piBeHb, ane He MPOMOBXKYIOTh HaBuaHHs. Lle oOMexye MOKIHMBOCTI MOJOJI IIOJO IMOAATBLIOrO
MpaleBIAIITYBaHHS Ta 3HIKYE TXHIO MPUBAOIUBICTD SK (axiBLiB Ha BIAKPUTOMY PUHKY Tpalli.

Bonnouac, mocsing Kazaxcrany cBiTYHTBH, MO CTaKyBaHHS BiJKPUBAE MUISAX JO 3ITOBXKHUBAHb 3 OOKY
poboromaBmiB. Yacto BumyckHukn BH3 sk cTaxepw TpaIioTh MPOTATOM BCTAHOBJICHOTO
3aKOHOZABCTBOM CTPOKY O€3 omjaTd mpali, aje Ipd NOBHOMY poOOYOMy HaBaHTa)KEHHI 1 HAaBiTh
MMOHATHOPMOBO. binbIie Toro, micist 3aBepIIeHHS BUIIPOOYBAIBHOTO TepMiHY 3 3-4 cTaxxepiB JwIe
ONMH 3apaxoByeThcs B ImTarT. OCOOMMBO IMM 3JIOBXHBAIOTH HEJEPXKaBHI YCTaHOBH 1 TNPHUBATHI

CTPYKTYpH.

Y 3akoHi He TPOIUCAHO, IKUM YHMHOM CTa)XyBaHHS CIIPUATHME MPalEBIAIITYBaHHIO MOJIOJI0 OCOOH,
0 CTBOPIOE MOXIIMBICTh CTBOPEHHS THMYACOBHX pOOOYMX MicIh Ha O€30IUIaTHIA OCHOBI.
Hecymninamii poboTonaBenp HallMaTHMe KOXKHI MIBPOKY 0COOY 3 METOIO 3a0€3MEeUCHHS CTaXKyBaHHS,
Haza4| i poOOTy, 3a Ky MOJOZa JIOAWHA HE OTPUMYBATHME BHHArOpOJy Ha LIJIKOM JeraJbHHX
mifcTaBax. 3 iHIIOrO OOKy, CTaKyBaHHS MOXeE IIEPETBOPUTHCA Ha CyTO (opMaibHy MpOLEAYpY,
MoiOHy 0 HUHIMIHKOI BUPOOHUYO! MPAKTUKH 03 MOMIIMBOCTI MOAATBIIOTO TpaIeBIalITyBaHHSI Ha
MiIPUEMCTBI (Ta, BIIMOBIIHO, 0€3 3aIliKaBJIeHOCTI pOOOTOAABII Y peaIbHOMY HaBYaHHI CTaXKEPa).

OTKe, CIIiJ] YiTKO OKPECIUTH MEXaHi3M MPOXOJDKEHHS CTaxXyBaHHSA. HeoOXiqHO 371HCHIOBATH YiTKHA
BiOip MONIOAWX JIIOJEH 3a TEeBHHMH KPHUTEpisAMHU, sKi A cebe BH3HAYae poOOTOAABENb, 3
MOJJIMBICTIO MalOyTHBOTO TIpalleBIAIITYBAaHHA CTaXepiB Ha MigNpUEMCTBI (ab0 HamaHHS iM
pexoMennaniif). Kpim Toro, HeoOXiIHUM € KOHTPOJIb 3a OpraHi3alli€l0 CTaXyBaHHS 3 METOI0
YHUKHEHHSI 3I0BXXHBaHb 3 00Ky pPOOOTO/IaBIIiB.

Cr.29 BHU3Hayae TaKOX, IO «3alUC NPO NPOXOPKEHHS CTaXyBaHHS POOOTOJAaBELb BHOCHUTH 0
TPYAOBOI KHWKKW». BTiM, 11e monoxxeHHs cynepeunts crarti 48 K3nll Ykpainu, skoro BU3HaYEHO, 10
TPyZOBa KHM)KKA € OCHOBHUM JOKYMEHTOM IO TPYIOBY AisUTBHICTBH, IIO BEAETHCS HAa MpALliBHHKA,
SAKUI TIpaIloe Ha TMiANPUEMCTBI, B YCTaHOBI, OpraHisamii Ta MiUIarae 3araJbHOO00B’SI3KOBOMY
JIEp)KaBHOMY COILliaIbHOMY cTpaxyBaHHI0. OTxke, ab3all 1’ aThi yacTuHu 1 cT.29 Mae OyTH BHITydEeHUH
i3 3akoHy, a iHII MOJOXEHHS CTAaTTi MOTPEeOYIOTh JJOOIPAIIOBaHHS 3 METOI 3axHCTy IpaB,
nepeadaueHux crarrero 43 Koncrutynii Ykpainu.

Hacamkinenp, KpiM cTakyBaHHS, OyJI0 O TOpEUHO 3alPpOBaIUTH MEXaHI3M TPAH3UTHHUX POOOUYHX MICIh
JUIE  MOIIOJII Ta IHINMX KaTeropidi TpomalsH, sIKi MaroTh JOJATKOBI TapaHTii y CHPHUsSIHHI
IpaleBIalITyBaHHIO. Y Ipoleci poOoTH BoHH HaO0yBain 6 HeoOXinHI npodeciiiHi HABUYKH Ta JAOCBIL,
napajieibHO IIYyKaloud MiAXOASITy poOOTy. 3aKOH TakoX HE PETyJIo€ MUTAaHHA BingajieHol poboTw,
sKa JTO3BOJISIE MIAKIIOYUTH JI0 pPOOOYOTO MPOIecy TapHUX CHEIIaicTiB 3 Pi3HUX PETiOHIB KpaiHH 3i
3HaYHOI0 EKOHOMI€I0 KOIITiB poOOTONABLS Uil CTBOPEHHs HOBOTO pobodoro micus. Kpim Toro,
BiJaneHi poOoYi MiCIs € JOCHUTH IMOMYJISIPHUMH caMe Cepel MOJIOAl, 1 BperyJioBaHHs 3a3HAa4eHOI
chepu 103BOTHIIO O MTOM’SKIIUTH CKJIAJHY CUTYAII0 13 MOJIOAKHOI 3alHATICTIO. 3aKOH HE MICTUTh
TaKOX 1 TOJI0XKEHb 100 COLIIATBHOIO 3aXUCTY MPAIiBHUKIB, SIKI BUKOHYIOTh «pO0OTY Ha IOMY», a 1I¢
3alUIIa€ CKIQJHUM CTAaHOBHINE, 30KpEeMa, CLIbCBKOI MOJIOMi, MOJIOAMX OCi0 i3 CiMEeWHUMU
3000B’sI3aHHSMH Ta MOJIOJIUX (pijaHCcepiB.

Po3rnsHyBIIM MUTaHHS rapaHTYyBaHHS [IPAlIEBIANITYBAHHS MOJIOJII SIK OCHOBY MPaBOBOI JIEpKaBH, MU
BU3HAYWJIM OCHOBHI TEPMIHM 1 MOHSTTS, SIKi CIPUSIOTH PO3BUTKY IHCTHUTYTY MOJIOAKHOTO PHHKY
npaui B YkpaiHi.

FOpuouuni nayku
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M poMOHY€EMO PO3MIISIATH TapaHTyBaHHsI MPAIEeBIAIITYBAHHS MOJIOI SIK KOMIDIEKC 3aX0/iB 3 00Ky
JepKaBUd 1 pOOOTOHABI, CHPSIMOBAaHMX Ha HAMpaBJICHHS Ha Iepiie podode MICIe MOJIOIOTO
creriaicra.

Kpim Toro, nepcniekTuBM MaliOyTHIX TOCTIKEHb MU BOaUYaeMoO B HEOOXiHOCTI PO3pOOKH 1 CTBOPEHHS
npoecifHOTo CTaHAAPTY, B SIKOMY O MICTHIIMCS OCHOBHI BUMOTH POOOTO/IABIIIB IO PIBHSA MiATOTOBKH
MooauX (paxiBIIiB.

Takox mij yac MaOyTHIX ZOCIiIKEHb HEOOXiAHUM € PO3KPUTTS MUTaHb MIOA0 ITucOanaHcy Ha PHHKY
mpaiti, GopMH B3a€EMOJIii pUHKY OCBITHIX IOCIYT i pHHKY Tpalli, JOCBiTy pPOOOTH BUIIMX HABYATHHHUX
3aKJIagiB 3 TpaleBIAIITYBaHHS BUIYCKHHWKIB 1 mpoOjemu Ta mepcnekTHBH B3aemoxii BH3 3
poOOTOAABIISIMH.

VY mpotieci 1ociiKeHHs rapaHTyBaHHS IpalleBIallTyBaHHS MOJIO1 IK OCHOBH IIPaBOBOI AEP)KaBH, MU
BBKAEMO 3a HEOOXiJHE aKIEHTYBAaTH yBary SK 3aKOHOJABIIB, Tak 1 MalOyTHIX poOOTOHABIIIB Ha
TaKUX MUTAHHSIX:

- 3aTydeHHs MOTeHIIHHNX POOOTONABIIIB /IO 3aXUCTY TUTUIOMHHUX MPOEKTIB CTYICHTIB;

- opraizamii KOHCYJIbTAIMHNX JTHIB ISl CTYJAEHTIB ITiJ] Yac MPOXOPKEHHS MPAKTUKH 32 YYaCTIO
po0OTOAABIIIB;

- po3mmpeHHast 0a3u JaHuX poOOTOMABINB IS YKIAAAHHS JOTOBOPIB, MPOXOKEHHS MPAKTHKH 1
CTa)XyBaHb MallOyTHIX BHUITYCKHUKIB;

- CTBOpEHHS poOOTOAaBIIEM OCHOBHHX BUMOT JIO PiBHA MIATOTOBKH MOJIOIUX (PaxiBIliB;

- iHhOpMyBaHHS MOJOAI TMPO TOMUT HAa MICIEBHX pPHHKax TMpalli, a TaKoX Mpo pe3yJbTaTh
npodeciiiHoro BUOOpY HaBYaHHA Ta MOXIWBOCTCH IOJAJBIIOTO IPALCBIAIITYBaHHS
BUITYCKHUKIB;

- MpOBENEHHs JIEKIiii 3 TOLIyKy pOOOTH, Ha SKHX CTYIEHTIB HAaBYAalOTh SK MPaBHIBHO
TTOBOJUTHCS Ha CIiBOECI 1 MPaBMIIBHO MPE3EHTYBATH CBOI SKOCTI,

- HaJaHHS IOPUINYHUX KOHCYJIBTAIIH 3 TPYIOBOIO 3aKOHOIaBCTRA.
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VJIK 349.2

®YHKIII ®OPM 3AXHUCTY TPYJOBHUX ITPAB ITPAIIIBHUKIB
Kypasens B.1., k.10.H., cynns

Buwuii cneyianizosanuii cyo Ykpainu 3 po3ensody yugiioHux i KPUMIHAILHUX CNPAG

VY cratTi 3po6neHo aHami3 ¢GyHKOiH (OpM 3aXHCTy TPYHOBHX IIpaB IpAmiBHUKIB. [IOCIIPKEHO HAyKOBY

Jiteparypy mono knacudikanii GyHKIIH (opM 3aXUCTy TPYAOBHX IpaB IpaliBHAKIB. BuaineHo aBTOPCHKY

kiracugikaito GyHKIiH HOpM 3aXHUCTy TPYIOBHX MpaB MPALiBHUKIB i I0JJaHO XapaKTEPUCTUKY KOXKHOI.
Kniouosi cnosa: ¢ynxyii, popmu 3axucmy, mpyoosi npasa, npayieHux.

Kypasens B.M. ®YHKIUU @OOPM 3AIMUTHI TPYAOBBIX ITPAB PABOTHHKOB/ Bsiciuuii
CIICLMATU3UPOBAHHBIN Cy YKPaHHBI 10 PACCMOTPEHUIO TPAKAAHCKHX M YTOJIOBHBIX A€, YKpanHa
B cratee cnenan ananm3 QyHKIMH (opM 3ammTH TPYAOBBIX NpaB paboOTHHKOB. MccnenoBana HaydHas
JUTepaTypa OTHOCHTENBbHO Kiaccudukanuu QyHKOUA (GopM 3alluTEl TPYJOBBIX IpaB pPaOOTHUKOB.
Brinenena aBropckas kiaccudukanus QyHKImMA QGopM  3amMTHl  TPYAOBBIX IpaB pabOTHHKOB U
OXapaKTepH30BaHa KaXK/as.

Knroueswvie crosa: ¢ynkyuu, popmul 3auumul, mpyooguvle npasa, pabomHux.

Juravel V.. FORMS OF PROTECTION FUNCTIONS LABOR RIGHTS / High Specialized Court of
Ukraine for Civil and Criminal Cases, Ukraine

The article is an analysis of the functions of forms of protection of labor rights. of scientific literature on the
classification function form of protection of labor rights. Highlight the author’s classification of the functions
of forms of protection of labor rights and the characteristic of each. Relevance of the topic is a scientific
analysis of the functions of forms of protection of labor rights. To achieve this goal it is necessary to perform
the following tasks: 1) to explore the concept of " function form of protection of labor rights ", 2) identify the
author’s classification of the functions of forms of protection of labor rights.Also in this article conclusions:
on the security features forms of protection of labor rights is precisely prevent violations of labor rights. It
actually means preventing the activation of protective function form of protection of labor rights. If the
security function efficiently executed (the maximum number of subjects is subject to the prescriptions of
labor laws ), the need for a protective function form of protection of labor rights disappear, the regulatory
function form of protection of labor rights can be defined as the direction of legal action with respect to the
establishment of rules of conduct subjects objects of labor relations (to protect the rights of employees);
educational function form of protection of labor rights depends assessment and assimilation in the legal
consciousness of the subject of labor relations values ( in order to avoid injury to the rights of migrant
workers), the importance of the existence of effective legal and regulatory acts in the field of labor law, the
level of legitimacy throughout the country, affecting the progress of society and the social function of the
forms of protection of labor rights are defined as follows: 1) subject to the implementation of forms of
protection for labor rights is an employee, his life and health 2) the specified object is the highest social value
in Ukraine, and 3) the primary responsibility of the state, as well as business forms of protection of labor
rights is the establishment and maintenance of labor rights, their protection and in case of violation. That is
why the state protected work, life and health of workers, set a minimum wage which is guaranteed to
everyone without exception. Therefore, we can conclude that it is the function form of protection of migrant
workers is an important component of their legal nature. It features affect the formation of initial
fundamentals of each subject forms of protection of labor rights and that promotes awareness of the nature of
their operation, the foundation of their mandate and objectives.

Key words: functions, forms of protection, labor rights, employee.

Tpynose mpaBo B YkKpaiHi nepeOyBae B NOCTIHHOMY MpOILECi YAOCKOHAJIEHHS Ta pedOpMyBaHHS.
JleMokpaTHUHa Ta TpaBOBa JepikaBa MOXKIMBA JIMIE B pa3i 3aXHIICHOCTI YCiX MpaB TPOMAJISH,
BKIIIOYAIOYHM 1 TPYAOBI. BaknuBy poib mpH 1mbOMY BiIIrparoTh (OPMHU 3aXHCTY TPYJIOBHUX IpaB
NPaliBHUKIB, A1 PO3YMiHHS 3MICTy SIKMX € moTpeda pO3KpHUTTS 3HaueHHA X (DYyHKUiH, OCKUIBKH
OCTaHHI € KOMIUIEKCHUMH OCHOBHHMH HalpsMaMH BHYTPIIIHbO-30BHIITHBOTO ()YHKIIIOHYBaHHS, IO
JIeTai3yI0Th PU3HAYeHHs (JOPM 3aXUCTY TPYAOBHX IpaB MPAIiBHUKIB Y CYCIiIbCTBI, BKA3yIOTh Ha ix
COLiJIbHO-TIPABOBY MPHPOY.

[MutanHio QyHKUiH GopM 3axUCTy TPYIOBHX MpaB MPaLiBHUKIB NMPUIUIIIN yBary pi3Hi BUeHi, cepen
skux Bapro HasBatu Takux: M.L Iwmmu, [B. Jlaryrima, O.I. Jlucsak, O.K. CokojeHko,
J.B. Conpnarkin, B.I. lllepbuna Ta iH.
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Meror craTTi € HaykoBHH aHami3 (yHKIIH (GopM 3aXHMCTy TPYAOBUX IIpaB IMpalliBHUKIB. [l
JOCSTHEHHSI TIOCTABJICHOT METH CJIiJI BUKOHATH TaKi 3aBHaHHs: 1) HOCHIIUTH HOHATTS «pyHKIIT hopm
3aXHCTy TPYIOBHX MpaB MpPaliBHUKIB»; 2) BUIUIMTH aBTOPCHbKY Kiacudikaumiro QyHKOiH (opm
3aXHCTy TPYJAOBHX IIPaB MpPalliBHUKIB.

OyHKIIA K TOHATTS — II€ OJWH 13 OCHOBHHX €JIEMEHTIB Yy TepMIHOJOTIYHOMY amapaTi FOpUINIHOL
Hayku. 3araioM, (YHKIIO SK TEPMiH PO3yMIIOTh y TaKMX HampsMax: 1) sBuUIIe, SIKe 3aJIeKUTH Bif
iHIIOTO sBHUINA, € (DOPMOIO HOTO BUSIBJICHHS W 3MIHIOETHCS BIIOBIIHO IO MOTO 3MiH; 2) KOJIO
TiSTBHOCTI KOT0-, yoro-ue0yap [1, 1552]. CioBo «byHKILisl» € moXigHuM Bix JatuHcbkoro functio i
03Ha4Ya€ BUKOHAHHS, 000B’S30K, KOJO MisUTBHOCTI, 3BepIeHHs. SIKIo X 3BepTartucs A0 IOpumamanoi
SHIMKJIONET, TO, Ha JKaJib, TaM HE 3a3HaYCHO BU3HAYeHHS QyHKIH [2, 313]. Oynkuis — Hanpsim abo
BUJI JiSUTBHOCTI KOTOCh 200 YOr0Ch, 1[0 BUpaXKa€ MPU3HAYCHHS i CYTh, MICIIC Ta POJb Y CyCHUIBCTBI, a
TaKOX COIIANTbHY I[IHHICTH 1 HAMBaKIIMBIII O3HAKH, HAAIEHI 00’ €KTUBHUM XapakTepoM. Kpurepismu
ix knacudikarii € cy0’ekTH, 00’ €KTH, CIOCOOH, 3aCO0H 1 YMOBU ()YHKITIOHYBaHHSI.

l'oBopsiun mpo QyHKUil TpyAOBOrO MpaBa, TO iX, 3a3BHYAil, HAYKOBLI BHU3HAUYAIOTHh SK SIBUILE, L0
PO3KpHBaE collialbHe MPU3HAYCHHS (3HAUEHHS) HOPM TPYAOBOTO IpaBa i 3aBASKH [bOMY BH3HAYAE
HaIpPSIMHA TTPABOBOTO PETYIIOBAHHS CyCIUTFHUX BITHOCHH, IO CTAHOBJIATH HOTO mpeamer [3, 227].

OTxe, MO)KEMO pEe3IOMYBaTH, IO MOHATTS «(YHKIIs» € HaI3BU4YaliHO OaraTo3HayHMM. 3a3BHYa,
TEPMiH BXKHBAIOTh BiTHOCHO JIEPKaBH, PI3HUX TIIOK BIaJH, IEBHOTO Cy0’€KTa mpaBa sIK IpOsiB HOro
BIIACTHBOCTEH, CIIOCIO TIOBEMIHKM y TEBHIH CHCTEMI BiTHOCHH TOIIO. ToMy, TOBOpsSYH mpo (YHKIIIT
($opM 3aXHCTy TPYIOBHX MpaB MPAIiBHUKIB, MU BU3HAYUMO X SIK HANPSMH JisSUTBHOCTI (BIUIUBY) Y
MpoIieci 3aXUCTy TPYJOBUX IpaB Ta iHTEPECiB MPaliBHUKIB, SKI BU3HAYAIOTH CYTHICTh 1 MPU3HAYCHHS
OCTaHHIX, iX IPaBOBY IPHPOJY.

Ockinbky A0 1HX mip He Oyno 3ailicHeHo UiTKoi kinacudikamii GyHKIiH GopM 3aXHUCTy TPYIOBUX MPaB
MPaIiBHUKIB, TO MM BUIUIATUMEMO iX, IIEPII 3a BCE, HA OCHOBI (PYHKIIIH TPYIOBOTO MIpaBa.

HaiirooBHimoo, Ha HalIy AyMKY, € 3aXucHa QYHKIIis (OpPM 3aXHCTy TPYAOBUX HpPaB MPAIiBHUKIB. [1
3MICT TOJIATAa€ B TOMY, 110 HOPMaMHt TPYIOBOI'O TpaBa nepeadaueHa cUCTeMa 3aX0/iB, CIPSIMOBaHa Ha
3aXHCT TPYAOBUX MpaB i 3aKOHHHUX IHTEpECiB MpAI[iBHHUKIB, HATJSA 1 KOHTPOJIb 32 JOTPUMaHHSIM
TPYAOBOTO 3aKOHOAABCTBA; BCTAHOBJICHO YITKHH MOPSIOK PO3TJISITY W BUPILICHHS TPYAOBUX CIOPIB.
BcranoBiieHi B TpyZoBOMY TpaBi HOPMH HE JIHINE PETIAMEHTYIOTH IOBEHIHKY CyO’€KTiB, ame i
nepeadadarTh MEXaHi3M pealtizallii QisIbHOCTI 3 IPUBOJY 3A1MCHEHHS (DOPM 3aXHCTY TPYIOBHX IpaB
MpaliBHUKIB. 3axucHa QyHKIiS (GOpPM 3aXUCTy TPYJOBUX TpaB MPAaIiBHUKIB TAKOX MPOSBISIETHCS B
TOMY, III0 TPYIOBUM 3aKOHOJIABCTBOM CTBOPEHO PiBHI MOMIJIMBOCTI JIJISl YCIX TPAIliBHUKIB [T 3aXUCTY
cBOiX mpas [4, 54].

O. Jlucsk mepekoHaHWH, IO M 3aXMCHOI (YHKIE0 BapTO BOAYATH CYKYITHICTH NPAaBOBUX 1 He
MPaBOBHUX HOPM, sIKi HaJJAIOTHCS IEP’KABOIO 3 METOIO 3aXUCTY MpaB i 3aKOHHUX IHTEPECiB MPAIliBHUKIB,
a TaKkoX caMy MisUIBHICTB 13 3aCTOCYBaHHS Ta BCTAQHOBJICHHS IIMX HOPM, sKa CIpSIMOBaHa Ha
MPUITUHEHHS TPYIOBHUX IPAaBONOPYIEHb, BIJIHOBICHHS IOPYIIEHUX MpaB, HA MPHUTATHEHHS M0
BIJIMOBITaJIbHOCTI MOCAJI0BUX OCI0, SIKi IOPYIIYIOTh TPYA0BE 3aKOHOIABCTRO [5, 11].

3axucHa QyHKLis (HOpM 3axHCTy TPYAOBUX IpPaB MPaliBHUKIB CIPSMOBaHA Ha NpPSME BiITBOPEHHS
MpaB Ta 3aKOHHUX IHTEPECIB MPAIiBHUKIB, HA NPUIIMHEHHS MPOTHUIPABHUX i OKPEMHX TOCAJIOBHX
0ci0, sIKi BaJNMCs J0 TMOPYLIEHb YMHHOTO 3aKOHOJABCTBA y cdepi mpari, a TakoXK X yCyHEHHS.
3axucHa ¢yHKUisA (HOPM 3aXUCTy TPYIAOBHX IpaB NPALiBHUKIB IOJSTAa€ B 3aCTOCYBaHHI 1CHYIOUHMX
HOPM y cdepi TpyLOBOTO 3aKOHOJABCTBA 3 METOIO 3aXHCTy TPYAOBUX NpaB i iHTEPECiB MPaLiBHUKIB.
s ¢dyHkmis BimoOpaxaeTbes 1 B peanizailii BCiX OCHOBOIIOJIOKHUX HOPM, SIKi CTOCYIOThCS HaJaHHS
MpaliBHUKaM TEBHUX TPYJOBUX NpaB. BoHa, 1Mo cyTi, € BTUICHHAM 3MiCTy LIMX HPAaBOBHX HOPM,
BiJirpae KIIOYOBY pOJib NPH 3ario0iraHHi NOPYIIEHHs iCHYBaHHS 3aKOHHOCTI B TPYAOBUX BiHOCHHAX
MDK TIpaIiBHUKOM Ta poOoTojaBieM. Takox 3axucHa (QYHKIS (GOpM 3aXUCTy TPYIOBUX IIPaB
MPAIiBHUKIB MPOSIBJIIETLCS B MPUTATHEHHI 70 BIAMOBIAAIBLHOCTI THX MOCAIOBUX 0CI0, KOTPI BAAIUCS
70 TIOPYUICHHS! TPYIOBHX IpaB HpauiBHUKIB. KiHIeBoro MeToro 3axucHOi (yHKHil dopMm 3axucty
TPY/ZIOBUX TIpaB MpAIiBHUKIB € BiJHOBJICHHS MOPYIICHUX TpaB IMpaiiBHUKA YW MpPaI[iBHUKIB, TOOTO
MpaBoBa peadiiTallis B TPYIOBUX IIPaBax.

BaxnuBo 3ayBakuTH, 10 3axucHa (yHKLIST GOpM 3axHCTy TPYAOBHX MpaB IPALiBHUKIB TaKOX
HEMOXKJIMBA B peattizanii 0e3 HaJeKHOro BTPYUYaHHS K JAEP)KaBH, Tak i 00’ e1HaHb Ta O6e3rmocepeIHbO
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caMHUX MPAaLiBHUKIB (CaM03axuCT). Y HOPMATHBHO-NPABOBUX aKTaX 3aKpIIUICHO Ti 3acO0H, 3aBISKH
SIKUM 3IIHCHIOIOTHCS (DOPMHE 3aXUCTy TPYAOBHX IPaB MPAIiBHUKIB, TAKOXK IMependadaroThCs 3aX0Iu
CTOCOBHO TOTIEPEKEHHSI, 3a00IraHHs, a TAKOXK YCYHEHHS MPHUYMUH, SKI MPU3BOASATH 10 MOPYLICHHS
3aKOHHOCTI. KpiM TOT0, BCTAaHOBIIOIOTHCS BUAU BiAMOBINANBEHOCTI 71l MOPYLIHUKIB (TIOcaoBux ocio i
po0OTOAABIIIB) 32 HEBUKOHAHHS MOKIIAJICHNX HA HUX 00O0B’S3KiB, MepeadadacTbes TaKOXK MPUMYCOBE
BiJTHOBJICHHSI TOPYIICHUX TPYJOBUX MPaB.

3nificHeHHs 3axWcHOi (yHKHii MOMIJIMBE B JBOX AacleKTaX: OXOpoHa Ta 3axucT. OXxopoHa Mae
MIepIIOYEeProBe 3HAUCHHS, TOMY IO OXOPOHSTH TPaBO MpAaIliBHUKA Bl MPOTHIPABHUX TOCATaHb 1 HE
JIOITyCKaTH HOTO TOPYIIEHHS € MPSMHUM 00OB’SI3KOM MpodeciifHol ciiku (SK cy0’€KTa KOJIEKTHBHUX
(hopM 3axuCTy TPYIOBHX IpaB MpAIliBHUKIB) i 116l 00OB’S30K HE MOXKe OyTH MOPYIICHUM. SIKIO K
MOPYIICHHS TpaB MpalliBHUKA YK€ BiOYJIOCS, TO JIMIIE TOMAI MpodeciifHa CITKa 31MCHIOE aKTUBHUMN
3aX¥CT TaKOTO MMOPYIISHOTO MPaBa 1 BUMArae BiTHOBJIEHHS IbOTO TipaBa [6].

Ha ocHoBi 1poro, Mu BBaXkaeMo 3a MOTpiOHE BUAUISATH MOPs i3 3aXUCHOIO QYHKIiEI0 (HOPM 3aXHCTY
TPYAOBHX IpaB NPAaLiBHUKIB i OXOPOHHY (DYHKILIiIO (HOPM 3aXHCTy TPYJOBUX NpaB MpamiBHUKIB. Tak,
OXOpOHHY (YHKIIIO BBaXAIOTh IOXIMHOI BiJA PETYIATHBHOI, OCKIJIBKM TIepIIa IOKIHKaHa
3a0e3nedyBaTH APYry. APryMEHTYEThCS L€ THM, IO OXOPOHA 1 3aXHCT IOYMHAIOTH IISITH B TOMY
BUTIAJIKY, SIKIIIO TOPYIIYEThCS HOPMAIBLHHUIA MOPSAOK PO3BUTKY THX YW iHIIMX COLIaJIbHUX 3B’SI3KiB,
KOJIM oMy TIEpelIKOKaroTh KOHKpeTHI Baau [7, 115]. JlomoBHUTH 3a3HaueHe akTyajdbHO THM, IO
4yepe3 OXOPOHHY (DYHKITIIO MMPaBO PETYIIOE MOBEAIHKY CyO’ €KTIB, a 4epe3 PEeryJIsTHBHY — OXOPOHSE i
3axXHIIa€ COIiabHI LIHHOCTI (TaKi, K, HAIIPUKJIIa[, TPYIOBI MpaBa MpaiiBHUKIB) [8, 249].

CyTHIiCTh OXOpOHHOT QYHKIIT (opM 3aXHCTy TPYLOBHX MpPaB MPALiBHUKIB MOJSTAE B TOMY, IO MPAaBO
HE JIMIIEe OXOPOHSE 3arajJbHO-TIO3UTHBHI TPYIOBI BITHOCHHHU, ajle i TaKOX CIIPSIMOBAHE Ha ITOJI0TaHHS
CTOPOHHIX BIJHOCHH Yy cdepi 3miliCHEeHHS 3axHCTy TPYIOBUX IpaB MpaliBHUKIB. ['0loBHUM
HaNpsIMKOM OXOPOHHOI (YHKIII (OpM 3axWCTy TpPYJOBHUX TMpaB IMPAaliBHUKIB BapTO BBa)XaTH
TMKBINAII0O THUX TPYOOBHX BITHOCHH, SKi MOTPeOyIOTh OXOpoHH. T00TO, MpaBO ITOBHHHO
BUKOPIHIOBATH IX CBOIM IOMEPEMKYBATFHIM XapaKTepoM, KapaTH 3a Ti [Iii, [0 MOPYyIIyITh 3BUYaiHI
YMOBH PO3BHTKY TPYAOBHX BiIHOCHH Ta CyliepedaTh TPYIOBHM IpaBaM i iHTepecam IMpalliBHUKIB.

OTxe, MOXEMO pE3IOMYyBaTH, IO OCHOBHHMM IIPH3HAYEHHSIM OXOpPOHHOI (yHKHII dopMm 3axucTy
TPYAOBHX TIpaB TMpAIliBHUKIB € caMe 3amo0iraHHs MOPYIICHHIO TPYJOBUX MpaB IpaIliBHUKIB.
®DakTHYHO, 1€ O3HAYa€ HEJOMYIICHHS aKTHUBAIil 3aXUCHOI QYHKIII QOpM 3aXHCTy TPYJOBHX IpaB
NpaiBHUKIB. SKIIO X SKICHO BHUKOHYBATUMETHCS OXOpOHHA (YHKIS (MakCHMalbHa KUIBKiCTh
CyO’€KTIB MAKOPSETHCS MPHUITICAM HOPM TPYIOBOTO 3aKOHOJABCTBA), TO HEOOXIHICTH y 3aXUCHIH
¢GyHKIIIT GOpM 3aXUCTY TPYAOBUX IIPaB MPAIliBHUKIB 3HUKHE.

e onuiero QyHKIiEO (GOpPM 3aXUCTy TPYAOBHX TpaB MpPAIiBHUKIB € PEryIATUBHA (QYHKILiS.
PerynsatuBHy OYHKIFO BH3HAYAIOTh SK IJIECHPSIMOBAaHMI TPABOBHH BIUIMB, 3aBISKU SKOMY
OKPECIIOIOTHCS YiTKI MpaBuiia MOBENIHKH Pi3HUX CyO’€KTIB IpaBa MPH OJHO3HAYHOMY 3aKpiIieHHI
MEX JepKaBHOTO BTpydYaHHS y cdepy ocoOMCTHX mpaB Ta CBOOOJ TPOMaJisiH, BCTAHOBIIOIOTHCS
IOPHUINYHI MTpaBa i B3a€EMHi 000B 3K YYaCHUKIB CYCIIIBHUX MPABOBIIHOCHH 3 METOIO 3a0e3MeYeHHs
BEPXOBEHCTBA IIpaBa, MPIOPUTETY TNpaB 1 CBOOOJ JIIOJMHU ¥ TpoMaasHUHA, 3a0e3MeYeHHs
3araJIbHOCYCHUIBHUX TOTpeO ¥ iHTepeciB. ['ooBHMMH MexaHi3MaMmu 3a0€3MEUYCHHS PEryJIsTUBHOI
GyHKIIT € MpaBoBa IHCTHTYIIOHATI3AIlISI CYCIUIBHUX BIIHOCHH 1 MPaBOBE MOJICITIOBAHHS CYCIIJIBHHX
BiJTHOCHH, SIKi TIPEACTABISIOTH ITf0 (PYHKIIIFO B TAKUX aCIIEKTaX: CTaTHYHA 1 MuHamivHa [9, 53].

PerynaruBny QyHKUIit0 GopM 3aXHCTy TPYIOBUX NpaB MNpALiBHUKIB MOKHA BH3HAYMTH K HampsM
NPaBOBOTO BIUIMBY IIOJI0 BCTAHOBJICHHS TIPABHUII MOBEMIHKU Cy0’€KTIB TPYAOBUX MPAaBOBIIHOCHH (a
came y cdepi 3axucty mpaB mpauiBHuKiB). Lle BumnmuBae 3 Toro, mo Oynp-sika cdepa mpasa €
VHIKaJIbHUM YHIBEpPCAJIbHUM PETYISATOPOM, SKHH YOCOOJIO€ MPaBOBUI BIIMB Ha BIAHOCHHH Y cdepi
3axHCTy MpaB i CBOOOJ JIOJMHHW, Y TOMY YHCII TPYIOBHX IpaB IMpPAalliBHUKIB. 3a JOMOMOTOI Ii€i
GYHKIIT Ha BIJTHOCHHU IIIOJI0 3aXHCTY TPYJOBUX IPaB MPAI[iBHUKIB 3/1iHCHIOETHCS MiECIPSIMOBaHUI
NPaBOBHI BIUIMB, 3aBISIKH SIKOMY YiTKO OKPECIIOIOTHCS KOHKPETHI MIpaBuia MOBEJIHKN CYO’ €KTIB IpH
3aKpIilUIEHH] pPaMOK JIEpXKABHOTO BTPYYaHHs, BCTAHOBIIOIOTHCS TIpaBa i OOOB’S3KM  3aJUIs
3a0e3neueHHs BEPXOBEHCTBA MpaBa, MPIOPUTETY TPYAOBUX MpaB NpariBHHUKIB. OTKe, peryyisTHBHA
¢yHkUis ¢GopM 3axHCTy TPYAOBHX IIpaB IMPALiBHHUKIB CIPHIE COLIaJbHOMY, E€KOHOMIYHOMY,
KyJIETYPHOMY PO3BHUTKOBI MpAalliBHUKIB K ocoOucTocTeil. 3aBIsKu il 3a0e3neuyeThes B3aEMO3B I30K
MK MIPaBoM i Oe3rmocepeIHbo NIHCHUMU IOPUINIHUMHE (DaKTaMH.
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Buxopna ¢yHKIis ¢GopM 3aXMCTy TPYAOBHUX MpaB IPaIliBHUKIB CIOPIMOBaHA Ha CTAaHOBJICHHS
0COOHMCTOCTI TIpaIliBHUKa, HEOOXiAHOCTI KOPUCHOI IS CYCIIUIBCTBA TIparli, po3yMiHHS ii MOTpiOHOCTI.
3aBasku icCHyBaHHIO 1i€i (QyHKIIi, poOOTONABIS MOXHA «BUXOBAaTH» a00 X «IPOBYUTHY IUISIXOM
3aCTOCYBaHHS 3axOJiB IMOKapaHHA 3a HEMPaBOMIpHI Ail LIOJ0 MpamiBHUKA, TOOTO 3a MOPYIICHHS
TPYJIOBHX TpaB MPAIiBHUKIB. 3IHCHIOETECS TPAaBOBE BUXOBAaHHS 32 JIOTIOMOTOI0 MPABOBUX HOPM Y
cdepi TPyIOBOTO 3aKOHOJIABCTBA CIIOCOOOM KOHTPOJIIO 32 JIOJIEPXKAHHSAM TPYAOBOTO 3aKOHOJIABCTBA,
HEIOMYCTUMOCTI MOpPYIIEHb MpaB MpauiBHUKIB. BuxoBHa ¢yHKLisA GopM 3axMcTy TPyOOBHUX NpaB
MPAIiBHUKIB HAJiIeHA NIEPKAaBHUM IMPUMYCOM, a TaKOXX TPOMAJCHKHM BIUIMBOM. BHXOBHa (QyHKIIiS
(hopM 3axXWCTy TPYMOBHX TpaB MPAIiBHUKIB € MPOSBOM BHUXOBHUX MOXJIMBOCTEH TpaBa i Mae 3a
00’€KT caMe TPABOCBIJIOMICTh yCiX TpAIliBHUKIB 1 OMOCEPEAKOBAHO 3IMCHIOE BIUIMB Ha COIiaJIbHO
3HAYyIly MMOBEAiHKY CyO’€KTiB TPYAOBHX BiIHOCHH, CIIPUSIOYH HEAOMYIIEHHIO MOPYLIICHb TPYIOBHX
MpaB mpariBHUKa. ToMy, MA BBa)KaeMo, IO BiJl SKOCTI peamizarii BUXoBHOI ¢yHKIIi Gopm 3axucTy
TPYAOBUX MpaB MpaliBHUKIB 3aleXHUTh OLIHKA 1 3aCBOEHHS B MPaBOBiHd CBiZOMOCTI cy0’€KTiB
TPYAOBUX IMPAaBOBIAHOCHH IIIHHOCTEH (3 METOI0 HE 3alolisHHS IIKOAW TPYIOBHM IIpaBaM
MPAIiBHAUKIB), 3HAYUMICTh ICHYBaHHA UYMHHHX HOPMAaTHBHO-TIPABOBHX akKTiB y cdepi TpyIZoBOTO
3aKOHO/IaBCTBA, PIBEHb 3aKOHHOCTI Y BCIiH IeprkaBi, 10 BIUIMBAE HA MTPOTPEC HAIIIOTO CYCITLCTBA.

ComianbpHa QyHKIIsI (GOPM 3aXUCTY TPYIOBHX MpaB MPaliBHUKIB BU3HAUAETHCS TakUM: 1) 00’€KTOM
pu peatizaiii GopM 3aXUCTy TPYIAOBHX MPaB MPAIliBHUKIB € TPAIliBHUK, HOTO XKUTTS Ta 3I0POB’sT; 2)
3a3HaueHUl 00’€KT € HAWBHIIOK COIIAaTbHOI I[HHICTIO B YKpaiHi; 3) TONOBHUM 000B’S3KOM
JiSUTBHOCTI JiepyKaBH, a TaKoXK cy0’€KTiB (JOpM 3axHCTy TPYJOBUX NpaB MPAIiBHUKIB € YTBEPIKCHHS
Ta 3a0e3neveHHs TPYAOBUX NpaB MpaIiBHHUKIB, iX OXOpOHA Ta 3aXHCT Y pasi nopyuieHHs. Came Tomy B
JIeprKaBl OXOPOHSIETHCS TIPAIls, )KUATTS 1 3I0pOB’S MPAIliBHUKIB, BCTAHOBIIOETHCS MIHIMAIBHUH PO3MIp
3apo0ITHOI IJIATH, SIKUH TapaHTY€EThCS IS KOKHOTO 0¢3 BUKITIOUYCHHSI.

OTxe, MOXXKEMO 3pOOMTH BUCHOBKH, IO came (YHKUil (OpM 3aXUCTy TPYAOBUX IMpPALiBHUKIB €
BOKJIMBUMH CKJIQJIOBHMH iX 1paBoBoi nmpupoan. Came QyHKIIi BIUIMBAIOTh Ha CTAHOBJICHHS BHUXiTHUX
3acaj] MiSTIBHOCTI KOXKHOTO CyO’ekTa (OpM 3axXUCTy TPYOOBHX INpaB MPAIIBHHUKIB 1 e CHpHUSIE
YCBiJTOMJICHHIO CYTHOCTI iX ()yHKIIOHYBaHHS, MIPYHTS 1X MOBHOBAXEHb 1 3aBJaHb.
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IHOPIBHAJIBHA XAPAKTEPUCTUKA CUCTEMU TPYJOBOI'O ITIPABA
I CUCTEMU TPYJOBOI'O 3AKOHOJJABCTBA

Kamy6a O.B., nenyrar, 3aCTylIHUK ceKpeTaps

Xapxiecvra micvka pada

VY crarTi mpoBeneHO MOPIBHSIBHY XapaKTEpUCTHKY CHCTEMH TPYAOBOTO MpaBa Ta CHCTEMH TpPYIOBOTO
3akoHOMaBcTBa. [IpoaHamizoBaHO mO3MIii OaraThOX HAYKOBLIB 3 TNPHUBOAY OKPECIEHOI IMpoOIIeMaTHKH.
Bupineno cminbHi i BiAMIHHI PHCH CHCTEMH TPYAOBOIO IpaBa Ta CHCTEMHU TPYAOBOTO 3aKOHOJABCTBA Ta
MOJAHO IX XapakTepHCTHKY. Takoxk 3poOieHi BiAMOBIIHI BHCHOBKM Ta MPOMO3HLII IIOAO PO3IIAHYTOI
po0IeMaTHKH.

Knrouosi cnosa: cucmema, mpyooge npago, nopieHANbHA XAPAKMEPUCUKA, MPYO08e 3aKOHO0ABCMEBO.

Kamyoa A.B. CPABHUTEJIbHASI XAPAKTEPUCTHUKA CHCTEMbI TPYJOBOI'O IIPABA U
CUCTEMBI TPY IOBOI'O 3AKOHOJATEJIBCTBA / XappKoBCKHI TOPOICKOI COBET, YKpanHa
B cratbe mpoBeneHa cpaBHUTENBbHAs XapaKTEPUCTUKA CUCTEMbI TPYAOBOIO IIpaBa U CHUCTEMBI TPYIOBOTO
3aKOHOJATENbCTBA. [IpOaHANM3MPOBAHEl IO3UNNH MHOTHX YYEHBIX II0 IIOBOJY 3TOH IIPOOIEMaTHKH.
Beigenenst obmue u OTIMUYHTENbHBIE depThl. IIpemocTaBneHa WX XapaKTEpPUCTHKY. Takxke CHOeTaHbl
COOTBETCTBYIOIINE BHIBOJBI U IIPEATIOKEHUS [0 pacCMaTPHBAaeMON MPoOIeMaTHKe.

Kniouesvie cnosa: cucmema, mpyoogoe npaso, cpasHumenvHdas Xapakmepucmuxd, mpyoogoe 3aKoH00ameibCmeo.

Katsuba O.V. COMPARATIVE CHARACTERISTICS OF LABOR LAW SYSTEM AND LABOR
LAW / Kharkiv City Council, Ukraine

In the article the comparative characteristics of the labor law and labor law system. The purpose of this paper
is to conduct a comparative characteristics of the labor law and labor law system. To achieve this goal it is
necessary to perform the following tasks: 1) to form the common features of the system of labor law and
labor law , and 2) to determine the nature of the relationship and mutual influence between the system of
labor law and labor law system. The system of labor law and labor law system is characterized by certain
structural construction. If on the structure of the legal system in the theory of labor law there is virtually no
debate, the legislation relating to the structure of the scientific world had not yet formed a consensus.
Analysis of the position of many scientists about the outlined problems. Also outlined that the structure of the
legal system and the structure of the legal system to some extent different. The division of labor law in
institutions is a problem not peculiar to it. This is due to the fact that the regulations are very rarely regulate a
narrow range of social relationships and usually apply to several institutions of the legal system. Highlight
common and different features of the system of labor law and labor law and gave them a description. Also,
this article outlines the conclusions which are grounded in the fact that the system of labor law and labor law
systems are complex hierarchical systems and components which, at the same time , different relative
independence and autonomy of operation. Therefore , the formation of certain systems should take into
account properties that can become a structural element within the «whole».

Key words: system, labor law, comparative characteristics, labor law.

CucteMa TpyI0BOTO 1paBa i CUCTEMa TPYIOBOI'O 3aKOHOJABCTBA € AMHAMIYHUMH SBUIIAMH, PO3BUTOK
SIKUX TOB’SI3aHMI 13 PO3BUTKOM CYCHUIBHHUX BIIHOCHH. Y HHUHIIIHINA TIEpioa TPYJIOBE 3aKOHOIaBCTBO
3HAaXOJUThCSI B Ipolieci pedopMyBaHHS: HaWOiNbIIa yBara 30CEpeIDKCHAa HA MPUHHSATTI HOBOTO
TpynoBoro Koznekcy, a Takok Ha TIOBHOMY OHOBJICHHI 3aKOHO/IABCTBA, SIKE O 3MOTIJIO BPETYJIOBATH
cydacHi Tpyz#oBi BinHocuHH. Ciifi iAKPECTUTH, 110 CUCTEMa TPYAOBOIO MpaBa 1 cucTeMa TPYLOBOTIO
3aKOHOJABCTBA TICHO B3a€EMOINOB’s3aHi, TOMy pe(opMyBaHHS CHCTEMH TPYJOBOTO 3aKOHOJABCTBA
Bifi0’eThCs 1 Ha cucteMi TpyznoBoro mnpasa. Came TOMy OCOOJIMBOI yBaru NoTpedye MUTaHHS BIUIMBY
3aKOHOJIABIIA SIK Ha (DYHKIIIOHYBaHHS CHCTEMH TPYIOBOTO IIpaBa 3arajioM, TakK i Ha (yHKI[IOHYBaHHS ii
OKpEeMHUX IHCTHTYTiB. AHalli3 CHCTEMH MpaBa i CHCTEMH 3aKOHOJABCTBA MAaE€ HE TiJIbKH BEIUKE
TEOpPETUYHE, a i BellMKe NMPaKTUYHE 3HAYEHHS, OCKUILKH IOJIETIIYE HE TUIBKH MPaBOTBOpUY, a U
NPaB03acTOCOBHY AisuibHICTE. OKpiM TOTO, SIK 3a3HavaioTh BueHi O.B. 3aifuyk ta H.M. Omnimenko, mi
TIOBHICTIO CAMOCTIHHI KaTeropii € BUpaKeHHSIM TIpaBa, HOTO0 BHYTPINIHBOI 1 30BHINIHBOI CTOPOHH, €
BHPaXEHHSAM CYTHOCTI TIPaBOBOI cUCTEMU OyIb-a1KO01 meprkasw [ 1, 398].

IluTaHHIO CIIBBIIHOIIEHHS CUCTEMH TpPYAOBOTO TpaBa 1 CHUCTEMH TpPYAOBOTO 3aKOHOJIABCTBA
MPHUCBsIUEH] Mpami Takux BueHuX, sk M.I. [ammn, B.B. Jlazop, M.B. Monoauos, I1.J]. [Tununenko,
CM. Ilpununko, B.I. IIpokxomenko, B.I Ilep6ouna, M.O. fpomenko Tta iH. He3paxarounm Ha
JIOCITI/DKEHHST BUEHHUX, 0araTro acreKTiB MO0 CIIBBIJHOIICHHS CUCTEMU TPYIOBOrO IpaBa I CUCTEMHU
TPYJOBOTO 3aKOHOJIaBCTBA MOTPEOYIOTH OUTBII JETATFHOTO HAYKOBOTO JIOCIIIPKEHHSI.

MeTo10 cTATTi € POBEJICHHS MOPIBHSUILHOI XapaKTEePUCTUKUA CHUCTEMH TPYAOBOTO IpaBa i CUCTEMH
TPYZIOBOTO 3aKOHOJIABCTBA. [[JIsl IOCSITHEHHS! TTOCTABJIEHOI METH HEOOXiTHO BUKOHATU TaKi 3aBJIaHHS:
1) cdopmyBatu choinibHi Ta BIAMIHHI PHUCH CHCTEMH TPYAOBOI'O MpaBa 1 CHUCTEMH TPYIOBOTO
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3aKOHOJIABCTBA; 2) BU3HAYMTH XapaKTep B3a€MO3B’SI3KY 1 B3a€EMOBIUIMBY MK CHCTEMOIO TPYIOBOTO
MpaBa Ta CUCTEMOIO TPYJOBOTO 3aKOHOIABCTBA. MK HUMHU.

Cucrema Tpy#OBOro IpaBa 1 CHCTEMa TPYAOBOTO 3aKOHOJABCTBA XapaKTEPU3YIOTHCS IE€BHOIO
CTPYKTYPHOIO NIOOYAOBOM0. | AKIO 3 MPHUBOLY CTPYKTYPU CHCTEMH IIpaBa B TEOPii TPYIOBOTO MpaBa
NPAaKTHYHO HE BUHHKAE THUCKYCiH, TO CTOCOBHO CTPYKTYPH CHCTEMH 3aKOHOJABCTBA BUCHMH CBIT IIIE
He copMyBaB €IMHOT TyMKH.

I1.J1. IlununeHko 3a3Havae, 10 CTPYKTypa MpaBa MOJUISETHCS Ha railys3i MpaBa, a OCTaHHI — Ha OKpeMi
iHCTUTYTH. |, HapemITi, OCTaHHS JlaHKa y Lid CTPYKTypi — Iie HopMma mpasa [2, 13]. M.L. [ammH Ta
B.I. lllepbura BUAIAIOTH Taki CTPYKTYpHI CKJIagOBI CHCTEMH TPYIOBOTO TIpaBa SK YacTHHH,
iHCTUTYTH, 1HIII 00’eaHanHs HopM [3, 67]; C.M. Ilpununko ta O.M. flpomieHKko BBa)xaroTh, IIO
CHCTEMY TPYAOBOIO MpaBa AOLIIBHO MPEICTABUTH y BHUIVIAAI CYKYMHOCTI HOpPM, iHCTUTYTIB Ta
migiHcTuTyTiB [4, 26]. OTXe, K 0aunMO, TYMKH BUEHHX BiIPI3HSAIOTHCS JHIIE B TOMY acIleKTi, 10
BULJICHI CTPYKTYPHi €IEMEHTH Pi3HITHCS 32 CBOIM 00CSITOM.

Ha namry nymKy, CTpyKTYpY CHCTEMH 3aKOHOJABCTBA TAaKOXK MOXKHA MPEICTABUTH 4Yepe3 CYKYMHICTh
MPABOBHUX IHCTUTYTIB, SIKi YTBOpPEHI 00’€IHAHHAM HOPMATHBHO-TIPABOBHX aKTiB, 3aJIeXKHO BiJl TOTO,
KOJIO SIKMX CYCIIJIBHUX BIJHOCHH BOHHU BPETyJIbOBYIOTHh. TOOTO, BHIAETHCS MOXJIMBHM BHIITHTH
IHCTUTYTH 3aKoHOJaBcTBa. 3okpeMa, O.M. SlpoimieHko 3a3Hauae, 110 CHCTEMa JHKEPENl TPYAOBOTO
MpaBa TMOCTIIOBHO OYIyeThCS 3a BiANOBINHWMH IHCTHTyTaMH IaHOI Taily3i, sSika, B CBOIO Yepry,
moOymoBaHa 3a MPeMETOM MTPABOBOTO PETyIIOBaHHS mpari [4, 35].

OTxe, BUXOASYHM 3 BHIIE3a3HAYCHOT0, MU JOXOAMMO BHUCHOBKY, IIO CTPYKTypa CHUCTEMH IpaBa Ta
CTPYKTypa CHUCTEMH 3aKOHOJIABCTBAa MEBHOIO Mipowo Bifpi3HsatoThCs. [login cuctemu TpyaoBOTO
3aKOHO/IaBCTBA HA IHCTUTYTH € OLIBII MPOOIIEMHUM 1 HE BIaCTUBUM is Hei. Lle moB’a3aH0 3 TuM, 110
HOPMAaTHUBHO-TIPABOBI aKTH Y€ PiIKO BPEryJIbOBYIOTh By3bKe KOJIO CYCIUIBHUX BiIHOCHH 1 3a3BUYaii
MOLIMPIOIOTHCS HA JIEKLTbKa IHCTUTYTIB MPaBOBOi CUCTEMH.

Oxpim pi3HHI B CTPYKTYpPHIN MOOYIOBI, iCHYE BIAMIHHICTh B 03HAKAaX, SIKi XapaKTEpHI TSI KOXKHOTO 3
SBUIL. SIKIIO TOBOPHUTH IPO CHUCTEMY TPYAOBOTO IpaBa, TO il TMpPUTAMaHHAa TakKa O3HAKa, SK
00’ekTuBHICTE. Y cBOill ctarTi B.B. Jlazop Bkasye, mo cucrema TpyJOBOTO MpaBa - e 00’ €KTHBHA
pPCAIBHICTh, OCKUIBKH YTBOPIOETHCS Tia  O€3MOCepeHIM  BILUIMBOM  COIIAJIbHO-€KOHOMIYHUX,
MOJIITUYHUX, TPABOBUX, 17I€OJIOTIYHUX BIJIHOCHH Ta CIOCOOY KHUTTA Jrofei [5, 46]. 1 milicHo, mpaBo
MOXKe (QOpPMYBAaTHUCS HE3aJIEKHO BiJ BOJI YIMOBHOBAKEHUX CYO €KTIB, Y CHIY THX CYCIUTBHHX
BIJIHOCHH, SIK1 CKJIaJIalOThCS B COLIAJIbHOMY cepeioBuilli. [IpaBuia moBeAiHKM BUHUKAIOTh 1ICTOPUYHO,
BOHH HE € CTAIMM SIBUIIEM i TPAHC(HOPMYIOTHCS 3aJI€XKHO Bijl CYCIUITEHUX MOTPEO.

SIKII0 K rOBOPUTH NPO CHUCTEMY 3aKOHOJABCTBA — TO B ii (JOpMyBaHHI BaXKJIMBE MiclLie MOCIiJae came
cy0’extuBHHN (QakTop. OCKUIbKM CTBOPEHHSI CHCTEMU 3aKOHOJABCTBA HANpsIMYy 3aJie)KUTh BiJ
3akoHOAaBuA. [IpoTe roBopuTH mMpo cucTeMy TPYAOBOTO 3aKOHOJABCTBA JIMIIE SIK MPO CYO’€KTUBHY
KaTeropilo, Ha HaIly AyMKY, HE 30BCiM BipHO. OCKIJIbKM CHCTEMa 3aKOHOJABCTBA BiOMBAE Ti SIBUILA
00’€KTUBHOI JIMCHOCTI, SIKi ICHYIOTh Yy CYCHUIBCTBI. B mbOMy BHMAgKy MU CONIJApHi 3 MO3MIIEI0
M.B. MornoaioBa, skuii y CBOil mpalli 3a3Hadae, 10 Oyaydd BaKIMBOIO (JOPMOIO BUPAXKCHHS IpaBa,
3aKOHOJ/IaBCTBO OYAYETbCA SK CHCTEMa B Pe3yJbTaTi JiSUIBHOCTI, Ha 3MICT SKOI KpiM 30BHIIIHIX
¢dakTopiB (€KOHOMIYHHX, TOJITUYHUX, COIIANIbHHX), SIKI BH3HAYAIOTh (POPMYBAHHS CHCTEMH MpaBa,
BIUIMBAIOTh 1 BHYTpPIMIHI (akTOpy CyO’€KTUBHOTO TMOPSAAKY (MOJITHKO-TIPABOBUH, 17€0JI0T0-
MICUXOJIOTIYHHH, COIIOKYIbTYpHU# ToI110) [6, 125-126].

Cucrtema TpyIOBOro MpaBa 1 CHCTEMa TpPYIOBOIO 3aKOHOJABCTBA HE CIIIBHNAJAIOTh MO 00’ €My.
BBaxxaeMo, 10 CHUCTEMi TPYJIOBOTO 3aKOHOJABCTBA TaKOX NMpUTaMaHHA TaKa O3HAKa, SIK LITiCHICTb,
OCKIUJIbKM TPUHAHSATTS HOBOTO HOPMAaTHUBHO-TIPABOTO AaKTy 3aBKAW TSITHE BHECEHHS 3MIiH B iHIII
raimy3eBi akTh. Lle#l ¢akT Bkazye Ha TiCHHHA B3a€MO3B’SI30K MK CTPYKTYPHUMH €JIEMEHTaMH CUCTEMHU
3aKOHOJIABCTBA SIK €JJMHOTO I[1JIOTO.

[Ipote, cTBepmKyBaTH MpPO MPUTAMAHHICTH CHUCTEMI TPYJOBOTO 3aKOHOJABCTBA TAaKOi O3HAKH, SIK
€IHICTb, MU HE MOKEMO. 3aKOHO/JABCTBO YKpaiHH, 30KpeMa i TPyHOBE, XapaKTepPU3YEThCs, CKOpile
PO3PI3HEHICTIO MPABOBUX HOPM, HDK iX €AHicTIO. L1 Te3a MOsICHIOE YMCICHHI KOJI3ii 1 HMporajirHu
TPY/IOBOT'O 3aKOHO/IaBCTBA. | X04a Tpy/10Be 3aKOHOIaBCTBO Mae KoudikoBanuit akt — Kojiekc 3aKkoHiB
po npaio [7] — BiH He BUCTYNAE TUM 00’ €JHYIOUHM €JIEMEHTOM YCi€i cUCTeMH, SKUM MaB Ou OyTH, 1
Jy’K€ 4acTO BPETyJIIOBaHHS TPYIOBHX BiIHOCHH MOTPeOYy€ 3aTydeHHs BETUKOI KIIBKOCTI MiA3aKOHHUX
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HOPMATHBHO-TIPABOBUX aKTiB, sIKi, y OLIBIIOCTI CBOIH, € 3acTapiIMMH 1 HE BIAMOBIMAIOTH MPaBOBIi
IWCHOCTI, CTaHy PO3BUTKY CYCIIJIHbHUX BiTHOCHH.

B3aeM03B’A30Kk 1 B3aeMOJisi CHCTEMU TPYIOBOTO TpaBa i1 CHUCTEMH TpPYIOBOTO 3aKOHOJAaBCTBA
BUSIBIIETHCS CaMe depe3 HasBHICTh Y HUX CHUIBHUX pUC. Y IBbOMY BHIAJKy MOXKHA CKa3aTd Mpo Te,
10 METa CTBOPEHHSI CUCTEMH TPYJIOBOTO MPaBa i METa CTBOPEHHS CHCTEMH TPYAOBOI'O 3aKOHOaBCTBA
30irafoTecs. OCKIJTBKM METOI0 IUX SBHUII € eQeKTHBHE BPETyJIIOBaHHS TPYJOBHX BiIHOCHH, SIKi
ICHYIOTb Y CYyCHiJIbCTBI.

AHaNi3yl04M CyTHICTP CHCTEMH TPYJOBOTO ITIpaBa ¥ CHCTEMH TPYAOBOTO 3aKOHOJABCTBA, MOXKHA
3pOOHTH BHCHOBOK, IO CHCTEMa TPYIOBOTO 3aKOHOJABCTBA i CHCTEMa TPYIOBOTO IIPaBa, 32 CBOEIO
BHYTDILIHBOIO TIOOYZOBOIO 1 XapaKkTepoM B3a€MO3B’SI3KIB MK elleMeHTaMH, (aKTHUYHO He
BifpisHsatoTeCs. llpore, gk Gaummo, BHYTpIlIHS MOOyIOBa CHUCTEMH TPYAOBOIO TpaBa € Oiiblln
CKJIQ/THOIO 1 BIAPI3HAETHCS MEBHUMHU OCOOMMBOCTAMH. Lle 3yMOBIEHO THM, 110 TIPaBOBI HOPMH, SIKi €
CKJIQJIOBOIO CHCTEMHU TPaBa, 3aBXKIM € PIBHOLIIHHUMH 3a CBOIM 3MICTOM 1 MPH3HAYCHHSM, TOMI SK
NpaBOBI HOPMH, SIKi MICTATBCS B HOPMAaTHBHO-TIPABOBHX aKTaxX, HE MOXKHAa HAAUIUTH TaKOIO
XapaKTEePUCTHUKOIO.

Jnst TpymoBoro mpaBa XapaKTepHHUI B3a€MO3B’S30K MPABOBUX HOPM. | me 3po3ymino, OCKiLTBKH 0e3
B3a€MO3B 513Ky MK HOpMamMH HEMOXXJIHBO Oyno 0 chopMmyBaTH CHCTEMY TPYAOBOTO MpaBa B TOMY
BUTIIAAI, Y IKOMY BOHa € 3apa3. He Oyna 0 cdhopmoBaHa Ta 1iicHa, CTPYKTYpOBaHa Ha IHCTUTYTH i
YaCTHHH, CHCTEMA.

B3aeM03B’ 130K HOPMAaTUBHO-NIPABOBUX AKTiB y MEXax CHCTEMH 3aKOHOJABCTBA TakoX HasBHUi. Lle
00yMOBITIOETBCSI THM, 1[0 BUKOHAHHS TOJIOKEHBb JESKUX HOPMATUBHO-TIPABOBUX AKTiB HEMOXKIIMBO
3MiCHUTH 0e3 iX KOHKpeTH3alii Ha mig3akoHHOMY piBHI. Tak, Hanpuknaa, koHkpetu3aiis ['nmasu VII
Konekcy 3akoHiB mpo mpamro (oruiata mpaii) 3AiHCHIOEThCs Ha piBHI 3akony Ykpainu «Ilpo omnary
npani», abo I'maBu XI (oxopona mpani) — Ha piBHI 3akoHy Ykpainu «IIpo oxopony mpari». Lli
3aKOHH, Y CBOIO Yepry, TAKOXK KOHKPETH3YIOThCSI TiA3aKOHHUMH HOPMaTHBHO-IIPAaBOBUMH aKTaMHU.

Otxe, cucTeMa TPYAOBOTO MPaBa i CHCTEMa TPYAOBOTO 3aKOHO/IABCTBA 32 XapaKTEPOM B3a€MO3B’SI3KY
MK CKIQJIOBHUMH 4YacTUHAMH, SKi iX (OpMYyIOTh, JyXKe TMOMAiOHiI, MpOTe cUCTeMa MpaBa
XapaKTepU3YEThCsl OUIBII TICHUM B3a€MO3B’SI3KOM CTPYKTYpHUX ejeMeHTiB. Came TOMy, Ha Halry
IYMKY, pedOopMyBaHHS CHCTEMH 3aKOHOJABCTBA IOBHHHO IPYHTYBaTHCS Ha CHCTEMi TPYHOBOIO
npasa. Lle gacTh 3MOTYy YHUKHYTH MOJBIHHOCTI MPaBOBOTO PETYJIIOBAHHS TPYIOBHX BiJIHOCHH, aJiKe
Hapaszi MU CTHKAaeMOCS 3 THUM, IO Jy>K€ YacTO OJHI W Ti cami BIIHOCHHU BPETYJIbOBYIOTBHCS TIO-
pi3HOMY Pi3HUMH aKTaMU. A SKIIO CPOPMYBATH IHCTUTYIIHHY 3aKOHOAABUY CUCTEMY, TO 1€ HE TIITBKH
yCYHE KOIIi3ii, a ¥ IMOJIETTNTh MPaBO3aCTOCOBHY isITbHICTb.

Puca, sika 3a3Buyail BiacTMBa KOXHIN CUCTeMi, € 11 iHTerpaTuBHiCTh. BOHa moJjisirae B TOMY, IO
CHUCTeMa Ma€ BIIACTUBOCTI, sIKi BiJCYTHI y ii €leMeHTIB i HaBIIaKh, OKpPeMi eJIIEMEHTH HaJiJeHi
BJIACTHBOCTSIMH, SIKi HE TIPUTAMaHHI CUCTEeMi, TOOTO B MEKaX KOXKHOI CHCTEMH MIPHUCYTHIH «3BOPOTHii
3B’SA30K» MiX ii eremMeHTaMu. Ha Hamy aymKy, GopMyBaHHS PaBOBHX iHCTUTYTIB CYNPOBOKYETHCS
HaJIaHHSIM M HOBHX O3HAaK 1 BJIIACTHBOCTEH, SKi POOJATH MOXIMBUM iX (YHKIIOHYBaHHS B MeXax
KOHKpEeTHO1 cucteMu. Ll 03HaKka 3yMOBIIIO€ BUHUKHEHHS 3B’ SI3KiB MK HUIMH. 3 CHCTEMOIO TPYIOBOI'O
3aKOHOJIaBCTBA II¢ BWIUISIAE iHaKie. HOopMaTHBHO-TIPABOBHI aKT, SIKWH CTa€ YaCTHHOK CHCTEMH,
4acTO Ha0yBa€ BJIACTUBOCTEH, SKI HE MPHU3BOJATH JI0 BUHUKHEHHS 3B’SI3KiB, a CKOpIllle HABIIAKH,
NPU3BOAUTH 1O iX pyHHyBaHHA. Lle 3yMOBIIO€ BHHUKHEHHS PIi3HOTO POAY KOJi3ii: i€papXidyHux,
TEMIIOPaJIbHUX TOLIO.

®dopmyBaHHs OyJib-KOT CHCTEMH MMOBHHHO 3I1MCHIOBATHCS TaK, 1100 B KIHIIEBOMY pe3yJibTaTi BOHA
HaOyJa Takoi O3HaKH SK CHHEPTivHiCTh. Ll O3HaKa momsirae B TOMy, II0 MaKCUMaJbHHNA €(PEeKT Bif
JUSTBHOCTI CHUCTEMH JIOCSTAEThCS TUIBKM Y BHIIAAKY MaKCUMAIbHOI €(QEeKTHBHOCTI CIUIBHOTO
(GyHKIIIOHYBaHHS 11 €JIeMEHTIB JJIsl IOCATHEHHS BCTaHOBIIEHOT MeTH. Hapasi, MokHa ckazaTu mpo Te,
0 CHCTEMa TPYIOBOIO IpaBa i, 0COOJUBO, CUCTEMa TPYIOBOI'O 3aKOHOJABCTBA, HE HAJIJICHI I[IEI0
o3Hakor0. [le 3yMOBIEHO THM, IO MIEPBUHHI CTPYKTYPHI €JIEMEHTH CUCTEeM IepeOyBaroTh B MPOILECi
pehopMyBaHHS, 1 TOMYy HE MOXXJIHMBO TOYHO BHM3HAUWTH, SIKE MOEIHAHHS CKIAJIOBUX YaCTHH Oy[e
Halle(DeKTUBHIIINM.

BesmepeuHo, cucrema TpPYZOBOrO 3aKOHOJABCTBA  BiAPI3HAETHCS  OUIBIIOID  e(EKTHUBHICTIO
¢yukuionyBanns. llpore, e 3yMoBIeHO 00’€KTHBHICTIO YMHHHKIB CHCTEMH TPYAOBOTO IpaBa i
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Cy0’€KTHBHICTIO YMHHMKIB CHCTEMH TPYIOBOI'O 3aKOHOJIABCTBA, OCKLIBKH (DOPMYBaHHS ILIHUX JIBOX
CHUCTEM Ma€ pi3Hy TPHUPOAY: CHCTEMa TIpaBa OYAYETHCA COIIYMOM, a CHCTeMa 3aKOHOIABCTBA —
BU3HAYEHNM KOJIOM CY0’€KTiB.

[lizcymoByloun BuUIlIEHaBeIEHe, CIiA MiAKPECIUTH, L0 CHCTEMa TPyJOBOTO MpaBa 1 cucreMa
TPYIOBOTO 3aKOHOJIABCTBA € CKJIQIHUMH i€papXiYHUMH CHCTEMaMH, KOMIIOHEHTH SKHX, Y TOH e Jac,
BIJIPI3HSIOTHCS BITHOCHOIO CaMOCTIHHICTIO Ta aBTOHOMHICTIO (YHKIIOHYBaHHSA. Tomy, mTpu
(hopMyBaHHI IEBHUX CHCTEM HEOOXiIHO BpaXxOBYBaTH BIACTHBOCTI, SKUX MOKE HAOyTH CTPYKTYpHHUI
eNIEMEHT y MEXaxX «IILIOTO».
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COOIAJIBHA CYTHICTb JUCHUIIJITHU ITPAIIIL
Kyromanos /I.€., noueHt
Xapxigcokuii HayioHanvbHull yHigepcumem micobkoeo 2ocnooapemsa imeni O.M. bexemoga

VY cTarTi mpoaHaNi30BaHO CYTHICTh AWCIMIUTIHM Tpali B KOHTEKCTI il COIialbHOI CKIAamoBOi, TPYHOBL
BiJTHOCHHHU PO3KPHUTI 3 TOYKH 30py COLIaNBHOT B3aEMOIii, 3’ 5ICOBaHO (PAKTOPH MCHXOJOTIYHHUX BILIHBIB, IO
MOXYTh IIPH I[LOMY 3aCTOCOBYBATHCS. TakoX 3p00IeH] IPYHTOBHI BUCHOBKH Ta MPOMO3HULIIT MIO0 COLiaBHOT
CYTHOCTI JUCHUIUTIHA TIpaIli.
Kniouosi cnosa: oucyuniina npayi, coyianbhe, CYmMHICMb, NCUXONOIUHUN 6NAUE, NPABA Ma 0006 aA3KU, Mpyo0oei
BIOHOCUHU.

Kyromanos I.E. COLUMAJIBHAA CYIIHOCTb AUCHUITJIMHBI TPYIA / XapbkoBCKH HAMOHATBHBIH
YHUBEPCUTET FOpPOJCKOro xo3saiicrea uMeHu A.M. bekeroBa, YkpanHa
B crathe mpoaHanu3upoBaHa CYIIHOCTb JUCLMIUIMHBL TPYAa B KOHTEKCTE €€ COLMAIbHON COCTaBIIAIOLIEH,
TPYJIOBBIE OTHOUIEHHS DPACKPHITEI C TOYKH 3PEHUS COIMAIBFHOTO B3aMMOJECHCTBUS, BBISICHEHHI (DAKTOPHI
IICUXOJOTMYECKUX BO3AEHCTBUI, KOTOPBIE MOTYT IIPU 3TOM IPUMEHATbCA. Takxke cheaaHbl OCHOBATEIIbHBIC
BBIBOJIBI U NIPEUIOKEHUS 110 COLMAIBHON CYIIHOCTH AUCLIMIUINHBL TPYAA.
Kntouegvle cnoea: oucyunnuna mpyod, COyuanbHoe, CYWHOCMb, NCUxono2uyeckoe gosoelicmeue, npasa u
o6sa3annocmu, mpyoosvie OMHOUEHUS.

Kutomanov D.E. SOCIAL ESSENCE OF LABOR DISCIPLINE / Kharkiv national university urban
economy named after A.M. Beketova, Ukraine

This paper analyzes the essence of labor discipline in the context of its social component , labor relations
disclosed in terms of social interaction, factors psychological effects that may then be used the purpose of the
article is to study the discipline of labor as a social category. To achieve this goal it is necessary to perform
the following tasks: to analyze the nature of labor discipline in the context of its social component, reveal the
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contents of the employment relationship from the standpoint of social responsibility, clarify factors
psychological effects that can be applied in this case. Also highlighted the concept of «social» regarding
fundamentals of the categories of sociology and social philosophy. It first was introduced to the scientific
community by Marx to refer to the characteristics of one of the aspects of social life. In fact, the concept is a
combination of certain traits and characteristics of social relations that integrated individuals or communities
in the process of joint activities in specific circumstances , manifested in their relationships , attitudes to their
place in society and social phenomena and processes. On the social factor can speak against any situation
where actions (effects) of one person compared (correlated) with the action (reaction) next. Also made
appropriate conclusions regarding this article that are the essence of labor discipline and ensure it gives rise to
speak about the social importance of these processes. Much of his own life a person spends at work.
According formed habits, including compliance with the order, responsibility, respect for the law, demanding
of themselves and others in their free time are reflected in a free society, position level of society. As
numerous examples of discipline at work in line with the observance of law and morality in leisure time and
vice versa. Therein lies the social significance of the observance of internal labor regulations as one of the
components of sustainable development, the development of civil society. In general social importance scale
appears to provide a productive, coherent functioning of all sectors of the economy, the optimal use of human
resources.
Key words: labor discipline, social, nature, psychological effects, rights and responsibilities, labor relations.

Jucuuniina mpaii icHye jJuile B KOJEKTHBI — 00’€JHAaHHI Pi3HUX 1HIWBIAIB 31 CHITBHOIO METOIO
(BUTOTOBNIEHHSI TPOIYKIIil, HATAHHS TTOCIYTH). Ii (hyHKITIOHYBaHHS 3aBXIH OB’ SI3aHE 3 JTIOACHKIMHU
KOMYHIKAI[isIMH, CHIKYBaHHSIM, €MOI[ISIMH, MOPATbHO-TICHXOJOTIYHAMHU acleKTaMu. 3abe3nedeHHs
JUCHHUIUIIHA BHUPaXaeThCs, ITEPII 3a BCE, y BHYTPINIHbOMY TIE€PEKOHAHHI MpaliBHUKA MIO0
HEOOXiTHOCTI HAJIKHOTO BUKOHAHHS TPYAOBOTO 00OB’S3KY, a TAKOXK BXKHTTI 3aXO/iB 320XOUYCHHS Ta
MPUMYCY, SKi € aKTaMH COIiaJIbHOI B3a€MOJIii, MO TIOTIPH CBill IHAMBIAYyalbHUN XapakTep YHHSATH
BIUIMB 1 Ha 1HIIUX 4WICHIB KOJEKTUBY B Mpoleci BUOOPY HUMH criocoOy moBefiHKH. Lle 1 moscHioe
COLiaNbHY CYTHICTh TPYJOBOI TUCIUILTIHU.

Merta cTaTTi TonsATaE B MOCTiKEHHI AUCUUILTIHA Tpali SK CoLianbHOI Kareropii. s mocsarHeHHS
MOCTABJICHOI METH HEOOXiJHO BUKOHATHU TaKi 3aBJaHHs: MPOAHAII3YBaTH CyTHICTh MUCIUILTIHHU TIpari
B KOHTEKCTI 1i COLIaJIbHOI CKJIQJIOBOi; PO3KPUTH 3MICT TPYJOBUX BIHOCHH 3 TO3HILIi COLiaIbHOT
B3a€MOIii; 3’ acyBaTH (PaKTOPH NICHXOJIOTIYHIX BIUIABIB, SIKI MOXKYTh IIPH IIbOMY 3aCTOCOBYBATHC.

3arajoM TOHATTS «coliagpHey» (mar. socialiS — ToBapUChKHiH, TPOMAICHKHI) CTOCYETHCS
(yHIaMEHTAILHUX OCHOB KaTEeropii colioiorii Ta corianbHoi (istocodii. Briepiiie BoHO 0yi10 BBeACHE
o HaykoBoro o6iry K. Mapkcom Juisi TIO3HAYEHHsI XapaKTePUCTUKU OJHIET 31 CTOPIH CYyCHiIBHOTO
KUTTA. [lo CyTi, HOHATTA € CYKYIHICTIO MEBHHX PHC Ta OCOOJHBOCTEH CYCHUIBHUX BIJHOCHH, IO
IHTErpOBaHEe 1HAMBIAMH UM CHIJIBHOTAMHU B MPOILIEC] CHIJIBHOI JMiSJIbHOCTI B KOHKPETHUX YMOBax, sika
BUSIBJISIETBCS B IXHIX CTOCYHKaxX, CTaBJCHHI JI0 CBOTO MICIl B CYCIIJIbCTBI, COI[aJIbHUX SIBHII 1
nporecis [1, 101-102]. TIpo ¢akTop comiaibHOr0 MOKHA TOBOPUTH BiTHOCHO OYb-AKOI CHTYAIIl, /¢
IlisTHHS (BILTUB) OJTHI€T JIFOMHU 3iCTABIAETHCS (CITIBBITHOCHUTHCS) 3 JTi€I0 (PeakIli€ero) iHIIoq.

3a CBOIM 3MICTOM COIliaJibHE € BiOOpPaKEHHSIM OpraHizaiii i JKHTTEMISUIBHOCTI CYCHUIBCTBA SIK
cy0’ekta icropumyHoro mpouecy. lLle iHTerpaTHBHE yTBOpPEHHS, IIO AaKyMYJIO€ 3HAHHS, JOCBI,
TpamuIlii Ta TBOpYi 3Mi0HOCTI i peallbHy OIIHKY CTaHy PO3BUTKY CYCIIJIBCTBA Ta HOTO €JIEMEHTIB.
Bono Bupaxkae xapakTep BUKOPHCTAHHS MOTEHINAy 1 COI[ialIbHIX PE3epPBiB CYCIIJILCTBA, KOJIECKTHUBY,
rpymu i ocoOu sl BUPOOJICHHS KPUTEPIiB ONTHMAIBHOTO PO3BUTKY BCHOTO COIIaIbHOTO OpraHi3my
[2, 87].

M.B. [Ipumymn nporoHye BUAUISTH TaKi OCHOBHI PHCH, IO XapaKTEPU3YIOTh CIelM(iKy COIialbHOrO:
1) 3arambHa SIKiCTh, TpPUTAMaHHA DPI3HUM TpylaM iHAWBIZIB, 2) XapakTep i 3MICT BIJIHOCHH MiX
pi3HUMHM 1HAWBIZAMHU 1 Tpymamu 3ajie)KHO BiJl MicLsl, K€ BOHM 3aiMalOTh Yy PIi3HHX CYCIiJIBHUX
CTPYKTypaxX, BiJl Ti€i poili, SKy BOHH BHKOHYIOTh y HUX; 3) COIiaJIbHE MPOSBISAETHCS Y BiJIHOCHHAX
PI3HUX 1HIMBIAIB 1 IPYN OAMH 0 OJHOIO, JIO CBOIO CTAHOBHMINA B CYCIIJIBCTBI, JO SIBHII[ 1 IIPOIIECIB
cycminabHOrO XUTTA [3, 356-357]. 1li pucu Haifsickpasiiie BioOpaXarTh COIiaibHy CYTHICTh OY/Ib-
SKHX JIIOJCHKUX BITHOCHH, Y TOMY YHCIHI TPYAOBUX. AJIXKe COLiajibHI MPOLECH BUHUKAIOTH TO1, KOJIU
MOBE/IHKA HAaBiTh OJHOrO IHAWBIZAA MiANAAa€ IMiJ BIUIMB iHIIOrO (a00 Tpymu 0cCi0 — HANPHUKIA[
KOJIEKTHUBY ITiIIPUEMCTBA).

Xoua couiaipHI mpouecd mix yac 3a0e3nedeHHs TPYAOBOI IUCIMIUTIHM MalOTh CBOI OCOOJHMBOCTI,
NPOTE TMOBHICTIO Y3TO/KYIOTHCSI 3 3arajlbHOIO KaTeropi€l COLIaNbHOTO, 30KpeMa B YacTHHI
IHTETPOBAHOCTI CYCIIUIBHUX BIJIHOCHH Y MPOIEC KOJEKTUBHOI B3a€EMOJIii poOOTONABIIS Ta HAWMAHOTO
MpaIiBHAKA, a TAKOX MiX HAaMaHMMHU TpaIliBHUKAMHU, 10 MiAMOPSIKOBaHI Mik cobor. ComianbHa
CYTHICTh AMCLUIUTIHK TMpali BiZOOpPa)KaeThbCs y B3a€MHUX BIIHOCMHAX CTOpIH Yy MpOILECi TPyIOBOi
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TSTTEHOCTI, CTaBJCHHI TMpaIlliBHUKA IO MOTPEeOHM CYMIIIHHO IIPAIfIOBaTH, POOOTOIABIIA, pe3yiIbTaTiB
mpaii. IIpaBa Ta 000B’S3KM CTOpIH TPYIOBHX BIJHOCHH IOCTIMHO MEpEIUIETEHI MK CO000, MEBHE
Cy0’€KTHBHE TIPaBO OJHOTO YYaCHHUKA SK TPaBWIO KOPECHOHAYEThCS 3 OOOB’SI3KOM  IHIIOTO
3a0e3MeynTy HOoro HaJaHHS.

Taxk, mpaBo mMpamiBHUKIB Ha 00’€THAHHS B TpodeciiiHi CIUTKA, TPaBo Ha 30pOBi 1 6e3medHi yMOBH
mparti (ct.2 K3ull VYkpainm) [4] moB’si3aHe 3 0O0OOB’SI3KOM POOOTOMABIS CHPHATH CTBOPEHHIO
HAJICKHAX YMOB ISl [JiSUIBHOCTI TIEPBUHHUX MPOQCHUIKOBUX Oprafizamid, oo MOiI0Thb Ha
MiANPUEMCTBI, B ycTaHOBI, oprasizamii (ct.249 K3nll Ykpainu), cTBOpeHHS YMOB, HEOOXiTHUX IS
HOpMantbHOI pobotH (cT.131 K3nll Ykpainn).

[Ile Ginpire nel B3a€MO3B’ 130K MPOSIBISETHCS B IOJAHOMY Ha PO3TJISA] HAPOIHUX JIEMyTaTiB MPOCKTI
TpynoBoro kozekcy Ykpainu. Hampuknaza, mokmageHHs Ha poOOToAaBus 3000B’s3aHb CTBOPEHHS
MpaIiBHAKaM HAJIEXKHHUX, OE3MEYHNX Ta 3I0POBUX YMOB Ipalli, CBO€YacHa BUILIATa 3apOOITHOI TUIATH
(IHIIMX BHILIAT), CTBOPEHHS HAIEKHHUX BUPOOHMYUX Ta MOOYTOBHX YMOB, MOB’S3aHUX 3 BUKOHAHHSIM
npaliBHUKaMH 0OOB’A3KiB 32 TPYIOBHM JOTOBOPOM; HaJaHHS Ha 1X BUMOTY MOBHOI Ta OCTOBipHOI
iH(popMarii CcTOCOBHO iXHBOI TpymoBOi mistibHOCTI (cT.24, 27 llpoexty TpymoBoro Komekcy)
BIJIMTOBITalOTh TIpaBa MPAIIOIOYNX OCI0 Ha HalleXkHi, Oe3rmeyHi i 30pOBi YMOBHU Tpalli, BKIIOYAIOYN
MpaBo Ha OTpUMaHHS iH(popMalii 1010 YMOB Mpalli Ta BUMOT OXOPOHHM TIpalli Ha pobodomy MicIi, a
TaKOoX MPaBO Ha BiIMOBY BiJl BHKOHAHHS poOOTH B YMOBaX, IO HE BiAMOBITAIOTh BUMOTaM OXOPOHHU
TIpalli; MpaBo Ha CHpaBENIUBY OIUIATY Ipaili, He HIDKYY 32 BU3HAYeHY 3aKOHOM MiHIMabHY 3apOo0iTHY
IUIaTy, Ta CBOEYACHY ii BUIUIATY B IOBHOMY PO3MIpi; IPaBO HA HAJIEKHI BUPOOHUYO-TIOOYTOBI YMOBH,
MOB’s13aH1 3 BUKOHAHHSIM MpAal[iBHUKOM OOOB’SI3KiB 32 TPYIOBHM JOTOBOPOM; IpaBO BUMAaraTH Bif
poboToaBLs TOTPUMAHHS YMOB TPYAOBOTO 3aKOHOJABCTBA, KOJIEKTUBHOTO 1 TPYJOBOTO JIOTOBODIB
(ct.21 Ilpoekty) [5]. Take 3akoHOmaBYE CITIBBIIHOIICHHS, B3a€MO3B’SI30K IpaB Ta OOOB’SI3KiB
poboTofaBus Ta HaMaHOTO TMpaliBHUKA (TPYAOBOIO KOJEKTHUBY) TOBHICTIO Y3TOMKYEThCS 3
KOHIIETIIIE€I0 COIIaTbHOI B3a€EMOIIi CTOPiH Y MPOIECi CIIBHOI Mpalli, I pa3 MiATBEPIKYE COIliaTbHy
CYTHICTb SIK TPYTOBUX BiTHOCHH, TaK 1 TPYyOBOI JUCIUILIIHU 30KpeMa.

BapTto Takox 3BepHYTH yBary Ha ()akT B3a€MOBIIHOCHH TPAaIiBHUKIB Mi>K cO000, BCEpEINHI caMOro
KOJICKTUBY — BOHO Ma€ HEe MEHII BaXXJIMBE 3HAYCHHS JUIS 3a0€3MeUeHHs JOTPUMAHHS MPaBOMOPSIKY
Ha mignpueMmctBi. He mapma X KaxyTe, IO CHPUSTIMBHNA MIKPOKIIMAT Y CEpEAOBHII TEPCOHATY
MO3UTUBHO BiZIOOpaKAEThCs SIK Ha e(EKTHUBHOCTI iX Ipalli, TaK i 3arajJbHOMY piBHI BUKOHABCBHKOI Ta
TPYJOBOT JUCUIHUILTIHH.

CopaBeanuBo 3a3HadaB O.T. bapaOamr Ha HEMOXIMBOCTI pO3MIIALY AMCUMIUIIHM Opami JUMIE SK
topuangHoi kareropii. [1oTpiOHO 000B’S3KOBO BpaxoByBaTW MOpaibHY CKiIazoBy. Hopmu mpaBa
pEryJIoI0Th JIMIIE TI MOMEHTH, IO 32 BCIX YMOB BU3HAIOThCS HEOOXIMHMUMHU Ta 3a0e3MedyroThCs
Jep’KaBOI0 32 JIOMIOMOTOI0 JWCHMIUIIHAPHUX CaHKLiH. [HIN eJeMeHTH TOBEOIHKM HaiMaHOTo
TpalliBHUKA HE PErJaMeHTYIOThCS MOJIOKEHHAMH TIpaBa i € 3/1e6i1bIoro BUMoramMu Mopaii [6, 22]. Ix
JOTPUMAaHHSI BiJIOYBA€THCS HA TIJICBIIOMOMY piBHi, NP I[bOMY ICHYIOTH MeXaHi3Mu (popMyBaHHS
JI0OpOCOBICHOT TPaBOBOI MOBENIHKH, Y CYBOpPil BIAMOBIMHOCTI A0 3arajJbHUX Ta JIOKAJIBHUX
HOPMAaTHBHHX aKTiB. Ik IpaBmIIO, i€ 3IHCHIOETHCS 32 JOTIOMOTOIO TICHXOJIOTTYHOTO BIUIHBY.

ComiajbHa CyTHICTh BIUTUBY MPOSIBIISIETECS B TOMY, IO BiH IPYHTY€ETHCS HA B3a€MOJIiT MIXK JIFOJbMHU B
Mpoleci CIJIKyBaHHS, CHUIBHOTO BHPOOJICHHS ToBapy (HazaHHs mnociyrd). [locrifiHo ming dwac
TPYAOBOIO HPOLECY JIOJUHA, 3 OJHOTO OOKY, 37aTHAa CBOIMHU MiSIHHSIMM BHOCHUTH 3MiHH B IOBEIIHKY
KOJIET, a 3 iHIIOro — 3MIHIOBaTH XapaKTep BJIACHOI MOBEAIHKM BHACTINOK Iifl PelITH MpaiiBHUKIB.
Came Taky pe3yJbTaTHBHY Jif0 Ha iHIIY ocoOy (0oci®) i mpuiHSATO Ha3WBaTH BIUIMBOM. JIfonuHa €
COILIIaJTLHOIO 1ICTOTOI0, TOMY IO CYTIi MPAI[iBHUK OJTHOYACHO € 1 00’ €KTOM, 1 Cy0’ €KTOM IICHXOJIOTIYHOTO
BIUIMBY. Takuil cTaH peuyeil XapakTepH3YEThCS B3a€MOBIUIMBOM SIK MPOLECOM OOMiHY BIUIMBAMH y
npotieci criakyBanHus [7, 84-91]. [Ipu 1ibOMy IICHUXOJIOTIYHUHN BIUIMB MOXHA BH3HAYMTU SIK JII0 Ha
MICUXOJIOTTYHUI CTaH, MOYYTTA, AYMKU, BUMHKH 1HIIMX JIFOJICH 32 JTOTIOMOTOK0 IICUXOJIOTIYHHUX 3aC001IB
— BepOaJbHUX, TapaNliHrBICTUYHHX, HeBepOanbHuX [7, 85].

PizHi popmu BIUIMBY, BIacHE MO3WIIIOHYBAHHS 4lieHAa KOJEKTHBY SIK yYaCHHKA TPYIOBHX BiJHOCHH,
cy0’exTa (00’€KTa) yHPABIIHCHKUX PIllIeHb, HEMOMIINBI 0€3 KOMYHIKAI[ill MK JIFOABMH, Y TIOBHIH Mipi
BiJOOpaKalOTh COLIJIBHY CYTHICTb TPYJOBHUX BIAHOCHH. Y KOHTEKCTI 3a0e3Ne4eHHs TPyI0BOl
JUCLUUIUTIHM BapTO JOAATKOBO NPHUAUIMTH yBary (opMaM ICHXOJOTIYHHMX BIUIMBIB, (akTopam
BIUTMBOBOCTI OCOOHMCTOCTI KEPiBHUKA, COIIaJbHOMY PETYJIIOBaHHIO HisTIBHOCTI Ta B3aEMOCTOCYHKIB
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MiIeTauX. YCi 1l MOMEHTH MalOTh 3HAYEHHS Y BUOOPI ONTUMAIBHOI MOJIETIi B3a€EMOBITHOCHH CTOPIiH
y TpoIieci CIJIBHOI Tpali SK 3armopyku e(MEeKTUBHOTO (YHKITIOHYBAaHHS MEXaHI3My 3a0e3leueHHS
JUCITUILIIHY TIpalli.

Haii0inbm sickpaBo BHUpa)XKEHUMH BUAAMHU IICHUXOJIOTIYHUX (COLIaJbHUX) BIUIMBIB € MEPEKOHAHHS,
HaBIIOBaHHA, HACIITyBaHHS, 3apayKeHHs, KOH(POPMHICTb, CIIOHYKaHHS /IO HAacIliayBaHHS, (QOpMyBaHHSI
MPUXWIBHOCTI, TPOXaHHS, Haka3, IrHOpyBaHHs, MaHimymsamii [8, 4-9]. 3okpema, HacmimyBaHHS
MPOSIBIISIETHCS B TOMY, L0 MPUCYTHIN MEBHUH iea, eTajJoH y CBiJOMOCTI COLliyMy, IO came Ta SKUM
YUHOM MOTPIOHO poOMTH B TiHl um iHmIN cuTyarii. CtocoBHO nepekoHaHHs, To B.I. KypmiioB Tpakrye
el comiadbHO — TMPaBOBUH CMOCIO BIUIMBY Ha TOBEAIHKY TPAIiBHUKIB SK (OPMYBaHHA Yy HHUX
€KOHOMIYHHMH, COLIIbHUMU 1 MPaBOBUMH 3ac00aMH Takoi CTPYKTYpH LIiHHICHOI Opi€HTalii, sika
3a0e3rneyye rapMOHiHE MO€AHAHHS OCOOMCTHX IHTEpeciB MpalliBHHKAa Ta POOOTOAABLS, a TaKOX
CYCIIIIFHUX 1HTEPECiB y TPYAOBHUX MPABOBIIHOCHHAX, JOOPOBLIbHE MOTPUMAHHA HAMU BHUMOT HOPM
MopaJii 1 mpaBa 0e3 CTUMYJIIOBaHHsS MOpalibHO-MaTepialbHUMH Ojaramu abo ¢popMaMu KOHTPOIIO [9,
11]. Tlo cyti pmaHwii BHJ TICHUXOJOTIYHOIO BIUIMBY € 1HCTPYMEHTOM (OpMyBaHHsS Tpyd0BO1
JTUCIAIUTIHY, 3IIACHIOEThCS dYepe3 3MiHy CHCTEMH I[IHHOCTEH O00’€KTy BIUIUBY SK 3allOpyKa
MOIAJBIIIOTO JOOPOBITFHOTO JOTPUMAHHS BHYTPIITHEOTO TPYAOBOTO PO3MOPSIKY.

KondopMmHicTh Mo CyTi € TposSBOM ajanTailii, NPUCTOCYBaHHS, CBIOMOIO 3MIHOIO OCOOMCTICTIO
BJIACHHUX AYMOK, TOTIISIAIB, cBiTOrmsay. llpudoMy mopexyau Taka 3MiHA HOCHTH JIMIIE 30BHIIIHIH,
«IIOKa30BUI» XapakTep, 3a IMeBHUX OOCTaBHH 3HOBY MOKe OyTH TpaHCc(OpMOBaHa B iHIIY CTOPOHY.
Sxuio #aeTscst MOBA PO HECBIIOMY 3MiHY CBITOTJISIY, TO TOBOPMMO IIPO HaBilOBaHHA (0a3yeThbcs Ha
0cOOMCTOMY MarHeTHU3Mi, aBTOPUTETI iHIIIaTopa 3MiH, CIA0KIH MCUXILi Ta CHIIi BOJIi 00’ €KTY BILUIHUBY).
BaxnuBuM BakeleM BIUIMBY € 3apa’KeHHS, SKE IOJIATac B CBIIOMIM YW HECBIAOMIH mepenadi CBOTO
CTaHy YM CTaBJICHHS 3a JIONIOMOTOI0 €HTY3ia3My, IHTpPHTH, TPYJOBOTO azapry. HaiiOinmbiie Takuit
CHoci0 BIUIMBY BUKOPHCTOBYBABCSI B PAASHCHKWE MEpiof], y MpOLECi MponaryBaHHs COLiaNiCTHIHIX
3MaraHb, CTaxaHIBCBKOTO pPyXy, MparHeHHI MEepeBMKOHATH HOPMH BHUPOOITKY, KONH MO CYyTi Ha
MOPYIIEHHS TUCIUILTIHU POCTO (PI3UTHO HE BUCTAYANIO YaCy.

CrioHyKaHHs JI0 HACJTiIyBaHHs MOKJIUKaHEe BUKIUKATH MTParHeHHs HACIyBaTH IMOBEIIHKY iHiLiaTopa.
[MpuknamoM MOXyTh OyTH pI3HOMaHITHI MaicTep-KiacH, KOMW Kpaili B CBOEMY pOJIi 3aHATh
JIEMOHCTPYIOTh CBOi HABHYKH, BiJTIOBITHO B OTOYYIOUHX (POPMYEThCS MUMOBIITEHE OaKaHHS JOCSTTH
TOTO X piBHS NpodecioHanizMy, a Py MOXKIIMBOCTI i MepeBUIIUTH HWOT0. POpMYyBaHHS PUXUITBHOCTI
(JIOSLTBHOCTI) € JOCHTh TOHKHM TICHXOJIOTIYHHM 3acO00M, pO3BHBa€ TO3UTHBHE CTaBJICHHS JI0
pobotomaBus  (Oe3mocepeHROTO  KepiBHHKA). PeamidyeTbcsi depe3  pi3HOMaHITHI  TPOSBU
NPUXWIBHOCTI, CXBalIbHI CYy/DKEHHS, 3aJ0BOJICHHS COLiabHO-IOOyTOBHX mOTped. I[IpoxaHHs €
3aKJIMKOM BHKOHATH Ty YH 1HIIY Jif0 B paMKax (Ta 1mo3a paMKaMH) IOocaJloBUX 000B’sI3KiB, MPUCYTHI
YiTKi Ta BBIWINBI ()OPMYITIOBAaHHS, SIKi JIOITYCKAIOTh MOXKJIMBICTH IIPaBoO BifMOBHTH. HaTomicTh Hakas €
IMITEPaTUBHOIO BUMOTOIO 3/IIICHUTH TIEBHY JIif0, IMiIKPITUICHOIO BIAKPUTOIO YM MIPUXOBAHOIO 3aTrPO30F0
(3BinbHEHHs, T030aBNeHHs npemii). JlaHa (opma BIUIMBY CIIPHUMMAETHCS OCOOOIO SIK MIPSIMHUE THCK Ha
Hel. [IpuknazomM MOXKYTh CIYTyBaTH OTOJIONICHHS JKOPCTKO BU3HAYEHHUX CTPOKIB BUKOHAaHHS poOOTH
0e3 TOsICHEHb Ta OOIPYHTYBaHb, BHUCYBaHHs Oe3amensiiiHnx 3a00poH Ta OOMEXeHb, HaJaHHS
HepealbHUX 3aB/IaHb Ta HEMPUHHSITTS JKOTHUX apryMEHTIB 3 MPUBOJY MEPCIIEKTHB BUKOHAHHSI.

IrHOpYBaHHS 3MIIHCHIOETHCS Yepe3 BiJICYTHICTh 3BUYHHX PEaKIliii Ha ciioBa 0coOu, He 3BEpTaHHS yBaru
Ha ii IpUCYTHICTh, HEBUKOHAHHSA OOIISHOK, JEMOHCTPAaTHBHE MOBYAaHHS Ta iH. SIK Hacmilok, Taka
HEYBaXXHICTh CIPHHMAEThCs SIK O3HAKa 3HEBAru, CBOEpiHA M’SKa pEaKIis Ha JECTPYKTHBHY
TIOBEJIIHKY B KOJIEKTHBI. MaHINyJsiiii € MpUXOBaHHM CHOHYKAaHHSM TpAIliBHUKA JI0 MEPEeKHBAHHS
NEBHUX CTaHiB (pazocti BiAg 100pe BUKOHAHOI POOOTH, MOPAJBHOTO Ta MaTepiajbHOTO 3aJ0BOJICHHS
BiJl OTOJIONICHHS TOASKU YM HAJAaHHS MPEMii) 1 BiIIOBITHO MPUHHSTTS JUCHHUILTIHAPHO MPaBUILHUX
pimeHb. MOXyTh IPaKTHUKYBaTHCSl PUTOPUYHI 3anuTaHHs, THITY «[lam’graem, sk BIaIo MU BUPIIIAIHA
Te CKJIaJHe 3aBlaHHs». [Ipy bOMY NpaI[iBHUK BBaXKA€E, MO CIIOHYKAHHS € HOTO BIACHUMH, 1€ JIHCHO
€ Horo BOJIS, @ HE 30BHIIIHE BTpy4aHHs. BakIMBICTh ycCiX HHUX CIIOCOOIB NCHXOJOTIYHOTO BIUIMBY
TaKOX IMIIKPECIIOETHCS THM, IO JOCUTh YacTO BOHM BKJIFOYAIOTHCS B TiKt 4uM 1HIIH GopMi 10 caMux
METO/IiB 3a0e3eUeHHs TPYIOBOT JUCIIMILIIHH.

VY mpomneci 3a0e3nedeHHs] MPaBOMOPSAAKY Ha MiJNPUEMCTBI BaKJIMBE 3HAYEHHs Bifirpae Qakrop
BIUIMBOBOCTI OCOOMCTOCTI KepiBHHMKA, XapaKTep MOCTAaHOBKM HUM 3aBIaHHS Ta KOHTPOJb 3a Horo
BUKOHaHHAM. OUEBUIIHO, IO PE3yJLTATUBHICTh NEPEKOHAHHS 3aJICXKHUThH BiJl 371aTHOCTI 0coOu OyTh
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nepexornBoro. [Ipodecop Uenschkoro yaiepeuteTy K. Xodaana B eKClIEpUMEHTATILHOMY PEXHUMI
3’sICyBaB TaKi MIPUHIIMITA OpraHi3arii IepeKoHIuBO1 iHhopMaIIii:

1)  HaWOLIBLI TEPEeKOHJIMBUMHU € KEPIBHUKH, IIO BHKIHMKAIOTh JOBIpPY, MPO SKUX CKJIAIA€ThCS
30BHIIIHE BPa)KEHHS SIK TIPO EKCHEPTIB y CBOIH rays3i;

2) noBipa Oyzae 3pocTaTé Ta 3HAXOJAUTHCA Ha CTaOLIBHO BHCOKOMY DiBHI, KOJHM KEpPiBHUK JOBEIE,
10 BiACTOIOBaHA HHM IIO3WINS TOTpiOHA IJIA CHUTBHOI CIIpaBH, a HE I HOro 0COOHCTOl
BUIOJIM; Ma€ MiClle¢ IoBara JO0 JyMKH WIIETJNX, BIJICYTHICTh BIAKPUTHX crpol il
BIJIIITOBXHYTH YU IPOITHOPYBATH;

3) MPSIMO TIPOTIOPIIIHIIA PIBHIO JOBIpH 1 CTYIIHB aBTOPUTETY. 3a BHCOKOTO DPIiBHS aBTOPHUTETY
JIETTIIE TIEPEKOHATH THX MiJIETIINX, 3 SKUMHU HAMO4YaTKy OyJid HAHOUIBIN AiaMeTpabHI MOTJIS N
Ha MEBHY CUTYallilo;

4) HaHOUTBIMI e(peKT y JOHECeHHI BIACHOI TOYKH 30py IO MIAJIETIIOrO CIIOCTEPIraeThCs TO,
KOJIM 3BEPHEHHSI JI0 €MOIIii CyNPOBOKYETHCS JIOTIYHUMH Ta KOHKPETHUMH aprymeHTamu. [Ipu
IBOMY MO/BiMHA apryMeHTallisl (aHasli3 aJbTepHATUBHHUX TOTJSAIB Ta iX 3amepeueHHs) OiIbII
edeKTHBHA JUIS TPAlliBHUKIB, II0 MAalOTh CEPEeNHIA YU BHCOKWH CTYIiHb OCBITH, TOHI SK
onHOOIYHA — JITs IMiUIETJINX 3 HU3BKUM piBHEM OCBiTH [8, 6].

[IpaBuiibHE COIIAJIEHO-TICUXOJIOTIYHE PETYJIIOBaHHS MisUIBHOCTI Ta B3a€MOCTOCYHKIB NpalliBHHUKIB
OMHOTO a00 pI3HUX i€papXidHUX PIBHIB TaKOXK Ma€ 3HAYCHHS [UIS 3a0e3nedeHHs TPYIOBOi
JIUCUMIUTIHA. JIOUUIBPHEM € TpakTHKa B3a€EMHOI JOMOMOTH, (OpMyBaHHS KOMAaHIHOTO IyXy,
HMiATPUMKH OCi0, sIKi TiepeOyBaloTh Yy HEPBOBOMY HAMpY>KEHHI Yepe3 CIy)OoBi KOH(IIKTH, HeBAaui
a00 BHUIAJAKOBO BUMHEHI AUCIUIUTIHAPHI MPOCTYNKH. K 3 OOKY KEpiBHUKA, TaK 1 KOJIET € MPUHHATHOIO
oOTrpyHTOBaHA KPHUTHKA, CyMiCHE OOTOBOpPEHHS MPOOIEMH Ta TOIIYK NUIAXiB ii momomaHHs. Takox
MOXKHa 3aCTOCYBaTH COILiaibHI (TICUXOJorivHi) caHkmii. Ha BigMiHy BiJ IUCIUIUTIHAPHMX, IX
3aCTOCYBaHHS HE TIOB’si3aHe 3 MOTPeOOI0 BOJOAITH AWCIMIUTIHAPHOIO BIAOI0, TPYHTYEThCS Ha
CyO’€KTHBHIH OIIHII TPYZOBOI MOBENIHKM MpaIliBHUKA. SIK MpHKIa], MOXHA 3rajaTd TMOKapaHHS
3MIHOIO BiTHOCHH — Bi]MOBa MOJIaTH PYKY NP BiTaHHI YU MPOIAHHI, YHUKHEHHS 3yCTpidi, OOMKOT.

BuBueHHS comiaibHOI CYyTHOCTI JUCHMILIIHK Tpall Ta ii 3a0e3lmeueHHs Ja€ MiJCTaBH TOBOPUTH IPO
COlliaJIbHy 3HAUYNIICTh IHUX MpOoleciB. 3HAYHYy YAaCTHHY BJIACHOTO XHUTTS JIIOAMHA MPOBOJIUTH Ha
poborti. BiamoBigHo copmoBaHi 3BHYKH, B TOMY YHCIi JOTPUMAHHS TOPSAKY, BiIMOBIAAIBHICTB,
JOTPUMAaHHS 3aKOHY, BAMOTIIUBICTB 10 ce0e Ta iIHIIHMX 0ci0, y BUTbHUI Bii pOOOTH Yac 3HaAXO/STh CBOE
BiJOOpakeHHs Y BIIBHOMY COIiyMi, TIO3WI[IOHYIOTh PIBEHb PO3BUTKY CYCIHiJbCTBA. SIK MOKa3ylOTh
YHCJICHHI TPHKIIAIH, JOTPUMAHHS JUCHUIUTIHA Ha POOOTI KOPECHOHIYETHCS 3 JOTPUMAHHIM HOPM
3aKOHY Ta MOpajii B mo3apobounii yac, i HaBnaku. Came B IIbOMY i MOJISITA€ COLiajibHA 3HAYYILICTh
JOTPUMAHHSI BHYTPIIIHBOTO TPYJOBOTO PO3MOPSIKY, SK OJAHIET 31 CKIaJ0BHX 30aJaHCOBaHOTO
PO3BUTKY Jep:kKaBH, (popMyBaHHs IPOMASIHCHKOTO CYCHNBCTBA. Y 3arajbHO COLiajJbHOMY MaciuTadi
3HAYYOIICTh  BifloOpakaeTbCsi B 3a0€3MeUeHHI TMPOMYKTUBHOCTI  BHPOOHWIITBA,  I[LTICHOTO
(YHKIIOHYBaHHS YCiX CEKTOPiB EKOHOMIKH, ONITUMAJIbHOTO BUKOPUCTAHHS TPYIOBHX PECYPCIB.

JITEPATYPA
1. bex B.IL CouianbHuil opranism : ¢imocodcbko-MeTonoNOriYHNN aHami3 : aAuc. a-pa ¢inoc.
Hayk : 09.00.03 / Bonoaumup IlaBnoBuu bex ; 3amopisbkuii gepxk. yH-T. — 3amopixoks, 1999. —

399 c.

2. Corionoris : HaBY. nociOHuK / A.A. I'epacumuyk, FO.1 Tlamexa, O.M. Hlusn. — K. : Bun-Bo
€ppor. yH-TY, 2004. — 237 C.

3. [pumymr M.B. 3araneHa corriojioris : Hapd. noci6. / M.B. Ilpumym. — K. : "IIpodecionan”,
2004. — 592 c.

4. Kopekc 3akoniB npo npairo Ykpainu : 3akoH Ykpainu Big 10.12.1971 p., Ne322-VIII // Bigom.
Bepxos. Pagu Ykpaincekoi PCP. — 1971. — Ne50 (Jomatok). — Cr. 375.

5. [Ipoekt TpymoBoro koaekcy Ykpainu Ne2902 pix 22.04.2013 p. (moomnpaiiboBaHuil IPOCKT Bij
27.08.2013 P [Enextponnuit pecypc]. - Pexum JOCTYIY :
http ://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=46746

Bicnuk 3anopizbkozo nayionansnozo ynieepcumenty Ne 4,2013


http://npu.edu.ua/%21e-book/book/html/D/ispu_ksue_Beh_Organizm/80.html
http://npu.edu.ua/%21e-book/book/html/D/ispu_ksue_Beh_Organizm/80.html

78

OTBETCTBEHHOCTh 3a HapylieHHe TpyaoBor aucuumuimabl / A.T. bBapabam; peakoi. :
Kpusouenko JI.H., ITponieBckuit A.W., [Tymkun A.A., CtpaxoB H.H., Tamuit B.S. (oTB. pen.),
Sxy6a O.M. — K. : Buma mk., 1977. — 44 c.

060308 H.H. Ilcuxonorus mexanuuaocTHeIX otHomuenui / H.H. O60308. — K. : JIetouas, 1990. —
192 c.

Houepnu T.I. [lcuxomoris KepiBHOTO BIUTUBY Ta AUCHWILTIHA MIPalli B OpTraHi3amii : HaB4.-METO/.
nocionuk / T.1. JoueBuu. — Jlonenpk, 2011. — 20 c.

KypumoB B.W. JlrgHOCTh B CHCTEME ympaBlieHws] TPyAOM (IPaBOBOM acCIeKT) : CC. B BHUAE HayY.
TIOKJI. Ji-pa ropuz. Hayk : 12.00.05 / Kypmios B.W. — C.-I16., 1998.-90 c.

FOpuouuni nayku



79

PO3ALI IV. AAMIHICTPATUBHE TA ®IHAHCOBE ITPABO

VK 342.531.42 (477)

PATRIOTISM AND SERVICE TO THE UKRAINIAN PEOPLE - THE PRINCIPLE OF
PUBLIC SERVICE: SOME THEORETICAL, LEGAL AND NORMATIVE ASPECTS

Kolomoets T.A., doctor of law, professor, honored lawyer of Ukraine

Zaporizhzhya national university

The article is based on an analysis of various sources covered genesis of patriotism and service to the
Ukrainian people as principles of public service, the specifics of the study in administrative and legal doctrine
fixing in the legislation. Substantiates the feasibility of using expanded title for its designation fundamental
position in relation to the rest of the principles of public service and the need for regulatory consolidation of
its determination to eliminate any reason for any interpretation, including and using positive foreign
experience rule-making under conditions of radical reform of regulatory principles of public service.

Key words: patriotism and service to the Ukrainian people, principle, public service, law, doctrine, fundamental,

content, title.

Konomoeur T.A. INATPUOTU3M U CIYXEHUE VYKPAMHCKOMY HAPOAY - IIPUHLUII
TOCYJIAPCTBEHHOM CJIVKBbl: HEKOTOPLIE TEOPETHKO-TIPABOBBIE 1 HOPMATHUBHbIE
ACIIEKTBI / 3anoposkckuit HallMOHATBHBIA YHHBEPCUTET, Y KpanHa
B crarbe Ha OCHOBaHMHM aHaANMM3a PA3JIMYHBIX MCTOUHUKOB OCBEIAETCS] T€HE3UC MATPUOTU3MA U CIYKEHUS
YKPAaUHCKOMY HapoJy Kak MPHHIUIY TOCYIapCTBCHHOW CIIyXObI, crenuduka ero HCCieOBaHHUsS B
aIMUHHUCTPAaTHBHO-TIPAaBOBOM  JIOKTPMHE W  3aKpeIUIeHHs B  3aKoHojarenbcTBe. (OOOCHOBHIBAETCS
LIeJIECOO0Pa3HOCTh HCIOJIB30BAHMS PACHIMPEHHOTO HAa3BaHMSA U €ro O0O3HA4YEeHUs, OCHOBOIOJIOXKHOE
3HA4YEeHHUE 10 OTHOIICHHIO KO BCEM APYIMM IMPHUHIMIIAM T'OCYAAapCTBEHHOW CIYKOBI, a TaKxKe MOTpeOHOCTH
HOPMAaTHUBHOTO 3aKPEIUICHUS €r0 ONpPEAETCHUs pagdl YCTpaHEHHs JIOOBIX OCHOBAHHMH AJISI MPOU3BOJIBHOTO
TOJIKOBaHUS, B T.4. ¥ C UCIOJIb30BAHUEM MO3UTUBHOTO 3apyOEKHOTO OMbITa HOPMOTBOPYECTBA B YCIOBHUSIX
KapIUHATIBHOTO peOPMHUPOBaHHS HOPMATHBHBIX MTPHUHIIUIIOB TOCYAaPCTBEHHOM CITYKOBI.

Knrouesvle cnosa: nampuomusm u Caydcenue YKPAUHCKOMY HApooy, NPUHYUN, 20CY0apCcmeenHast crycoa,

3aKOHOOAMENbCMB0, OOKMPUNA, OCHOBONONOICHBI, COOEPAUCAHUE, HAZBAHUE.

Konomoens T.O. TTAUPIOTU3M TA CJYXIHHS VYKPATHCBKOMY HAPOJY - TPUHIIUII
JEPXABHOI CJIYXXBU: JESIKI TEOPETUKO-TIPABOBI TA HOPMATUBHI ACHEKTU /
3amopi3bKkuil HalllOHAJBHUH YHIBEPCHUTET, Y KpaiHa

VY crarti Ha mWiACTaBi aHaNi3y PI3HOMAHITHHUX IDKEpENl BHCBITIIIOETHCS T€HE3a IMATPIOTH3MY Ta CIYKiHHS
yKpaiHCBKOMY Hapoxy sK TPHHIMIY JAep)kaBHOI ciyxOu, cnenudika IbOro JOCHIIKEHHS B
aJIMIHICTPaTHBHO-TIPaBOBIl TOKTPHHI Ta 3aKPIIJIEHHS Y 3aKOHO/IaBCTBI.

3a3HayaeThCs, IO CHELialli30BaHUX MOHOTPadiYHUX JOCITIPKEHb, OE3MOCepEeHBO MPHUCBSIUCHNUX LBOMY
MMUTaHHIO, Y BITYM3HSHIA NpaBoBili Hayli Hemae. B HasBHOCTI poOOTH, NMpPUCBSYEHI B3arajii NMPUHIUIAM
Jep>KaBHOI CITy»OH, JIe BiIMOBITHUI IIPHHIIUIT BUCBITIIOETHCS TIOPS] 13 PEIITOI0 ayXke pparMeHTapHO, abo kK
Ma€ Micle Juiie TyOiifoBaHHS HOPMATHBHO-TIPABOBHUX IMOJIOXKEHB, MOKIMKAHUX BPETYJIOBATH 1€ MHUTAHHS,
0e3 eTalpHOTO aHaji3y Ta 3MicTy. Bce me 3yMOBIIIO€ HAsSBHICTH BiATOBIIHOI MPOTAIMHH y BITYH3HSHIN
MPaBOBIi JOKTPUHI 3 MMHTaHb OKPEMHUX INPHHIUIIB JAEPXKABHOI CIIy)KOW. ABTOPOM HABOJISTHCS TTOJIOKEHHS
OCHOBHHMX BITYM3HSHUX HaBYaJbHUX, HAyKOBHX, MYOMILUCTHYHHUX JDKEpEN, NPHUCBSIUCHUX BiJMOBIIHIM
MpoOJIeMaTHIT, 13 3a3HAYCHHSIM OCOOJMBOCTEH MiJXOMy HAYKOBIIB O BHUCBITJCHHS BiIMOBIHOTO MUTAHHSI,
HPOTIOHYEThCS BIACHUI BapiaHT MOXKJIMBHX KOPETYBaHb BU3HAYCHHS MPHHIMIY «IIAaTPiOTU3MY Ta CIYXKiHHSI
yKpaiHCBKOMY HapoIy», HOro HaJeXHOCTi 10 KiacudikalliiHUX Tpyn NPUHLHUIIB JIepKaBHOI CIIyxKOu,
BHOKPEMJICHHX 3aBJISIKM BUKOPHCTAHHIO Pi3HUX KPUTEPiiB. Y CTATTi 30Cepe/KY€eThCs yBara Ha MOPiBHSIBHO-
MIPAaBOBOMY JOCTI/PKEHHI ITOJIOKeHb 3akoHiB Ykpainm «IIpo nepskaBHy ciyxOy» 2003 Ta 2011 pokiB B
acCTeKTi 3aKpilUICHHS BUINE3a3HAYCHOTO MPWHIWIY, Ta CIIBBIIHOMICHHI i3 3apyOiKHUMH HOPMAaTHBHUMH
aHanoraM. 30KpeMa aHaJi3yIOTHCS BIIIOBIIHI ITOJMIOXKEHHS CHEIiadbHUX 3aKOHOAABUMX akTiB PeciryOuikm
binopycs, Pecriyoniku I'pysii, Snowii, Yecskoi PecryGuiku, ITanificekoi Pecry6uiku, PecriyOniku Kasaxcran
Ta IHIIHMX 3apyODKHUX KpaiH, BUAUISIOTHCS MOJOKESHHS, 3aMI03UUCHHS SKUX I[IJIKOM MOXIIUBE 1 s YKpaiHu
(11010 HOPMATHBHOTO 3aKpiruteHHs nediHiuii, MPUItHATHOT Ha3BM MPUHLMITY, sKa O y3rojukyBanacs i3 iforo
3MICTOM TOIIO), & TAKOX ITOJIOKEHHSI, aKI[EHT YBaru BITYM3HSHOTO 3aKOHOJABCTBA HA SIKi € 3alBHM, 33
YCYHEeHHsI HasiBHUX MPoOJieM y MpaBo3acTOCyBaHHI. AHai3 JOKTPHHAIBHUX Ta HOPMATHBHHX IOJIOXKEHb 3
[UTaHb MPUHIMIY IEPXKABHOI CIy)KOHW — HaTpioTU3My Ta CIyKiHHS YKpaiHCBKOMY Hapoigy — y poOoTi
MO/IA€THCS. B aCHEKTi OOrpyTyBaHHs JOLIJIBHOCTI YJOCKOHAJCHHs 3acaji BUKOPHUCTaHHsS HOTro pecypcy B
YMOBax JIOKOPIHHOTO ped)opMyBaHHS BITUH3HSIHOTO 3aKOHOJABCTBA MPO JEPKaBHY CIykKOY, BHOKPEMIICHHS
CITy>k00BOTO TIpaBa sK MiATary3i aMiHICTPATUBHOTO MpaBa, HAOIIKEHHS BITYM3HIHOI Iep KaBHOI CITy:KOU 10
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eBponelcbkux aHajoriB. OOTPYyHTOBYEThCS JOIUIBHICTE BHKOPHCTAHHS PO3IIHUPEHO HA3BH Uil HOTO
[MO3HAYEHHS, 3aCaJHUYE ITOJIOKEHHS 110 BiJHOIIEHHIO 10 pewtu HpI/IHL[I/Il'IiB JIep>KaBHOL cny>1<61/1, a TaKOX
noTpeba HOPMATHBHOTO 3aKPIIJICHHS HOr0 BH3HAYSHHS 3aUIs1 YCYHEHHs OyAb-sIKMX MiACTaB Ul AOBIJIBHOTO
TIyMa4deHHS, B T.4. ¥ 13 BHKOPHCTaHHSAM IO3UTHBHOTO 3apyOi’KHOTO JOCBiIy HOPMOTBOPEHHS B yMOBax
JIOKOPiHHOTO pehOopMyBaHH HOPMATUBHUX 3acajl JePiKaBHOI CIIYKOH.
Kuouogi  cnosa: nampiomusm ma  CRLYICIHHS  VKPAIHCObKOMY —HAPOOY, NpUuHyun, O0epicasHa cayicoa,
3AKOHOOABCME0, OOKMPUHA, 3ACAOHUYULL, 3MICM, HA364.
In terms of a radical renewal of administrative law, which consists of the civil service legislation, the
adoption of the new Law of Ukraine "On Civil Service"(Pro derzhavnu sluzhbu), which recognized,
among other things, many new previously failed domestic legal doctrine and legislation provisions
relevance takes an in-depth analysis of its provisions, formulation differs somewhat generalized sense,
which creates conditions for arbitrary interpretation, which in turn could adversely affect its
applicability.

Given the novelty of some of these provisions, it is reasonable lack of sound doctrinal developments
of specialized and generalized practice of application (given the postponement of the entry into force
of the Act). This requires focus and deep consideration on the analysis of the Law of Ukraine "On
Civil Service", clarifying their meaning for the formulation of proportions on their interpretation
within existing doctrinal industry developments, comparative legal studies and actually makes the
statement of purpose of this article focus attention on the provisions enshrining the principle of
patriotism and service to the Ukrainian people as the principle of the civil service.

It should state that the Law of Ukraine of 16.12.2003 "On civil service" among the basic principles of
public service has fixed "service to the people of Ukraine" (Article 3), while the Law of Ukraine of
17.11.2011 "On State Service" in Article 3, entitled "Principles of the Civil Service" captures this
principle, however, gives him a "second position™" (moves to the list of principles) and uses a different
name — "patriotism and service to the Ukrainian people"”, which, in turn, gives a few questions
regarding the position of the legislator with respect to fixing this principle — is a specification,
modification principle of association with others, borrowing European counterpart and more.

Given the fact that the text of the Law of Ukraine from 17.11.2011, the definition of "patriotism and
service to the Ukrainian people,” is no, but enough is meaningful for them (Article 1), the principles of
Acrticle 3 only transferred without specifying their content in other provisions Law ascertain the real
content of this principle is considered to be possible using doctrinal terms and comparative legal
studies. Immediately it should be noted that specialized studies dealing directly relevant principles in
national legal doctrine there. Most scientists of administrative law have attention focuses on the
analysis of the principle in terms of the study of the principles of public service (eg, work Kivalova S.,
L. White-Tiunova, J. Bytyaka, Stetsenka S. et al.), coverage of the organizational and legal issues of
public service and so on. At the same time, cannot keep on a conversation and complete disregard for
scientists this issue. Generalized analysis of available sources suggests that there is doctrinal
developments, is devoted to the principle of public service, but they are mostly generic in nature, and
that cannot figure out the real meaning of this principle, as became appropriate scientific basis for the
legislative process to secure, confirming specificity recording in Article 3 of the Law. However, the
research summarized unable to form an idea of the content of the principle of "patriotism and service
to the Ukrainian people,"” which makes possible its arbitrary interpretation, generalized form of
regulatory consolidation and underestimation in the process of enforcement. In fact, the above
principle, despite its normative fixing of a novelty with this formulation, known national legal science
and the law a long time. For example, I. Gryschenko, exploring the formation and development of
scientific views on the major institutions of national administrative law, notes that among the general
quality of public servants who were recorded in the Charter of public service in force until canceled in
November 1917 (his first edition is dated 1832 year), a location given "fidelity service", "zeal for the
common good" [1, 86], which, in his opinion, may be considered certain "prototype" of existing
guidelines.

About the same basic provisions remembered in the works of A. Yelistratov, M. Korkunov, although
no information on what are the principles of service in terms of total fragmented attention to the study
of public service as a whole. For example, A. Yelistratov immediately noted that "the officer can
recognize only the employee, whose work, as opposed to official activities shall be governed
exclusively by legal system, with its purpose social service to the citizens, not the state in the face of
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an absolute monarch” [1, 117-118]. More detailed study in terms of the principles of public service in
general, and the above principle (the prototype) can be considered a work of scientists that were
published in the 60s — 70s of the twentieth century and later. For example, M. Erohin,
A. Klyushnychenko noted that the principles of public service are, inter alia, that "public officials — are
servants of Soviet society, the servants of the people"” [2, 56]. They supported Yu. Kozlov, noting that
the main purpose of public servants is that they are "servants of society” [3, 164-165] and A. Lunev,
S. Studenikin - "public officials — servants society, artists government orders" [4, 294-295; 5, 106].
Despite the fact that the name of this principle sources of historical periods does not match the name
of the modern principle, while analysis of the provisions of these sources suggests that we are talking
about serving the people and patriotism. Most of the scientists mentioned this basic service provision
and very seldom tried to analyze them. We can remember individual work V. Manohina, where he not
only refers to "full and continuous compliance with all state of the will and interests of the people” (he
suggests using just the name), but trying though somewhat generalized, disclose its contents, that is, in
his view, manifested in many forms, including in the "service of the people and of practical work by
civil servants of the people” [6, 17].

Almost absolute position can be found in the works of J. Starylova [7, 199] A. Yakubu [8, 116].
A. Yakuba, analyzing the main regulations of the Soviet Union period about the civil service, said that
since the 20’s of the twentieth century in the country there are public officials "of the people" [8, 116].

More or less close to the modern version can be found by name position relative to the corresponding
principle in the work of scholars who were published in the 90 years of the twentieth century and later.

For example, Yu. Bytyak thoroughly researching organizational and legal framework of public
service, including its principles selects "serving the people of Ukraine" [9, 44], effectively duplicating
regulations. Similar provisions can be found in the works of S. Kivalova, S. Stetsenka [10], while this
principle is singled out in terms of classification and allocation principles of public service as a kind of
constitutional. M. Hermaniuk, E. Safronovaby exploring classification principles of public service,
said that in the legal, including administrative and legal science, there is no unity of views of scientists
on the classification principles of public service, and therefore the assignment of a principle to a
particular group. Proof of this may well be the work of E. Chernonoha position to refer the principle of
"patriotism and service to the people of Ukraine" to the group ethic [11, 96-97; 12, 200] at the same
time as, for example, S. Kivalov, L. White, Tiunova, M. Hermaniuk, A. Kuz’menko find it
"fundamental”, "basic", "constitutional”, "common". Disputed the classification of the principles of
public service distinguish S. Kivalova, L. White, Tiunova, A. Bochernikov K. Bondarenko [13, 16].
Trying to summarize the existing situation with regard to the doctrine of classification allocation
principles of public service groups demonstrate M. Hermaniuk, E. Safronova [11, 99-100] although
analysis of their work can identify certain aspects of the discussion and offered their versions. For
example, depending on the type of public service principles offered to share the principles of
diplomatic, militarized, civil service and include "service to the Ukrainian people," only the first group
[11, 99-100], which, in turn, raises the question, why cannot it be considered a principle and other
types of services? While agreeing with the allocation of this principle as enshrined in legislation (for
fixing the source), the general law (for sub-sectorial affiliation), as implemented public officials in the
exercise of their tasks and functions assigned to them by the state (for sub ‘object of sale) [11, 99-
100], while some questions require leaving aside that principle in the classification principles in
content [11, 100].

Thus, despite the existence of doctrinal developments concerning the classification of distribution
principles of public service generally recognized position on the title, contents, accessories’ patriotism
and service to the Ukrainian people "to the principles of public service groups do not have to this time.
Some modification of the names, content, form, recording the above principle, membership of a
particular group of principles of public service is evident. Previously in the names of the principle of
accent focused on "fidelity to the service", "meet the needs of the people”, and later — “serving the
people” in today sources, including and regulations - "serving the people™ in conjunction with
patriotism. "Since its regulatory consolidation (Article 3 of the Law of Ukraine from 17.11.2011 year),
expanded name is found in the scientific and academic sources. For example, T. Kolomoets the
textbook "Administrative Law of Ukraine. Academic Course", among others, selects principle of"
patriotism "as a principle of public service, as the European civil service principle [14, 125]
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A. Kuz’menko, considering the priorities of the reform of public services, including the principles
selects “patriotism™ [15, 248]. "Patriotism" as a principle of public service distinguished
M. Hermaniuk, E. Safronova [11, 100], and they suggest using extended its name, such as "patriotism
and service to the Ukrainian people,” duplicating the regulatory definition [11, 100] D. Nelipa
supports them also [16, 28]. This is quite justified because etymological analysis of the name of this
principle suggests that conventionally marked its two constituent names, although quite similar in
content, but not identical. It is a combination of fully covering the entire meaning of this principle
allows reconciling its name and content. It is necessary to support M. Hermaniuk that same
etymological analysis of the name of this principle allows to distinguish two conditionally allocated its
components, covering "love of country, for his people”, "devotion of the people™ and "serving the
people”, which suggests that the meaning of this principle is the "love of country, its people, and
national traditions of devotion to the interests of the people, the reality of submission of civil servants
needs implementation and protection of human rights, their priority over other values in Ukraine" [17,
102]. It is therefore quite justified to use this, though slightly enlarged, but one that completely covers
the content name of this principle legislator, unlike, say from their foreign counterparts, such as
"serving the people of Belarus" (Law of 14.06.2003 "On civil Service in the Republic of
Belarus"),"Kazakh patriotism" (Law of 23.07.1999 "On state Service"), "state of Georgia fidelity (Law
of 31.10.1997 "On civil service", "serving the whole society," "ministry for the sake of public interest"
in the Law on civil Servants in Japan in 1947. In addition, there are many examples of a law in the
expanded title of this principle. For example, the Law of the Republic of Italy on 03.29.1983 "On civil
service" among the principles of public service captures the "loyalty of the nation, serving the public
interest" [18], § 61 of the Czech Republic from 26.04.2002 "On civil servants in administrative
agencies and the award of civil servants and other employees of the departments (service Act)"— "the
principle of" patriotism and service to the people" [19, 300]. In order to avoid arbitrary interpretations
of the Law of Ukraine of 17.11.2011 "On civil service" in terms of fixing the relevant principle is
quite justified, except for the transfer of all the principles, including and "patriotism and service to the
Ukrainian people” in Article 3 of the Civil Service Law, securing their official definitions. This aspect
is quite justified positive foreign borrowing the legislative experience, when a special law on public
service principles are not only translated but also served normative fixation of their contents. As an
example is the experience of the Czech Republic, which is in the law (§ 61) is not only an indication
of the existence of the principle of "patriotism and service to the people”, but also served a legal
determination of the contents of it. This has a positive effect on the process of law in general. It is
therefore quite justified to introduce respective amendments to Article 3 of the Law of Ukraine of
17.11.2011 "On State Service" on fixing the content of the civil service. Thus it is appropriate to be the
proposal of P. Baranchika regarding feasibility of consolidating the law and official definition of
"principles of public service" [20, 98]. It should also determine the location of recording the principle
of "patriotism and service to the Ukrainian people" in the list (including the regulations set forth)
principles of public service. If the Law of Ukraine of 16.12.2003 "On State Service" "serving the
people of Ukraine™ (slightly narrowed model principle that actually determines only one of the
components of the present one) was confirmed as the first" fundamental principle of public service,
"the Law of Ukraine 17.11.2011 "On state Service" "patriotism and service to the Ukrainian people"
fixed in Article 3 of the "Principles of the Civil Service" at number two, following the principle of
"rule of law". This in no way should be considered "impaired" the role and importance of this
principle, it should be noted that the Act of 2003 did not fixed the rule of law, modern state —
Reformation and law-making processes in Ukraine (in some way affected the sphere and civil service
change the law on their priorities, taking into account the principles of the rule of law as "one of the
most important values of modern democracy" [21, 39], "the defining principles of a new doctrine of
administrative law" [21, 155 ] "principles of administrative Law", which has be fastened normative
content and textually reproduced in acts of domestic legislation™ [22, 79-80]. Whereas it is quite
justified to consolidate the principle of "patriotism and service to the Ukrainian people, "as soon as the
rule of law in the list of principles in Article 3 of the Civil Service Act of 2011, which actually
indicates "maximum closeness” of these guidelines, their close relationship their fundamental
importance in relation to the rest of principles (although a priority of the rule of law in their
correlation). With this agree L. Bila-Tiunova, S. Kivalov, noting organizational communication
relevant principles of patriotism and service to the Ukrainian people with Article 8 of the Basic Law,
is arguing that its implementation requires the subordination of the public organization needs
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implementation and protection of human rights, their priority over other values in Ukraine" [24, 49-
50]. They are supported by M. Hermaniuk [17, 103]. In addition, analysis of international legislation
relevant question shows that there is a variety of options to resolve it. For example, in the law of the
Italian Republic from 03.29.1983 "On State Service", this principle is enshrined first among the rest,
the law of the Czech Republic from 26.04.2002 "On civil servants and other employees in
administrative offices and the remuneration of civil servants and other employees of the departments
(service Act)" — after a competitive selection principles in § 61, the Law of the Republic of Belarus of
14.06.2003 "On civil Service in the Republic of Belarus™ — after the supremacy of the Constitution, in
the second number, as in the Law Republic of Kazakhstan dated 23.07.1999 "On state Service" [25]
and so on.

Therefore, it is reasonable to consolidate Ukraine’s legislation (Law of Ukraine of 17.11.2011 "On
State Service") principle of patriotism and service to the Ukrainian people as one of the fundamental
principles of public service principles of the European civil service, using the expanded title, which
conventionally consists of two interrelated components required. In order to eliminate any arbitrary
interpretations of this principle, given its lack of formal definitions needed is seen making appropriate
additions to Article 3 of the Act, which would, among the rest of the formal definition of the principles
of public service, would have strengthened the definition of the principle of patriotism and service to
the Ukrainian people, the thus bringing the national legislation on public service in relevant part to
European counterparts.
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DIRECTIONS OF IMPROVEMENT OF LEGAL REGULATION OF PUBLIC HEARINGS
AS A FORM OF PUBLIC CONTROL, WHICH CARRIED OUT BY PUBLIC ASSOCIATION

Vikhliaiev M.Yu., the doctor of law, associate professor
Zaporizhzhya national university

In the article author determines deficiencies of legal regulation of order of organization of public hearings as
a form public control, which carried out by public associations, and outlines the main directions for their
removal in order to improve the legal framework of Ukraine in the relevant field of public relations. Given
the analysis of the legal regulation of public organizations participating in the preparation and conduct of
public hearings as a form of public control and working scientists who have studied this perspective, one
could argue that the legal framework regulating the conduct of the public hearing shall take place not at the
level of local legal acts as is currently and demonstrates its imperfections but at the level of the new Law of
Ukraine “On public hearings in Ukraine”.
Key words: public associations, public hearings, public control, form, bodies of public administration.

Buxmses M.JIO. HAIIPABJIEHVS COBEPHIEHCTBOBAHWA HOPMATUBHO-ITPABOBOI'O
PEI'YJIMPOBAHUS OBIIECTBEHHBIX CJYIIAHUM KAK @®OPMbBI OBILIECTBEHHOI'O
KOHTPOJISI, KOTOPBIM OCYILECTBJISIETCS OBIIECTBEHHBIMU OBBEAVUHEHUAMU /
3anopoCKuil HATMOHATIBHBIA YHUBEPCHUTET, Y KpanHa
B cratbe aBTOp OmpesnenseT HEAOCTATKH HOPMATHBHO-TIPABOBOTO PETyIHMPOBAHMS MOPAIKA OPTaHU3ALUH U
NIPOBEACHHST OOIIECTBEHHBIX CIYIIAaHWH Kak (OpMBI OOIIECTBEHHOTO KOHTPOJIS, OCYIIECTBIIEMOTO
OOIIECTBEHHBIMH OOBEANHEHHUSMH, W ONpeleIsseT OCHOBHBIC HANPaBICHUS HX YCTPAaHEHHS C IENbIO
COBEpIICHCTBOBAHHMS HOPMAaTHBHO-NIPaBOBOW 0a3bl YKpanHbI B COOTBETCTBYMOIIEH cdepe oOIecTBEHHBIX
oTHomIeHni. Ha OCHOBaHMHM TNPOBENEHHOTO aHajIM3a HOPMATHBHO-TIPABOBOTO PETYIHUPOBAHUS yJacTHs
OOIIECTBCHHBIX OOBEAMHEHHH B TOATOTOBKE M MPOBEICHHM OOIIECTBEHHBIX CIYIIaHHA Kak (OPMBI
OCYIIECTBIEHHSI OOLIECTBEHHOTO KOHTPONS M HApabOOTKM YYEHBIX, KOTOPHIE HCCIEIOBAIN JaHHYIO
mpoOJieMaTuKy, aBTOpP YTBEPXKAAeT, YTO HOPMATHBHO-TIPABOBOE PETYIHPOBAHUE IIOPSAKA MPOBEACHUS
0O0IIECTBEHHBIX CIyIIaHUH JODKHO MPOUCXOANTH HE HA YPOBHE MECTHBIX HOPMAaTHBHO-IIPABOBBIX aKTOB, KaK
3TO CYILECTBYET ceiuac U IEMOHCTPUPYET CBOE HECOBEPIICHCTBO, 3 HA YPOBHE OTAEJIBHOTO HOBOIO 3aKOHA
VYxpanns! «O0 00IIECTBEHHBIX CIYIIAHUAX B YKpaHHE».

Knrouesgvie crosa: obwecmeennvle 06veounenus, obujecmeennble CIyumanus, oouwecmeenHolil KOHmpoib, Gopma,

opeambl NYOIUUHOU AOMUHUCIPAYUU.

Bixnses M.JO. HATIPSIMKU BJIOCKOHAJIEHHSI HOPMATUBHO-IIPABOBOI'O PEI'YJIFOBAHHS
ITPOMAJICBKMX CJIIVYXAHB SIK ®OPMH I'POMAJICHKOI'O KOHTPOJIIO, KW 3IMCHIOEThC
I'POMA/ZICBKUMU OB’€/THAHHSIMMU / 3anopizbkuii HallioHATBHAHN YHIBEPCHUTET, Y KpaiHa

Y crarTi aBTOp BH3HA4Ya€ HENOJIKH HOPMATHBHO-TIPABOBOTO PETYJIIOBAHHS TOPAOKY OpraHizamii Ta
MIPOBE/ICHHS TPOMAJICBKHX CIIyXaHb K (JOPMU TPOMAJICHKOTO KOHTPOIIIO, IO 3AIHCHIOETHCS TPOMAJICHKHMH
00’ €eTHAHHSAMH, Ta OKPECITIOE OCHOBHI HAIIPSIMHM iX YCYHEHHS 3 METOIO BIOCKOHAJIEHHS HOPMaTHBHO-IIPABOBOT
6a3n YkpaiHH y BiNOBIHIN cepi CyCriIbHIX BiTHOCHH.

OJHUM i3 TOJIOBHMX IHCTHTYTiB TPOMAISHCHKOIO CYCIIILCTBA € TPOMAJChKi 00’e€qHaHHS YKpaiHu, 3a
JOTIOMOTOI0  SIKUX TPOMAaJsIHM pEi3yloTh CBO€ KOHCTUTYLilHe mnpaBo Ha 00’eaHaHHs. DizuunHi ocobwy,
JOTydYaloud /IO IiSUTbHOCTI pi3HOMaHITHI TpOMajchki 00’€THAHHS, OTPUMYIOTH peallbHy MOXKIIHMBICTH OinbIx
e(eKTHBHO BIUTMBAaTH Ha (OPMYBAHHS Ta peati3alilo Iep:KaBHOI MOJITUKH, BHPIMICHHS BaKIMBUX MUTaHb
MICIIEBOT'O 3HAUEHHS, 3a0€3euyr0UYH 3aJJ0BOJICHHS CBOIX 3aKOHHHX 1HTEPECIB.

HopmatuBHO-TIpaBOBE peryaroBaHHS MOPSAKY MPOBEAEHHS TPOMAJICHKHX CIIyXaHb ITOBUHHO BifOyBaTHCSA HE Ha
PiBHI MiCLIEBUX HOPMaTHBHO-NIPaBOBUX aKTiB, SIK 1€ iCHye Hapa3i Ta AEMOHCTPYE CBOIO HEIOCKOHAJICTh, a Ha
piBHI okpeMoro HoBoro 3akoHy Ykpaiuum «IIpo rpomanckki ciiyxaHHs B YKpaiHi», y SkoMy 6 00OB’S3KOBO
MIOBUHHI OyTH BH3HAuYeHI MOJIOKEHHS, sIKi O rapaHTyBaJIM MOXJIMBOCTI aKTHUBHOI y4acTi IPOMaJICBKHX 00’ €THaHb
y Tpoleci IATOTOBKM, IIPOBEJCHHS Ta BpaxyBaHHS oOpraHamu myOiyHOI ajMiHicTpamii pe3ysbTaTiB
rPOMAJICEKUX CIlyXaHb TaKOro XapakTepy: 1) HamaHHS TPOMAaJCHKHM OO0 €IHAaHHSM TIIpaBa IHIIIIOBATH
MIPOBEAEHHS TPOMAJICHKHUX CIyXaHb; 2) 3aKpiIUICHHS MOKJIMBOCTEH ydacTi TPOMaaChKUX 00’€IHAHb y Iporeci
MiATOTOBKH IPOMaJICEKUX CITyXaHb, AKi 1HIIIHOBaHI SIK TPOMaJCHKHMHU 00’ €JHAHHAMH, TaK 1 IHIIUMH Cy0’€KTaMH
MIPAaBOBIMHOCHH; 3) 3aKpilUICHHS IIpaBa BEICHHS TPOMAACBKUX CIYXaHb IPEACTaBHHKOM T'POMAaJCHEKOTO
00’eHaHHs B pa3i iHIlIOBaHHS UM 00’€IHAHHIM I'POMAICBKUX CIyXaHb; 4) BH3HAUCHHs YITKHX MEXaHi3MiB,
aki 0 3abe3nmedyBasy He JMIIE DO3MVIS] pE3YJIbTAaTiB TIPOMAJCBKHX CIyXaHb, sKi OyJH TpoMaJCbKUMH
00’€eTHaHHSIAMH, ale i IXHE peaibHe BpaxyBaHHs OpraHaMH IyOJIiuHOI aAMiHiCTpaNii, y TOMY YHCI i FOPHIMIHOT
BI/INOBIIAJIBHOCTI; 5) HagaHHs IPOMAJICEKUM 00’ €HAHHM MpaBa OyTH oQiliiHUM criocTepiradeM 3a CepBepOM,
Ha SKOMY pO3MINIYEThCS KOMisS IH(POPMAIIHHOI CHCTEMH, sSKa BHKOPHCTOBYEThCS 331 3a0e3ledeHHs
MIPOBEICHHS €IeKTPOHHNX TPOMAJICBKUX CIIyXaHb.

B okpeMuHX HOPMOTBOPIIB Ta HAyKOBI[iB MOX¢ BUHUKHYTH TOYKa 30Dy, HOB’S3aHa 3 HETaTUBHOIO OLHKOIO
Ipono3uLii Mmoo 3MiHH PiBHA HOPMAaTHBHO-IIPABOBOTO DPETYIIOBAHHSA IIOPSAKY IPOBEICHHS IPOMaJICHKHX
CIIyXaHb 3 MICLIEBOTO Ha PiBEHb 3aKOHY, Ky BOHH OYyAyTb OOIDYHTOBYBATH THM, 110, Y pa3i NPUHHATTS 3aKOHY
Vxpaiuu «IIpo rpomajceki ciyxaHHs B YKpaiHi», BiH He IMOBHOIO Mipol0 Oy/e Y3ro/pKyBaTHCS 3 MPHPOJIOI0
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MICIIEBOTO CaMOBPSIyBaHH!, SIKE Ma€ 3MiHCHIOBAaTUCS Ha OCHOBI ITO€AHAHHS 30BHIIIHBOTO PETYIIOBAHHS y (OpMi
3aKOHIB Ta CAMOPETYJIIOBAHHS, 31iHCHIOBAHOTO OPraHaMM MiCLIEBOTO CaMOBPSAYBaHHS IIUIIXOM HPUHHATTS HUMH
BIAMOBIAHMX MiICIEBUX HOPMATHBHO-NIPAaBOBHX akTiB. [Ipore moamiOHI TOYKKM 30py CIiJA  BBaXaTu
HEOOIPYHTOBAaHUMH, OCKUIBKH NPUHHATTA 3akoHy Ykpainu «IIpo rpoManceki cimyxaHHs B YKpaiHi» 3a0e3neuuTsb
YTOYHEHHS MPOLENYp MiArOTOBKH Ta IPOBEACHHS T'POMAACHKUX CIyXaHb, IO BHUIVIAJA€ BKpail HEOOXiTHUM,
BPaxXOBYIOUH CyJYacHe HeJOCKOHajJe BPErYJIIOBaHHS IIbOTO ITMTaHHS Ha PiBHI MICIEBMX HOPMAaTHBHO-TIPABOBHX
aKTiB abo B3araji HOTo BIIICYTHICTh B OKPEMHX HAceJIeHHMX ITyHKTax YKpaiHd. BincyTHicTe moamiGHOTO 3aKoHY
CTaBHThH IIiJl CYMHIB y4acTh T'POMAJICHKOCTI, Y TOMY YHCII TPOMAJICHKAX 00’ €IHaHb, Y TPOMAJICHKHAX CIyXaHHSIX
i yMoBy ii 3aTBep UKEHHS OpraHaMy IMyOIigHoi agMiHicTpamnii BiAIOBIAHOTO HACEIEHOTO IIYHKTY, BiJ PillIeHHS
SAKUX 3aICKHTh HPUHAHATTS BIANOBIJHOTO JIOKAJIFHOTO HOPMAaTHBHO-NIPABOBOIO aKTy 3 HHMTAaHb HPOBEICHHS
IPOMaJICHKUX CIIyXaHb, TaK i HOro CKacyBaHHS.

Knrouosi cnosa: epomaocwvki 00 ’€OHAHHA, 2POMAOCHLKI CIYXAHHA, 2POMAOCbKULL KOHMPOIb, (Gopma, opeanu

nyoniuHoi aominicmpayii.

One of the key institutions of civil society associations are public associations of Ukraine, through
which citizens exercise their constitutional right of association. Individuals joining in the activities of
various associations receive a real opportunity to more effectively influence the formation and
implementation of public policies addressing important local issues, ensuring the satisfaction of their
legitimate interests. Over the past five years, the Parliament of Ukraine, President of Ukraine and the
Cabinet of Ministers of Ukraine after nearly two decades of “stagnation” of legislation in the field of
public associations adopted a number of important legal acts are aimed at enhancing the role of public
organizations in public administration by increasing the volume of their rights in this area and how to
influence the activities and decisions of public administration. However, the practice of
implementation mentioned legal acts shows that neither the representatives of the public
administration or members of associations are not adequately aware of the need to accelerate the
process of the formation and maintenance of conscious and proactive associations to further
development of the state and the need for support by public administration of public initiatives to
participate in the state-building process. A similar trend is observed in modern jurisprudence,
particularly in the science of administrative law, because, despite the presence of a new regulatory
framework in the interaction of public organizations with public administration bodies, similar
guestions in modern scientific papers scientists of administrative law not properly investigated, and the
new textbooks on administrative law authors like the late twentieth century, is given only general
questions of administrative and legal impact on the establishment, operation and termination of
associations, but subject to the provisions of the new law of Ukraine “On the Citizen connectivity”,
which came into effect from 01 January 2013. One of fairly efficient mechanisms of influence of
public organizations in the activities of public administration, public hearings are a form of social
control, which is in accordance with the current legislation of Ukraine, they can perform. It is in the
public hearings as a form of social control is a manifestation of the potential of this kind of control,
because by using this form of social control, community groups are able to implement its proactive
administrative personality helping meet the public interest.

The conduct of public hearings in Ukraine legislatively regulated by the Law of Ukraine “On Local
Self-Government in Ukraine” dated 21 May 1997, in accordance with Art. 13 by local community has
the right to hold public hearings — to meet with members of the relevant council and local government
officials, during which members of the territorial community may hear them raise issues and make
proposals on issues of local importance, within the jurisdiction of local governments, proposals, are
made on the results of the public hearing, subject to consideration by local governments [1]. It should
also emphasize that the specified section of the law provides that a detailed legal framework regulating
the conduct of the public hearing takes place at the level of the statute of the local community.

The results of the project “Promotion of the role of public organizations in addressing community
problems of Lviv”, organized by public organizations “Institute of Information Law” and “Portal of
Lviv’s public organizations” in 2009 in the city of Lviv clearly demonstrate the effectiveness of public
hearings as a form of public control public organizations. During the study, “Consideration of local
government city offers presented at public hearings during 2007-2009” was processed and analyzed
115 records of public hearings. Experts estimate that over the period from 2007 to 2009 4454 of
citizens of Lviv participated in hearings, who submitted 995 proposals of which 639 were processed.
In general the executive bodies of the Lviv City Council included 152 offers, an average of 23.8% [2].

R.V. Lysenko on the analysis of the statutes and regulations that define the procedure for calling and
holding public hearings in regional centers of Ukraine shows that most of these documents greatly
complicate the implementation of the right to a public hearing, and justifies the need for the law on
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rights of public organizations to initiate public hearings [3, 318]. V.P. Artemenko, completing a
thorough scientific study of local normative acts, says that these acts to the initiators of public hearings
are the following: 1) the initiative of members of the territorial community; 2) the BSP; 3) non-
governmental organizations; 4) heads of local communities; 5) local councilors [4, 36]. Examples
include rules of the Regulation on the procedure for the preparation and conduct of public hearings in
the city of Kharkiv, approved by 26 Izyumsky session of the City Council of the 5th convocation on
November 27, 2007 Ne 1439, in accordance with Section 2.1 which subjects of initiating public
hearings are public organizations representing the interests of certain groups of the population or the
subjects of legal regulation of local regulatory acts [5]. Given the above assertion researchers who
engaged in the problems of the law on the procedure for calling and holding public hearings, as well as
an example of a local legal regulation of this issue, as evidenced by the inadequacy of the Law of
Ukraine “On Local Self-Government in Ukraine” dated 21 May 1997 and local laws and regulations
as in some localities associations are not entitled to initiating public hearings, while others are only a
few kinds of associations, such vested right is usually only public organizations.

A similar lack of legal regulation of public control public organizations by initiating and conducting
public hearings can also be observed at the level of legal acts of the government. For example, in
paragraph 7 of the Resolution of the Cabinet of Ministers of Ukraine of 25 May 2011 Ne 555 “On
approval of the public hearings on the consideration of public interest in the drafting of urban planning
at the local level” among the entities eligible to submit proposals to project planning documentation
procedures during their review and consideration of public proposals not included any kind of
associations. Under Section 13 of the same resolution of the Conciliation Commission, created in the
case of public offerings, the decision to take account of where the developer and the customer cannot
take yourself or there are disputes amongst all public organizations Ukraine may delegate its
representatives have only professional association, a legal definition which currently do not appear,
and labor unions [6]. The analysis of this rule gives reason to believe on leaving aside associations in
this legal act.

The vast majority of local normative legal acts determines the procedure of public hearings and
preparing public hearings arranged by local councils as to the place and time of the public hearing,
provide facilities and equipment, bring to the attention of people. Domestic researchers of urgent
problems of public control over the activities of local governments have repeatedly criticized this
provision of local normative acts. For example, the V.P. Artemenko said that it is better to prepare and
conduct public hearings to establish a working group of government officials and members of the
initiative group of the public, based on the realities of the public administration at the time of the public
hearing. This is the mechanism it proposes to consolidate the relevant regulations of local normative acts,
since the technology and the organization of public hearings depend on the outcome and success of the
event [4, 36-37]. V.V. Latysheva own reasoning approach on the need to consolidate the regulatory
mechanism for the preparation and conduct of public hearings which would be composed of three stages,
with the first required preparatory phase of the task force citizens to be able to within three days after
applying for conducting a public hearing, view of service delivery, to study public opinion, and the sake
of objectivity it is advisable to include in the target population of one representative from the local
branch of any political parties and public organizations and one representative body which will carry out
the work group [6, 277]. Yu.P. Sagittarius supports specified point of V.V. Latysheva and further
emphasizes the importance of public hearings which were initiated by civil society groups indicating that
the suggestions and recommendations carried out on the initiative of public organizations, political
parties, trade union committees shall be published in the local media and discussed at a meeting of the
Executive committee or sessional meeting of the Board whichever the exclusive competence of the
authority which belongs questions imposed upon hearing [7, 195].

Current local regulations also restrict the rights of public organizations in the immediate public
hearings, as in most cases, to conduct public hearings belongs only to the city, town and village head
or other officials of local governments. It is necessary to support the position of V.P. Artemenko
which indicates that better serve the public hearings in cases where the right to a hearing provided a
neutral person who is independent of the local government and which is able to understand ourselves
and the audience during the difficult dialogue [4, 37]. To solve this problem it is advisable to
consolidate the legislative level, in case of a public hearing of public associations, the right to their
driving belongs to representatives of public associations which initiated the relevant hearings and
commissioned its own. Due to the rapid development of electronic technology worldwide, including in
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Ukraine, the annual increase in the number of citizens of Ukraine who have Internet access, you can
indicate both the reality and necessity of introduction in Ukraine of electronic public hearings, which
should ensure the involvement to public control over public administration a significant number of
citizens that are currently inactive. V.O. Habrinets, S.P. Kandzyuba, O.V. Kravtsov in his scientific
writings justify introducing an information system “Electronic public hearings”, through which the
procedure of public hearings would include: 1) the possibility of territorial community members to get
to a polling station ID and password to access the site, which would have been recorded exclusively
for this citizen; 2) information system “Electronic public hearings” shall consist of two identical
copies, one of which must be located on a server public administration body, the second must be on a
server controlled by independent observers, such as non-governmental organizations or divisions of
political parties; 3) a subject and vote on the forum can officials of the public administration or any
member of the local community which is registered on the forum for help received a login and
password; 4) after a new topic started public hearings and consider an automatic notification of
territorial communities that registered on the forum created a new theme for their e-mail addresses;
5) within the period specified public administration, there is a discussion of the topic of public
hearings and vote on the issue related projects; 6) transmission of election results on two servers at the
same time providing the reliability of the results; 7) public hearing shall be deemed to have occurred
only if the vote on similar subject attended a certain number of territorial community [8, 115]. Clearly
indicated innovative idea deserves attention from both the drafters and scholars, but its implementation
requires further improvement of information system developed to address three main objectives: 1) the
exclusion of any opportunities for abuse by persons with an interest in the outcome of the public
hearings; 2) creating conditions to attract the maximum number of territorial community members to
participate in the public hearing; 3) ensuring the active participation of representatives of the public
administration and information support from their side during the time of public hearings on their
beginning and the end. Thus associations organized as part of the public must play a leading role in
during electronic public hearings, which can be expressed in: 1) the possibility of public organizations
to act as official observers for a copy of information system which is located on a server that must be
controlled by public unions; 2) the possibility of public organizations to register for the forum which
held a public hearing on its own behalf and actively participate in the discussion; 3) the possibility of
associations using modern information technology to attract members of the territorial community to
discuss the topics raised at the public hearing on the Internet.

Given the analysis of the legal regulation of public organizations participating in the preparation and
conduct of public hearings as a form of public control and working scientists who have studied this
perspective, one could argue that the legal framework regulating the conduct of the public hearing
shall take place not at the level of local legal acts as is currently and demonstrates its imperfections but
at the level of the new Law of Ukraine “On public hearings in Ukraine” which would necessarily have
to be defined position to guarantee the possibility of active participation of public organizations in the
preparation, implementation and consideration of public administration results of public hearings as
follows: 1) the provision of public unions the right to initiate public hearings; 2) consolidate the
participation of public organizations in the preparation of public hearings initiated as a Citizen
associations and other business relationships; 3) securing the right conduct public hearings of
representatives of public associations in the case of a union of these public hearings; 4) establish clear
mechanisms to ensure not only review the results of the public hearings that were civil society groups
but their real consideration public administration, including legal liability; 5) providing public unions
the right to be an official observer at the server which contains a copy of the information system that is
used to ensure the realization of electronic public hearings.

In some drafters and scholars may view associated with negative evaluation of proposals for changes
in legal regulations for carrying out public hearings at the local level of the law, they will justify the
fact that in the case of the Law of Ukraine “On Public hearing in Ukraine” he will not fully consistent
with the nature of local governments which should be based on a combination of external regulation in
the form of legislation and self-regulation implemented by local governments through their adoption
of appropriate local normative acts. However, this point of view should be considered unfounded
because the Law of Ukraine “On public hearings in Ukraine” will provide clarification of procedures
for the preparation and conduct of public hearings, which seems essential, given the current imperfect
solution to this issue at the level of local normative acts or even its absence in some areas of Ukraine.
The absence of such law casts doubt on the part of the public, including public organizations, in the
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public hearing on the terms of its approval by the Public Administration of the settlement, which
depends on the decision of the relevant local legal act concerning public hearings and its abolition.
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ITPOI'HO3YBAHHA SAK ®YHKIIA AIMIHICTPATUBHO-IIPABOBOTI'O
PET'YJIIOBAHHSI HAYKH B YKPAIHI

Mocwona3 C.O., 1.10.H., IOLEHT

Yuisepcumem cyuacnux 3nans

CrarTs mpucBsYeHAa BH3HAYCHHIO Ta yIOCKOHAJICHHIO MPOTHO3YBAHHS K (QYHKIII aIMiHICTPaTHBHO -
MIPaBOBOTO PETyJIOBaHHS HAYKH B YKpaiHi Ha Cy4acCHOMY €Tali PO3BUTKY CBITOBOT'O CIiBTOBAapUCTBA.
Kniouosi cnosa: ¢ynkyii, nayka, cpepa, 06’ e€km nisnaunua, cymuicHutl 3mMicm, pezynosants.

Mocéunz C.A. ITPOTHO3MPOBAHUE KAK ®YHKINWA AIMUWHUCTPATUBHO-IIPABOBOI'O
PETVJINPOBAHH S HAYKU B YKPAUHE / YHHBepcUTET COBpEMEHHBIX 3HAHUH, YKpanHa
CraThsl TOCBSIEHA OMNPEAEICHUI0O W YCOBEPIICHCTBOBAHWIO IPOTHO3UPOBAHHMS Kak (QyHKIUH
aIMHHHACTPATUBHO-TIPAaBOBOTO PETYJIHPOBAHUS HAayKH B YKpaWHE HAa COBPEMEHHOM JTalle pPa3BUTHI
MHPOBOTO COOOIIECTBA.

Kniouegvie cnosa: pyukyuu, nayxa, cpepa, obvexm nosnanus, CyyHocmHuoe cooepaicanue, pecyiuposaHue.

Mosondz S.A. PROGNOSTICATION AS FUNCTION OF ADMINISTRATIVNO-PRAVOVOGO
ADJUSTING OF SCIENCE IS IN UKRAINE / University of modern knowledges, Ukraine

The article is devoted determination and improvement of prognostication as to the function of the
administrative law adjusting of science in Ukraine on the modern stage of development of world
concord.

In conditions of globalization scientific activity becomes a defining trend of economic and social
progress. Most countries are in transition from spontaneous development of individual sectors and
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industries to the systematic formulation and implementation of national programs for the scientific
development of industrial and social spheres. This transition poses fundamentally new organizational,
technological, scientific, technical and other problems, the main purpose of which is to create an
economy based on the development of scientific potential and able to guarantee its citizens the
material well-being. A practical need emerges for qualitatively new system of agreed principles,
approaches, methods of identifying opportunities and evaluating prospects and trends of both
civilization and world economy as a whole, and directions and scientific perspectives of a concrete
country in particular.

To solve these problems it is necessary to create and rapidly develop a modern methodological
apparatus of qualitative and quantitative evaluation of processes of different nature that determine the
economic outlook, technological properties and manufacturing capabilities of scientific activity. Such
an apparatus is generally known as forecasting effort in a particular field, including in the field of
science.

The quality of forecasting effort depends on the validity of state regulation , its purposefulness,
realizability, effectiveness. However, even small errors in the course of their implementation may
result in serious problems in dealing with important policy objectives. This pattern is most clearly
traced on the example of state regulation in the field of science in Ukraine. The latter has long been
based on false projections, incorrect calculations, unrealistic plans, disparate and uncoordinated
programs.

With relation to above mentioned it is expedient to take measures to improve forecasting in science at
the present stage of development of Ukrainian society. For example, first it is necessary to consolidate
the framework of institutional forecasting in the Law of Ukraine "On scientific and technical
activities." Secondly, it is necessary to define a typology of predicted acts, their duration, frequency
and mechanisms for monitoring, adjustment , alignment and verification of forecasts of country’s
scientific development.

Key words: functions, science, sphere, object of cognition, essence maintenance, adjusting.

B ymoBax cBiTOBOI I100aii3alii BU3HaYaJIbHOK TCHJICHIIIEI0 €KOHOMIYHOTO Ta COILIAJIbHOTO MPOrpecy
CTa€ HAyKOBa MisUTbHICTh. BUMBIICTH KpaiH CBITY 3MIHCHIOIOTH TEpEXiJ BiJ CHOHTAHHOTO PO3BHUTKY
OKpEeMHX Tairy3eil i BUpOOHHIITB A0 TIaHOMipHOTO ()OpPMYBAaHHS 1 peaizallii HallioHATFHUX Tporpam
HAyYKOBOT'O PO3BUTKY BHPOOHHYOI 1 comianbHOi cdep. Lled mepexia CTaBUTh MPHHIMIIOBO HOBI
oprasi3arliiiHi, TEXHOJOTi4YHi, HAyKOBO-TE€XHIYHI Ta IiHIII 3aBJaHHS, OCHOBHOIO METOI SKHX €
CTBOPEHHS EKOHOMIiKH, IO Oa3yeTbcs Ha PO3BHTKY HAYKOBOTO TOTEHIaly KpaiHM 1 37aTHa
rapaHTyBaTH i rpoMajsiHaM MaTepialbHUi 100poOyT. 3’IBUIIACS MPAKTUYHA OTpeda B SKICHO HOBHUX,
CHUCTEMHO TIOTO/DKEHHX TMPHHIUIAX, MiX0JaX, METOJaX BHUSBICHHS MOXKJIHBOCTEH Ta OIIHIOBAHHS
MIEPCIIEKTHB 1 TEH/ICHIIIH PO3BUTKY 5K IMBIII3aIlii Ta CBITOBOI €KOHOMIKHM 3arajoM, TakK i HaIlpsIMKiB i
MEPCIEKTHB HAYKOBOTO PO3BUTKY KOHKPETHOI KpaiHU 30KpeMa.

Jns BupilleHHS TakUX 3aBllaHb HEOOXIJIHO CTBOPIOBATH Ta IHTEHCUBHO pO3BHBATH Cy4YacHUH
METOJIONIOTIYHAN arapar SKICHOTO Ta KiIBKICHOTO OIHIOBaHHS TIPOIECIB PI3HOI MPHUPOIH, SKi
BU3HAYAIOTh EKOHOMIYHI TEPCIIEKTUBU, TEXHOJIOTIYHI BIACTHBOCTI Ta BHPOOHWYI MOXIIMBOCTI
HAYKOBOI AisbHOCTI. Takuii anmapat NpuiHATO y3arallbHEHO Ha3WBaTH MTPOTHO3YBAHHAM y BU3HAYEHIH
ranysi, B TOMy 4Hcii y cepi HayKu.

Cepen HayKOBO-TEOPETUYHHX PO3POOOK (YHKINH agMiHICTpaTHBHO-TIPABOBOTO PETYIIOBaHHS HAYKH,
B TOMY YHCIi TIPOTHO3YBaHHS, CIIiji BUJIUIMTH Tpalli TaKuX BiJOMHUX HAYKOBIIB, SK: B. ABep’siHOBa,
O. Aupapiiixko, B. Bemsxina, 1. T[omocuiuenka, T. Iypxis, A. I'pagoscbkoro, P. Kamtoxhoro,
C.KiBanoBa, T. Konmomoenp, B. KommakoBa, A. KopeneBa, H. KopkynoBa, A. Kynamkina,
O. Ky3bpmenko, O. Jleiicta, A. Manbko, A. Hozapauoma, JI. Ilerpaxkuupkoro, FO. Tuxomuposa,
A. llleprina, I'. lllepmenesuya, FO. fAxumerns ta iH.

Bin sKocTi TpOrHO3yBaHHS 3ajiekaTb OOIPYHTOBAHICTb JIEPKABHOTO DETYNIOBaHHS, HOro
LiJIeCPsSIMOBaHICTb, peallbHICTb, epeKTUBHICTE. Pa3soM 3 TuM, HaBiTh ApiOHI MOTPIIHOCTI B Tpoweci ix
3JIIHCHEHHS! MOXYTh OOEPHYTHUCS CEpHO3HMMH TpoOieMaMy NPW BUPINICHHI BaKIMBUX TONITHYHUX
3apniaHb. OCOOIMBO YiTKO 1151 3aKOHOMIPHICTD IPOCTEXKYETHCS Ha TIPUKIIAJI IEPKABHOTO PETYITFOBAHHS
y cepi Hayku B Ykpaini. OcTaHHIH BKe TPUBAJIMHA Yac IPYHTY€ETHCS HA XUOHUX MPOrHO3aX, HEBIPHUX
pO3paxyHKax, He3/IiiCHEHHUX TUIaHaxX, PO3PI3HEHUX 1 HEY3TOJKCHUX MPorpaMax.

3MIACHIOIOUM KOHKPETHY Ta JIeTallbHY XapaKTepHCTUKY TIPOTHO3YBaHHS Yy cdepi HayKd CIij
BIZJ3HAUUTH, IO TEPMiH «IIPOTHO3YBAHHS» 1 MOr0 aHIIIIHCHKUMA ekBiBaJieHT forecasting BXKHBalOTHCS
HE TUJIBKH JI0 OHOTO SKOTOCh METOAY JOCIiIKEHb MIEPCIEKTHB HAYKOBOTO PO3BUTKY, @ MPAKTHYHO 10
BCiX crpo0 mependaynTd pO3BUTOK Haykd i TexHonorii. Hanpukman, E. SlH4 roBopuTh Bke MpoO
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npubim3Ho 100 MeToAiB ab0 eTeMEHTIB METO/IIB TAKOTO POy MOCHIKeHb. [Ipy ITboMy BiH BBaXKaB 3a
oTpiOHE HABITH TATH JOCHUTH YiTKi BU3HAYCHHS [IUX Ta CYMIDKHUX TTOHATD:

. MPOTHO3 — WMOBIPHICHE TBEPIKCHHS INPO MaiOyTHE 3 BIAHOCHO BHCOKHM CTYICHEM
JOCTOBIPHOCTI;
. nepeadadyeHHst — anoJuKTHYHE (HEHMOBIpHICHE) TBEPKEHHS PO MaiOyTHE, IO IPYHTYETHCS

Ha a0COMIOTHIH JOCTOBIPHOCTI;

. TEXHOJIOTI9HE IPOTHO3yBaHHS — IMOBIPHICHA OIlIHKA HA BiTHOCHO BUCOKOMY PiBHI BIIEBHEHOCTI
MaiOyTHBOTO TepeMileH st TeXHoorii [1, 19].

Jlo meBHOTO 4Wacy IIi TepMiHM BXXUBAJIHCSA 1 BapilOBaJUCS JOCUTH BUIBHO. A TPOTHO3 HAYKOBO-
TEXHOJIOTIYHOTO PO3BHUTKY Ha ABaiustupiunuid nepion y CPCP maB odiniliny HazBy «KommiuekcHa
MporpaMa HayKOBO-TEXHIYHOTO MPOTPeCy i HOro COmiaTbHO-eKOHOMIYHUX HACIIAKIBY», X04 IIe, M KO
Ka)Xydd, HE 30BCIM BIATOBIJANIO YSBICHHSM IMPO Te, IO Ma€ HAa3WBATHCSA MPOTPAMOI0 3 ITO3HUIN
KJIACHYHOTO MTPOTPaMHO-IILIEOBOTO METOY.

M.3. 3ryposcekuii Ta H.Jl. IlaHkparoBa HamonsrarloThb Ha TOMY, IIO TEPMiH «IIPOTHO3» Mae
3aCTOCOBYBATHCH JIUIIE JI0 PE3yIbTATiB, OTPUMAaHUX Ha OCHOBI €KCTPAIOIIALIi Y MalOyTHE TeHIEHITii
3MiHU KiJIbKICHHX TIapamMeTpiB MUHYJIHMX POKIB i3 3aCTOCYBaHHSM METOJIB MAaTEMaTUYHOI CTATUCTHKH,
TOAI SIK TEPMIH «mepeadadeHHs» — J0 OLIHKH SKICHUX 3MiH, KOTpl 3IeOUIBIIOr0 HE MOXKHA
BiTOOpa3uTH KiTBKICHUMH XapakTepucTukamu [2, 4]. He BapTo 3amepedyBaTu HpOTH TOTO, IO,
Ma0yTh, Oynmo O 3pyd4Hille AOCATTH TIEBHOTO PO3MEXKYBaHHS, TEPMIHOJOTIYHOTO BiIOKpEeMIICHHS
KUTBKICHHX €KCTPAroJIAiil y MaliOyTHE JTiHIHHUX Ta KBa3UTiHIHHUX 3MiH XapaKTEepUCTHK MPOILECIB Bif
SIKICHUX OI[IHOK MalOyTHBOTO, B SIKHX POOIATHCS CIPOOM TependadnTd i HEMOHOTOHHI, 3aBilOMO
HeNiHiiHI 9i HaBiTh BHOyXxomoxiOHi 3MmiHu. [Ipore mu miarpumyemo mymky O.C. IlomoBwua, sKwuii
BBa)kae, 110 BU3HATH MPOIIOHOBAHY TEPMiHOJIOTII0 ONTUMAIBHOIO BCE K He MoxkHa [3, 131].

[lo-nepmie, BOHAa HEAOCTaTHHO Y3TO/PKYETHCS 13 3arajibHONMPHHHATHM 3HAUYCHHAM IMX CIiB B
YKpalHChKili MOBi, SK y MOOYTOBIil, Tak i B HayKoBiil. 30kpema, DinmocohChkuil SHIUKIONETUIHAN
CIIOBHHK, migrotroBineHuii [HctutytoM ¢inocodii im. I.C. CkoBopomu HAH VYkpainu, Bu3Hauae
MPOTHO3YBaHHA SIK aHalli3 Ta HayKoBe IepeadadyeHHs MailOyTHIX CTaHiB 1 TEHAEHIH PO3BUTKY
COLIaJTbHUX YH MPHUPOTHUX SBHII; OOIPYHTOBaHY iH(pOPMAIIiFO PO AKICHI 1 KUTBKICHI XapaKTePUCTHKH
MpoIIeCiB, 1o nependadatoThes [4, 524]. [lependadeHHs K TPaKTYEThCS K MPUITYIIEHHS TTPO HATIPSIM
PO3BUTKY (SBUIII, BITHOCHH TOIIO), PO MOXKJIMBICTh MEBHUX IMOJIIH, COIlIABHUX, TEXHIYHUX PillIeHb Ta
iH. [4, 475]. OTxe, NPOrHO3yBaHHs MO CYTi BiAPI3HAETHCS BiJ nepeadauyeHHs JMIIE THM, 110 BOHO
HayKoBe. SIKkoch HE XOTiNOCh OM IMOTOKYBATUCH 3 TUM, IO AOCHIKEHHA (opcaiiTHOro tumy i3
3aJy4eHHSIM THUCSY BUCOKOKBaNi(DiIKOBAaHMX BYEHUX 1 CMELIATICTIB MPOMHUCIOBOCTI JIAIOTh HAM JIUIIIE
MIEBHI MIPHITYIICHHS 1 30BCIM HE MarOTh HIYOTO CIUTFHOTO 3 HAYKOIO.

TpakTyBaHHS TepMiHIB IPOTHO3YBaHHS i epeA0adeHHs B aHAIIOTIYHOMY KITFOUi BiJITIOBIJIA€ 1 TpaIuIlii,
10 BCTAHOBMJIACH B 3aKOHOAABCTBI Hamoi aepxkasu. Hampuknaa, cratrs 1 3akony Ykpainu «lIpo
JICp)KaBHE TMPOrHO3YBaHHS Ta PO3POOJICHHS MPOrpaM EKOHOMIYHOTO 1 COIIaJbHOIO PO3BUTKY
VYkpainu» Ja€ Take BU3HAYECHHS: Jep)KaBHE MPOTHO3YBaHHS €KOHOMIYHOTO 1 COLIabHOIO PO3BUTKY —
HAyKOBO OOTPYHTOBaHE IepeadadeHHs HarpsMiB PO3BUTKY KpaiHH, OKPEMHUX raiy3eil eKOHOMIKH abo
OKPEeMHUX aIMIHICTPATUBHO-TCPUTOPIAIbHUX OJUHHUIb, MOKJIMBOTO CTaHY S€KOHOMIKHM Ta COI[laJIbHOT
chepu B MaiiOyTHHOMY, a TaKOX albTEPHATUBHHUX IUIAXIB 1 CTPOKIB JOCSTHEHHS TapameTpiB
€KOHOMIYHOT'O 1 COLIIaNbHOI0 PO3BUTKY [5].

[o-npyre, NPUAHATHI y HAILIOMY 3aKOHOZABCTBI TEPMIH «IIPOrHO3HO-aHAIITHYHI JOCIIPKSHHS 30BCIM
He Tiepea0avyae 3aCTOCYBAHHSI OJIHUX JIMIIIE METOJIB JIHIHHOI eKCTPANoIIsIii 1 OTpUMaHHS pe3yJbTaTiB y
BHIVISI €IMHO MOMKIIMBOTO BapiaHTy MPOrHO3y. IOro oCHOBHHIL CEHC i mosrae B ToMy, 1100 JepiKaBHA
noniTrka y cepi Hayku (opMyBajiacsi Ha OCHOBI CBiJOMOro BUOOPY HOJIITUYHUM KEPiBHULTBOM OJHOTO
13 KUTbKOX MOXITBUX BapiaHTiB PO3BUTKY. [Ipy IbOMY OCHOBHUM KPHUTEPIEM NPH TaKOMY BHOOpI MarOTh
Oyt po3pobiieHi (haxiBIIMK IPOTHO3U HACII/IKIB KOXKHOTO 3 TAKUX BapiaHTiB [3, 132].

Taxi MipKyBaHHSI CTBOPIOIOTH MiACTaBH IS 3MEHIIEHHS OCHOBHOI'O TEOPETHYHOI'O HANpPYKEHHS B
HAYKOBO-TIOJITHYHOMY BH3HAYEHHI «IIPOTHO3YBaHHS y cepi HayKu», sKe MOJSITae y TOMY, IO IS
KaTeropiss 3 HEMUHYYICTIO BIJICHJIA€ JIO TMPOTHCTABICHHS COI[IAIbHOTO W MOJITHYHOTO AaCIEKTiB.
EdexTuBHICTS aAMIHICTPATHBHO-IIPABOBOTO PETYJIIOBAHHS HAYKOBOT'O 3HAHHS 3aJIe)KUTh BiJ TOTO, €
Hayka B JlaHili mpoOieMHiil cdepi comianbHUM abo K MOJNITHYHUM THCTUTYTOM. 3JIHCHUBIIN aHATI3
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CYTHICHOTO HAaNOBHEHHS HAyKH, MPUXOAWNMO 10 AYMKH, IO BOHA € OUIbIIe COIiadbHUM, HIX
MOJITHYHUAM 1HCTUTYTOM.

Came Ha 1bOMY piBHI 1 BiZOyBaeThCsl 3apo/UKEHHS mpoOieM mporHo3yBaHHsa. CouianbHe
aJIMiHICTPAaTHBHO-TIPABOBE PETYJIIOBAHHS HAayKH Ma€ BEJIMKHH TpOCTip Ans mporHody. llomitnune
aZMiHICTpaTHBHO-TIPABOBE PETYIIOBAHHS, SK MPABUIIO, MA€ TBEPAl YaCOBO-TIPOCTOPOBI OOMEXKEHHS. Y
[IOMY CEHCI, MOITUYHE aMIiHICTPAaTHBHO-TIPABOBE PETYIIOBAHHS 3aBXKIH HOCUTH €KCTEPHATICTCHKUI
XapakTep, a coliaJbHe aAMiHICTPAaTUBHO-TIPABOBE PETYIIOBAHHS — IHTEPHATICTCHKHA.

Le#t momin mo3Boisie Kpalie pPO3MEXYBATH 1 MPHUBATHY MPOOIEMY MOPATbHOTO BHOOPY BYEHOTO.
Yyenwnii, mo cyti, abo mpuiiMae CTOPOHY HAyYKOBOTO CITIBTOBAPHCTBA B JaHii MOJITHYHINA CHTYyaIlii,
a0o Hi: y IbOMY CEHCI MOJITUYHE, 30BHILIHE aIMiHICTPaTHBHO-TIPABOBE PETYIIIOBAHHS € 3a IePeBaroko
penpecuBHUM, a colliajbHe, BHYTPIIIHE aAMiHICTPAaTHBHO-TIPABOBE PETYINIOBAHHS — IHTEIPYIOUYHM .

Buxonsum 3 1p0r0 3HAYHHWM IHTEpPEC i3 IO3WINM HAIIOTO IOCHIHKCHHS CTAHOBJIATH TEOPETHUHI
HanpalroBaHHs HiMelbKUX yueHux Ban nen [ene ta Baitnrapra npo omip i CIpUAHATIUBICTD HAYKH
JO0 30BHIIIHBOTO ympaBmiHHA [6, 164]. Hampuknan, Taki KoHKpeTHi cdepu, sK OioiHXKEHEpid,
iHpopMaThKa, MOCTI[UKEHHS HABKOJHMIIHEOTO CEPENOBHINA, TEPMOSICPHOTO CHHTE3Y, DPaKOBHX
3aXBOPIOBaHb Oy 00’€KTOM HANpy>KEHUX HAYKOBUX IOCTI/DKEHb Y KOHTEKCTI HAYKOBOI MOJITHKH
TOMY, HIO Y BCIX IHUX Taly3sX iCHYBalIM CHelianbHO c(OpPMOBaHI HayKOBO-TIOJITHYHI MPOrpamu
¢denepanbHOTO Ypaxy HiMeuannm.

Takuit BimOip HEOOXITHWIA, SIKIIO MM XOYEMO MPOBECTH Mapaielb MK 3araJbHUM IO THIHHM
BIUIMBOM Ha HayKy Ta ii MOTOYHWUM aJAMIHICTPAaTHBHO-TIPABOBUM pETYJIIOBaHHSM, X THM CaMUM
CTBOPHTH TIEpEelyMOBH ISl BUSBIICHHS 3MICTY MOJIOHOTO aaMiHiCTPaTHBHO-IIPABOBOTO PETYIIOBAHHS.
Y 1poMy BHIMAAKY AOCTIIKEHHS OyJe po3ropTaTHcS SK aHall3 MEXaHi3MiB, M0 3a0e3MedyroTh
MIEPETBOPEHHS 30BHIMIHIX [IEH y peryasTopH IOCHiITHHIBKOTO TpoLecy, i, BIAMOBIAHO, SK
CIIOCTEPEKEHHS CUMIITOMIB OMOPY HAYKH 30BHIIIHIM PEryJsaTOpam, sSKIIO TaKi CUMIITOMU HACHpPaBIi
€. JlerampHe BHBUEHHS IIOBMHHO TIOKa3aTH, YA € Il OMip IHCTHUTYIIOHANBHUM (TPaauIlis,
oprasizariiiHa iHepiris) a00 KOTHITHBHHM (nediluT 3HAHHS, KOHQIIKT i3 BHYTPIIIHIM PO3BHUTKOM
BiINoBimHUX cdep). YcmilHe NOMITHYHE aJMIHICTPATUBHO-TIPABOBE PETYJIOBAHHS MPUITYCKAE
3a0e3MeYeHHs TIO3UTHBHUX 3MiH Y CIIPSIMOBAHOCTI HAYKOBOT'O TIPOLIECY.

OpnHak, HayKOBO-TIONITHYHI MPOrpaMy W KOTHITUBHUI CTaH HayK, Ha sIKi Li IPOrpaMH CHPSIMOBAaHi, HE €
HE3aJIOKHUMH OJIUH Bijl OJIHOTO. YUeHi OepyTh ydyacTh y Tpolecax TpanchopMarllii, siKi BeIyTh BiJ
30BHIMIHIX MOJMITUYHUX IUIEH 0 HAayKOBO-TIONITHYHUX TMPOTpaM Ta IXHBOTO 3/iHCHEHHS B TIPOIECi
JOCTI/DKeHB, 1 MM CaMUM JI0 TIEPEOCMUCIICHHS MOJITUYHUX BUMOT SIK MOMKJIMBOCTeH Hayku. [leBHY
POJIb BiAIrparOTh 1 iHIN MPOIECH aJamnTallii ycepearHi MOMITHYHOI i HAYKOBOi cHCTeM. Y XOfi Takoi
B3a€MHOI ajanTailii KOH(QIIKTHUN TOTCHIIAN 3HIKYEThCS, 110 POOWTH 3aBlaHHS AaHATITHKA, SKUAN
BUBYA€E TOJIITHYHE aJMiHICTPAaTUBHO-TIPABOBE PETYJIIOBAaHHS HAyKH, IIe OLTbII CKJIAAHUM. Y Tporeci
TIEPETBOPEHHS 30BHINIHIX IUIEH Y TOCII THUIBKI PETYJISITOPY MOYKHA BHIUIATH TIEBHI (piKCOBaHI KPOKH.

Tak, HampuKiaj, coliaibHa MpodiiemMa JIKyBaHHS PaKy BUSBISIETBCS PE3yNbTATOM TpaHcdopmarii
OUiKyBaHb MIOJIO JIIKYBaHHS, IO I'PYHTYIOTBCS Ha JIOCBiJII yCHiIIHOi Teparii iHIINX 3aXBOPIOBAHb.
[llo6 TtpaHcopMmyBaTHCS B TMOJITUYHY NpOTrpaMmy, coliajdbHa mpobiemMa MOBHHHA BUTPUMATH
00pOTHOY 3a IPIOPUTET, Y LIbOMY BHIIAJKY 3 IHITUMH COLIAIbBHUMHU MPOOJIEMaMH B MOJIITUII OXOPOHH
3JI0pOB’ 1.

[opsix i3 cepiio3HicTIO camMoi MpoOIeMH i MOMITHYHOIO Baroro ii NPUXWIBHUKIB BaXKJIMBY POJIb IPU
BOMY BiZirpae i O4iKyBaHMH HayKOBMII BHECOK: HayKa MOBHHHA IepeadadaTH xo4ya O 4acTKOBE
BUpilIeHHs1 pobaeMu. [Ipu po3poOili MOTITHYHOT MPOrpaMu KOHCYJIBTAIllT BYUCHUX 3HAYHOIO MipOIO
BIUIMBAIOTH Ha Te, AKMM caMme€ CTOpOHaM Ipobiemu Oyjae NpuAaiieHa 3HauHa yBara. Haykosa
KOHCYJIbTAllid Ay)K€ BaKIMBA HA I[bOMY €Talli, OCKUIbKM IUCIMIUTIHAPHI M 1HCTUTYLIOHANbHI MeXi
MOXXYTh 3HAYHOKO MIpOI0 MepeA0aYnTH BUPIIICHHS MPOOJEMH 3a MPOrpaMor0. 3po3yMilo, HE Cij
HEOOIIHIOBATH W BIUIMB aJMIHICTPATUBHHUX IMAPO3IiIiB a00 OKpeMHUX MOCaJ0BHUX OCIO, IO 4acTo
BiZIOyBa€THCSI MPU JAOCIIIKEHHAX HAaBKOJIHUILHHOTO CEPEIOBUIIIA.

Y mnpormeci 37iiCHEHHS HAyKOBO-TIOJITUYHOI MPOTrpaMy BiJIOYyBAaIOTHCS CYTTEBI 3MIHU [ JI€I0
IHCTUTYI[IOHAJILHOT'O OTOPY, JAUCHUIUTIHAPHUX TPAIUIIA TOIIO, TaK CaMo, K 1 MiJ BIUIMBOM YCIIIXiB
a00 HeB/Iay JIOCIiPKEHb, 10 BEyThCS.
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Ban nen [lene ta BaiiHTapT migKpecHiOOTh BaXKIWBICTh TaK 3BAHHMX TIOPHUIHUX CITIBTOBAPUCTB SIK
TIPOBIAHMKA TIPOIIECIB B3a€EMHOI amanTaiii HayKd ¥ TMOJITHKA. BOHM BBa)KarOTh, MO B OLIBIIOCTI
BUNAJKIB Ui €(peKTUBHOI TpaHCPOpMalil MOJITHUYHUX MLiJied y HayKOBO-TIONITUYHY MPOrpamy
(OpMYIOThCSI 3MillIaHi KOJIEKTUBH 13 YYEHHUX, aIMIHICTPATOPiB 1 peACTaBHUKIB 3aliKaBICHUX TPyM. Y
Pl BUMAIKIB 111 %K OCOOM MTOTIM BXOIATH JI0 CKJIaTy KOHCYJIHTATUBHUX KOMITETIB 1 HAYKOBHX Pa.

V BHUHSTKOBHX BHIAIKaX (IOCIIHKEHHs TEPMOSICPHOTO CHHTE3Y, OJHA i3 IMporpam 3 iHpOPMATHKH)
JUI y4acTi B TakUX Tpynax BigOupaimcs BYEHi, II0 MalOTh CXWIBHICTB J0 y4acTi y QopMyBaHHi
pimmenb. [lomiOHI TiOpwAHI CHIBTOBApHCTBA, YCEpeOHWHI SKUX OQIMIHO KOHCTHUTYHOBaHI TPYIH
CTaHOBJIATh HEBENUKY, ajie e(QEeKTUBHY YaCTHHY, BIAIrPalOTb TOJOBHY pOJIb TNPH TEePEeTBOPEHHI
30BHIILIHIX [UIEH Y JOCTIAHUIBK] PEryasTOpH; BOHU MOXYTh TAKOXK HE JaBaTh JOCIiIKEHHIO 30UTHCS
3 TICBHOTO HAYKOBOT'O KypCy, TOOTO BHCTYNAIOTh Yy Till ke (yHKUIi, 0 ¥ TpaguLiiiHi JUCIUILTIHAPHI
ciiBroBapucTBa. Lle BinOyBaeThCs, OMHAK, TUTHKH B TOMY BHITQJKy, KOJIU BIAETHCS CTBOPUTH CUCTEMY
320X0UYECHHS U MpoQeciiiHOro MpOCyBaHHs, 10 OJEPKy€E BU3HAHHS 3 OOKY YYaCHUKIB AOCIiIKEHHS.

VY mincymky Ban nen [ene Ta BaliHrapT BHOKpEMIIOIOTH J1Ba BaXKJIMBHX MOMeHTH. l[lo-mepiie,
BHHHUKHEHHS TiOpHUIHUX CIIBTOBAPUCTB € TIOKAa3HWKOM CIPOO TOJITHYHOIO aAMiHICTPaTHBHO-
MPaBOBOTO PETYIMIOBaHHS HAYKW, i YCHIX iXHBOI MiSTIBHOCTI 3aJIeKUTh BiJ IHCTHTYIIOHANI3aIlii
30BHINIHIX PETYJIATOPIB JJIs TOTO, 1100 BOHU CTalM CyMICHMMH i3 BHYTpIIIHIMH peryistopamu. [1o-
JpyTe, KOTHITHBHUN CTaH HAYKH W XapakTep ii BHYTPIIIHIX PEryIsATOpPiB € He3aJIeKHUMH YHHHUKAMH,
SIKi BU3HAYAIOTH TMO3UII] BUSHUX MO0 30BHIMIHHOTO aIMiHICTPaTUBHO-TIPABOBOTO peryiroBaHHs. Lle
O3HaYae, 10 JUCIYT YYCHUX JNAIEKO HE 3aBXKIU MOXKe OyTH YCYHYTHI 3a JJOTIOMOTOI0 OpraHi3alliiHuX
3aXOiB, SIKi 3IIMCHIOIOTBCS anMiHicTpaliero (TOOTO 3a JOMOMOIOK 3a0X0UYeHb ab0 MOXKIMBOCTEH
HayKOBOTO POCTY), 1 o ToJdiTHKa y chepl HayKu MOBHHHA OpaTH 0 yBard KOTHITHBHY IWHAMIKY
cBoro o0’ekra [6, 198].

AJIMiHICTpaTHBHO-TIPAaBOBE PETYJIOBAHHS HAayKH IPHUITyCKae€ HEOOXiHICTh TependavaTd MpakTUYHI
pe3ynbTaTH ¥ JOJATKH TEXHOJOTiH Ha meBHY mepcnekTuBy. [lodatox XXI cTONITTS CTHMYNIOBaB
TSUTBHICTB Yy i cdepi, B pe3ynbTaTi sIK0i 3’ IBIITHCS YMCIICHHI TIPOTHO3M Ha Tiepiox ax 1o 2020 poky.

Bepyun no yBarm TexHOJOTIi, sIKi yce CTpIMKillleé BXOJAATH y HAIle KUTTS, i YBaKHO aHATI3yIOuu
JOCSITHEHHsT (yHIaMEHTaJIbHOI HAyKH, MOXXHA JIOCUTh TOYHO IepeAdavyaTd He IyXKe BiJjajeHe
MaiOyTHe. Sk BBaXKarOTh CIIBPOOITHUKH aMepUKaHCHKOI (ipmu «Coates Jarrat inc.», mo 3aiiMaeTbes
aHaJi30M TEHJICHIIH PO3BUTKY W TPOTHO3YBAaHHS AOCSATHEHb CYyYaCHHX TEXHOJIOTiH, HEoOXiJIHO
BPaxoBYBaTH MPHHANMHI MIiCTh (QAKTOPiB, HE MPSMO CITIBBITHOCHHX 3 HAYKOI Ta il TEXHOJOTisMH,
aJie 3JaTHUX 3HaYHO BIUIMHYTH Ha ixHil po3BuTok. [lo-miepie, 3aBxau iCHye pU3MK HE 3pO3YyMITH, HE
OXOITUTH TIOBHICTIO TIOTEHIIHI MOMJIMBOCTI, SIKi BiIKPUBAIOTh HOBI TEXHOJOTIl IJIS TTOMNIMIIEHHS
XKHUTTS B pi3HUX Kpainax. [lo-apyre, € pu3umk mepe- abo HEAOPETYNIOBaHHS BUKOPHCTAHHS HOBHX
3HaHb, a TAaKOX IX mepe- abo Hemokamitamizamii. | Te ¥ iHIIE MOXKE IEPENIKOJUTH OICPKAHHIO
MO3UTHBHUX PE3YJLTATIB 1 B TOH ke yac He 3armolirtu HebaxxanuM Hacimiakam. [lo-Tpere, moMuiku B
MPOTHO3YBaHHI YaCTO BUHUKAIOTH Yepe3 Te, [0 €HTY31aCTH HOBOTO TEXHIYHOTO JIOCSTHEHHS HEe OepyTh
JI0 yBaru oOMEKEHHs, 1110 HAKJIaAarThCs COLIAIbHUMK, EKOHOMIYHUMHM U TIOJITHYHUMH (pakTOpamu, a
TOMY IPOPOKYIOThH BIIPOB/IKEHHS HOBHX 3HAaHb HAa0arato pailie, HiX e pealbHO MOXe BigOyTHuCs.
[To-4eTBepTe, TIMBKHU IO BiJI3HAYCHA MOMMWJIKA 3BHYANHO CIIONYYAETHCS 3 HEJOOLIHKOK BTOPUHHHUX
edeKTiB HOBOi TeXHOJOTi, a iHo/i 1 edekTn B3araii irHOpyroThcs. Hanpukiaa, Koy BUHAWIUN
BIIPOBAIMJIM TEKCTOBUH MPOLECOP, HOT0 PO3IJISAaIM TIJIBKU SIK 3aci0 MiABUIIEHHS MPOXYyKTHBHOCTI
CeKpeTapchKoi mmpaui. Mano mroneidl 3agyMaiucs Mpo COLiabHI HACHiAKM LbOTO HOBOBBEAEHHS,
pe3ybTaTOM SIKOTO MOXKE CTAaTH 3HAYHE CKOPOUCHHS ITATy CEKPETapiB i, IK BHACHIJIOK, ITi[BUIICHHS
MPOAYKTUBHOCTI IXHBOT Ipalli, Tak 1 BHACIIAOK TOTO, 0 MEHEDKEPH caMi CTalll KOPHCTYBAaTHCS LM
HOBHMM 1HCTPYMEHTOM, HE NOTpeOyroum Oinbiie cekperapcbkux mnocuyr. [lo-m’sre, HOBI 3HaHHS
CTBOPIOIOTH CHTYAIliIO, 32 SIKOI y CIIOYKUBAaYa BUHUKHE 3aHAJITO IIUPOKUI BUOIp, HATIPUKIIA, Bl HOBOT
MOJIeJi TTIOPTATUBHOTO KACETHOTO TUICEpPA JIO allbTEPHATUBHOTO JKepena eHeprii. [Ipu mpomMy Bakko
YHUKHYTH HEONTHMAJIBHOTO DPHU3MKY, IO BIANOBIJAa€ JIMIIE MICIEBUM 1 MIOXBWJIMHHHM HOTpedam
BHOOpY, 10 HE BpPaxOBYE NEpCIEeKTUBU. HapemTi, mo-mocre, CBIT 3aHAATO CKIQJHWH, MO0 Horo
MOJKHA OYJIO pO3TIISIJIATH SIK €JHHE MOHOJIITHE IIiJIe.

Tox KOHCTaTyeMO, L0 MPOTHO3YBAaHHS B JEpKaBHIM MOJITHLI 3arajioM Ta y cdepi HAyKd Mae CBOIO
cneundiky. I, sk ciaymHo 3ayBaxye BueHuH-anminicTpatuBict T.O. ['ypxiil, mporHo3yBaHHS B
JICprKaBHIN MOMITHII — 1€ HE JOBLIbHI NPUITYIIEHHS 4d po0OoUi T1IOTe3H, a CKiIaHa 0araroacreKkTHa
JISUTGHICTD, CIIPSMOBAHA Ha BHSBIICHHS MEPCIEKTUBHUX CYCHUIbHO-3HAYYIMX MPOOJIEM Ta NIISAXIB IX
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BUpIIIEHHS B IHTEpecax ONTHUMI3allii YIpaBIiHHSA IEP)KaBHO-MONITUYHOKO cdeporo [7, 69]. Hum
BHIIIUM € PiBEHb HAYKOBOCTI IPOTHO31B, TUM BOHHM SIKICHIIII, a ep>KaBHE TJIaHYBAHHS Ta YIPABIIHHSI
3arajJloM — pe3yibTaTuBHIlIi. Jlume Ha OCHOBI JOCTOBIpHHX, HAYKOBO OOIPYHTOBaHMX IPOTHO3IB
pe3yibTaTH JEepKaBHOI TMOJITHKM MaKCUMaJbHO 30iraTUMyThCsl 3 11 TeHepaJbHHM 3aZyMOM i
CTpaTEeTIYHUMH ITUTSIMHE.

HeoOximHicTs mporHozyBaHHs y cepi Haykn 3adikcoBaHA 3arajioM y TPhOX 3aKkoHax Ykpainu: «lIpo
HAayKOBY 1 HayKOBO-TexHiuHY AistibHiCTE» 01 rpymns 1998 poky [8], «IIpo mpiopureTHi HampsiMu
po3BuTKY Hayku 1 TexHikm» Bim 09 Bepecus 2010 poxy [9], «IIpo mpioputeTHi HaNpsMKA IHHOBAITIMHOI
nmisuteHOCTI B YKpaiHi» Bim 08 BepecHs 2011 poky [10]. Kpim toro, 3akoH Ykpainu «lIpo mepxasHe
MPOTHO3YBaHHS Ta PO3POOJICHHS MpPOrpaM EKOHOMIYHOTO 1 COINadbHOTO PO3BUTKY YKpaiHW» Bif
23 6epe3nst 2000 poxy BuMarae, mio0 MpH MPOrHO3YBAaHHI BUTPHMYBABCS NPHHIMIT HAYKOBOCTI, SIKHI
3a0e3redyeThesi PO3pOOIEHHSAM TMPOTHO3HUX 1 MPOTPAMHUX JOKYMEHTIB €KOHOMIYHOTO 1 COIabHOTO
PO3BHUTKY Ha HAyKOBi OCHOBI, IIOCTIHHMM YJOCKOHAJICHHSM METOJOJOTII Ta BUKOPUCTAHHSIM CBITOBOIO
JIOCBITy B rajTy3i MPOTHO3YBaHHSI Ta PO3POOJICHHS ITPOrpaM €KOHOMIYHOTO 1 COIIalIbHOrO PO3BUTKY [11].

[lonoxeHHs YKpaiHCBKOTO 3aKOHOJABCTBA OJHO3HAYHO KOHCTaTYIOTh HEOOXIAHICTh IOAAJIBLIOrO
YTOYHEHHS 1 BJOCKOHAJCHHS MPIOPHUTETIB aIMiHICTPATHBHO-TIPABOBOTO PETYIIOBAHHSI HAayKd B
VYkpaiHi came 3 BpaxyBaHHSIM IPOTHO31B HAYKOBOTO PO3BHTKY KpaiHH.

Jana xoHcrarariss Moria 0 OyTH BWIIpaBAAaHOIO, SKOM OUTBIIICTH MPOTHO3IB, 3aKIAICHUX y 3MICT
KOHLENTYaJIbHUX, MPOTPaMHUX Ta IHIIMX HOPMAaTHBHO-NPABOBHUX IOKYMEHTIB 3 HMHUTaHb PO3BUTKY
HayKH, He HOCHJIH 6e3aJIbTEPHATUBHOTO XapaKTepy. IX po3pOOHUKH 0OMEXKYIOThCS €MHUM BEKTOPOM
CTpaTerii, 3acCHOBaHMM Ha MaKCHUMalbHO CIHpPHUATIUBOMY TepeOiroBi monid (CTOBiACOTKOBE
(iHaHCYBaHHS, BIJNCYTHICTh OpTaHi3allifHUX MPOPAaxXyHKiB, MO3WUTHBHA JWHAMIKa COI[lAIbHO-
E€KOHOMIYHOTO pO3BUTKY Tomlo). OCKIIbKM 3a HHUHILNIHIX YMOB IMOBIPHICTH TaKOTO CIEHapito
MIiKpPOCKOIIIYHA, BiNOBIHI MPOTHO3U Maii)Ke HIKOJIM HE CIPaBIKYIOThCS, a po3po0IieHi Ha IX OCHOBI
TUTaHU, TIPOTPAMH, CTPATETii — HE OCATal0Th CBOET METH.

3 ypaxyBaHHAM BHKJIAQJCHOTO, JOLUIGHO BXXHTH 3aXOiB, HAIpaBICHUX Ha YIOCKOHAJCHHST
MPOTHO3YBaHHA y cdepi HAyKH Ha Cy4acHOMY eTari PO3BUTKY YKpaiHCBKOTO CyCHUIbCTBa. Tak, Mo-
nepire, MOTPIOHO 3aKpINUTU 3acald 1HCTUTYLIOHAJILHOTO MPOTrHO3YBaHHS B 3akoHi Ykpainu «[Ipo
HAyKOBY 1 HayKOBO-TEXHIUHY MisUTBHICTEY». [lo-mpyre, HEOOXiqHO BU3HAYUTH THIIONOTIFO MPOTHO3HHUX
aKTiB, TepMiH iX /i, MepioAWYHICT, UPUHHSITTS Ta MeEXaHI3MH MOHITOPHHTY, KOpPHUTYBaHHS,
Y3TO/KEHHS Ta BepuQikallii MporHo3iB HAyKOBOTO PO3BUTKY KpaiHH.
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OPTAHI3AIITHO-TIPABOBI 3ACAIH IPO®ECIAHOI AT OTOBKH
B OPTAHAX BHYTPIIIHIX CIIPAB YKPAIHU

ITokaituyk B.41., K.10.H., JOLEHT

JlHinponemposchKuil OepoicasHull yHigepcumem HympIiuHix cnpas

CraTTa TpHUCBSYCHA BUCBITICHHIO MPOOJEMHUX MUTAaHb OpraHizamii mpodeciiiHoi MiArOTOBKH B OpraHax
BHYTPILIHIX crIpaB YKpaiHu, SK 3al0pyKH 3a0e3MeueHHsT 0COOUCTOT Oe3MeKH MpaliBHUKA il Yac BUKOHAHHS
OIIEPaTUBHO-CITY’)KOOBHUX Ta CIIyKOOBO-00HOBHX 3aBIaHb.
Knrouosi cnoea: opeanu @HympiwHix cnpas, npogeciiina nio2omoexa, onepamuHo-ciyxcboea OisibHicmb,
cnyorc6060-601106a OisLIbHICMb, CYAHCO08A NIO20MOBKA, NPUHYUNU EOUHOI Ni020MOSKU, ocobucma bGesnexka
NPayieHUKi6 OpeaHie GHYMPIWHIX CHpae, NO3UYis, WO HAOAE nepeeazy, CHPUUHAMMS/OYIHKA 3a2po3u,
peazysanns, oyiHka pe3yibmamie, maKkmuxa.

Moxkaituyk B.51. OPT'AHU3ALIMOHHO-TIPABOBBIE OCHOBBI [IPO®ECCHUOHAJILHOM
MMOATOTOBKU B OPTAHAX BHYTPEHHUX JIEJI YKPAWHBI / JlnenponeTpoBcKuii rocy1apCTBEHHBII
YHHUBEPCUTET BHYTPEHHHX e, Y KpanHa
B craTthe ananmm3upyroTcst mpoGieMHBIE BOIIPOCH! OPTraHM3alUK MPO(HEeCcCCHOHANPHOM MOATOTOBKH B OpraHax
BHYTPEHHHX JIeNl YKpanHbI, KaK 3aJ0ra 00ecIedeHns JINIHOI 6e30macHoCcTH pabOTHHKA MPH BEHITOTHEHUH
OTIePaTUBHO-CITYKEOHBIX U CITy)eOHO-00€BhIX 3a1ad.
Kniouesvie cnosa: opeanvl 6HympeHHux oen, npogeccuonanvHas noO20MoBKd, ONepamueHO-CyHceOHas
0esimenbHOCMb, CIYHCeOH0-00eBas OesMeNbHOCMY, CLYXHCeOHAs NOO20MOBKA, NPUHYUNBL eOUHOU NOO20MO6KU,
auyHas — 6e30nacHOCmb  paboOmHUKO8 — OpeaHO8 — GHYMPEHHUX — Oel,  NOo3uyus  npeonoumumensHOCmu,
socnpusimue/oOyenKa yepo3ul, peazuposaniie, OYeHKa pe3yibmamos, makmuxa.

Pokaychuk V.Y. ORGANIZATIONAL AND LEGAL TRAINING IN THE INTERNAL AFFAIRS
UKRAINE / Dnipropetrovs’k State University of Internal Affairs, Ukraine

The article deals with the problematic issues of organization, legal and regulatory support training in the
Internal Affairs of Ukraine and suggestions for improvements.

The basic task of training police officers Ukraine including:

—  training qualified specialists of law enforcement that can provide the proper level of protection of
public order, to carry out measures to fight crime and protect the legitimate rights and freedoms of man
and citizen provided,

— study of legal acts regulating the activities of the police and their practical application in the
implementation of operational activities;

—  entry staff knowledge and specific skills necessary for successful implementation of the operational
tasks and their constant improvement;

—  improving the skills of the management of the police organization and management of training
employees, the introduction into practice of the operational activities of science and technology,
advanced forms and methods of work, the foundations of the scientific organization of labor;
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—  development of policemen personal moral character, sense of responsibility for their own actions,
commitment to continuous improvement of their professional and general level;

—  the police training techniques and methods to ensure a professional and personal safety while on duty,
including in extreme conditions;

—  strengthening relations with the public, providing police officers and civil rights during the execution of
their duties.

The question of the nature and content of professional training in law enforcement agencies and professional
competence of law enforcement officers.

The system of training service which includes : functional training, tactics personnel in typical and extreme
cases, fire training, physical, psychological, (medical training, communications and special equipment, civil
defense).

Dedicated training and subjects discussed shortcomings in their activities. What should be built on the
principles of uniform training that are designed to provide flexible responses and strengthen training. They
also allow you to equip the enforcement staff effective methods of approaching different situations and work
in them. A one-stop training - these are general trends that define the main stages, which employees must take
note that serve as a "roadmap" or attraction, and allow us to understand the problem, determine the course of
action to successfully solve the problem and explain the appropriateness of their actions.

During a one-stop training should understand the organization of official training in close cooperation of all
structural elements (functional training, tactics of personnel in typical and extreme cases, fire training,
physical training, psychological training, (medical training, communications and special equipment, civil
defense)) through teaching and practicing the topics provided thematic plans in the form of training on
specific input problems.

The author of isolating the basic elements of personal safety of law enforcement officers (the position that
favors, perception/threat assessment, response, evaluation) and the emphasis on a clear understanding of the
logical construction of their sequence.

Key words: police, training, operational activity, service and combat activity, service training, a one-stop
training, personal safety of law enforcement officers, a position that favors the perception / threat assessment,
response, evaluation, tactics.

OpHuM 13 HalWBaXJIUBIIIMX 3aBJaHb JepkaBU Ta MiHicTepcTBa BHYTPIIIHIX clpaB YKpaiHH €
BJIOCKOHAJICHHS] CUCTEMH BiIOMUOi OCBITH Ta ()OPMYBAHHSI BUCOKOKJIACHOTO (paxiBIsl TPaBOOXOPOHHOT
CIIPaBH BIJIMOBIHO M0 TOTPeO 1 MPaKTUKH KUTTEMISUIBHOCTI CYyCHibCTBA Ta AepkaBu. OcoOmuBoi
HOBHU3HHU 11 ipobiieMa HaOyBae y cBiTIII pehopMyBaHHsI CUCTEMH OpraHiB BHYTpilIHiX crpas [1, 704].

CyuacHa CKJIAJHICTh 3aBJaHb, 110 BUPINIYIOTHCS OpPraHaMU BHYTPIIIHIX CIpaB, HacaMIepen y
00pOTHOI 31 3MIOYMHHICTIO, KOTPA CTA€E JIeJali BCE MOIIUPEHIIION 1 HEOS3MEYHIIIIOK, BUHITKOBO BaXKKi
YMOBH, B SIKHX BeJEThCS 11 poOOTa, BUMArarOTh MOCTIHHOrO 3pOCTaHHs IpodecioHamizMy KajapiB
MPaBOOXOPOHIIIB, BUCOKOTO PiBHS HAYKOBOrO 3a0e3MEeUeHHs MPOIECiB iX MirOTOBKU Ta MPAKTUIHOT
JHSIBHOCTI.

EQexTHBHICTh TiSUILHOCTI MpaliBHUKIB MPaBOOXOPOHHUX OpraHiB 0arato B 4OMY 3aJIeXHTh Bif ix
3mi0HOCTEl CBOEYACHO MPUHMATH MPABHIIBHI PIllIEHHS B €KCTPEMAIbHUX CUTYAIlisX, 10 3aJeKaTh BiJ
HaJIeXXHOI mpodeciiHol MmiroTOBIEHOCTI Ta iHIWBIiMyaidpbHOTO nocBimy. [Ipodeciiini BMiHHS HarOTh
MOJJIMBICTH IIBUKO Ta €(EKTUBHO MPOBOJIUTH HEOOXIHI CIIy>K00BI J1ii Ta 3a0e3neuyBaTH J10IaTKOBY
Oe3meKy JUIsl pariBHUKIB MUTIIIT,

Ilepen opraHamu BHYTpIIIHIX CIOpaB CTOSATh 3aBJAHHS IOJANBLIOTO BJIOCKOHAJIEHHS CHUCTEMH
YIpaBIiHHS, OBOJIO/IIHHS HAYKOBO MiATBEPHKEHUMH MPUHOMaMH 1 METOIaMH MTPOQiIaKTHIHOI poOoTH
Ta OOpPOTHOM 31 3IOYMHHICTIO, AKTUBHOTO BIPOBA/DKEHHS B MPAKTHKY POOOTH MEPE/IOBOTO JOCBIIY,
HOBHX JIOCATHEHb HAYKH 1 TEXHIKM HPOrPECHBHOI 3aKOPAOHHOI NpakTHKH. s BUKOHAHHS LHX
3aBJlaHb OpraHd BHYTPILIHIX CHpaB TOBMHHI MaTH JOCTaTHIO KUIBKICTh KBali()iKOBaHMX KaJpiB.
Pesynbratn mismeHOCTI conyx0 1 migpo3ainie MBC VYkpainu, sKicTh i e(eKTHBHICTH iX POOOTH,
3aJIeKUTh BiJ] piBHS MiATOTOBKH KaJpiB.

IIpodeciiina mimroroBka ocid psimoBoro Ta HavanmbHHIBKOro ckiamy OBC - 1e opranizoBaHwmii
Oe3nepepBHUI 1 IIECITPSIMOBAHUI MPOIIEC 3 OBOJOIIHHS 3HAHHSAMH, CHELiaJbHUMH YMIHHSIMH i
HAaBUYKaMH, HEOOX1THUMHU sl YCHIIIHOTO BUKOHAHHS ONEPaTUBHO-CITY)K00BUX 3aBNaHsb [2, m.1.3].

HopmarusHa 6a3a npodeciiiHol miAroTOBKH MEpPCOHANTY OpraHiB BHYTPIIIHIX clipaB opMyBaiiacs B
nepioJl CTaHOBJIEHHS YKpaiHW, SK CyBEpeHHOI Jep)KaBU Ta y CBOid OCHOBI cHupanacs Ha
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3akoHOAaBcTBO KosuirHboro CPCP. 1o Toro », ajis Hel XxapakTepHa 0€3CHCTEMHICTh, HECTaOlIbHICTb,
BHYTPIIIHS CYyIEPEWINBICTD, 1yOIFOBaHHSI OKPEMHUX HOPM, HAsBHICTh IPOTAJIMH Ta YIYIICHb.

B nanwii yac xajapu opraHiB BHYTPIIIHIX CIIPaB TOTYKOThCS B CUCTEMi HaBYaIbHUX 3akianisB MBC
VYkpainu. [lopsia 3 nuM, B opranax BHYTPIIIHIX CIIPaB CUCTeMY MPO(eCciiHOl MiATOTOBKU CKIIAJAI0Th:
MMOYaTKOBA MIATOTOBKA BIIEpIe MPUHAHATHX Ha ciy:k0y B OBC mpaniBHukiB (yumnmina npodeciitaol
MATOTOBKY TIPAIliBHUKIB MIiiIii, BUm HaBuanbHi 3akmamy MBC VYkpaiam (mami — BH3 MBC
VYkpainun)); miAroToBKa y BHUIIMX HaBUanbHuX 3aknagax MBC VYkpainu; micnsaumiuioMHa OCBITa,
ciyx00Ba miaroroska [2, m.1.5]. [TocTiliHO 3pOCTalOTh BUMOTH JI0 OCBITHBOTO PiBHS 0CI0 pSIOBOTrO i
MOJIOJIIIIOTO HAYATHHUIIBKOTO CKJIaly OPTaHiB i MiIpo3/IiIiB BHYTPILITHIX CIIPaB.

OCHOBHUMU 3aBIaHHIMH MPOGECiHHOT MIATOTOBKH €:

- MiIroToBKa KBami(ikoBaHUX (haxiBLIB MPAaBOOXOPOHHOI MisTBHOCTI, 3AaTHUX HA HAJIEKHOMY PiBHI
3a0e3IeuyBaTH OXOPOHY IPOMAJICBKOTO TOPSIKY, IPOBOIUTH 3aX0/U MO OOPOTHOI 31 3IOYMHHICTIO
Ta 3aXUCTY 3aKOHHUX MPaB, CBOOO JIFOIMHH 1 TPOMAJISTHUHA, TiepenoaueHux [3, 2];

- BUBYEHHS] HOPMAaTUBHO-TIPABOBUX aKTiB, sIKi periaMeHTytoTh AisuibHicTb OBC Ta iX mpaktuune
3aCTOCYBaHHS IPH 3iICHEHH]I OTIepaTHBHO-CITYKOO0BOI JisITBHOCTI;

- HaOYTTS NpalliBHUKAMHU 3HAHB 1 CIICIIAIbHUX HAaBUYOK, HEOOXITHUX YISl YCHIIIIHOTO BUKOHAHHS
OIepPaTHBHO-CITY’KOOBUX 3aB/IaHb, Ta MOCTIMHE X BJOCKOHAIICHHS;

- YAOCKOHAIIEHHS! HaBUYOK KepiBHoro ckimaxy OBC 3 opranizamii ympaBiliHHA Ta HaBYaHHS
MiJUIETIINX, YIIPOBA/HKEHHS B MPAKTHUKY OIEPATHBHO-CITY>KOOBOI MisIIBHOCTI JOCATHEHb HAYKH
Ta TeXHiKH, TIepeIoBUX (HOpM Ta METOJIiB poOOTH, OCHOB HAYKOBOI OpTaHi3allii mpaiii;

- po3sutok y npaniBHukiB OBC oco0ucTuX MOpalbHHUX SIKOCTEH, IOYYTTS BiANOBiAaIBHOCTI 32
BJIaCHI  [iii, TparHeHHs JO TOCTIHHOTO BJOCKOHAJCHHS CBOro mpodeciiiHoro Ta
3araJbHOKYJIBTYPHOTO PiBHS;

- HaB4aHHA npaniBHuKkiB OBC mpuitomam Ta criocobam 3abe3nedeHHs npodeciitHol Ta ocodncToi
Oe3mnexy Mpy BUKOHAHHI CITy>)KOOBHX 00OB’A3KiB, Y TOMY YHCIIi B €KCTPEMaIbHIX YMOBAX;

- 3MIIIHCHHSI 3B’SI3KIB 13 HaceJICHHsM, 3a0esrneueHHs mnpaiiBHukamu OBC mpaB moguHu Ta
TrpOMaJITHYHA TIiJl YaC BUKOHAHHS HUMU CITy>KOOBHX 000B’s13KiB [2, 1m.1.4].

Oco0nuBy yBary HeoOXiJHO 3BEPHYTH Ha OpraHi3ailiio CiIykO0BOI MiJrOTOBKH SK BHJY HaBYaHHS,
SIKUI OXOILIIOE CUCTEMY 3aXOJiB, CIPIMOBAHHMX Ha 3aKPITUICHHS T4 OHOBJICHHS B TUIAHOBOMY TOPSIKY
HeOOXiTHUX 3HaHb, YMiHb Ta HAaBHYOK MpPAIiBHUKIB, 3 METOI YCIIITHOTO BUKOHAHHS OTEPATHBHO-
ciry>)k00BHUX 3aBJIaHb Ta CIIy’)k00BO-00I0BHX 3aBaasb [2, n.6.1-6.29.3].

BimnosigHo mo Toro, mo mpoOieMa, SKa PO3TIISAAETHCS, € KOMIUIEKCHOI MIATPYHTSIM JOCHIJKSHHS
cTany mpaili 6araTbox aBTOpIB, O BUBYAIM OKpeMi ii acrektu. Lle Taki npaBHukH, sik B.b. ABep’sHOB,
AM. Anekciok, O.®. Aunapiiiko, JI.M. baxpax, O.K. bescmeprauii, FO.I1. butsk, LIL INonochiuenko,
C.T.Tonuapyk, €.B.[onin, P.A.Kamoxnuii, C.B.KiBanoB, B.K.Kommakos, A.T.Kom3moxk,
B.B. Koneituukos, F0.®. Kpasuenko, O.1. Jlynsos, LJI. Oniitauk, A.O. Cenieano, O.H. SApmui Ta in.

[MuTtanHs CyTHOCTI Ta 3MICTY MpodeciifHOl MArOTOBKM B OpraHax BHYTPIMIHIX clipaB Ta npodeciiiHol
KOMIIETEHTHOCTI TPAIiBHUKIB OpraHiB BHYTPINIHIX CIpaB HE OTPUMAId Ha CHOTOJHI JOCTaTHHOI
HAYKOBOi OLIHKHU. /loCHiPKEHHIO OKpeMHUX acleKTiB opraHizauii mpogeciiHoi mAroTOBKH B OpraHax
BHYTpIIIHIX crpaB mnpucesdeHi podotn M.I. AnydpieBa, O.M. bannypku, B.C. Benenikrora,
B.A. Jlanunosa, C.K. Jlenmikarnoro, M.I. Immwmua, M.M. Kruemmopcekoro, O.M. Kopsuesa,
JL.C. KpuBopyuko, O.€. Manoxu, L[LM. Menseaera, O.M. Mysuuyka, B.B. IlocmerHoro,
A.A. CraponybrieBa.

OTxe, MOMUILHUM Ta MPAKTHYHO HEOOXIIHMM BHUIJISAAE aHai3 MPOOJIEMHHMX IMUTaHb OpraHizailii,
MPaBOBOTO PETYJIIOBaHHS 1 HOPMATHBHOTO 3a0e3rneueHHs NpoQeciiiHol MATOTOBKA B OpraHax
BHYTPIIITHIX cripaB YKpaiHu Ta OOTpYHTYBaHHS POIO3UIIiH 100 i1 BJOCKOHATICHHS.

Ha cporomni 0a30BUM HOPMAaTHBHO-IIPABOBHM aKTOM, SKHW DETYJIO€ 3JliHcHeHHS mnpodeciitHol
MiATOTOBKH B OpraHax BHYTpilIHiX crpaB Ykpainu, € Hakaz MBC Ykpainu Bin 13 kBitHs 2012 poky
Ne 318 «IIpo 3atBepmkenHsa [lomoxkenns 3 opranizauii npodeciiiHoi miaroToBku ocid psioBoro i
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HAYaIbHUIIBKOTO CKJIay OpraHiB BHYTpIIIHIX crpaB YKpaium» [2], skuii OyB NMpUHHATHHA Ha 3MiHY
Haxazy MBC Ykpaiau Ne 1444 2003 poxy [4].

OCHOBHMM 3aBJaHHSM IIiJl Yac MiJrOTOBKK HOBOTO IOJIOKEHHS OYJI0 CTBOPCHHS CHCTEMH OpraHi3arlii
npogecifinoi miaroroku npaniBaukie OBC, sika 0 BukIOYana gopmaiiszMm y Takiid poOoTi 3 00Ky
KEepiBHHUKIB PI3HUX PiBHIB Ta nepeadadana epeKTUBHI (OpMHU HaBYaHHS 0COOOBOTO CKIIALTy.

Y HOBOMY TIOJIOXKEHHI B35TO 3a OCHOBY CIIPOIICHHS YMOB Ta MOPSJKY OpraHizalii ciy:k00Boi
MiJTOTOBKH OCOOOBOTO CKJIay, a TaKOX BIPOBAKCHHS CJICMCHTIB MaTepiabHOTO CTHMYJIFOBAHHS
MIPaIiBHUKIB 0 MIABUIICHHS CBOTO MPOodeCiHHOTO PiBHS.

Cmy>x00Ba IMIATOTOBKAa MICTUTH: (DYHKI[IOHAJIBHY IMIATOTOBKY; TAaKTHKY [iii OCOOOBOTO CKIaAy B
TUTNIOBUX Ta EKCTPEMAaJbHUX CHUTYallisiX; BOTHEBY MiATOTOBKY; (Pi3MUHY MiATOTOBKY; MCHXOJOTiYHY
MiATOTOBKY; 3araibHONPO(dineHI (MEIWYHY IATOTOBKY, 3acO0M 3B’A3Ky 1 CIEIlialbHOI TEXHIKH,
UBLUIBHY OOOPOHY).

Crig 3a3HauuTH, IO CEPEll YCiX CKIAJOBUX CIIEMEHTIB CIYKOOBOI IMiJArOTOBKHM Came TaKTHIN Tl y
TUTIOBUX Ta EKCTPEMAabHUX CUTYAIisIX MPUAIAETbCS HEJOCTAaTHRO YBaru. | SKIIo Tak 3BaHi «ITaTHI
CUTYyaIli» BIAMPAIbOBYIOTHCS HA MICIAX HE TITBKH B CHCTEMI CIyKOOBOi MiATOTOBKH, ajie 1 Mix 4yac
MPOBENICHHS 1HCTPYKTaXiB, HapaJ, 3a PaxyHOK IHCTHUTYTy HACTaBHHITBA, TO €KCTpEeMajbHI YMOBHU
PO3TIISIAIOTECS HE IIECTIPSIMOBAHO 1 HEIOCTATHBO.

Ha wmicusax cucrema mpodeciiiHOi MiATOTOBKHM IMMOBMHHA MAaTH TIPOCTY, allé B TOW JK€ Yac YiTKy
CTPYKTYpPY Al TMPOAYKTHBHOI POOOTH, TOMY, 3 TPHKIATHOI TOYKH 30py, OCHOBHHM €TamoM Ili€i
JUSTBHOCTI € ii oprasizarisi.

[Ipodeciiiny miArOTOBKY KaJpiB OPraHi30BYIOTh:

- yIpaBiHHSA TPO(ECiHHOI MiITOTOBKY, SKi € CTPYKTYPHUMH IiAPO3AIIaMH TOJOBHHUX YIPaBIiHb
KaJpOBOTO 3a0e3MeueHH s, BUIIlI HaB4anbHi 3akinagn MBC Ykpainm;

- B OpraHax i miipo3/iiiax BHYTPIIIHIX CIIPaB - 3aCTYMHUKH HAYaIbHUKIB OPraHiB BHYTPIIHIX CIIPaB 3
KaJIpOBOTO 3a0€3MeUeHHs Ta IHCIEKTOpH MpodeciiiHOl MATOTOBKH.

3arabHUMU HENIOMIKaMHU Cy0’€KTiB IPOQECiiHOT MiATOTOBKY 3 JIiif B eKCTPEMAIbHUX YMOBAX €:

- HEJIOCTaTHA HOpMaTHBHA 0a3a 3 MUTaHb MPO]eciifHOI i IrOTOBKH MpAIliBHUKIB OpraHiB BHYTPIIITHIX
CIIpaB JI0 JTiii B €KCTPEMAIbHUX YMOBAX;

- 3aHIKEHA BiJIMOBIIAJIbHICT KEPIBHOTO CKJIA Ty IiIPO3/ILUTIB 32 HE330BUILHHI CTaH i JICTIINX;
- TIOpYIICHHS MIPABHJI IOTPUMAaHHS TEXHIKK Oe3neku Ha 00’ ektax MBC;

- HEJIOCTAaTHS KUIBKICTh (DaxiBIiB 3 MPOo(eCiiHOl MIATOTOBKH 3arajioM 1 MiArOTOBKH JO i B
EKCTpEeMaJIbHUX YMOBaX, 30KpeMa;

— BIZICYTHICTh METOJIOJIOTIYHOIO Ta METOMUYHOro 3a0e3neyeHHS NpoQeCciiHOl  MiArOTOBKH
MpalliBHUKIB OpPraHiB BHYTPILIHIX CIPaB JIO /il B EKCTPEMATEHUX YMOBAX;

- HEJIOCTaTHBO OTPAIlbOBaHi i HE 3aKpITUIeHI Ha 3aKOHO/IABUYOMY PiBHI FOPHUINYHI TUTAHHS CKJIAIOBHAX
eJIeMeHTiB Tpo(eCiiHOT MiATOTOBKH JI0 [Tiif B €KCTPEMAaTbHUX CUTYAIIisIX.

[lepeBipka ctany npogeciiiHol miAroTOBKM KaapiB OpraHiB BHYTPILIHIX CpaB 341 CHIOETbCA MiJ] Yac:
IHCTIEKTYBaHHSI OpraHy (Mipo3idy) BHYTPIIIHIX CHpaB; KOHTPOJBHUX, IMiJICYMKOBUX, IUIHOBHX
NIEPEBIPOK CTaHy CIYKOOBOI MiATOTOBKH.

Y nockoHalleHHsI OpraHi3auiiHoi TisIbHOCTI CUCTEMH NPOQeciiHOl MiArOTOBKY MOBUHHO MOYMHATHUCS
31 3MIHH BUMOT, MiIX0/(iB, 3aBaHb, IPUHIIMIIIB JI0 PIBHS MiAroTOBKH. [le MOKIMBO 3 BIPOBAIKESHHIM
3MiH HOpMaTUBHOI 0a3u. [{ist 1bOoro HeoOX1IHI OLIBII TJTMOOKI KOMITIEKCHI JOCIIHKEHHS, 0COOJIMBO B
TUX HampsMKax, SKi CTOCYIOTHCS MUTaHb TPAAULIIHO HEIOPHAMYHUX HanpaAMiB. TiAbKH TOII, MaloO4n
TBEpJIe MATPYHTS y BUTIISII €KCIIEPUMEHTATIBHOT 6a3u, MOXKIUBO, PO3POOIISITH HOPMATUBHO-TIPABOBE
3a0e3meyeHHs. Tomy, BpaxOBYKYM ICHYIOUMH JOCBiJl, HAKONHMYEHI TMOMNEPEAHI pPe3yibTaTH,
NPOMOHYETHCS POBECTH KOMIUIEKCHE JOCTIKEHHS 3 METOI0 BIOCKOHAJIEHHs cUCTeMH mpodeciiiHol
niaroroBku npaniBaukiB MBC VYkpainun mis edexkTuBHOro (yHKUIOHYBaHHA OpraHiB BHYTPILIHIX
CIpaB, 1100 YHUKHYTH PO301’KHOCTEH B3a€MOIIOB’ I3aHUX CKJIaI0BUX €IEMEHTIB — TEOPis/IpaKTHUKa.
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Vs cuctema npodeciiiHoT MiAroTOBKY MOBHMHHA OyTH CHPsSMOBaHA Ha JOCATHEHHS BMIJIOTO 1 Y4iTKOI'O
BUKOHAHHS CJIy’)kOOBHX OO0OB’SI3KIB OCOOOBMM CKJIAZIOM, Y CYBOpidl BIIAIOBIZHOCTI 10 BHMOT
3aKOHHOCTI, 3a0e3Me4eHHs MOCTiHHOT TOTOBHOCTI NMPAIliBHUKIB 1O BUKOHAHHSI OTIEPaTUBHO-CITYKOOBUX
Ta CIIy’>k00BO-00HOBHX 3aBJIaHb.

Bona moBmHHa OymyBaThcs Ha TPUHIMIAX €IWHOI TIATOTOBKH, SKI pO3poOJeHi 3 METOr
3a0e3nedeHHs THYYKOCTI pearyBaHHS Ta 3MIITHEHHS ITiTOTOBKH. BOHU TakoX JO3BOJIAIOTH 030pOiTH
CHIiBpOOITHHKIB OpraHiB BHYTPILIHIX chOpaB e()EeKTUBHHUMU METOJAaMH HaONMKEHHS 1O Pi3HHX
cuTyariii Ta po6otu B HuX. [[puHINTIN €1MHOT MIATOTOBKH — II€ 3arajibHi HAIPSAMKH, 110 BU3HAYAIOThH
TOJIOBHI €Tamy, SKIUM CITiBPOOITHUKY IOBHHHI MIPHUIUTSATH yBary, M0 CIYTYIOTh «IOPOKHBOIO KapTOIO»
a00 maM’SITKOIO Ta IO3BOJISIFOTH 3pO3YMITH MPoOJeMy, BU3HAYUTH MOPANOK Mil, YCIIITHO BUPIIIUTH
MOCTaBJICH] 3aBIAHHS 1 TOSCHUTH JIOIUTBHICTE CBOIX [iH [5, 5]. 3a Oymp-sSKnX 00CTaBHH, IO CKIIAIHCH,
MpaliBHUKK OpraHiB BHYTPILIHIX CIpaB MOBWHHI NiATH B CyBOpil BigmosigHocTi no Koucrurymii
VKpaiHy Ta YUHHOTO 3aKOHO/IaBCTBA.

[lin mpuHIMITaMKH €IWHOI MIATOTOBKH CIIJ PO3YMITH OpraHizaiito CIyk00BOi IMiArOTOBKH B TiCHIN
B3a€MOJI1 BCIX CTPYKTYPHHUX €J1eMeHTiB ((QyHKIiOHaIbHA MiATOTOBKA; TAKTHUKA Jiii 0COOOBOTO CKIamy
B THUIOBUX Ta EKCTPEMAaIbHUX CUTYAIlisIX; BOTHEBA MiATOTOBKA; (i3MYHA MiJTOTOBKA; ICUXOJOTTYHA
MiArOTOBKa; 3aranpHOMpo(dinmpHa (MEAWYHA TMiATOTOBKA, 3aCO0M 3B’S3Ky 1 CIIeIliaibHa TexHika,
IMBIIbHA O00OpOHA)) 3a JONMOMOIOK BHKIAQJAaHHS Ta BiANpPAIllOBaHHA TeM, IepeadadyeHux
TEMATUYHUMHU [UTaHAMH, Y BUTJISIII TPEHYBaHb HAa KOHKPETHUX BBIIHUX 33/a4ax.

Jlo enemeHTIB cIy>K0OBOI TIiATOTOBKH, Ha HAIly AYMKY, CNiJl BiHECTH OKPEMOIO IHCIUILTIHOIO
«Ocobucty OesneKky MpalmiBHUKIB OpraHiB BHYTPIMIHIX CHpaB». Po3poOKy TeMaTHYHUX IIJIaHiB,
METOJIMYHUX PEKOMEHJAIlli Ta METOAUYHMX pO3pPO0OK 70 TeM OyayBaTd Kpi3b MPU3MY
BiJIMTPAIFOBaHHS TIEBHOT TEMH 3 TO3MIIi] 3a0e3MedeHHs Ta HEYXHIIFHOTO BUKOHAHHS 3aX0/iB OCOOUCTOT
Oe3nexu. BumaraTtu Bij KOXHOTO TIpaIliBHUKA 9iTKOTO PO3yMIiHHS JIOTi9HOI TOOY/TOBH MOCIiJOBHOCTI
TaKUX OCHOBHHX eleMeHTiB «Oco0ucToi Oe3meku NpaliBHUKIB OpraHiB BHYTPIIIHIX CIIPaB»:

1)  no3umis, WO Hajae mepeBary: (CTBOPIOETHCS CAaMOCTIMHO, aKTUBHA) CTBOPIOETHCS CaMUM
CHiBpOOITHUKOM 1 Tiepef0ayae BUKOPUCTAHHS HUM MPOQECiiHHNX HABUYOK, TOCBiIy, 00CTaBUH
cuTyauii, fKi HaIaloTh TepeBary Ta [O3BOJSIOTH TPHUMATH CHTYaIil0 IMiJ] KOHTPOJEM,
3abe3neuyroud  ocoOucTy Oesneky. (3 ypaxyBaHHSM KOHKDETHOI CHTyarlii, MO3MIIisL
MTPaBOOXOPOHIISI/ T IO3PIOBAHOTO, CIIOCTEPEKEHHS 32 JKeCTaMH 1 MIMIKOIO, TIO3HIIIEI0
aBTOTPAHCIIOPTHOTO  3aco0y, pO3TAallyBaHHS CTOCOBHO MPHUKPHUTTS YH BHUKOPHCTaHHS
NPUKPUTTS, a TAKOXK TeXHIKa HAOJMKEHHS 10 3JI0YMHISI YW TPAaBONOPYIIHUKA MOXKYTh
BUKOPHCTOBYBAaTHUCh HA KOPHUCTH IpAI[iBHUKA Ta CIIPHATH 3a0€3MEUEHHI0 0COOHMCTOT Oe3neKH i
MIBUIIYBaTH WMOBIPHICTh BHKMBaHHS) [5, 5-6];

2)  CHPUIHATTS/OUiHKA 3arpo3u: (NPUUAHATTS PIlICHHS) — e TOCTIHUIA Mpolec BU3HAYCHHS Ta
OL[IHKM MOTEHI[IHHUX 3arpo3, SIKMH J0IoMara€ NPUHHATH HEOOXiJHe PIMIeHHS Ta BU3HAYUTH
BIJIMTOBI/THI 3aX0/1 pearyBaHHs [5, 5-6];

3)  pearyBaHHsi: (3aXO[M, 10 BXHBAIOTHCS IMPABOOXOPOHIEM) — e [l YW peakilis
MPaBOOXOPOHIIS, 3aJIEKHO BiJ] OIIHKK CUTYyaIlii. 3a 0THMX 00CTaBHH HEOOXIJTHOCTI Y BiJBEPTHX
nisix abo peakiii Moxxe He OyTh. 3a IHIMMX — MOXe OyTH JOIIIHHOI BHBAXKEHA peakilis i3
3aCTOCYBaHHSM CHJIOBOI MOJIeNi (HE BUKIIFOUEHO 1 Ha 3HUIIEHHS) [5, 6];

4) OIiHKa pe3yJbTaTiB: (ICIs BXUTTA 3aXOJMiB) — II€ IEpeolliHKa cuTyamii. BusHadaeThcs,
HACKIJIbKA €(PEKTUBHUMH OyJIM BKHMTI 3aXOJd Ta/a00 SKUX JOAATKOBHX 3aXO0JiB HEOOXIJIHO
BxkuTh. OIlliHKA pe3ynabTaTiB TOJNSArae y HEOOXIJHOCTI aHAJITHYHOTO OCMHUCIICHHS peakIlii
MpaliBHUKA Ha CUTYallilo, IO CKiajacs; Oe3lepepBHOCTI KOHTPOJIO 3a MepediroM momid; ta
MOJIANIBIIOT HEOOXITHOCTI BUMHEHHS NEBHHX Jili HANpaBlIeHWX Ha JOCATHEHHS ITOCTaBICHUX
3aBJaHs [5, 6].

Ha mincraBi BHKIQIEHOTO BHINE MaTepialy MOXHa 3pOOHWTH BHCHOBOK, IO CHUCTeMy mpodeciiiHol

MiZATOTOBKK CiJ| OyJayBaTH 3i CTIMKOro (DyHIAMEHTY — OBOJIOJIIHHS TEOPETHYHUMH 3HAHHAMH Ta
MPaKTUYHUMH HaBUUKaMH y BUIIMX HABYAJIbHUX 3akiaanax cucreMu MBC Ykpainu.

CyKynHICTh B32€MOIIOB’SI3aHUX BU3HAYAILHUX KpUTEPiiB HAOYTTs mpodecioHanizMy KypcaHTaMH
BUIIMX HaBYaJbHHUX 3akianiB cucteMu MBC (HanexHuil BiOip abiTYpi€HTIB 10 BHUIIUX HaBYAJIbHUX
3aknaniB cuctemun MBC; MoTHBaiisi KypcaHTIB 10 CIyOW Ta HaBYaHHS, O00OB’S3KOBa MOYAaTKOBa
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ajlanTallis MepIIoKyPCHUKIB 10 YMOB CIY)KOM Ta HaBYaHHS, ¢()EKTUBHO OpraHi3oBaHe HACTABHMIITBO;
HaJeXHe (iHaHCOBE 3a0e3MeUeHHs OpPTaHiB BHYTPINIHIX CIPaB) CTBOPIOE MOXIIMBICTH 3aCTOCYBaHHS
METO/AMK 1 TEXHOJIOTiH HaBYaHHS 0e3 OrJisiAy Ha iHIIi cy0’€KTHBHI YNHHHKH.

Kpisp mnpusmy opranizaiifiHo-ipaBOBUX 3acaji, XapakTtepy, (opMm peaimizamii, 3aBIaHb, II0
BUPIMIYIOTBCS Ta Cy0 €KTHOTO CKIaay, mpodeciiHa miaroToBka oci® psIoBOro Ta HAYAIBHUIIBKOTO
CKJIa/ly OpTaHiB BHYTPIIIHIX CIIpaB — 3MiCTOBHE SBUIIIE, AKE € HEBII'€MHOIO YaCTUHOIO BCi€i TPYIOBO1
nistibHOCTI mepconainy OBC.

Crig 3BakaTd Ha Te, IO BMijJe 1 4iTKe BUKOHAHHS CIYXOOBHUX OOOB’SI3KiB 0COOOBHM CKIIAOM, Y
CYBOPi#l BIMOBIIHOCTI 10 BUMOT 3aKOHHOCTI, 3a0e3medeHHs MOCTIHHOT TOTOBHOCTI MPAIliBHUKIB 110
BUKOHAHHS OIEPaTHBHO-CIIY>)KOOBUX Ta CIIy>)KOOBO-00HOBUX 3aBlaHb — METa, sIKa MOCTaBJIEHA Mepe]
HaBuanbHuMH 3akiagamu MBC Ykpainu. OCHOBHHI aKlIEHT IOBUHEH OyTH 3p0oOJeHH Ha BUBYCHHS
TaKTUKH [iSUTPHOCTI OCOOOBOTO CKJIAJy OpraHiB MiAPO3AUTIB BHYTPINIHIX CHpaB y THIIOBHX Ta
eKCTpEeMallbHUX CUTyallisix — crnocoOy JOCSATHEHHS TIOCTaBiICHOI IIiJli, BHKOHAHHSA 3aBAaHb
MOCTaBJICHHX Tepe]] OpraHaMH BHYTPILIHIX clIpaB YKpaiHu, KOHKPETHHUX 3aBJaHb MPalliBHUKA.

BuxonaHHS WX 3aBJaHb JOCSTAETHCS NIITXOM Oe3mocepenHboi ydacTi KepiBHHUKIB B OpraHizaiii Ta
MIPOBEJICHHI 3aHATh, CBIIOMOMY 1 BiINOBiNaIhbHOMY CTaBIIEHHI OCOOOBOTO CKIIaMy IO IIiABHINEHHS
cBO€l mpodeciiHol MalCTEPHOCTI, HAJIC)KHOI HABYAJILHOI 0a3010 1 MaTepiaibHUM 3a0e3MeUeHHIM
HABYAILHOTO TPOIIECY, TIOCTIHUM 1 Ai€BUM KOHTPOJIEM KEPiBHHKA 32 SKICTIO HABUYAHHS Ta 3aCBOEHHS
HaBYAJILHUX TPOTPaM.
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VK 330.341.424

IHAYCTPIAJIBHI ITAPKU B YKPAIHI
Yopua B.I'., k.10.H., JOLIEHT

Hayionanvna axademis enympiwnix cnpas

VY nopmaHiii HayKOBi CTAaTTi PO3TIIANAIOTHCS CBITOBH JIOCBIJ Ta MEXaHI3MH CTBOPEHHS Ta YIpPaBIiHHS
IHAyCTpiaJbHUMH NTapKamu. BuszHaueHo 3acanu GyHKIIOHYBaHHS 1HIYCTPiaJIbHAX MapKiB B YMOBaX PUHKOBOT
ekoHOMikH. OOTPYHTOBYETHCS JOUUIBHICTH 3alpOBa/PKEHHS IHIYCTpianbHMX TIapkiB B YKpaiHi Ta
3alpONOHOBAHO TMEPeTiK IHCTPYMEHTIB, SKi MJaayTh JICpKaBi MOXIIMBICTh CTHMYJIOBATH 3allydeHHS
IHBECTHILIH Y iX PO3BHUTOK.
Kuouosi  cnosa: indycmpianshuii  napx, indycmpianizayis, CcneyiaibHa eKOHOMIYHA 30Hd, [HEeCMUYIiHA
OQISLbHICb, 20CNO0APCHKA OISLIbHICb.
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UYepnas B.I'. UTHAYCTPUAJIBHBIE ITAPKU B YKPAMHE / HaunonansHas akagemusi BHYTPEHHUX €I,
VYkpauna
B naHHOW Hay4HOH cTaTbe paccMaTpUBAOTCSI MUPOBOM ONBIT M MEXaHU3Mbl CO3[JaHMs U YNpaBJICHUS
HHIYCTpUATbHBIMU TNapkamu. OIpeneneHbl NPUHIMIBI (HYHKIMOHUPOBAHUS HHAYCTPHANBHBIX MapKoOB B
YCIOBHSIX PBIHOYHOH SKOHOMHUKH. OOOCHOBBIBAETCS LIEJIECOOOPA3HOCTh BBEACHHS MHAYCTPHATIBHBIX NMApKOB
B YKpauHe M IPENIOKEH IepeYeHb WHCTPYMEHTOB, KOTOpbIE JAaAyT TIOCYAapCTBY BO3MOXKHOCTb
CTUMYJIMPOBATh IPUBJICYCHUE UHBECTULIMI B UX pa3BUTHUE.
Kntouegvie  cnosa: umdycmpuanvublii  napk,  UHOYCMPUANU3AYUS, — CNEYUANbHAs  IKOHOMUYECKAs —30Hd,
UHBECMUYUOHHAS 0esAMENbHOCb, XO33UCIMBEHHAS 0esmeNbHOCb.

Chorna V.G. INDUSTRIAL PARKS IN UKRAINE / National academy of internal affairs, Ukraine
Recently, more professional mechanisms used to create industrial parks. In particular, the Company acquired
for the reconstruction area, resale and leasing space for rent.

The reconstruction of industrial and office buildings, cleared area for new users. The second option is the
landlord of office building or industrial and storage buildings under the guarantee of long-term lease by the
tenant. It is possible that the industrial park may be initiated by the local administration, which takes over the
previous design and equipment engineering infrastructure of industrial zones on municipal land, while
attracting tenants or buyers developed sites.

Prevalence of industrial parks in the world due to the following factors: a) they can increase the investment
activity in the economy, because the essence of the functioning of industrial parks is to attract investment,
moreover, tend to manufacture high-tech products. Furthermore, an additional source of investment is the
state, which finances infrastructure; b) they can attract foreign investors with their capital and technology in
the economy by giving certain subsidies in a manner not inconsistent with international norms. Through the
introduction of industrial parks state gets a legitimate opportunity ( in terms of norms and rules of the WTO )
"subsidize" investment, reducing the real cost of business, creating an investment climate attractive to foreign
investors) the development of industrial parks allow economically, environmentally and aesthetically
structured settlements, "purifying” the city of the industrial production. The concentration of industrial
production in limited areas outside the residential, historical, cultural, and recreational areas, not only does
the community’s economy more efficient by lowering transaction costs, but also allows to improve the
quality of life and ecological conditions in the respective locality. In Ukraine, a city which is a conglomerate
of residential areas and environmentally hazardous enterprises, this aspect is very important.

Industrial Park - a specially equipped land, regardless of ownership, within the industrial park which
participants can engage in economic activity in the industrial, scientific and research activities, information
and telecommunications, and other types of business activities in accordance with current legislation under
contract.

Positive features of the activities of industrial parks in Ukraine are: 1) Industrial Parks - a necessary factor in
stimulating and improving its branch structure; 2 ) activities of an industrial park provides the ability to create
new jobs; 3) creation of additional financial investments in the budget; 4 ) activities of an industrial park due
to the influence of special tax treatment different from the general; 5 ) the possibility of environmental
cleanup of the bridge output.

Key words: industrial park, industrialization, special economic area, investment activity, economic activity.

Croronni B cBiTi HamiuyeThcs moHan 30 BUIIB cCIlEialbHUX €KOHOMIYHHMX 30H, SKi MaloTh Pi3Hi
(yHKLIOHAIbHI IPU3HAYCHHS (SK MPaBUIIO, BY3bKOCIELiaIi30BaHi). YOy 3aCTOCOBYIOTH Pi3HI TUIIH
CE3 3anexxHo Bij cTpaTerii Ta 3aBllaHb €KOHOMIYHOI TMOJIITHKH, SIKIi MOXKYTH TIOJIATAaTH B PO3BHUTKY
TYPUCTHUYHUX, OaHKIBCHKHX, CTPAXOBHX, €KCIIOPTHUX, TPAH3UTHUX BUIIB €KOHOMIYHOI MisIIEHOCTI,
CTUMYJIFOBaHHI BUCOKOTEXHOIIOTIYHUX CEKTOPIiB €KOHOMIKH TOMIO. [HayCTpiaibHI ApKH € OJHUMU 3
Haimommpenimux BuaiB CE3, ski cTBOpeHi sk B eKOHOMIYHO PO3BHHYTHX KpaiHax, Tak 1 B KpaiHax,
IO PO3BUBAIOTHCA. [CHY€ 3HAYHUIT MO3UTUBHUM JIOCBIJ, 3a SIKOTO BOHW CTAlOTh BArOMHUM YHHHHKOM
3alydeHHs 10 PErioHiB MOTY)KHHX 1HBECTOPIB, NMEPEIOBUX TEXHOJOTIH, 3aBISIKH YOMY CTBOPIOIOTHCS
HOBI p0o00Yi MICIIsl Ta 301IBITYOTHCS HAIXOKEHHS 10 OI0JDKETIB.

MeTor cTaTTi € 3JifiCHEHHS ICTOPUYHOTO aHaNi3y PO3BHTKY 1HIYCTpiajdbHHUX HapKiB B YKpaiHi Ta
aHaJIi3 Cy4acHOro CTaHy PO3BHUTKY LILOTO iIHCTHTYTY B YKpaiHi.

[Ipobnemn poO3BUTKY Ta iCHYBaHHs iHAYCTpiaJbHUX MapKiB OylM NpeaMETOM HAyKOBHX IOIIYKiB
Takux HaykKoBIiB, sik: B.M. Bosk, K.I1. I'na3, A.I'. I'panGepra, O.0. MongoBaHa.

[NeprmmM 1iecpsMOBaHO CTBOPSHUM 1HIyCTpiaJbHUM MAPKOM iCTOPHUKH BBaXKaroTh Tpaddopa [Tapk
y Manuectepi, Anrmia. Bin 3acHoBanmii y 1896 poui Epnctom Xomi, sxuil nmpundas nepur 10
TeKTapiB 3eMIli B3JOBX MaHYecTepChKOIr0 MOPCHKOrO KaHally. BiH CTBOpPHMB TpaHCHOpPTHY U
IHKeHepHY 1H(QPACTPYKTYpH 1 TOdYaB MpojaBaTH (3[aBaTv) B OpPEHIY I1HXKEHEPHO-IIIIrOTOBJICHI
JUISHKKA TPOMHUCIOBUM KoMmmadisiM. CBili mepmmii y €Bpomi aBTOoMOOiNBHMH 3aBox ['enpi Dopx
po3mictuB 'y Tpaddopa Ilapky B 1910 pomi. 3 50-x pokiB moyanu 3’SBISATHCSA CIIEI[iali30BaHi
IHHOBAIIIfHI TEXHOMAPKH, TOB’SI3aHI 3 BEJIUKUMH YHIBEpCHUTETaMH. [HAyCTpiaibHI 1 TEXHOTAapKU
OTpUMAaNIM BEJMKE MOIMIMPEHHS B KpaiHax 3axigHoi €Bponu Ta AMepuKd. BoHM po3MiLIyIOThCH, SIK
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TIPaBUJIO, HA OKOJIUIIAX MICT, TOOIN3Y TPAHCIIOPTHHUX BY3JIIiB 1 a€POIIOPTIB, HA TEPUTOPISAX, CHCIIATEHO
BiJIBEICHUX JUTS IPOMHCIIOBO-CKJIAJICKOTO BUKOPUCTAHHSI.

Boanouac, y kpainax CH/I mepumii eran cTBOpeHHs iHAyCTpiadbHUX HapKiB mpumaaae Ha 90-1 poxu.
Hapmumku teputopii mianmpuemcTBa i BUPOOHMUYO-CKIAACHKUX IJIONI MPOIOHYBAJIHCS OPEHAAPSIM.
OCHOBHE TIANPUEMCTBO HAJABAJI0 HA IUIATHIH OCHOBI KOMITaHISIM-OPEHIAPSIM E€JEeKTPUKY, BOAY,
TEIUI0, KBOTH Ha MPOMHUCIIOBI CKHIU B KaHAJIi3alli0, 320€3MedyBalio OXOPOHY.

OcTaHHIM 4YacoM 3aCTOCOBYIOTBCS Oinbln mpodeciiiHi MeXaHi3MHU 1O CTBOPEHHS iHAYCTpialbHHX
mapkiB. 30KpeMa, KymylOThCS MIANPHEMCTBA IS PEKOHCTPYKIII TEpUTOPii, ITOAAIBIIOTO
Hepenpojaxy 1 3aBaHHA IUION] B OpeHAy. IIpOBOIAMTBCS PEKOHCTPYKIiS BHPOOHHYHX Ta
aJIMiHICTPAaTUBHUX OYZiBellb, PO3UMINAETHCSA TEPUTOPIS IJIi HOBUX KOpHCTyBadyiB. [[pyruii BapiaHT -
e OYIIBHUIITBO OpeHIoMaBIeM O(]icHHX ab0 BUPOOHHYO-CKIAACHKUX MPHUMIIIEHD Ii] TapaHTiro
JIOBTOCTPOKOBOI OpeHAN 3 OOKy opeHmaps. He BHKIIOUAETHCS, MO IHAYCTPiadbHUA HapK MOXKE
3’SIBUTUCS 3 IHIIIaTUBM MICIICBOI aJMiHICTpallii, ska Oepe Ha ce0c NPOCKTYBaHHS 1 MOMEPEIHE
OCHAIIICHHS 1HXXCHEPHOIO 1H(PACTPYKTYpOIO NPOMHUCIOBHUX 30H HA MYHIIMIANBHIA 3emil, 3
OJTHOYACHUM 3ITy9EHHSIM OpPEeH/IapiB a00 MOKYIIIIIB MiArOTOBICHHUX AIJITHOK.

Huni iagycTpianbHi Tapkd SK KOMIUIEKCH, IO TOENHYIOTh CKIAQACHKI, BHpOOHHMYI, OdicHI Ta
COLIIANBHO-TIOOYTOBI MPUMIIIEHHS, TOCUTH MOMYJSIPHI W MomuUpeHi y cBiTi. 3 movatky XX CTOMITTS
IHIyCTpianmbHi Oi3HEC-TIapKU CTan akKTHBHO cTBOproBatucs B €Bpori i CLIIA. B ocranHi gecsatuimiTrs
TEXHO- ¥ iHAyCTpiadbHI MapKW aKTHBHO PO3BHBAIMCS y KpaiHax Asiarchkkoro periony, CximgHoi
€Bpornu ta [Ipubantuxu [1].

OTxe, MOMMPEHICTh IHAYCTPiaNbHUX TAPKiB Y CBITI 3yMOBJIEHA TAKUMH YNHHUKAMH:

a) BOHHM JO3BOJISIOTH MIBUIINTHA I1HBECTHIIHHY aKTHBHICTP B EKOHOMIIl, ajpke cama CyTb
(GYHKIIOHYBaHHS 1HIYCTpiaJIbHUX TMAapKiB IOJISITa€ B 3alyYeHHI iHBECTHIIH, A0 TOTO X, SIK
NPaBUIIO, Y BAPOOHHUIITBO BUCOKOTEXHOJIOTTYHOT npoaykii. Kpim Toro, 1oaaTkoBUM HKepeaom
IHBECTHIIIH € AepkaBa, sika (iHAHCYE PO3BUTOK iHPPACTPYKTYPH;

0)  BOHHU JO3BOJISIFOTH 3TYYHTH IHO3EMHHX IHBECTOPIB 3 iXHIMH KamiTaJOM Ta TEXHOJIOTiISIMH B
E€KOHOMIKY KpalHM NUISIXOM HaJaHHS IEeBHUX CyOCHIid y cmHocib, 1o He CyNepevyHuTh
MDKHapOJHUM HOpMaM. 3aBISIKM BIPOBA/KEHHIO 1HAYCTPiaJbHUX TMapKiB, JAepiKaBa OTPUMYE
JIETITUMHY MOXJIMBICTH (3 Touku 30py HopM i mpasun COT) «cyOcumyBatu» iHBECTHLINHHY
JUSUTBHICTD, 3HWKYIOUM pealibHi BHTpaTH Oi3Hecy, IO CTBOPIOE 1HBECTUIIMHUI KIliMar,
NpUBAOIMBHIA JJIS1 IHO3EMHHUX 1HBECTOPIB.

B)  PO3BUTOK iHIYCTpiaJbHUX MAPKiB JIO3BOJISIE EKOHOMIYHO, EKOJIOTTYHO Ta €CTETUYHO CTPYKTYPYBaTH
HacelleHi TYHKTH, «OYHCTHBIIM» MicTa BiJl TPOMHCIIOBOTO BUpOOHWITBA. KoHIEHTpaIis
MPOMHCIIOBOTO BUPOOHUIITBA Ha OOMEXEHHX IUIOMIAX 32 MEKaMH JKUTIOBUX, iICTOPUKO-KYJIETYPHHX
Ta PeKpearliiftHuX TEPUTOpiil He JMIIe POOUTh EKOHOMIKY TpOMajy OLTBIN e(PEeKTUBHOIO Yepes
3HIDKEHHSI TPaH3aKLIMHUX BUTpAT, aJle i JO3BOJISE MOKPAIUTH SKICTh JKUTTS Ta €KOJIOTIYHUH CTaH
y BIATIOBIIHOMY HacelleHOMy TyHKTi. J[ns Ykpainu, MicTta SKOi € KOHTJIOMEPaTOM 3 JKUTJIIOBHX
MAaCHBIB Ta €KOJIOTIYHO IIKIJJTUBUX IIIPUEMCTB, LIS aCTIeKT € BKPail BaXKJTBUM.

Ha croroHimHINi A€H TOYAThCS TUCKYCIi I0/J0 BUSHAYSHHS MTOHSTTS «iHyCTPialbHUH MapKy.

Tak, y 3akoni Ykpainu «[Ipo ingycTpianbHui MapKk» MOHATTS «iHAYCTPiaIbHUHM MapK» BU3HAYAETHCS
SK BU3HAUCHA BIIMOBIMHO 10 MICTOOYIIBHOI JIOKYMEHTAIIIT Ta 3eMENILHOTO KaJaacTpy, O0JlaliToBaHa
BIZIMOBIAHOIO 1HGPACTPYKTYPOIO 3eMeibHa AUISHKA, Y MeXax AKOI YYaCHHKH 1HIyCTpialbHOTO MapKy
MOXYTh 3/1IICHIOBaTH IIPOMHUCIIOBE BUPOOHMIITBO, TOCIIOAAPCHKY Ta HAYKOBO-JOCTIIHY TisUTbHICTD Ha
YMOBaX, BU3HAYCHUX [[UM 3aKOHOM Ta JIOTOBOPOM Ha Y4acTh Y iHAyCTpialbHOMY Hapky [2].

0.0. MonoBa BBaXae, 10 1HAYCTPiaTbHUN MapK — 1€ OPUANYHO BiJIOKpPEMIICHI IUTICHI 3eMeNbHi
JUIHKY, IPU3HAYEH] A7l PO3MILICHHS! IPOMHUCIOBOTO BUPOOHUITBA, HA SKUX JOCUTH 4acTo (aje He
000B’S13KOBO) TIOIINPIOIOTECS CIEIialibHI PEKUMH €KOHOMIYHOT JISUTBHOCTI, B OKPEMHX BHIIQJIKAX - 1
0cOOIMBHI TIOAATKOBHI PEXKHUM, BIIMIHHHI BiJI 3arainbHOTO [3].

K.II. T'na3 3a3Havae, oo iHAycTpiadbHO-IIPOMHUCIOBUH MapK - 1€ 1HKEHEPHO MiArOTOBIIEHI 3eMeJbHI
JUISTHKY 1 pO3MIllIeHI Ha HUX BUPOOHMYI, CKIIAJICHKI Ta QJIMIHICTPATHBHI PUMIILIICHHS, IPU3HAYCHI JIJIS
BUPOOHWYOI JISUTLHOCTI psify KOMIIaHiH-opeHaapiB. 3 TO3HWINT BIIACHHWKA, IHIYCTpIalbHUN MapK €
creniani3oBaHUM 00’€KTOM JOXiJTHOI HEpYXOMOCTi, pOOOTY SIKOTO OpraHi30By€ Kepyloda KOMITaHis
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[1]. OcobnuBicTiO (QDYHKIIOHYBaHHS 1HIYCTpiaJIbHUX IMapKiB, Ha IyMKY aBTOPKH, €, HacaMIlepen,
3eMelbHA JIISHKA, a He CIICMialbHUN MOAaTKOBUH pekuM. 1linTprMka 3 O0KY BIIaIy MOJISATAE B TOMY,
mo6 3AIMCHUTH 1H)KEHEpHY MiArOTOBKY MAUISHKH, 3a0€3MeYUTH IOCTABKU ra3y, eJIeKTPUYHOI Ta
TEIIOBOI eHeprii, PyHKIIOHYBaHHS CUCTEMU BOIOBIJIBEICHHS, IIPOBECTH 1 HAIATOJUTH TPAHCIIOPTHI
KOMYHIKaIlii, moOyayBaTH TpUKIAnHYy I1HPpPACTpyKTypy (aaMiHiCcTpaTWBHI OymiBIi, CKIIAQACHKI
npumimeHHs). Kepyroua kommanis, sxa me 3a0esrmeuye, Buctymae sk JKEK, skwit obcmyroBye
iHmycTpianpHui mapk [1].

B.M. BoBk cTBepmKye, MO iHAYCTpiaNbHAN MapK - [ JUISTHKA 3€MIIi, PO3BHHEHA 1 pO3JijeHa Ha
CEeTMEHTH BIJNOBIAHO JO BCEOCSHKHOTO TiaHy, 31 (abo 06e3) cmopymamu, 3arajbHOIO
iH(PACTPYKTYPOIO, 1 MPU3HAYCHA JIJIT BUKOPUCTAHHS TPYIIOK0 IPOMHCIIOBIIIB [4].

Ha nymky A.T". 'panGepra, iHIyCcTpiaJIbHUH TIApK - 11e CTBOPEHI JIJIs TIOJINIICHHS €KOHOMIKH PETiOHIB
KpaiHu, TpaHC(epTy Ta BIPOBAKEHHS TEXHOJIOTiH, pO3BUTKY BHPOOHHUIITBA (0€3 opieHTAaIlil HA TIEBHY
rajry3n) 1 MiJABUIICHHS 3aHHATOCTI, JUIS 3a1y4YCHHS 1HO3EMHHUX IHBECTHIIIM, a TAKOX JJIS 3aTydeHHS
Kamitany ( 3a0IIa/pKEeHb) [5].

OTxe, y3araJibHIOIOYM IyMKH HAayKOBIIB, BB)XA€EMO, IO [HOYCMPIANbHUL NAPK — yYe CheyiaibHo
0011AWMOBAHA 3eMeNbHA OiNAHKA, He3ANeHCHO 6i0 (opMuU 61ACHOCMI, y Medicax SAKOI Y4acHuKu
IHOYCmMpIanbHO20 NAPKY MOJICYMb 30TUCHIOBAMU 20CHO0APCHKY OisIbHICb Y chepi npoMucio8ozo
B8UPOOHUYMBA, HAYKOBO-O0CNIOHOI JisibHOCTI, IHGOPpMAYIUHO-MeNeKOMYHIKaYiliHol ma Hwux 6udis
20Cn00apcykoi JisinbHoCmi, 8iON0BIOHO 00 HOPM YUHHO20 3aKOHO0A8CMBA HA NIOCMABI 002080DY.

Jlo XapakTepHUX PUC IHAYCTPIAIbHOTO TTAPKY BiAHOCSTH:

- HaJaHHS KOMYHIKAIlii yCciX THITB, HEOOXITHUX JUIS OpraHi3allil BApOOHWYIOTO MPOIIECY;

- HasBHICTh BHPOOHWYMX, CKJIAICPKAX Ta OGQICHUX TMPUMIMIEHh Y MeXaX TepUTopii
1HAYCTPiaIbHOTO MapPKY;

- mpodeciiiHa Ta eeKTUBHA CUCTEMa OpraHi3arii mij’ i3HNX [UIIXiB, MICI[b CTOSTHKH BaHTa)KHOTO
1 JICTKOBOI'O aBTOTPAHCIIOPTY, 30H HABAHTAXCHHA-BUBAHTAKCHHSA, KOHTPOJBHO-IIPOIIYCKHUX
30H Ta 1HIIIOI'O;

- CUCTEMa Oprasizallii poOOTH MapKy, y TOMY YHUCIi HaJaHHS Pi3HUX BHJIB MOCIYT KOMIIaHIsIM-
Y4acHUKaM iHAYCTpPiadbHOTO MapKy.

Bignosigno no 3akony Ykpainu «[Ipo iHIycTpianbHI TapKu», CTBOPEHHS 1 (YHKIIOHYyBaHHS
1HIyCTpiaJbHUX MapKiB Ha TEPUTOPii YKpaiHU 3/TIHCHIOIOTHCS HAa TaKUX 3acaaax: 1) BUIBHOTO JOCTYITY
o iHpopMamii mpo MOMIHMBICTH BHUKOPHUCTAHHS 3€MeNlb UIsl CTBOPEHHS iHIYCTpiaIbHUX NAapKiB;
2) KOHKYPEHTHOCTi y BHOOpI Kepyro4oi KOMIaHii Ha 3eMIIsIX JEP)KaBHOI Ta KOMYHAJIbHOI BJIaCHOCTI;
3) rapaHTyBaHHSI TpaB Ha 3€MENbHI IUISHKH y MeXKaxX IHAYCTpIiaJibHOrO mapky; 4) aepiaBHOI
MiATPUMKH CTBOPEHHS 1HIYCTpiabHUX MApKiB; 5) Aep’KaBHOTO CTUMYJIIOBAHHS 3aTydeHHsI IHBECTHIIIH
B IHIyCTpiaNbHi mapku [2].

PimmeHHst ipo CTBOpEHHs iHAYCTPIiaJbHOTO MapKy MPUHAMAETHCS iHINIATOPOM CTBOPEHHS HA OCHOBI
3aTBEP/PKEHOI 3TiTHO 3 BUMOTaMH [ILOI'0 3aKOHY KOHIIEMIIi iHIycTpianbHOro MapKy. [HaycTpianbHui
MapK CTBOPIOETHCS Ha CTPOK He MeHmre 30 pokiB.

[Inoma iHAYyCTpianbHUX MapKiB, SK MPAaBHUJIO, KONUBAETHCA BiJ] KUIBKOX JECITKIB JIO KiIBKacoT
IeKTapiB y MeXaxX OJHiel TepUTOpiaibHO-aMIHICTPATUBHOI OAMHHUIL, 10 BHJIIJICHA JUIS
MPOMHUCIIOBOTO PO3BHUTKY. B OCTaHHE ACCATHIITTS iICHY€E TSHJCHIIIS IO PO3IIUPEHHS CEPEIHBOT TUTONII
IHAYyCTpiaJIbHUX MAapKiB, IO MOB’SA3aHO 3 Oa)KaHHSM OpraHiB BJIaJW CKOHLEHTPYBATH B HHX SIK HOBI,
TakK 1 Jir04l MPOMHUCIIOBI IMiANPHUEMCTBA ((haKTHYHO BUHECTH 1X 332 TEPUTOPIIO HACEICHOTO IYHKTY).

[HimiaTop CTBOPEHHS MPOTATOM TPHOX KAJICHAAPHUX JHIB 3 JIHS TPUHHATTS PIIICHHS PO CTBOPEHHS
IHAYCTpiaJIbHOrO MapKy 3000B’S3aHMI MOAATH 1O YHOBHOBaXCHOTO JEP)KaBHOI'O OpraHy KOIilo
pillIeHHsI PO CTBOPEHHS IHAYCTPIAIbHOTO MapKy Ta KOHIEMIIII0 1HAyCTpialIbHOTO Napky. [Hdopmartis
PO CTBOPEHI IHAYyCTpiajibHI THapKh € IyOJiYHOI0, JOCTYH [0 Hei 3a0e3rneuye yIMOBHOBa)KEHUH
Jiep>KaBHUI OpraH.

PimenHss mpo CTBOPEHHS iHAYCTPialbHOTO MApKy € IMiACTAaBOIO Ul YKIAAEHHS JIOTOBOPY IIPO
CTBOpEHHS Ta (YHKIIOHYBaHHS iHIYCTPIaJIbHOTO MapKy MiXK iHIIIaTOPOM CTBOPEHHS Ta KEPYHOUOO
KOMIIaHI€l0 1HAYCTPiaJIbHOTO TapKYy.
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Pazom 3 TuM, BiIMITHMO, IO HAa MPAKTHUIl 0arato iHAyCTpialbHUX ITapKiB, OCOOIHUBO B KpaiHax, IO
PO3BHBAIOTLCS, a00 B3araii He3aisHi, 800 MalOTh 3HAYHUH 00CAT BUIBHHUX IUTOI. le 3yMOBIIEHO:

- Mpo(hiUTOM CTBOPEHUX MOTYKHOCTEH — SKIO 1HIIIIAaTOPOM CTBOPEHHS iHAYCTPIadbHOTO MapKy
€ MiCIeBi TpoMajad, TO BHHHMKAE CHUTYaIlis, KOJM KOXKHA TPOMaja 3a3BHYail HAMAaraeTbCs
CTBOPUTH BJACHUM 1HIYCTpiaIbHUH TMapK, HE3BaXA4M HAa TE, IO IOPYyY BXKE MOXKE
¢ yHKIIOHYBaTH TTO/TIOHIIA TTAPK;

- OOMEXCHICTIO TEpMiHY Mii MUIBI — YacTHUMH € BUMNAJKH, KOJIM KOMIIaHii TPUXOASITh B
IHAyCTpiabHUHM MapK Ha TePMiH Aii TOJATKOBHUX MUTBT, MIC/IA YOTO HEPEMIIIYIOTHCS 0 1HIIIOTO
IHIYCTpiaIbHOTO TIAPKY B MeKax a0o 32 MeXaMH KpaiHH, 3 METOI0 OTPUMAaHHS HOBUX IJIBT;

- C1a0KOI0 1 HU3HKOE(PEKTHBHOIO POOOTOIO MO0 3ayUeHHS IHBECTOPIB;

- HasSBHICTIO IPUBa0IMBIIINX PEKUMIB EKOHOMIYHOI ISIIFHOCTI B CYCIAHIX KpaiHax [3].

3 MeToro 3iMCHEHHS TOCHOAAapChKOI MISIIBHOCTI y MeXax IHAYCTpiadhbHOTO TapKy 3000B’s3aHi
VKJIAaCTH  JOTOBIp MPO CTBOPEHHS Ta (YHKLUIOHYBaHHS IHAYCTPIaJIbHOTO MAapKy, AOTOBIp Mpo
3MICHEHHS TOCMOMAPCHKOi MIsITBHOCTI Yy MeXaxX IHIycTpialbHOrO mapky. Tak, JOTOBip TIpo
3MiCHEHHS TOCTIOJaPChKOI AISUTBHOCTI Y MEXax 1HAYCTPIaTbHOTO MapKy YKIAJAETHCA MK KePYIOUOI0
KOMIIAHIEI0 Ta Cy0’€KTOM TOCIOJApIOBaHHS, SKHH Mae HaMmip HaOyTH CTaTyCc Yy4acHHKa
IHAYCTPiaIbHOTO MApPKY.

CyTTeBHMH yMOBaMH JIOTOBOPY IIPO 3MIHCHEHHS TOCTIONaPCHKOI MiSUTPHOCTI Y MeXKax 1HIyCTPialbHOTO

HapKy €:

1)  BUIM AISUIBHOCTI, pOOOTH, TOCIYTH, SIKi 3IIHCHIOIOTBCS 32 YMOBaMH JOTOBOPY MPO 3IiHCHEHHS
TOCIIOIaPCHKOT JiSUTBHOCTI y MeXaX iHAyCTPiadbHOTO TapKYy;

2)  mepeBaKHE BUKOPHCTAHHS ITPAIli MPAI[iBHUKIB - TPOMaISIH Y KpaiHH;

3)  ymoBH, OOCSTM Ta MOPSIOK CTBOPEHHS 1 MOJIMIICHHS OO0’ €KTIB IHKEHEPHO-TPAHCIIOPTHOI
iH(pacTpyKTypH Ta iHIKX 00’ €KTIB Ha 3eMENbHIHN MIISHIN YIaCHUKA;

4)  CTpOK Aii 10rOBOPY;

5)  iHBecTHIiHI 3000B’s13aHHS YYaCHUKA;

6)  ¢iHaHCOBI BIIHOCHHHU CTOPIH;

7) BiJINIOBiIaJIbHICTh 32 HEBUKOHAHHS CTOPOHAMU 30008’ SI3aHb;

8)  HOpsIOK MPOJOBKEHHS 1 MPUIUHEHHS JOTOBOPY MPO 3IiHCHEHHS TOCIOAAPCHKOI isIBHOCTI Y
MeKax iHAYyCTpiabHOTO MapKy;

9)  mpaBa Ta 000B’SI3KU CTODIH;
10) mopsAMOK BUPIIIEHHS CIIOPIB MiK CTOPOHAMH.

CTBOpEeHHsI IHCTUTYTY IHIYCTpialbHUX MapKiB B YKpaiHi CTOCYETbCs LINOTO psimy cyO’ekriB. [lo-
nepie, 1€ Y4aCHUKA PUHKY HEPYXOMOCTi. AKTyaJIbHa 3apa3 TEHACHIIIS 10 TIEPEMIIICHHS | BHHECESHHS
BUPOOHMYMX TOTYKHOCTEH 3a Mexki MicTa mependadae OymiBHUITBO HOBOI ab0 PEKOHCTPYKIIiIO
ICHYFOUOT TIPOMHCIIOBOI HEPYXOMOCTI. 3 OISy Ha 1€, BUHUKA€E MUTaHHS €(PEKTHBHOI oprasizarlii
BUPOOHMYOr0 NUKIY Ha HOBii Tepuropii. [lo-apyre, TpaHCHalioHaNbHI KOpIOpalii, MPOMHCIOBI
KoMmmaHii. Benuki xommaHii BHSBISIOTH iHTEpPEC O CTBOPEHHS IHAYCTpiaibHUX TMapKiB y pasi
PO3BUTKY 1 3a0yJOBHM MYyHIIMOATBHUX 3€MEJb, BIIJAHUX il iHAycTpiajdbHy 3a0yAoBYy, a MicLeBi
HEBEJMKI KOMITaHil po3risialoTh BapiaHTH ydyacTi B 1HAYCTpiajbHUX IMapKax - HaNpHKIaI, y pasi
PEKOHCTPYKILii BUPOOHMYMX LEXiB I iX mopjanblioi 34a4di B OopeHAy abo mpu CTBOpeHHI Oi3Hec-
inkyOaTopiB. Ilo-Tpere, micueBi opranu Biaiu, AepkaBa B Iisiomy. IlepeHeceHHs BUpoOHHUTBA 3a
MexXi MicTa 3a0e3reduye BUPINICHHS LUIOr0 psiay MpoOJieM - eKOJOTiYHHX, JIOTICTUYHUX, COIIaIbHO-
E€KOHOMIYHUX.

OTxe, BBAXXAEMO, 1110 NO3UMUBHUMU PUCAMU OISLTbHOCII IHOYCMPIATbHUX NAPKi6 6 YKpaiHi €:

1)  iHmycTpianbHi HapKH — 11e HEOOXiIHMI YNHHUK CTHMYJIFOBAHHS Ta MOKPAICHHS HOTO raqy3eBol
CTPYKTYpH;

2)  JiSUIBHICTB IHIYCTpiaJbHUX MapKiB 3a0e3Meuye MOXKIUBICTh CTBOPEHHSI HOBHX POOOYMX MICIIb;
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CTBOPEHHS J10JaTKOBUX (DIHAHCOBHX BJIMBaHb Y OFOKET;

TISTTBHICTh IHIYCTPIaTbHUX TApKiB 3YMOBJICHA MI€I0 OCOOIHMBOTO TOMATKOBOTO PEXKHUMY,
BIAMIHHOIO BiJ 3arajbHOIO;

MOJKJTUBICTh €KOJIOTTYHOTO OUHIICHHS TEPUTOPIN MICT BiJl BUPOOHHIITBA.
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INPOBJIEMHI ACIIEKTHU BUSABJIEHHSA I IPUTATHEHHSA 10 BIAITIOBIIAJIBHOCTI

3A IPOTUIIPABHY BE3JIISVIBHICTH Y COEPI IOPYIIEHHS JOCTYILY
IO MYBJITYHOI IH®OPMAIIII

[lypynosa K.B., k.10.H., 1OLIEHT

Kpueopisvkuii nayionanvnuti yHigepcumem

VY nmocmimpkeHHI aBTOp PO3KpHBAE MPOOIIEMHI acTeKTH BUSBICHHS i MPUTATHEHHS IO BiANOBITATBHOCTI 3a
MIPOTHIIPAaBHY OE3MISTIBHICTh y cdepi MOpyIIeHHS AOCTymy A0 myOmiuHoi iHdopmamii. ABTOp momae
BU3HAUEHHS IPOTHIIPABHOI OE3MisSUIBHOCTI, BHCBITIIOE ii CKIagoBi €NeMEHTH. AKIEHT y TOCIiIKEHHI
3po0JicHH Ha BU3HAYCHHI 1 JOCHI/KCHHI TaKUX MPOTUIPABHUX MisSHb SK HCHAJaHHS BiINOBIAI HA 3aluT i
HEONPHJIIOJHEHHsS iHpopManii. ABTop y poOOTi 3anpoNOHYyBaB BHECTM KOPEKTHUBH Yy BIAIOBIAHI HOPMH
BITYM3HSHOTO 3aKOHO/IABCTBA.

Kniouosi cnosa: ingopmayis, docmyn 0o ingopmayii, nyoriuna iHgopmayis, npomunpasua 6Oe30isibHicmb,
HeHaOaHHs 8I0N0GIO0I Ha 3aNum, HeONPUNIOOHEHHS IHPOPMAayil.

Olypynmosa K.B. TIPOBJIEMHBIE  ACIIEKTBHI BBIABJIEHWS W IIPUBJIEYEHUS K
OTBETCTBEHHOCTU 3A TIPOTHMBOIIPABHYIO BE3JEATEJIIBHOCTH B CO®EPE HAPYIIEHUA
JIOCTVYIIA K IIYBJIMYHON NTHO®OPMALIH // KpuBOpOIKCKUii HALMOHATIbHbIH YHHBEPCHTET, YKpaHHA
B nccnenoBaHuy aBTOp pacKpbIBaeT MPOOJIEMHBIE aCHEKThl BHUIBICHHUS M MPUBJICYCHHUS K OTBETCTBEHHOCTH
3a MIPOTHBOIPABHYIO Oe3/1esITENIbHOCTD B chepe HapyIIeHns JOCTyna K MyOan4Hoi nHdopmanuu. ABTOp Aaet
OIpeJie/IeHne MPOTHBONPABHONH OE31esATENbHOCTH, OCBEIIaeT €€ COCTaBHbIE OJIEMEHTHl. AKIEHT B
UCCIICIOBAaHUM C/IeJlaH Ha ONPENCJICHHH W HCCICIOBAHUM TAaKUX IPOTHUBOIPABHBIX JESHUH, Kak
HENpeJOCTaBICHHEe OTBETa Ha 3alpoc M HeoOHapogoBaHMe HH(MOpMALMU. ABTOp B paboTe MPETONKUI
BHECTH KOPPEKTUBBI B COOTBETCTBYIOIIIE HOPMBI OTEYECTBEHHOTO 3aKOHOJATEIbCTRA.

Knwueevie cnosa: ungopmayus, docmyn Kk uxHgopmayuu, nyoauuHas uHgopmayus, npomusonpasHas
be30esimenbHOCmb, HenpedoCmasienue 0meema Ha 3anpoc, HeOOHAPOOO8aHUe UHGOPMaAYULU.

Shyrypova K.V. PROBLEMATIC ASPECTS OF EXPOSING AND BRINGING IN TO
RESPONSIBILITY FOR ACTIVITY IN THE FIELD OF VIOLATION OF THE ACCESS TO THE
PUBLIC INFORMATION / Krivorizky national university, Ukraine

In research an author exposes the problematic aspects of exposing and bringing in to responsibility for
illegitimate activity in the field of the violation of the access to the public information. An author gives the
decision of illegitimate activity, lights up its component elements. An accent in research is done on a decision
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and research of such illegal acts as evasion to the answer for a query and promulgation of information. An
author in process suggested amending home legislation in the corresponding norms.

Along from administrative-illegitimate action, there is another (passive) external form of expression of
illegitimate act — administrative-illegitimate inactivity. In such case by passive behavior the subject of the
administrative crime violates a legislative requirement to carry out those or other active actions.
Administrative-illegitimate inactivity as a form of external misbehavior or offence determined by a
legislator’s indispositions of the 60 articles of Special part of the Constitution of Ukraine.

Administrative-illegitimate inactivity in the field of access to information touches offences, regarding
ZY "About access to public information".

Thus, we can draw conclusion that the questions of administrative-illegitimate inactivity are certain in the
normatively legal field, however it is not yet sufficient experience for the decision of such offences in
practice.

U.S. Coller gives such determination of the administrative-illegitimate inactivity, which is illegal non-
fulfillment of the rights that one must carry out on the sort of the activity consciously and in a volitional form.
We can add, that administrative-illegitimate inactivity in the field of violation of the access to the public
information will be realized in three forms:

— The evasion to the answer is for a query.
— Concealment of the information.
— Mismanagement of documents” registration.

The analysis of international experience showed a tendency to promulgation of information among managers.
Key words: information, access to information, public information, administrative-illegitimate inactivity, evasion
to the answers, not promulgation of the information.

Sk BuzHawae B. UepHamguyk, Hapsay 3 aaMiHICTPaTHBHO-TIPOTHIIPABHOKO [I€I0, ICHYE Ie OJHA
(macuBHa) 30BHIIIHS (opMa BUPAKEHHS MPOTHIIPABHOTO JiSHHS — aJMiHICTPATHBHO-IIPOTHIIPABHA
0e3isUTbHICTh. Y TaKOMY BHUIAQJKY NUISIXOM IAacCHBHOI MOBEIIHKH CY0’€KTOM aJIMiHICTPaTHMBHOTO
MPaBOMOPYIIEHHS TOPYIIYETHCS 3aKOHOJaBYa BHMOTA 3MIMCHIOBATH Ti 4M iHII akTtwBHI mii [1, 106-
109]. AaMiHiCTpaTHBHO-TIPOTUIIPAaBHA OE3IisSUIBHICTh SK (opMa 30BHIMIHHOTO MPOSBY MOBEIiHKH
cy0’eKTa TPaBOIOPYIICHHS BH3HAYAETHCS 3aKOHOJABIIEM Y Aucmo3ulisx 60-tu cratedi OcoOiuBoi
gyactuan KYmAII (ct.ct.41, 41-2, 41-3, 44-1. 45, 51-1 Tta iH.). AAMIiHICTPaTHBHO-TIPOTUIIPABHA
0e3misUTbHICTh y cepi ToCTymy 10 iH(opMarii CTOCyeThCs TIpaBONOpyIIieHb, Bu3HaueHuX 3Y «lIpo
JOCTyI 1o myOuiynoi indopmarii» [4, 38].

OTxe, MH MOKEMO 3pOOMTH BUCHOBOK IPO T€, IO TUTAHHS aJMiHICTPAaTHBHO-TIPABOBOI O€3/IisUTBHOCTI
BU3HA4YeHI B HOPMATHBHO-TIPABOBOMY TIOJi, ajie TIOKH IO BIJICYTHIH TOCTATHIM JOCBIJ ISl BUPIMIEHHS
TaKHUX MPABONOPYIICHb Ha HpakTulli. CamMe TOMy HEOOXIJIHUM € JOCIIKEHHS SIK TEOPETUYHOTO, TaK 1
NPaKTUYHOTO AacCIeKTiB BHUSBJICHHS 1 TPUTATHEHHS JO BiIMOBIJATBHOCTI 32 MPOTHIIPABHY
0e3isUTbHICTD Y cdepi MOPYIIeHHS JOCTYITY 10 IMyOIiYHOI iHpopMarii.

[lutanas QopMmyBaHHS 1 PO3BUTKY CYCHUIBHHX iHGOpPMAIifHMX BiTHOCHH 1 BIAMOBIAHOTO iX
NPaBOBOTO PETYJIOBAaHHS PO3TJSNAIOTH Yy CBOIX HaykoBuX mparsx [.B. ApicroBa, B.M. Bpuxko,
P.A. Kamoxxnuii, T.A. Kocrenpka, B.C. Ilumbamox, M.A. IllBens Ta iHmn BueHi. LlikaBi mjs
MONANBIINX JIOCIIIPKEHb IMIOJ0 BHIIB MocTymy 10 iH(opmamii poduts BucHOBKH H.B. Kymakoga.
B.I". [Tunumayk po3kpuBae MpoOJIeMy CTAHOBICHHS 1 PO3BUTKY iH(OpPMAIiHHOIO 3aKOHOAABCTBA B
KOHTEKCTI €BpOiHTerparii YKpaiHu, 10 € CBOEUYaCHUM 1 moTpeOye OijbIll JETaJILHOTO JIOCIIHKCHHS.
[Tpu ipboMy afMiHICTpATHBHHUN acTIEKT MPOTHIIPABHOI Oe3MisIIBHOCTI ¥y cdepi gocTymy 10 iHpopmarii
3aJIMIIAETHCS JIOCI HE JIOCIIIKEHNM.

BuzHauaroun MeTy JOCIHIKEHHS, HEOOXIIHUM € 3’SCYBaHHS IOHSTTS aJIMIHICTPATHBHO-TIPOTHIIPABHOI
oesmisutbHOCTI. }O.C. Konnep Hagae Take BU3HAYEHHS aAMiHICTPaTUBHO-MIPOTHIIPABHOI O€31isUTbHOCTI — 11e
NPOTHIPaBHE HEBHMKOHAHHS a00 HE3aCTOCYBaHH:S 0COOOI0 CBOIX MpaB, SIKi BOHA MOBMHHA 3IIMCHIOBATH 32
pooM CBO€T JisUILHOCTI CBiZIoMO 1 y BoJbOBiH (opmi [6]. Mu MokeMo JojaTH, MO MPOTUIPABHA
0e3misUTBHICTD Y cdepi MOPYIIEHHsI IOCTYITY 0 IMyOnivuHO1 iHpopMaLii peanizyeTbesl y TphoX Gpopmax:

v Henazmanus BiAIOBINI HA 3aIIUT.
v' Heonpumoanenns inpopmariii.
v' HesniiicHeHHs peecTpartii TOKyMEHTIB.

OT)KC, METa HAIIoro ,Z[OCJ'Ii,Z[)KeHHH BUPAXKAECTHCA Y ACTAIIBHOMY aHaITi31 KOJKHOI 3 Ha3BaHUX (1)OpM

Posrnsmaroun nuTaHHS TPOTUIPABHOI OE3/isUILHOCTI y cdepi MOopyIeHHs TOCTyIy Jo iHdopMailii,
NepeyciM, CIIiJl PO3KPUTH TaKUi BUJI MOPYILICHHS MPaB JIFOIWHH, IK HEHaJaHHS BIIOBI/II Ha 3aIlMT.
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[Topymenns moao HeHagaHHS BIANOBiAI Ha 3amuT BcraHoBieHe B cT.24 3Y «lIpo moctym mo
myosigaoi iHpopMarii» 1 He Bu3HaueHe B KYmAIL. Tomy nomisbHMM, Ha Hamry AyMKy, Oyze
BU3HAYUTH CKJIAJ] TIPABOMOPYIICHHS, CyIOBY MPAKTUKY, siKa iCHye B YKpaiHi 3 IbOrO MUTAHHSA i, SK
pe3yJIbTaT, — 3alPOTNIOHYBATH BHECTH 3MIHH JI0 iICHYHOUOTO aIMiHICTPATUBHOT'O 3aKOHOIaBCTBA.

O. Bamyk posywmie miJ HEHaJaHHSIM BiAIMOBiAI Ha 3alUT MPOTUIIPABHY OE3MISLUTBHICTH IEP>KABHOTO
CIy)XOOBIIS, fKa TIOJNSATae B TACHBHIM TMOBemiHINl (HEBYMHEHHI JKOJHUX Miil) 1 HEBHKOHAHHI
MOKJIJICHOTO Ha HBOTO MPaBOBOTO 000B’ 3Ky HaJaTH iH(opMaIliro 3a 3anuToMm [2].

MH TIOTO/KYEMOCh 3 JOCHTIJHHICIO 1 MPONOHYEMO BJAaCHE BU3HAUCHHS TAKOTO IOPYIICHHS.
HenamanHs BiAMOBIII HA 3aIUT — I1¢ HEBUKOHAHHS ITOCAIOBOI0 0COO0I0 — PO3MOPSIHUKOM iH(pOopMaIltii
000B’sI3Ky IOJI0 PEaKIlii Ha 3amuT Ha iH(OpMaIlito 1 iIrHOpyBaHHS HEOOX1THOCTI BiJMIOBIJ/Ii HA HHOTO.

Busnauaroum ckian MMpaBONOPYIICHHS, CIICPITY OKPECINMO 00’ €KT IpaBOIIOPYUICHHS.

Jlo 00’ekTy TpaBOMOPYIIEHHS HAJEXKHUTh CHEHU(IYHAA KOMIDIEKC CYCHITBHUX BiIHOCHH, SKi
00yMOBIICHI MOPYIIEHHSIM JOCTYIY 10 iH(opMamii y BUTTISAI HeHaAaHHS BiIMOBIIl HA 3aIIHT.

OO6’eKTHBHA CTOPOHA MPABONOPYILIEHHS BKJIIOYAE CYKYIHICTh MPOTUIIPABHUX JisIHb MOCaa0BOI 0cO0H,
10 BUPAKAIOTHCS Y opMi O€3MisITHHOCTI CTOCOBHO JI0 HaJaHHS BiAIIOBi/I HA 3aITUT.

Jlo uX MpOTUIPAaBHUX JisTHB MTOCAT0BOI OCOOM MOXKEMO BiTHECTH TaKi:

1) HEHA/IaHHS BIAMOBIAI Ha 3allUT, SKIIO Yy 3alHMTyBada iCHYE MiATBEPIKCHHS BiIIpPaBICHHS
3anmuTy i3 (pikcarliero 1aTH TaKOTO BiAPaBICHHS;

2)  HeHaJIaHHsI BiMOBI/I HA 3aIIUT, SKIIO 3alIMTyBay BiIIIKOTyBaB BUTPATH HA KOMIFOBAHHA ab0 IPYK;

3)  HeHaJaHHS BIANOBII Ha 3aIHT, SKIO PO3MOPSIHMUKOM MPOJOBKEHO CTPOK PO3IIISAY 3aIuTy 1
IICJIS MOTO 3aKIHYCHHS BiJICYTHS Oy/Ib-sKa BiJIIIOBI/Ib;

4)  HeHaJaHHs BiANOBIAI HA 3aIHT, SKIIO PO3MOPSIHUKOM BiJCTPOYCHO 3aJOBOJICHHS 3aIUTYy 1
MICJIS 3aKIHYCHHS CTPOKY BIJICTPOYKH HE HaJIaHO YKOJIHOT BiIITOBII.

Cy0’eKTOM MpaBOMOPYIICHHS € MocajoBa ocoba sSK PO3MOpsSAHUK iH(popMamii ado yImOBHOBaKEHA
0coba pO3MOPSHMKA, HA Ky MOKJIAJEHUH OOOB’S30K MpUIMATH 3alWTH 1 HAJaBaTH BIATIOBiAI Ha
3anuTy Ha iH(QOpMAITiTO.

Cy0’eKTHBHA CTOpPOHA TIPABOIMOPYLICHHS NpeAcTaBieHa sk y Gopmi ymuciy, Tak iy ¢dopmi
HeoOepexxHocTi. BuHy y ¢opmi HeoOepeXHOCTI MOXXKHa NTPUIYCTHTH 32 TMOPYIITHHUKOM Yy TOMY
BUIIAJKY, KOJIM BiH TIOBHICTIO ITHOPYE CBiii 000B’S30K BiANOBINaTH HA 3anUTH Ha iHQopmamiro. Taka
CUTYyaIlisl MOXJIMBA, SIKIIO T0CajoBa 0co0a yCBiJOMIIIOBaJia CBOI Jii, ajle¢ HE HaJlaBaja BaXKJIMBOCTI
HaCJIiJIKaM CBO€i moBemiHkud. Ha Hamry ayMmKky, SIKIIO 3anmuTyBadeM BYMHEHI JOJATKOBI il 11010
HaJaHHA 3anmuTy Ha iHopMarii (HampukiIam, orladeHi BUTPATH Ha KOIIOBAHHA Ta APYK), TO TAKHMA
PO3BUTOK TOJIiN Mepeadavae mornepeHE KOHTAKTYBaHHS 3alUTyBava 3 PO3MOPSITHUKOM iH(opMmarii i
HE 3aJIMIIAE I OCTAHHHLOI'O MOMKIMBOCTI HE BHUKOHATH CBili O0OOB’S30K 3 HaJaHHS BIANOBIAI Ha
inpopMmarito. KpiMm TOro, Ko po3mOpsAAHWK BXKe NMPUKHSAB 3alHUT Ha iH(GOpPMAILIO i BUAAB CBOE
PILICHHS PO MOJOBXEHHS CTPOKY PO3IIISAY UM BIICTPOUKY TAKOT'O PO3IIISTY, MA MOXKEMO Ka3aTH Ipo
YMHCHI JTii po3nopsiTHIKA IPY HEHA/IaHH1 BiJINOBI/Il HA 3aMUT Y BKa3aHUX CUTYaIlisIX.

Sk BUAHO 3 aHaJIi3y, Cy0’€KTHBHA CTOPOHA HaHYaCTIIIe Tiepe0ayae BUHY y GOpMi yMHUCITY.

AHai3yro4ud CyJI0BY NPaKTHKY 3 BU3HAYEHOT'O MUTAHHS, CIIiJ 3ayBaKUTH, Mo P. ['0I0BEeHKO BBakae
JOLIJIBHUM TIPM  PABOIOPYIICHH] MO0 HEHAJaHHS BIAMOBIAI HA 3amUT MOJAHHS CKaprd Ha
ITHOPYBaHHS 3aUTY PO3MNOPSAHUKOM, KOJIU TOH JKOJHUM YHHOM HE pearye Ha Horo HajXoKCHHS.

Skmo npoaHanizyBaTH CBITOBY NPAaKTHKY HaJaHHS BiANoBiged Ha iHpopmauiiHi 3amuty, TO OLIbLIICTH
3aKOHIB BUMAraroTh BiJl JIEp>KOpPraHiB HaJJaBaTH TIOBIIOMJICHHSI TIPO CBOI BIZMTOBI/Ii HA 3aIATH.

Jliist 33/I0BOJIGHUX 3aIUTiB MOBIJOMJICHHS MOXKE MICTUTH 1H(POPMAIIIIO TIPO TuIaTexki 1 popMy, B sIKii
3anmuT OyJe 3aJ0BOJICHUH, i, MOXJIMBO, 3Tajika MpO IPaBO IOJABATH amelIlilo, SKIO 3asBHUK HE
3TOJICH 3 BIAMOBIIIO. SIKIIO 3aMUT BiAXWICHUH, TTOBIIOMIICHHS 3a3BHYail MICTUTh IPUYMHU BiJIMOBH,
O0akaHO 3 TIOCHJIAHHSAM Ha KOHKPETHE TIIOJIOKEHHS 3aKOHY, 1 iHQoOpMaIiio Npo MpaBo IOAATH
anessito. Lle mae MOXKIIMBICTh 3asBHUKOBI BUPILMIUTH, Y TpeOa MOJaBaTH alelsiliio, 1 € MiICTaBO0
JUTs 1i TOJTaHHS, SKIIO TaKe PilllEHHS TPUHHATE.
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IcHyfOTH 1 OiBII KOHKpEeTH30BaHI mpaBwia. Y llepy moBigomiieHHS mpo BigMOBY B iHMOpmariii
MMOBUHHO BKAa3yBaTH TEPMiH, BIPOAOBXK SKOTro iH(OpMaris 3adumaTtuMeTbes KoHpimeHmiiHow. Y
Bonrapii moBigomMIieHHs, IO TapaHTye AOCTYI, MOBHHHE BKa3yBaTH YacOBUH iHTEpBaJ, BIPOJOBXK
AKOTO JOCTYN 10 iH(opMamii MOKHa «BHMaraTH», a MOBIOMJICHHS NpPO BiAMOBY Mae OyTH abo
MIIMACAHO 3asgBHUKOM, abo BimmpaBiaeHo pekoMeHmoBanuM juctoM. Y CIIA 1 Kuprmscrani
MOBIIOMJICHHSI TIPO BiJMOBY IOBHHHO MICTHTH IM’S YWHOBHHKA, BIIIOBIAIBHOTO 3a TPHUHAHSATE
pimenns. Y CILIA HeoOximHO BKa3yBaTH 00’eM iHpopMmalii, B sKiii BiiMoBIeHo, a B Kupruscrani —
JIeTalbHy 1H(QOpMAIIiI0 HE TUTHKH TIPO MPaBO MOJABATH aNelIlio, aje TaKoXK 1 IMepeltik opraxizamii y
[IHOMY PETriOHi, sIKi 3aiMaIOThCS MUTAHHAMH JIOCTYIY 0 iHpopMarii i mpas moauHHA [8].

VY Oyab-IKOMY BWIIaJKy, CBiTOBa CIUJILHOTA CTOITh Ha NMPHUHIMIIAX HAJAHHS BiJIOBiJI HA 3amuT, a
MPOTHIICHKHI JTiT 3 I[LOTO MUTAHHS MOXKYTh PO3TJISIATUCS SIK TIPABOTIOPYIIICHHSI.

OTXe, pO3MNIAHYBIIM NHUTAaHHSA IIOAO HEHAJaHHS BIAMOBIAI HA 3amUT, MU IIWIUTA BHUCHOBKY TIPO
HeoOXimHicTh AonoBHEHHs cT.212-3 KYHAII Takorw micTaBO BiAMOBINAILHOCTI i BHKJIACTH i y
TaKii pelaKiii:

«Henaganas iHdbopMaiii Ha 3amuT, HEHaJAaHHS BIANOBIAI HAa 3amMT, Oe3MmijicTaBHA BigMOBa Y
3aJI0BOJIEHHI 3alMTy Ha iH(OpMAaLi0, HagaHHg a00 ONpUIIOAHEHHS HEAOCTOBIPHOI, HETOYHOI abo
HenoBHOI 1H¢opMalii, HeoOIpyHTOBaHe BinHeceHHs iHGopMaiii mo iHdopmaiii 3 0OMEKEHUM
JOCTYIIOM, HaBMMCHE IPUXOBYBaHHA a00 3HUINEHHSA iH(opMalii Y JOKYMEHTIB (IIAKpECIEHO —
aBtop, K.B. lllypynoBa), HecBoeuacHe HaJaHHS iH(opMarii, HagaHHs iHpOpMarIii, 0 He BiAMOBigaE
JUHACHOCTI, y BHUIAJKaX, KOJW Taka iH(opMallis Mifjsrae HaJaHHIO Ha 3alUT TPOMaJTHUHA YU
IOPUIMYHOI 0COOM BiJMOBIIHO 110 3akoHiB Ykpainu "IIpo indopmariiro”, "[Ipo goctyn a0 myOmiuHOl
indopmarii”, "Ilpo 3BepHenns rpomaznsH", "lIpo moctym mo cymoBux pimens" ta "IIpo 3acamgm
3armo0iraHHs 1 mpoTtuaii kopynimii', ab0 Ha aJBOKATCHKWUH 3allUT, 3amuT KBai(iKaiiiHo-
JUCIUILTIHAPHOT KOMICii anBokaTypH, i1 majatd abo 4ieHa BiAmoBigHO o 3akoHy Ykpaiuu "IIpo
aJIBOKATypy Ta aJIBOKAaTChKy HISUTbHICTE" — TATHE 32 COOOI0 HaKIJIAJACHHS ITpady HA MOCaTOBHX OCIO
BiJl IBAIISATH I’ SAITH JIO I’ ATAECATH HEOMOJATKOBYBAaHUX MiHIMYMIB JIOXO/iB TPOMAJISTHY.

Hami  po3rnsHeMO  MpaBOMOpPYWIEHHS MIOAO  HeompwmogHeHHs  iHopmanii. [lopymenns
3aKOHOJIaBCTBA MPO JOCTYN J0 iH(opmaiii 3a MiCTaBOK HEONPUIIOAHCHHS Takol iH(opmarrii
BignmosimHO Mo BUMOr 3Y «lIpo moctym mo myOmiunoi iHQoOpmamii» monsrae y Oe3misuIbHOCTI
JICP’KABHOTO CIIY>KOOBIIS, IO BiJOOpaKEHO y HEBUMHEHHI Mii 100 PO3MIIICHHS TmepeadadeHol
3akoHOM iH(opMaIlii y BcTaHOBIEHi cTpoku [3].

3akoHOJaBcTBO Mpo xoctyn 1o iHdopmanii BusHauyae y c1.15 3V «lIpo moctynm mo myOGmiunoi
iHdopMmarii» Buan iHQOpMamii, 0 € O0O0OB’S3KOBOIO [UIsl OIPIUTIOJHEHHS, IMPOTE BITYMIHIHUMA
3aKOHOJABEIb 3AIMIIMB I1032 YBaror NHTaHHsS MIOJ0 Croco0iB ompuatogHeHHs iH(opmarii. Ha
HiJICTaBi aHai3y 3aKOHOJABCTBA MU MOXKEMO Ka3aTH IMPO ONPWIIIOJAHEHHS IUIIXOM TTOJAHHS 3asB Y
mpeci, onmyOIIiKyBaHHS B JPYKOBaHHMX BUJAHHSIX, pO3MilleHHs iHopmaii Ha odimniiiHoMy BeO-caiiTi
posnopsiiHrKa iHdopMallii, DUITXoM HaJaHHs iHpopManii yepe3 iHdopMaliiHi CTEHIH, TOIIKH TOIIO0
[3]. Hesiki ciocobu onpuittogHeHHst iHGopMallii BU3HAYEHI Mi3aKOHHUMH akTaMu. [IpukiazomM Moxe
oytu IlocranoBa KaGinery MinictpiB Ykpaiau «IIpo Ilopsaok onprmitogHeHHs y mepexi IHTepHeT
iHdopMallii Mpo IisUIBHICTH OpPTaHiB BHKOHaBuOoi Biaam» [6]. KpiM IbOro, pO3HNOpSITHUK MOXKE
BJIACHUM DILICHHSM BU3HAUUTH MOPSIOK ONPUIIOJHEHHS MmyOuiyHoi iHdopmarii. [Tpukmamom moxe
OyTH pO3MOPSIKEHHS TOJOBM MICIIEBOI JepXaBHOi afMiHIicTparii mpo mopsamoK odimiiHOTOo
OTIPHUJIIOAHEHHSI TPABOBHX aKTiB MIiCIIEBOI JIepKaBHOI aAMiHICTpaLii.

AJle, HE3BaXAIOUM HA IHMPOKHUH CIEKTP CIIOCOOIB ONPHITIOAHEHHS iH(MOpMaIlii, MOYKHA KOHCTATyBaTH
HAasIBHICTH IIPABONOpYILEHb y 1ill cdepi. ToMy AOUUIEHUM, Ha Hally OYMKY, Oyae BH3HAUCHHS CKIIay
NPaBOTIOPYILEHHSI, JOCBiY IIPABOBOTO PETYIIOBAHHS TAKOTO MPABOIOPYIIEHHS Y MIXKHAPOIHIN MPAKTHULI 1
PO3po0Ka MPOITO3HIIIH 00 YIOCKOHAJICHHS iICHYIOUOT0 aIMiHICTPAaTUBHOTO 3aKOHO/IaBCTBA.

OTxe, TUTaHHS MIOJO CKIQJy MPABOMOPYIICHHS BKJIOYAE aHAN3 TPABOMOPYIICHHS MO0
HEONPUIIIOTHEHHS iHQOpMaLii 3a CTPYKTYpHUMH €JIEMEHTaMH CKIIay.

OO0’ €T TPaBOIOPYIICHHS BKJIFOYAE KOMIUIEKC CYCIUIBHUX BiTHOCHH Y cepl MOPYIIEHHS IOCTYITY JI0
iHpopMallii, SKHil peanizyeThCsl Yepe3 HEONPHIIOHEHHS iHPOpMaIil BiINOBIIHO 10 BUMOT cT.15 3V
«IIpo moctyn no my6miunoi iHdopmartii» [3].
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O0’exTHBHA CTOPOHA MPABOIOPYIICHHS — 1€ KOMIUIEKC IIPOTHIPABHUX AisiHb Y (hopMi Oe3aisIbHOCTI
mocazioBoi 0coOW — MOPYIIHWKA, IO HEraTUBHO BIUIMBAIOTh HA JIOTPHUMAaHHS 3aKOHOJABCTBA IIPO
JocTyn 1o iHnpopmalii B YKpaii.

OTxe, 10 IIUX MPOTUITPABHUX JIisTHb MOXKHA BiJIHECTHU TaKi BUITAJKH, iepepaxoBaHi P. ['omoBeHKoO:
v HEONPWITIOHEHHS iH(popMarii, mpsaMo nependadeHoi B ctarti 15 3akony;

v HEONPIIIOMHECHHA 1HIIOI iHpopMarii, 000B’S3KOBICTh OIPIIIIOAHCHHS SKOi IIepemdadeHa
3aKOHOJ/IaBUMMH aKTaMHU, OCKUTBKHU TIPO I1e 3a3Ha4YaeThes B .12 4.1 ¢1.15 3akony;

v HeonmpmiIonHeHHs iH(popmamii Ha odiniiHOMy BeO-caiiTi po3MOpSIIHUKA, KOJU TaKWil BeO-CalT
icHye (HaBiTh SKIO 1151 iHGopMaIlis Oyia ONPIITIOHEHA IHIIIIM CII0OCOO0M);

v MOPYIIEHHS CTPOKIB ONPWIIIOAHEHHS 1H(pOpMaIlii/TOKyMEHTIB, sIKke BUPA3UIOCS B HEAOTPUMAaHH1
000B’sI3KY:

. onpuIroIHeHH iHQopMartii, mepexdadeHoi B 4.1 cT.15, HeBigkIagHO, ajge HE Ii3HIIIS
I’ SITH pOOOYMX JHIB 3 THS 3aTBEPKEHHA JOKyMeHTa (4.2 cT.15);

. OTIPUJIIOTHEHHS IMPOEKTIB HOPMATHBHO-TIPABOBHX AaKTiB, PillleHb HE Mi3Hime, sk 3a 20
poOouux THIB 10 naTH ix po3rasany (4.3 ct.15);

. ONPWIIOIHEHHS 1H(pOopMaIlii po (akTH, 10 3arPOKYIOTh 30pOB’I0 abo MaiiHy oci0 Ta
3aXO[H, SKi y 3B’SI3Ky 3 IUM BxHBatoThcs (4.4 ct.15) [3].

o6 3po3ymiTH CTYMHiHB CYCHUTBHOI HEOE3MEeYHOCTI IisHBb, IO CKJIAJAI0Th 00’ €KTUBHY CTOPOHY

MPaBOIOPYIIEHHS, HEOOXiTHIM € BU3HAYCHHS MepermiKy iHdopmairii, mo BcTaHoBIeHHH y cT.15 3Y

«[Ipo moctyn mo my6miuHoi iHpOpMAIIii», ONPUITIOTHEHHS SKOTO € 000B’SI3KOM JUTS IOCaJOBUX OCi0 —

PO3MOPSAHUKIB iHPOpMAITi.

OTxe, BIAMOBITHO A0 CT.15 po3mopsaaHuKy iHpopMaIlii 3000B’A3aHi OIPHITIOIHIOBATH:

1)  iudopmaunito mpo oOpraHizamiiHy CTPYKTYpY, MicCito, (YHKIII, NOBHOBa)XCHHS, OCHOBHI
3aBJaHHs, HANpsSMHU JiSUIBHOCTI Ta (iHAHCOBI pecypcH (CTPYKTYpy Ta oOcsr OFOKETHHX
KOIITiB, MOPSAIOK Ta MEXaHI3M X BUTpadaHHS TOIIIO);

2)  HOPMATHMBHO-TIPaBOBI aKTH, aKTH IHAMBIAyajdbHOI il (KpiM BHYTPIIIHBOOPTaHi3aIIHUX),
MPUAHATI PO3MOPSIHUKOM, MPOEKTH PillleHb, IO MiJJISATal0Th 0OrOBOPEHHIO, iHPOPMAIiIO PO
HOPMaTHUBHO-TIPABOBI 3aCa/ik JisUTBHOCTI;

3)  mepemik Ta yMOBM OTPHUMaHHs IOCIYT, IIO0 HAJAIOTHCS LMMH OpraHamu, (GOpMH i 3pasKu
JOKYMEHTIB, TIpaBHJIa iX 3alIOBHECHHSI,

4)  [OpsIOK CKJIAJaHHs, TMOJAHHS 3aluTy Ha iH(OpMAaIlifo, OCKAPKEHHS PIllICHb PO3MOPSIHHUKIB
iH(opMarii, it un 6€3misITHHOCTI;
5)  indopmariito po cucremy 00Ky, Buau iHMopMaIlii, IKy 30epirae po3nopsiTHUK;

6)  iHpopMamil0 NpPO MEXaHI3MH YH MpPOLEAYPH, 3a JOMOMOIOK SKHX TPOMAJCHKICTh MOXE
MIPEJICTaBISITH CBOI iHTepecH abo B IHIIMH CIOCIO BILUTMBATH Ha peaji3aliio MOBHOBAXCHb
po3nopsTHAKa iH(QopMaIlii;

7)  IUIaHM TIPOBEJICHHS Ta MOPSIOK JICHHHUI CBOTX BiIKPUTHX 3aCiaHb;

8)  posramryBaHHS Miclib, I¢ HAJAIOTHCS HEOOXIIHI 3amUTyBayaM (OpPMH i OJaHKU YCTAaHOBH;
9)  3aranbpHi MpaBWiIa pOOOTH YCTAHOBH, PABUIIA BHYTPILIHEOTO TPYAOBOTO PO3MOPSIKY;
10) 3BiTH, B TOMY YHCJIi OO0 3a0BOJIEHHS 3aIMTIB Ha iHPOPMAILiTo;

11) iudopmamiro m0po IiSUTBHICTH CyO’€KTIB BJIAJHMX MOBHOBaXKEHb, a caMe TMpo: iXHi
MiCIIe3HaXOKEHHS, MTOIITOBY aJpecy, HOMEPH 3aco0iB 3B’s3KY, ajpecH oQiliiiHOro Bed-canTy
Ta EJIEKTPOHHOI TONITH; Mpi3BUINE, M’ Ta iM’s 1O 0aThbKoBi, cioy)00Bi HOMEpH 3aco0iB
3B’SI3KY, aJ[pecH eJEKTPOHHOI TIONITH KEepiBHUKA OpraHy Ta HOro 3acTyNHUKIB, a TaKOXK
KEPIBHHUKIB CTPYKTYPHHX Ta PETiOHAIBHUX MiAPO3AiIiB, OCHOBHI (DYHKWIl CTPYKTYpHHUX Ta
perioHaNbHUX MiAPO3AUIIB, KpiM BHUIAAKIB, KOJIM Ii BIJOMOCTI Hajexarb A0 iHdopmamii 3
O0OMEKEHHM JIOCTYIIOM; PO3KJaa poboTu Ta rpadik nmpuiAoMy rpoMajsiH; BaKaHCIi, TOPSJOK Ta
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YMOBH MPOXOKEHHS KOHKYPCY Ha 3aMillleHHS] BAKAHTHHUX I10CAJl; TIepellik Ta YMOBU HaJlaHHS
mociyr, GopMH 1 3pa3Kd JOKYMEHTIB, HEOOXiTHWX i HaJaHHA IIOCITYT, MpaBWia ix
odopmieHHs; Tepenik 1 cayk00Bi HOMepH 3aco0iB 3B’S3Ky MiJIPUEMCTB, YCTaHOB Ta
opraizamiif, mo HanexaTb 10 chepu iX YHpaBliHHS, Ta iX KEpiBHHUKIB, KpIM MiANPHEMCTB,
YCTaHOB Ta OpTaHi3aiii, CTBOPEHHUX 3 METOI0 KOHCHipamii, OmepaTHBHO-PO3IIYKOBOI abo
KOHTPPO3BIAYBAIBHOI MisUTFHOCTI; TOPSAAOK CKIAJaHHSA, TOJAHHS 3amuTy Ha iH(opMaIiio,
OCKap)KEHHS PIIICHb Cy0’€KTIB BJIAJHUX IMOBHOBAaXCHb, iX Mi YW OE3MISUIBHOCTI; CHCTEMY
00Ky, Bua# iH(pOpMAIIii, TKO0 BOJIOI€ CYO’ €KT BIIaTHIUX TOBHOBAKCHD;

12)  immy iHdopmalliio mpo AisUTbHICTh CYO’€KTIB BIAJHUX MOBHOBAXEHB, MOPSIOK 000B’SI3KOBOTO
ONPUJITIOTHEHHS SIKO1 BCTAHOBJICHUH 3aKOHOM [3].

Skmo anHamisyBaTW Take MPOTHIpaBHE JiSIHHA, SK  TOPYHICHHS  CTPOKIB  ONPWIIFOJHEHHS
iHdopMmarii/nokymeHTiB, To BimnosiaHO 10 cT.15 3V «IIpo goctyn mo myOmiunoi iH(poOpMaii» HeoOXiTHO
3a3HAYMTH, 10 ONPHJIIOHEHHs BHIIE IepepaxoBaHOi iH(popMalii € HEeBiAKIaAHUM B 00OB’SI3KOBOMY
TIOPSZIKY, aJle He Mi3HiIe I’ ATH poOOYHMX JTHIB 3 THS 3aTBEpIPKeHHS AOKyMeHTa. P. ['onoBeHKo 3a3Hadae, 1Mo
y pasi HasiBHOCTI y po3mopsimHrKa iH(popMartii odimiiiHoro BeO-caiiTy, Taka iH(pOpMAaIlis ONPIUTIOJHIOETHCS
Ha BeO-CaiiTi i3 3a3HaYeHHAM JATH ONPIUTIOJHEHHS JOKYMEHTA 1 TaTH OHOBIIEHH iH(opMartii [4].

[IpoekT HOPMATHBHO-NIPABOBUX AaKTiB, PIllIeHb OPTaHiB MiCIEBOIO CaMOBPSAYyBaHHS, PO3pOOJIeHI
BiJIIOBITHUMH PO3MOPSTHUKAMH, ONPHIIIOAHIOIOTHCS HUMH HE Ii3HIII K 3a 20 poO0YMX JHIB 10 JaTH
X o3Iy 3 METOK MPUHHSATTS.

HepinknmagHoMy ONpHUIIOAHEHHIO Timisarae Oyap-ska iH(opMallis mpo (akTH, M0 3arpOoXKyIOTh
JKUTTIO, 3I0POB’10 Ta/ab0 MaitHy 0ci0, 1 PO 3aX0/H, SKi BYKUBAIOTHCS y 3B SA3KY 3 IIHM.

Cy0’€KTOM TIPaBOIIOPYIIIEHHS € TT0Cag0Ba 0c00a — pO3NOPSAHUK iH(pOopMATIii.

Cy0’ekTHBHA CTOpOHA TpE/ACTaBieHa BHHOIO MOpPYHIHHMKAa y (opMmi ymucny. Mwu gifinum Takoro
BUCHOBKY 3 YypaxyBaHHSM OOOB’SI3KYy PO3NOpPSITHHKA ONMPHIIOAHIOBATH iH(OpMalio BiIMOBITHO 10
ct.15 3Y «IIpo moctyn no myOuiuHoi iH(popmarii» [3]. OTke, MOXHA Ka3aTH PO Te€, IO [1OCAI0BA
oco0a yCcBiioMITIOBaNIa CBOT i1 1 MOTJIa IepeI0aYnTH HACTIIKH.

3 MeTO aHaizy NbOTO MiAPO3ALTY MAOIMIBHO PO3TISHYTH MIKHAPOMHUN OCBIA 3 THTaHHS
OTIPWITFOTHEHHS TyOniyHOi iH(opMarii. BijblIicTe pPO3TISHYTHX 3aKOHIB, 32 BHHITKOM 3aKOHIB
IBewii, ITiBnennoi Adpuku 1 SnoHii, Ae sK i paHilie IIIOTh 3arajbHi MpaBWiIa, HAKIAJAIOTh Ha
Jiep’kaBHI opraHu 0OOB’s30K IMyOJIIKyBaTH IEBHY KIIOYOBY iH(opMalliro, HaBiTh SKIIO BOHAa HE
000B’s13k0Ba 110 omyOiikyBaHHs. Lle € Bu3HaHHSAM Toro (akty, 1o eeKTHBHE NPOCYBAHHS JIOCTYITY
Jo iHQopMalIii 1ep:kaBu BUMarae OuUTBIIOro 3yCHILIs, HiK IMTacHBHA MyOITiKaIlisl BiAMOBIeH Ha 3aHTH.
JificHo, 3pocTae po3yMiHHS TOrO, IO 3a JIOTIOMOTOK) AaKTHBHOI MyOumikaiii marepialliB MOXKHA
YCHIIIHO BIPOBAKYBATH 1/ICI0 JOCTYMY 10 iHQoOpMaiii, mo 30epiraeTeCs B Jep)KaBHUX OpraHax.
bararo 3 Hemo/jaBHO yXBaJeHUX 3aKOHIB MPO MPaBoO Ha iHPOpMAIIilo, TakuX, sK 3akoHu [lepy (2002
piK), AzepOaitmmkany (2005 pik), Iunii (2005 pik) i Kupruscrany (2007 pik), MaloTh BeTUKI MacHBH
MIPaBUJI 3 aKTUBHOTO 200 000B’SI3KOBOI0 OMyOJIiKyBaHHS 1H(popMarii [8].

BinbIricTs 3aKOHIB MICTSITh TIEpeITiK KaTeropiil JOKyMEHTIB, sIKi MatoTh OyTH ormyOrikoBaHi. Lle iHdopmarris
PO 3arajibHy JisUTbHICTB JIepKOpraHy, Ipo TTOCIYTH, 0 HAJAIOThCS M, 1 PO MPOLETypH MOIaHHS 3aITHUTiB.
3MicT nepeniky B KOXHiH KpaiHi MOXKe MaTu CYTTeBI BIIMIHHOCTI. Y OLIBIIOCTI BUIA/IKIB HAa IOKyMEHTH, 110
TiJJISITar0Th aKTHUBHIN MyOIiKallii, SIK 1 paHiliie MONMPIOETHCS PEKUM BUHSTKIB.

Y O6’eqnanomy KopouiBcTBi, Ha BiIMIHY Bijl IHIIMX KpaiH, 3aKOH BUMArae BiJ| JIEpKaBHUX OpPraHiB
MPOTIOHYBATH CBOT CXEMH ITyOITiKaIlii JJOKYMEHTIB, SIKi MalOTh OyTH cxBasieH HezaiexxHrM Komicapom
3 nuTaHb iHpopmaii. KpiMm Toro, nepxopranu MOXXyTh MIPOCTO MPUHAHSITH BiJNOBIIHY MOJEIb CXEMHU
nyOunikauii, nporonoBany Komicapom. Cxema, cxBaieHa Komicapom, Moxe OyTn oOMeKeHa 3a 4acoM
a0o Moxe OyTH cKacoBaHa BHACIIOK MPOrpecUBHOIO HAIIOBHEHHs iH(opMaiiiHoi 6a3u nepxasu. Lle
THYYKHH MIAXIJ, 10 J03BOJISE BHOCUTH 3MIHH B ICHYIOUY CHCTEMY 3 4acoM. Y TOH e caMHii yac, BiH
BUMarae BiJl HE3aJIeXKHOTO OpraHy, B JaHOMY BUNaKy Bix Komicapa 3a iHpopmalii€ro, BeCTH aKTHBHE
CIIOCTEPEIKEHHS 3a yCIM MPOLIECOM ONyOITIKYBaHHS, 1 MOXKE MPU3BOAUTH A0 CHUTYyallil, KOJU Pi3Hi
JIepoprand myOJNikyroTh iH(popMmamito B pi3HuUX oOcsrax. Jleski kpainum, Taki sk Mekcuka,
OJTHO3HAYHO MPHUHHSUIM MEPIIMM MiAXiA, aje TaKkoX YCTAaHOBHJIM CHCTEMY CIIOCTEPEXKEHHS 3a
MIPOIECOM Ty OITiKaIlii, 311HCHIOBaHOT HE3aJIE)KHUM OPTaHOM.
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bararo 3akoniB, BKIrO9aroun 3akoHu YraHmu, Kupruscrany, [lepy #t [uaii, mepenbagaiots peryaspHe
OHOBIICHHA OIyOIiKOBaHO1 iHpopMalii, Sk mpaBuio, mopiude. Y Ilepy neBny dinancoBy iHpopmarito
HeoOXiZHO MyONiKyBaTH HIOKBapTaly, BOpoaoBK 30 OHIB micis 3aBEepIEHHS KBapTaly, pa3oM 3
iHpOpMalli€ro 3a ONepe/IHi IBa KBapTany, o0 MOKHa Oyio mopiBHATH ii [§].

Psn 3akoHIB po3risimae MATaHHS MPO MIATOTOBKY iH(OpMaii 70 aKTHBHOI IMyOumiKarii Ui MHUpOKOTo
noctymy. 3akoH Tainanmy 3a0e3nedye mOABIHHINA miaxia A0 myOuikamii iHhopMalii, Ipu KoMy TIeBHA
iHpopMariiss mMae OyTm omyOiikOoBaHAa B Jep)KaBHOMY JIpyKapcbkomy oprani Gazette, a iHma —
HaJaBaTHCS JUIsl BUBYCHHS. [es BUOIpKOBOTO MiX0Oy 10 000B’ 3Ky IyOJIiKYBaTH € JOCUTH I[IKaBOIO,
X04a BUKOPUCTAHHS yPsIOBOTO ApyKapchkoro oprana Gazette ams mux mineit Moxke OyTH HE Kpalium
BapiaHTOM BUXOXIYy Ha MoKy ayautopito. CLIIA BHKOpPHCTOBYIOTH TOW e MiAXiA, MpOTe, TaM €
BAMOTa MyOmiKyBaTh iH(GOpPMAIil0O B ENEKTPOHHHX Mepekax. 3akoH MeKcukwm WHae me Aaii,
BAMAraro4d BiJl AEpKOPraHiB HaJaHHSA KOMII'IOTEpIB I KOPHCTYBadiB, a TaKOX MPHUHTEPIB i
TEeXHIYHOI MATPUMKH y pa3i morpebu. Kuprmspkuit i azepOailpkaHCHKHUN 3aKOHU 3a0e3MedyIoTh
nomupeHHs iHgopmaii, OKpiM IHIIMX 3aco0iB, HUIIXOM TPOMaAChKHX Oi0mioTek i IHTepHeTy.
[HnifchKU 1 MepyaHCHKUH 3aKOHM MICTSITh KOHKPETHI 1HCTPYKILil Aep:KopraHam, SIK BUKOPUCTATH
HaAMOLIBII BIANOBIAHI METOMU MOIIMPEHHS iHQOpMAIi, BKIIOYAIOYM IMOIIMPEHHS ii B CLIBCHKIH
MICIIEBOCTI i B MAJIOHACETICHUX paiOHAX.

3a 3akonoMm CIHA, Oyap-ska iHopMallis OMPIITIOIHEHA 32 3aIIUTOM OJHOTO pa3y, OIliHeHa SIK Taka,
10 SIKO1 MOKe BUHUKHYTH MTOBTOPHHUH iHTepec, MOBUHHA HAJaBaTHCS B €IEKTPOHHOMY BUIIAIL pa3oM
3 KatajoroMm moaiOHux 3anuciB. lle cBoepimHuii BOyJOBaHWUH MexaHi3M Juis 3a0e3MeUCHHS
pEryISpPHOTO BEJIMKOTO 00csary myOuikamii BaIuBOi iHpopmanii. Y Mekcumi ycsi 3ampoiieHa
iHpOpMaIlisl HATA€ThCS B €NIEKTPOHHOMY BHTIIsAL [8].

3akon bomnrapii € iHHOBaniiHuM. Bin BuMmarae Bim mepkopraniB myOmikarii iHpopmarii, sska Moxe
JOTIOMOT'TH 3aro0irTH 3arpo3i JKHUTTS, 30pOB’10, Oe3meri 4u BIAacHOCTI. AOO AKIIO BOHA 3arajoM
CIIy’)KHTh TPOMAJCPKAM iHTEpecaMm, IO € MOTEHI[IHHO IMHPOKUM 000B’s3koM. Tak camo 3akoH
AszepOaiipkaHy BUMarae akTHBHOTO HEraifHOTO MOIIUpEeHHs iHpopMallii, sika Hece B cobi (akTu mpo
3arpo3y JKUTTS, 370pPOB’I0, BJIACHOCTI, €KOJIOTii, 1 iH(opMarlii, 0 CTOCYEThCS 1HIINX BAXKIMBHX
MUTaHb Y cepi rpoMaChbKUX IHTEPECIB.

Cepen po3rnsHyTuX Kpain Kupruscran O0yB equHOI0 KpaiHOIO, 3aKOH SKOi Ma€ TIOJIOKEHHS 3 TIPUBOLY
MPOBEJICHHs BIIKPUTHX 300piB, Xo4a B AesIkuX Kpainax, a came B CIHIA, € okpeMmi 3akoHH, MIO
perynioTh e nuTaHHs. Taki 300py € BaXIMBHM MEXaHi3MOM BIPOBAPKCHHS BiJIKPUTOCTI B
JIep)KaBHOMY CEKTOPI, 1 TOMY Iiel miaxiza ciijg BitaTH [8].

JIoMiHYI04OI0 PUCOIO B YCiX KpaiHaxX € aKTHBHE MOIIUpeHHs iH(dopmallii, ocoOmuBo depe3 [HTepHer,
HE3JISKHO BiJl TOTO, YA BUMArae I[b0ro 3aKOH Mpo NpaBo Ha iHdopmanito. Takuil mijaxig Moke HaJaTu
psIl TiepeBar JepiKaBHOMY CEKTOpPY, a TaKOX ONTHMI3yBaTH MpoLeC HaJaHHS iH(opmarii, o,
3arajioM, € OCHOBHOIO TEHICHIII€IO TIEPEXO0.Iy 10 e OUTBII CEPHO3HOro eTaIy — eIeKTPOHHOTO Ypsay.
3 ypaxyBaHHSIM BiZHOCHOI JIErKOCTI 1 HHM3bKOi co0iBapTOCTi aKkTWBHOI myOxikamii iH(opmamii B
[HTEpHETI, TOTIYHUM € MPOCYBaHHSI IIBOTO CIIOCO0Y MOMIMPEHHS iHPOPMAIlii cepe IHITNX MOXKIIUBUX,
TOMY 10 BiH CKOpOYYE KUIBKICTh 3allUTIB HAa OTPUMAaHHS iHpOpMalii (SKi € BUCOKOBAPTICHHMH).
L{inkoM MOXIJIMBO, IO KUTBKICTh 3amMTIB iH(popMarii B KpaiHaX, e BOHA aKTHBHO PO3MIIYyEThCS B
IuTepHeT, € HabaraTo MEHILOIO MOPIBHSHO 3 THMMHU KpaiHamH, € LbOr0 He poOuThbes. 3akoH IHAil
BIJKPUTO BM3HAE POJb AaKTHBHOI IMyOmikamii B 3MEHIIEHHI KUIBKOCTI 3amuTiB Ha iHdopmauito, i
BUCYBA€E y 3B’A3KY 3 IIIM OCOOJIMBY BUMOTY /IO JIEPKOPraHiB 3 ONTUMI3alii Takoi myomikamii [8].

Io crocyerbes moceimy Pocitickkol denepaliii 3 muTaHHS ONPHITIOIHEHHS 1H(GOpMAIIii, TO 3a 3asBOIO
. Mengenesa, ekc-tipe3ugenta P®, npem’ep-minictpa PD: «CrhinkyBatucs 3 JHOAbMH 3000B’s13aH1
yci Jiep>kaBHiI cyk00BIIi 1 Ge3mocepeIHbO, 1 OMOCEPEIKOBAHO — SIK Y TPAAWIIHHUX (opMax, Tak i
4yepe3 eNeKTPOHHI pecypcH. Lle cyTTeBo 3MeHIye NUCTAHINI0 MiXK BJIAJIO0 1 JIFOJbMHU. A YMM MEHIIA
IS AMCTAHIIiS, TUM OUTBII PO3BHHEHUM € TPOMAJISTHCHKE CYCITITBCTBOY [9].

OTxe, 3 METOI0 PO3BUTKY TPOMAISIHCHKOTO CYCHiibcTBa, B Pocilickkiii denepartii BcTaHOBICHHIMA
Takui neperik indopmarii s onyonikyBanHs B 3MI opranamu Biaam:

v\ TEKCTH yXBaJIECHMX 3aKOHIB I HOPMaTHBHHX MIPABOBUX aKTiB, MyHIIUIIAILHUX PABOBHUX AKTIB;
v iH(dopMaIlis PO 3arpo3y BUHUKHEHHS a00 BUHUKHEHHS HaJ[3BUYAHUX CUTYaIlii;
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4 iHdpopMallis mpo JepkaBHI  (MyHIUIAIbHUX) 3aKymiBiali a00  Ipoaa/IpHUBaTH3AIII0
JepKaBHOTO (MyHIIMIIAILHOTO) MaiiHa;

v' pimenns Koncruryuiiinoro Cyny Pociiickkoi ®epepallii;

v/ CylOBi pilliCHHS TPO BH3HAHHS HEIIFOYUMU HOPMATHBHUX MPABOBUX AKTIB (YU MOBiIOMIIEHHS
PO Taki PiIeHH).

Biamosigao mo 1.3 cr.15 Korcrutynii PO 3akonn mipraratots odinirHii myomikamii [10].

Bapro 3ayBaxkuty, mo 000B’S30K BiANOBITHUX CyO’€KTiB, HacaMIepend, OpraHiB Jep>KaBHOI BIAJH,
MICIIEBOTO CaMOBPSTyBaHHS Ta iX MOCAJIOBUX OCI0 ONMPHIIIOMHIOBATH NEBHY iH(OPMAILIO € HE MEHII
BOXJIUBUM, HDK 33J0BOJICHHs iH(GOpMaumiiHUX 3amuTiB rpoMaisH. besyMoBHO, icCHye HEOOXigHICTBH
3aKpIIJICHHS BIAMOBIZAILHOCTI 0CI0O, YIOBHOB)XKEGHWX HA BHUKOHAaHHSA (QYHKIIH JepkaBu, 3a
HEHaJIC)KHE 3MIHNCHEHHS Tepen0adeHnX 3aKOHOAABCTBOM YKpaiHW 00OB’S3KIB IOJ0 OMPHIIIOIHEHHS
iH(opMarii Mpo MiIBHICTD OPraHiB Eep>KaBHOI BIaIM Ta MICIIEBOTO CaAaMOBPSAYBaHHS TOIIO. AJDKe
HEPIAKO HEONPITIOMHCHHS 1H(pOpMaIlii, ONPHUITIOTHEHHS HEMOBHOI, HEOO eKTUBHOI 1H(pOpMaIii crae
MEePeAyMOBOIO Ui 3JI0BXKHMBaHb TIOCAJOBIIB. YUYacHUKH NPaBOBITHOCHH, sKi He iH(pOpPMOBaHi
HaJIO)KHAM YMHOM, 3MYIICHI HIYKaTH HEOOXigHY iH(QOpMalilo «HEeTpaauUidHUMU» (a, MOXKIHBO, Y
oKpeMHux cepax MiSUTLHOCTI 1 «TPATUIIIHHUMKY) IUIAXaMH, 1110 MOPOKY€E HETaTHUBHI JUJIS JICP)KaBH i
CYCITITLCTBA SIBUIIA Ta HACIIIKH.

OTxe, HeONPWITIOTHEHHS iH(OpMAIlii € MPaBOMOPYIIEHHSIM HE TUTHKH 3a 3aKOHOAABCTBOM YKpaiHH, a
i 32 MI>KHapOTHO-TIPAaBOBOKO MPAKTUKOI0. ToMy HEOOXiTHO BHECTH NOMOBHEHHS 10 cT.212-3 KYnAIl i
BUKJIACTH a03all TIePIINHA y TaKiid pelaKiii:

«Henamanasa indopmarii Ha 3anuT, HEHAJAHHSA BIANOBiAlI HAa 3amuT, O€3MmifCTaBHA BigMOBa y
3JI0BOJIEHHI 3alMTy Ha iH(pOopMAaIliio, HaganHd ado OIpWIIOAHEHHS HEAOCTOBIpHOI, HETOYHOI abo
HenoBHOI iH(dopMali, HeonpuIrogHeHHd iHdbopMallii, HeoOIPYHTOBAaHE BiJHECEHHs 1H(oOpMaIli 10
iHbopmMalli 3 OOMEKEHHMM AOCTYIIOM, HAaBMKCHE IIPUXOBYBaHHS a00 3HMIIEHHSA 1HdboOpMaLii 4
IOKyMeHTIB (migkpecieHo — aBtop, K.B. IllypymoBa), HecBoewacHe HajmaHHS iH(opMarii, HaJaHHS
iHdopMallii, 110 HEe BIANOBITAE MIHCHOCTI, y BUINAJKaX, KOJU Taka iH(opMarllis miyisrae HaJaHHIO Ha
3alUT TPOMA/ISTHIHA UM IOPUAMYHOI 0cOoOH BiATIOBIAHO 10 3akoHiB Ykpainu "Ilpo indopmarniro"”, "IIpo
noctym fo myomiynoi indopmanii", "[Ipo 3BepHenHs rpomazsH", "IIpo gocTym 10 cyaoBUX pilieHs" Ta
"IIpo 3acamu 3amobiraHHs i MPOTHAIIT KOpymiii", a00 Ha aABOKATCHKHHA 3aITUT, 3alUT KBaTi(ikamiiHo-
JMUCHIMIUTIHAPHOT KOMicii ajBokaTypu, ii mamate abo 4WieHa BiamoBimHO a0 3akoHy Ykpaiaum "IIpo
aJIBOKaTypy Ta aJIBOKaTCHKY MisUIbHICTE" — TATHE 3a COOOI0 HAKNIaJeHHS mTpady Ha TOCaI0BUX OCI0 Bif
JIBAJILATH I’ SITH JI0 T’ ATACCATH HEOIOJaTKOBYBAHUX MIHIMYMIB JIOXO[IB FPOMAISTH.

OTxe, mpoaHai3yBaBIIM MPOOJIEMHI acleKTH BHSBICHHS 1 MPUTATHEHHS [0 aJMiHICTPATHBHOI
BiJIMTOBIAAJIbHOCTI 3a MPOTHUIPABHY OE3isUIBHICTD Y cdepi JocTymy 10 iHdopMalii, MU AIMIUTH TaKHX
BHCHOBKIB.

1. CkJaiy npaBoIOpYLICHb BU3HAYCH]I HAMM 3 YpaXyBaHHAM clelU(iKy NIPOTUIPABHUX [isHb, 110
CKJIaJaroTh 00’ €KTUBHY CTOPOHY 1 lepe0adaroTh BUHY NPaBOIOPYIIHUKA Y (JOPMi yMHUCITY.

2. AHaji3 MDKHapOIHOTO JIOCBiAY T[IOKa3aB TEHJCHIIIO [0 OIPWIOAHCHHS iHpopMarii il
PO3MOPSAHUKAMU 1 JI0 BHU3HAYEHHS TNPOTUIPABHOI OE3MisUIBHOCTI 3 LBOTO TPUBOIY SIK
MPaBOMOPYIICHHSI.

3. [Ipononyemo BaectH 3MiHu 110 cT.212-3 KYTAII i BU3HaunTH HeonpuiIroaHeHHs iHpopMaii i

HEHaJIaHHS BIJIOBIiJIi HAa 3amUT BiAmoBigHO 10 BUMOr cT.15 3Y «lIpo moctyn no iHpopmariii»
MiICTaBOIO 0 aMIHICTPAaTHBHOI BiANOBIJAJBHOCTI 3a MOPYLICHHS 3aKOHOAABCTBA MPO JOCTYI
110 iHdopmarii.

4, OCKUIBKY Cy/IOBa MPaKTHKa 3 MUTAHHS HEHAJaHHS BiIIOBIJI HA 3allMT € HEOJHO3HAYHOIO, TO
MEPCIIEKTUBU MOAAIBIINX JOCIIPKEHb BOAYa€EMO Y MOJKJIMBOCTI BHU3HAYCHHS 1 BHIIPABJICHHS
MPOTAJIUH 3aKOHOJABYOTO PEryIIOBAaHHS BU3HAYEHOI MiJCTaBU. MM BBa)KaeMo 3a IMOTpiOHE
YIOCKOHAJIEHHS aJMIiHICTPATHBHOTO 3aKOHOJABCTBA IIJIIXOM JIOTIOBHEHHS 1 YTOYHCHHS
BIJIMOBIAHUX HOPM y KOAN(IKOBAHOMY aKTi.
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VJIK 342.565.4

IHHOJATKOBA TAEMHUILSA: CTAH TA HEPCIIEKTUBHA
HOPMATHUBHO-ITPABOBOI'O PEI'YJIFOBAHHS

Manmstok O.A., 3100yBau

3anopizbko20 HAYIOHATLHOZO0 YHigepcUmemy

3nilicHEHO aHAIII3 CTaHy BITYM3HSHOTO HOPMAaTHBHO-IIPABOBOTO PETYIIOBAHHS CYCHUIBHUX BITHOCHH Yy cdepi
MOJATKOBOI TAEMHHMIL; JOCHIIKEHO OCOOJIHMBOCTI IPAaBOBOTO PEKHMY MOAATKOBOI TA€MHHIl; BH3HAUCHO
HOHATTS «II0AATKOBA TAEMHHUII» Ta 3alIPONIOHOBAHO LIIAXU YIOCKOHAICHHS MPaBOBOTO PEXUMY MOAATKOBOT
Ta€eMHHUIIL.
Knrouosi crnosa: nooamkoea ingopmayis, nodamkosa iHgopmayiss 3 00OMeIceHuM OO0CMYNOM, HOOAMKO8A
MAEMHUYA, CTYH006a NOOAMKO8A iHpopmayis.

Maumiok O.A. HAJIOTOBASL TAMHA: COCTOSHHUE W IIEPCIIEKTHBBI HOPMATHUBHO-
TIPABOBOI'O PETI'YJIMPOBAHMNSI / 3anoposckuii HallMOHAIBHBIA YHUBEPCUTET, YKpanHa
OcyniecTBieH aHAIN3 0TeYeCTBEHHOTO0 HOPMAaTHBHO-IIPABOBOTO PETYJIMPOBAHNUS OOIIECTBEHHBIX OTHOIICHUIT
B c(epe HAIOTOBOH TAalHEI; HCCIIEJOBAaHEI 0COOCHHOCTH MPABOBOTO PEXXHUMa HAJIOTOBOH TaifHBI, OIpe/IeNIeHO
MOHITHE «HAIOTOBasi TalHa» M MPEUIOKEHBI IIyTH COBEPUICHCTBOBAHUS MPABOBOTO PEXHUMa HAIOTOBOI
TalHBIL.
Kniouesvie cnosa: nanozosas ungpopmayus, nanoco8as uHGOpMayus ¢ 02PAHUYEHHbLIM OOCHIYNOM, HANO208As
MAtiHa, cIyxceOHas Hano208as UHGOPMAayUs.

Mandzyuk O.A. TAX SECRET: STATUS AND PROSPECTS REGULATORY / Zaporizhzhya national
university, Ukraine

The analysis of the state of the domestic legal regulation of social relations in the field of tax secrecy, the
peculiarities of the legal regime of tax secrecy; definitions of "tax secret" and suggested ways to improve the
legal regime of tax secrecy. The author concludes that tax secrecy - a collection of information and data that
have become known to the tax authorities in the course of their current activities and necessary for the
implementation of their tasks and functions in the manner prescribed by the Tax Code of Ukraine, to which
access is limited to under the legislation of Ukraine in connection with special value for their owners or bona
fide users.

The purpose of writing this research paper is to outline the state of the legal regulation of social relations in
the field of tax secrecy in Ukraine and making specific suggestions for improvement. The adoption of the
Law of Ukraine "On Access to Public Information" played a crucial role in the legal regulation of classified
information, since it was first classified, given appropriate definitions and more. However, this legal act
contains only the definition of "secret information™ that is sufficiently vague and discussion.

Currently, the tax authorities have a fairly wide range of powers to obtain from the owners or managers of
information that has the status of classified information. At the same time talk about the existence of adequate
mechanisms to protect such information possible. Generally Institute of mystery, despite the fact that there is
a new legal phenomenon in legal doctrine is emerging and unexplored. Only certain kinds of secrets (state
secret bank secrecy, etc) has the appropriate legislative confirmation.

Even a superficial analysis of this definition allows to conclude its vagueness and abstraction, as suitable to
any controlling authority that exists in Ukraine. Only the binding of “procedure established by the Tax Code
of Ukraine™ suggests to identify "a collection of information and data made or received by the subjects of
information relations in the current activities and necessary for fulfillment of tasks of regulatory authorities
and responsibilities” as a tax information. Thus, this definition does institute tax information too rubber.
However, the tax authorities in their activities mostly take place with the information that has the status of
classified information. As for the specific list of information and data that make up the tax information, the
tax legislation of Ukraine it is missing, and therefore is a threat to information security of the person and
society in general.
Key words: tax information, tax information undisclosed secret tax, service tax information.

[puiiasarrs 3akony Ykpainu «[Ipo moctynm mo myOuivHoi iH(oOpMarii» Bifgirpano Haja3BUYaHHO
BOXJIUBY POJIb y HPABOBOMY peryJiloBaHHI iHpopMamii 3 0OMEKEHUM JIOCTYIIOM, OCKiIBKH BIEpILE
Oys10 11 kinacudikoBaHo, HaJaHO BIAMOBIAHI AediHiil Tomo. BomHouac 1ieii HOpMaTHBHO-IPABOBHUI
aKT MICTUTH JIUIIE BU3HAYCHHS TOHATTSA «Ta€MHa iH(pOpMaIllis», K€ Mae€ JOCTATHRO PO3MHUTHH Ta
JUCKYCIHMH XapakTep.

Hwuni nogaTtkoBi opraHu MarOTh TOCUTh MIMPOKE KOJIO TIOBHOBAXXEHb LIOA0 OTPUMAaHHS BijJ BIACHHUKIB
4l po3NOPSAIHUKIB iH(opMmarii, sika Mae craryc iHopMamii 3 oOMeKeHHM JocTyrmoM. BojHoudac
TOBOPUTH TIPO HASBHICTh aJCKBATHUX MEXaHI3MIB 3aXHCTy Takol iH(popMallii HEMOKIHBO. 3arajiom
IHCTUTYT TAa€MHHMIb, HE3BAXKAIOUM Ha TE, IO HE € HOBUM IPAaBOBUM (PEHOMEHOM Yy IOPUIMYHIN
JOKTPHHI, € Hec()OPMOBAHMM Ta MaJOJOCHiPKeHNM. JIume okpeMi BHIM TaeMHHIb (JiepKaBHA
TaEMHHMIIS, OAHKIBChKA TAEMHHUIIS TOIIO) 3HAMIIUIMA BITIOBIIHE 3aKOHOaBUE 3aKPIILICHHS.
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OTxe, aKTyaJJbHHUM HaIlpsIMOM HAyKOBOI MiSUIBHOCTI € PO3KPHUTTS OCOOJUBOCTEH HOPMATHBHO-
MIPaBOBOTO PETYINIOBAaHHA TIOJATKOBOI TaeMHUIN sAK iHQopMarii 3 OOMEKEHHM JOCTYIIOM ¥
BITYM3HSHOMY 3aKOHO/IaBCTBI.

BaxnuBicTh Ta CBO€YACHICTH PO3POOKHM IIi€i TeMH MiATBEpAXKYETbCA 1 piBHEM 1ii HayKoBOI
po3pobneHocti. Cepen BITYM3HSAHAX Ta 3apyOiKHHX JOCHTITHUKIB, $KI OKPECIIOBAIH OKpeMi
HOPMaTHUBHO-TIPABOBI acIeKTH MoAaTKoBoi iH(opMmarii MmoxkHa BimMituTH: 1. babina, C. [lykanosa, 1.
Kyuepoa, M. Kocrenko, K. [Ipockypy, O. Timapues, O. LlleBuyk, K. FOcynosa Toro.

He w™eHm BaxJMBHMH € HayKOBI pO3pOOKH JOCHITHUKIB, TNPHUCBIYCHI OKPEMHUM aCHEeKTam
iH(popMmariiiHoi Oe3smekn Ykpainu, a came: B.IO. backakosa, B.Jl. I'aBioBcbkoro, M.B. ['ymanroxa,
M.I limuorno, B.A. 3amiznsika, P.A. Kamoxnoro, b.A. Kopmuua, B.A. Jlinkana, O.B. JloriHnosa,
10.€. Makcumenka, Al Mapymaxka, I1.€. MartBi€eHko, A.B. Tynik, 0O.B. Croengpkoro,
B.C. Humb6amoxk, JI.C. Xapuenko, K.I1. Uepenocbkoro, M. 4. IlIBemns, T.A. [llepnosa, O.B. lllenera,
O.B. Uymnpunm, B.I. fpoukina. [Ipore mpomo3uiii moao po3s’s3aHHSA MPOOJIEMHUX IUTaHb HE
3HAUIUIM TOTPiIOHOT peduieKcii.

MeTor0 HamucaHHS Li€] HAYKOBOI CTATTI € OKPECIEHHs CTaHy HOPMAaTUBHO-TIPABOBOT'O PETYJIIOBAHHS
CYCIIIBHHX BiTHOCHH y cpepi MOAaTKOBOI TAEMHUII B YKpaiHi Ta BHECEHHS KOHKPETHHUX IIPOIIO3UIIiit
LI0J10 Or0 BIOCKOHAJICHHSL.

3aams IhOro aBTOPOM TIOCTABIICHI TaKi 3aBAAHHS:

- MpOaHaNi3yBaTH BU3HAUYCHHS MOHATTS «I10JIATKOBA TAEMHHUIIS;
- OKPECIUTH KOHLIENTYalbHI 3acaii IPAaBOBOTO PEKUMY MOJIATKOBOI TAEMHHUII B YKpaiHi;
- MTOJIATH MPOIO3HUIIIT 00 YIOCKOHAICHHS IPAaBOBOr0 PEKMUMY MOJIATKOBOI TAEMHHIII B YKpaiHi.

VY BITUM3HSIHOMY 3aKOHOJABCTBI BIICYTHS JierajbHa JS(IHIIISA MOHATTS «II0JJaTKOBA TAEMHHUIIT». X04a
B 3akoHi Ykpaiau «llpo indopmarito» ta y [lomatkoBoMmy Komekci YKpaiHi MOAA€ThCS BU3HAYCHHS
MOHSTTS «TOJATKOBA iH(OpMAIIish SK CYKYIHICTh BiIOMOCTEH 1 JaHWX, IO CTBOpPEeHI abo OoTpuMaHi
cy0’ekTamu iH(GOPMALIMHUX BIHOCHH Y MPOIECi MOTOYHOI MisILHOCTI Ta HEOOXIiMHI JIs peaizaii
MOKJTaJICHNX Ha KOHTPOIIOI0Yl OpTaHM 3aBJIaHb 1 QYHKIIN y MOpaaKy, BcraHOBIeHOMY [lomaTkoBum
KogexcoM Ykpainm [1; 2].

HaBiTh nOBepXHEBHIA aHAJII3 ILOT'O BU3HAUCHHS Ha/Ia€ 3MOTYy 3pOOUTH BUCHOBOK IPO HOT0 PO3MUTICTh
Ta a0CTPaKTHICTh, OCKUTBKHU MIXOAUTH A0 OYAb-SKOTO KOHTPOJIOIOYOTO OpraHy, 110 icHye B YKpaiHi.
Jlumre mpwB’si3Ka MPO «IOPSIOK, BCTaHOBIECHWH [logaTKOBUM KOIEKCOM YKpaiHW» Ja€ IiJCTaBH
11eHTU]IKYBaTH «IIEBHY CYKYIHICTh BiJIOMOCTEH 1 JJaHWX, 110 CTBOpEHi abo oTpuMaHi cy0’eKTamu
iH(hOpMaIIHIX BITHOCHH Y TPOIIECi MOTOYHOI AISUIBHOCTI Ta HEOOXITHI JIJIS peaizallii MoKIaJIeHuX
Ha KOHTPOJIIOIOY] OpraHu 3aBJaHb 1 QyHKLiH» sK mogaTtkoBy iHpopmanio. OTxe, Take BU3HAYEHHS
poOUTH I1HCTHTYT MOAATKOBOI iHQOpMamii 3aHaATO «ryMOBMM». BogHOYac, TONATKOBI oOpraHu
31e0IIBIIOr0 Y CBOIM JISUIBHOCTI, MAalOTh CHpaBy 3 iHOpMAIli€ro, 0 Mae craryc iHopmarii 3
obmexxeHnM sroctynoM. 11{o10 KOHKpEeTHOTO TeperiKy BiIOMOCTEH Ta JaHWX, IO CTAHOBIATH COOOI0
MOJATKOBY iH(OpMallito, TO B IO1aTKOBOMY 3aKOHOAABCTBI YKpaiHM BiH BiACYTHiil, a TOMy CTaHOBUTh
co00¥0 3arpo3y iH(popMalliiHii 0e3meri 0cobi Ta CyCIiIbCTBY 3arajioM.

VY HayKoBHX KOJax TO-pi3HOMY BHM3HAa4YaeThCcs CHUCTEMa MNOJAaTKOBOi iHpopmanii. Tak, Ha ITyMKy
J.I'. MynsaBku ta A.O. Makciotu, cucTeMy HOAaTKOBOI iHpopMaliii HeoOXigHO KIaCH(iKyBaTH Tak:

- 3arajpHa iHpopMaLis;

- MepPCOHAIbHI JaHi;

- iH(pOpMaIlisi 3 0OMEKEHUM JIOCTYIIOM;
- ciryk00Ba iHQOpMaIIis;

- rmojilaTkoBa TaeMHuid [3, 169].

Taka gudepeniriaiis moAaTkoBol iH(GOpMaIIl BUKIMKAE 3allepeueHHs, OCKIJIbKH MEPCOHAJbHI JIaHi,
ciry>k00Ba iH(opMmalis, T0AaTKOBa TAEMHUISA € iH()OPMALi€l0 3 0OMEKEHUM JOCTYIIOM.

Binbm xoHCTpyKTHBHOIO BOauaeThes no3uuis 1.1 baOina, sikuii knacudikye momatkoBy iHpopmalito
3a JBOMa BHJaMHU: BIJKpHTa IOJATKOBa iH(OpMaIlls Ta NogaTKoBa iH(OpMalis 3 OOMEKEHUM
noctymom [4, 99].
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Came moaTkoBy 1H(OPMAIIiF0 3 0OMEKEHUM TOCTYIIOM CJIiJI IIOIUISATH BXKe Ha CIykO00BY iH(pOopMalIlito
Ta MO/IaTKOBY TAEMHUITIO.

Taxka knacudikauis Bigmosizae HopMaMm 3akony Ykpainu «IIpo goctyn no my6miynoi iHpopmarii», ne
BU3HAYCHO, 10 1HPOPMAIIEI0 3 00OMEXEHUM JOCTYNOM €: 1) KoHbiAeHIIliHA iHpopMallis; 2) TaeMHa
iHdopmartis; 3) ciryx06oBa iHpOpMaITis.

B okpemMux cTaTTsAX BHINE3a3HAYEHOTO 3aKOHY IMOAAETHCS JieTalbHa AediHimis KoH(imeHIiHOI Ta
TaeMHO1 iH(opMallii, a TAKOXK JeTali3yeThbCsl 3aKOHOABIEM PO3yMiHHS ciyk00Boi iHdopmaii. Tak,
«KoHpioenyitina iHghopmayia BU3HAYAETHCS SK 1H(OPMAITiS, TOCTYH 0 SKOI oOMexkeHo (Hi3naHor0 abo
IOPUINYHOI0 0CO00K0, KpiM CyO’€KTiB BIaJHUX MOBHOBAXEHb, Ta SIKA MOXKE MOIIUPIOBATHCS Y
BU3HAUYEHOMY HUMH TOPAIKY 3a IXHIM OakaHHsIM, BIAMIOBIIHO A0 mepeadadeHnx HUMU YMOB» [5].

bepyun no yBaru 1i¢ BHU3HAYCHHS, BiJJOMOCTiI 1 JaHi, 10 CTBOPEHI a00 OTpUMaHi MOJATKOBUMH
opraHaMy B IIPOIIECi MTOTOYHOI JisSIFHOCTI Ta HEOOX1THI IS peaiizallii MoKJIageHuX Ha HUX 3aBJaHb 1
¢GyHKLIHA, HE MOXYTh MaTH KOH(INEHLIMHUI XapakTep, OCKIJIbKM 3aKOHOAABELb BHU3HAYMB, IO
KOHGhiOeHyilinow iHpopmayicio BU3HAYAETHCS 1HPOPMAIIis, TOCTYI J0 SKOi 00MexeHO (i3ndHO0 abo
FOPUIUIHOIO 000010, KpiM CY0’€KTIB BIIATHUX TOBHOBAYXKEHB (IIAKPECISHO HAMM).

«Taemna oac ingopmayia - 1e iHPOpMAIis, PO3TONOMIEHHS SKOI MOXE 3aBIaTH IIKOIH OCO0i,
CYCHNbCTBY 1 JepkaBi. TaeMHOIO BH3HAEThCS iHGOpMaIis, sIKa MICTHTh JIepXaBHY, NpodeciiiHy,
0aHKIBChKY TAEMHHMIIIO, TAEMHHUIIIO CITIZICTBA Ta IHINY TepeadadeHy 3aKOHOM TAEMHHUIIIO» [5].

Ho cayoscbo60i Mmoxe HanexxaTn Taka iHpopMarlis: 1) mo MICTUTBCS B TOKyMEHTaX Cy0 €KTiB BIAJHUX
MOBHOBA)KEHb, SIKi CTAHOBJIATH BHYTPILIHBOBIIOMYY CIYKOOBY KOPECIIOH/ICHIIi0, JOMOBITHI 3aHUCKH,
PEKOMEHIAINI1, SIKIII0 BOHU IIOB’sI3aHi 3 PO3POOKOI0 HAIPSIMY AiSUIBHOCTI YCTaHOBU a00 31HCHEHHSAM
KOHTPOJIbHUX, HarIsIoBUX (YHKIII OpraHaMu JepaBHOi BIAAW, MPOILECOM MPUHHSITTSA PIIIeHb i
nepeayoTh MyOIiYHOMY 0OTOBOPEHHIO Ta/a00 MPUHHATTIO pillleHb; 2) 3i0paHa B mMpolLeci onepaTuBHO-
PO3IIYKOBOi, KOHTPPO3BIMYBalbHOI AisIBHOCTI, y cepi oOOpOHM KpaiHH, SKy HE BiJHECEHO 0
JeprkaBHOT TaeMHHIT» [5].

OTxe, 3riAHO 3 BITYM3HAHUM 3aKOHOJIABCTBOM, MOJIATKOBA iH(pOpMAIIis 3 00MEXEHHM JOCTYIIOM MOXKE
MaTH JIAIIE CTaTyC CIYKOOBOT UM TAEMHOT.

VY cr.21 3akony Ykpainu «[Ipo iHdopmaliiro» 3akpiluieHo, o «IMOpsIOK BigHeceHHs iHopMarlii 10
TaeMHOT a00 CITy’KOOBOT, a TAKOXK TMOPSIOK JOCTYITY J0 HEi peryorThes 3akoHamuy [1]. BomHouvac,
HUHI JIMIIE ACsKI BUAM TAEMHHIb PErJaMEHTOBaHI 3akoHOAaBuo. Ha »ayb, TOCTYH JI0 MOJATKOBOI
TAEMHMII, BU3HAYCHHsI TAaKOi TAEMHHII, MEPETIK BIJOMOCTEH, IO CTAHOBJIATH COOOIO IMOJATKOBY
TAaEMHHUITIO, TAK 3aKOHOJABIIEM 1 HE BU3HAYEHO.

binbue Toro, aHaii3 MoOHATTS «TaeMHa iH(OpMalis», Mo 3akpimieHo 3akoHoM Ykpainu «IIpo goctyn
Jno myOmiyHOi iHpopMamii», TakoXK YCKIAIHIOE TOPSIOK HaJaHHS NeBHiM iHpopMamii crarycy
TaEMHOI, aJKe €IMHUM KPUTEPieEM BiHeceHHs iHopMarlii 10 TaeMHOI iHQOpMaIlii € 3aBIaHHS TMIKOU
0c00i, cycninbcTBy 1 AepxkaBi. Haromicth, BnacHUK KOH(iAeHIIHHOI iHPOpMaIii, SKHUl BCTAHOBIIOE
00MEKEHHI PeXUM JOCTYIY UM He Y 3B’SI3KYy 3 THUM, 10, HA HOTO YMKY, IPH ii PO3TrOJIONICHH]I TPETiM
ocobaM 3aBIaEeThCs MKoaa Horo iHTepecam? CBO€EIO YEproro, 3amodisiHHS KON iIHTepecaM OKpeMol
0coOM HEraTMBHO BIUIMBA€ HA MPABOIOPSAOK B KpaiHi, a OTXe, Oe3[0ocepeHbO 3aBIAETHCS LIKOIA
iHTepecaM 1 IepKaBH, 1 CyCHIbCTBA.

OTxe, HEJOCTATHE 3aCTOCYBAaHHS TAaKOTO KpHTEpito mpu kiacudikamii iHpopmMarii 3 oOMeKeHuM
JOCTYNIOM fK 3amlOAisHHS IIKOAM TIEBHUM IHTEpecaM, K 3a3Hau€HO Yy BHILIE 3aKPIJICHOMY
HOPMAaTUBHO-TIPABOBOMY aKTi.

AHai3 JOKTPUHAIBHUX JDKEpeN 00 Kiacudikalii iHdopMalii 3 00OMeXEHHM JOCTYIIOM JI03BOJIMB
3pOOMTH BHCHOBOK, WLIO JAOCHIAHUKMA i€l TEMAaTHKH TNPOIOHYIOTH PI3HOMaHiTHI KpuTepii ii
knacugikanii. Tak, JI.JI. @aresHoB mnpomnoHye Kiacu@ikalilo 3a CTYNEHEM COLiaJbHOI IIHHOCTI
OKpeMoro Bujay iHpopmarii 3 0OMEKEHUM JIOCTYIOM (3aJIeKHO BiJ| mepen0dadyBaHOTO 30UTKY Bif
nommpenHst iHpopmariii) [6, 10]. 3a MM KpUTepieM, HAKOLIBIIOTO COIIAILHOTO 3HAYEHHS HalOyBae
JepKaBHA TAaEMHUIIA, OCKUJIBKM BOHA Ma€ 3arajibHOAEp)KaBHE, 3arajisHOHalioHalIbHe 3HadeHHs. [1logo
yCiX 1HIIUX TAEMHUIIb, TO 32 II€I0 O3HAKOI BOHW MAlOTh JPYropsIHE 3HAYEHHS, 1 iX pO3MOaia Mae
YMOBHHH, cy0’ekTuBHMI xapaktep. Otmxe, 3rigHo 3 mosuuiero JIJI. daresiHOBA, PO3PI3HAETHCS
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iHpopMaIlis 3 0OMEKEHUM IOCTYIIOM, IO HAJICKHUTh JIEpKaBi (IepKaBHA TAEMHHIIA), IOPUINIHHM
(baHKiBCBKA, KOMEPIIiiHA TAEMHUIIA 1 T. iH.) 1 QizuuamM ocobaM (ocobucTa, ciMeitHa Ta iH.).

Cepen iHImMX KpuTepiiB kiacudikanii iHpopmarii 3 0OMEKEeHUM JAOCTYIIOM BHAUISIOTH 1 criocoowu ii
npuabaHHs. 3a UM KpUTEPiEM PO3PI3HSIIOTh TAEMHHUII, OTPUMaHi Ha MiJCTaBi LUBLIBHO-IPABOBOTO
JIOTOBOPY Ta i Yac 3iiCHeHHs podeciiHol misutbHOCTI [7, 75-77].

0.0. Kyminiua BBaxae, MO «cIiJ KrTacu(piKyBaTH BCIO CYKYIHICTH BIJJOMOCTEH, IO CKIAJAIOTh
iHpOpMaLilo 3 0OMEKEHUM JIOCTYIIOM, 33 CKJIAIHOIO IMifCTaBOI0, II0 OJHOYACHO 00’€THYE IEKiJIbKa
MiJICTaB, a came: 0COOIMBOCTI Cy0 €KTHOTO CKJIamy, CIIOCi0O BUHUKHEHHS MPaBOBOTO PEKUMY, 3MICT
(xapakTep) BiZOMOCTEHW, IO CKIAAAIOTHh iH(GOpPMAII0 3 OOMEXEHHM TOCTYIOM. 3 BHUKOPHUCTAHHIM
naHol mifcTaBu Kiacugikamii Bech o0car iHdopmauii 3 0oOMEXeHUM IOCTYIOM IpeACTaBICHUI
CKJIQJIHOIO CHUCTEMOIO Pi3HUX BUAIB iH(opMallii 3 0OMEXESHUM IOCTYIOM, 00’ €IHAHUX Y JBI BEIUKI
Tpynu: JepkaBHa TaeMHHIA 1 KoH(]imeHmiitHa iHpopmamis. I[lpm oMy KOH(IAEHIIHHOO
iHpopMalliero BU3HAEThCS Oyab-ska iHpopMamis 3 OOMEKEHHM JJOCTYNIOM, [0 HE Ma€e O3HaK
nepxaBHoi TaemMHuIi. KoHdinenniiina indopmaris, y cBoro uepry, mpeicTaBieHa TaKUMH BUAAMU:
Ta€EMHUISI TPUBATHOTO XUTTA (y T.4. ocoOHMCTa 1 ciMelHa TAa€MHUI), KOMEpIIiifHa TaEMHHIIA,
npodeciiina Ta ciyx0oBa TaeMHHLI» [7, 77].

Aje 31e0ULTBIIOro JOCTIHUKKA TPOOJIeMaTHKU iH(OpMalii 3 OOMEKEHUM JIOCTYIOM MOIIISIOThH
iH(opMarito 3 00MeXeHHM JTOCTYIIOM Ha TIEBHI BUAM TAEMHUIIb O€3 BH3HAUEHHS KPUTEPiiB. 30KpeMa,
O.B. borsiakin Ta B.II. Bopoxko cepen BumiB indopmariii 3 OOMEKEHHUM IOCTYIOM, IO HE €
JIep>KaBHOIO Ta€MHHUIICIO, BHOKPEMIIIOIOTh TaKi BUAM TAEMHUIb, SK KOoH(iJeHIiiHa iHdQopMmarlis mpo
oco0y, ajgBOKaTChbKa, OaHKiBChKa, BIHCHKOBA, KOMEpIiifHA, JiKapchka, mMpodeciiiHa, Cciy:k0oBa
TAEMHHII, a TaKOXX TAEMHHUII TOJOCYBAaHHsS, KOPECIOH/AEHIIi, JMCTYBaHHS, Hapaad CYAIIB,
HOTapialbHUX [ii, CTpaxyBaHHs, Tele()OHHUX PO3MOB, YCHHOBJICHHS, BHECKIB (paXyHKiB), 3alOBITY,
cltijcTBa, iHQopMarii y HOITOBOMY 3B 513Ky, IPO CTaH 3I0POB’s, ICEBAOHIMY TowIO [8, 5].

A.l. Mapymak 3ayBaxye, mo iHpopmaris 3 0OMeKEHUM IOCTYIIOM, 32 CBOIM IPABOBHM PEKHMOM,
MONINSAEThCA Ha KOH(QIACHIIHHY 1 Ta€MHY; 0O OCTaHHBOi, B CBOIO UEpPry, BiJIHOCHTHCS JEpKaBHA,
KoMeplliifHa, cioyxk0o0Ba, npodeciiina, BilicbkoBa, OaHKIBCbKa, aBOKATChKa, JIKapChKa TAEMHHUIIL, a
TaKOXX TA€EMHMIIS CTPaxyBaHHS, YCHHOBJICHHS, TOJIOCYBaHHS, HOTapiaJbHUX Jil, JIUCTYBaHHS,
Tene(OHHNUX PO3MOB, TejerpadHoi Ta iHIo1 KopecmonaeHtii [9, 23-25].

OTxe, BIZICYTHICTh 3aKOHOAABYOI'O 3aKpIIUICHHS KpUTEpiiB kimacudikaii iHpopmamii 3 oOMexeHuM
JIOCTYIIOM HETaTHBHO BIUIMBA€ Ha MpaBopeatizaiilo B il cdepi, OCKIIbKH OkpeMa iH(popMarlis, mo
Mae OOMEXEHHH PEeXUM JIOCTYITy, 32 OJHUM 1 TUM e KpUTepieM Kiacuikaliii Moxe HallexaTH 10
PI3HHX TPyIL.

Hanpuxman, 6epyqn 3a kpurtepiii chepy peanizauii iHdpopmarii 3 00MeKEHHM JOCTYIIOM, MOJIaTKOBA
TaeMHUIST — 1€ TpodeciiiHa TaeMHUIM, OCKUTbKH (axiBIi BHINE3a3HAUEHOI MisTIbHOCTI MAaloTh
3a0e3redyBaTi pexuM KOHQIIeHIIMHOCTI iH(popMalii, SKy BOHA OTPUMAaJI BHACIIOK HEOOXiTHOCTI
peanmizamii cBoiX mnpodeciiHMX 3aBaaHb. XOda IOJATKOBA TAEMHHUIL O€3MOCEPEIHLO IOB’s3aHA,
HacamIiepes, i3 3aXUCTOM 0COOMCTUX JaHMX TUIATHUKA IMOAATKIB, a BXKE MOTIM i3 BUKOHAHHSM [IEBHOTO
POy MisUTPHOCTI I0/T0 HAJAHHS PI3HOMAaHITHUX TIOCTYT.

AHai3 JOKTPUHATBHUX JPKEpeN 11040 Kiacudikarii iHdopMalii 3 00OMeXEHUM JOCTYIIOM J03BOJIHB
3pOOMTH BHCHOBOK, 37€OUTBIIOrO iHGOpMAIil0 3 OOMEKEHHM JOCTYNOM KJIACH(]IKYIOTh Ha
KOH(}ineHLiHYy Ta TaeMHy iH(opMmamioo. Sk MH 3ayBakyBaJld paHille, TaKUH PO3MOALT TaKOXK
3aKpiIuIEHHI HOPMATUBHO.

Bopnouac po3yminHs KoH(DieHIIHHOI Ta TaeMHOI iH(MopMaIlii HAYKOBISIMA Ta 3aKOHOJIABIIEM Ma€
po30ixkHOCTI. [lo OCTaHHBOI, Ha TyMKY BUCHMX, HAJIC)KUTh BUHSITKOBO Jep)kaBHa TaeMmHuIsl. Illono
nepeniky KoHpiaeHuiiHoi iHpopmalii, To BiH I0BOJII 3HAYHHUN: KOMepIIiiiHa, OaHKIBCbKa, podeciiiHa
Ta ciyx06osa [10-14].

3riiHO 3 BITYM3HSHUM 3aKOHOJIABCTBOM, TO JI0 KOH(IJEeHIIHHOT iHdQopMarlii HaJeKUTh iHPOpMAITis
0co0uCTOro xapakrepy (epcoHaAIBHUX AaHUX) Ta KoMepLiiiHa indopmauis. [Hdopmaris, ska MICTUTB
neprkaBHy, npodeciiiny, 0aHKIBCbKY TAEMHHMIIIO, TAEMHHMIIIO CIIIJCTBA Ta iHIIY, MepeadayeHy 3aKOHOM,
TAEMHUIIIO BU3HAETHCSI TAEMHOIO.
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3arajioM TEpMiH «TaEMHHIIS» € JOBOJII YacTO BKUBAHWM Yy HOPMATHBHO-TIPABOBHX aKTaxX YKpaiHH.
Kpim 3a3HaueHWX BUINEC TAEMHUIb, y BITYM3HSHIA TpaBOBiH 0a3i 3aKOHOIABEIlb TOBOPHUTH 1 MPO
MEINYHY, BIHCHKOBY, KOMEpIIiHY, aJIBOKATChKY TAEMHHII, & TaKOXK TAEMHUIIO Hapaauoi KiMHATH,
CTpaxyBaHHS, BUYMHIOBAHUX HOTapiaJbHUX [il, YCUHOBJICHHS, JHMCTYBaHHs, TeJIe(OHHUX PO3MOB,
TenerpadHoi Ta 1HIIOT KOPECTIOHAEHIIIT TOIIIO.

OpnnHak HEe KOXEH 3 X BUAIB iH(MOpMaIlii MOKHA BIIHECTH JI0 KaTeropii Ta€MHO1, OCKIIBKH, 32 YMOB
OakaHHs BiacHUKa wi€l iHdopmalii, BoHa Moke OyTH posronomeHa. To0To, 0OMEXKEeHHsI AOCTYILY
BUHUKA€ 3 MOMEHTY TIPUAHATTS BIACHUKOM PIIIeHHS PO Iie, 0 ineHTn(dikye TaKy iH(GopMaIiiio sk
KOH(IJeHIIIHY.

OTxe, sIK BipHO 3ayBaxkyroTh B.A. Jlimkan Ta B.A. backakos: «Lle 1oBOANUTE, 110 TEPMiH «TAEMHHIISHY
HE € BU3HAYAJIBHUM IPH BiJHECEHHI MeBHOI iHpopMamii A0 Takoro BuAy iHpopmalii 3 0OMeXEeHUM
JOCTYIIOM SIK TaeMHa iHdopmaris» [15, 230].

[lomo mepeniky iHpopMaIlii, ska HAJICKUTh 10 MMOJAATKOBOI TAEMHMIII, a TAKOXK BHU3HAUCHHS TOHSATTS
«IOJAaTKOBA TAEMHHUIIS», TO, 3BAKAIOYM Ha BIJICYTHICTH 3aKOHOAABYOTO BU3HAYCHHS IIOTO MOHATTS,
BOHO € JTOBOJII IUCKYCIITHMM Ta 9acTO AiaMeTPaIbHO MPOTHIIC)KHUM y HAyKOBHX JKEpeax.

Tak, ma gymxy H. HemoOwHu, MOIAaTKOBY TAEMHHIIO CTAHOBIATH OyNb-SKi OTPUMAaHi MOJATKOBUM
opraHoM (1ocagoBUMH 0cOO0aMH) BIIOMOCTI MPO TIATHUKA MoAaTKiB [16, 86].

BBakaemo, 110 Take BU3HAYCHHS 3aHAJTO OOMEXYE 3MICT IOHATTS «IIOJATKOBA TAEMHHILD) Ta HE J1a€
MOKIIMBOCTI PO3MEKYBAaTH IOJATKOBY TAEMHHMIIIO 3 NEPCOHAIFHIMHU JaHUMH IIATHHUKIB TTOJATKIB SIK
iH(popMallii 3 0OMEKEHUM JTOCTYIIOM.

AHaji3 YMHHOTO MOJATKOBOTO 3aKOHOJABCTBA A€ IJACTaBU 3POOMTH BHCHOBOK, IO ITOJAaTKOBA
TAEMHHIIA HAJCKUTH J0 TAKOTO BHIY iHGoOpMaIli 3 00MEXEHUM IOCTYIOM, K TaEMHA iH(opmarlis
(pizHOBHI Mpo(heciitHOT TaEMHUIII).

3rigHo 3i c1.17 [lomaTkoBOro Kojekcy YKpaiHu, IUIATHUK MOJATKIB Ma€ MpaBO HAa HEPO3TOJIOMICHHS
KOHTPOITIOIOYNM OpraHoM (TI0CaJIOBUMHU 0OCO0aMH) BiIOMOCTEH MPO TAaKOro IUIaTHUKa Oe3 Horo
MUACHPMOBOI 3TONM Ta BiJOMOCTEH, IO CTAHOBIATH KOHQINEHIIMHY iHbOpMaIlio, AepKaBHY,
KOMEPIIHHY 4M OaHKIBCHKY TAEMHHUIIO Ta CTAJIA BiZOMI Il YaC BUKOHAHHS MOCAJOBUMH OCOOAMHU
city00BUX 000B’SI3KiB, KPIM BHITJIKIB, KOJIH 1I€ TIPSAMO Ieper0daueHo 3akoHamu [2].

OTxe, MOJATKOBA TAEMHUIS — L€ CYKYIHICTh BiIOMOCTEH 1 JaHWX, IO CTAJIM BiAOMi MOJATKOBUM
opraHaM y mpoIieci iX MOTOYHOI MisJIbHOCTI Ta HEOOXIIHI I peatizallii MoKIaIcHUX Ha HUX 3aBaHb
1 QyHKUiH y OpsiKy, BcTaHOBIeHOMY [loaTKOBIM KOZIEKCOM YKpaiHH, JOCTYH /10 IKHX 00MeKeHO
HMMH, BiANIOBITHO 10 3aKOHOJABCTBAa YKPpaiHW, Yy 3B’A3KY 3 0COOJHMBOI0 LIHHICTIO IJsl iX
BJIACHHUKIB YU CYMJIIHHUX KOPUCTYBAayviB.

Buxonsuu 3 1bOro, BBOKAEMO HarajibHO HEOOXIJHMM 3aKOHOJABYO 3aKPIMUTH BUYEPIIHUH MEpeITik
BUJIB iH(OpMAaIlii, 1[0 CTAHOBUTHh «IHINY IependadyeHy 3aKOHOM TAaEMHHIIO», a00 Teperik 3acaj
BigHECeHHs iH(opMallii 10 KaTeropii TaeMHoi. J[o TOro k, 3 METOI0 YHUKHEHHS 3JI0BXXUBaHb 3 OOKY
MOJATKOBUX OpraHiB, BOAYAETHCS 32 HEOOXiHE YiTKO BH3HAYMTH MeEpeiK iHpopMaIlii, o cTaHOBUTH
c00010 MOAATKOBY 1H(OPMAIIiI0 (TAEMHUIIIO).
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IMPOI'AJIMHU TA KOJII3Ii HOPMATHUBHO-IIPABOBOI'O PET'YJIIOBAHHSI
BJIATOJIMHOI JISIJIBHOCTI B YKPAIHI

Mapuenko O.B., 3100yBau

Hayionanvha akademis 6HympiwiHix cnpag

B mozaHiii HaykoBiif CTaTTi PO3KPHUTO 3MICT HOPMATHBHO-TIPABOBUX AaKTiB, SIKHMH YPETyIbOBaHO chepy
OnaroniitHoi mismpHOCTI B YKpaini. Ha mincraBi 37ifiCHEHOTO aHaji3y BH3HAYCHO MPABOBI MPOTAIWHH Ta
KOJTi311 YMHHOTO 3aKOHOJAaBCTBA MO0 PETYITIOBAHHS BiIIOBIIHOT cepH.

Kntouosi cnosa: 61a2o0iinux, 61a200itiHa 0isibHicmb, O1A200ilHUYME0, O1A200iUHA OP2aAHI3aYis.

Mapuenko O.B. TIPOBEJIbI U KOJUJIM3MM HOPMATUBHO-TIPABOBOI'O PEI'YJIMPOBAHUA
BJIATOTBOPUTEJIbHOM JESTEJILHOCTU B YKPAUHE / Hannonanenas akageMust BHYTPEHHHUX [€ll,
VYkpanna

B nmanHOI Hay4HOM CTaThe PACKPBITO COJEPKaHIE HOPMATHBHO-TIPABOBBIX aKTOB, KOTOPBIMH YpETyJIHUPOBaHA
ctepa OIArOTBOPHUTENHHOHN JEATEIHHOCTH B YKpanHe. Ha OCHOBaHWM NMPOBEJICHHOTO aHANN3a OIPEIeTICHE
MPaBOBBIE MPOOEITBI M KOJUTH3HU JEUCTBYIOIIETO 3aKOHOATENBCTBA [0 PETYIMPOBAHUIO COOTBETCTBYIOIICH

ctepsl.

Knioueswie cilosa. 6ﬂaeom60pumeﬂb, 6ﬂa20m60pumeﬂbﬂa}z ()eﬂme]leOCmb, 6ﬂa20m60pumeﬂbnocmb,
6/7&20m60pun1€ﬂbHaﬂ opeanuszayus.

Marchenko O.V. GAPS AND IMPACTS OF REGULATION PHILANTHROPY IN UKRAINE /
National academy of internal affairs, Ukraine
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In the system of public administration sphere charity governed by a number of laws of Ukraine adopted by
the Verkhovna Rada of Ukraine and the President of Ukraine signed at different time, but the degree of
regulation of the activity of these various laws of Ukraine.

Fundamental normative legal act in the field of philanthropy is the Law of Ukraine "On Charity and
Charitable Organizations". The provisions of the act defining the general principles of philanthropy in
Ukraine, providing legal regulation of relations in society to promote philanthropy, affirm the position of
humanism and compassion, provide favorable conditions for the formation and activities of charitable
organizations.

Determined that the individual beneficiaries and / or entity, local communities, animals, objects, environment
and monuments that are historic, cultural, scientific value on which the charitable activities by the Law
purposes.It was found that charity - is the provision of funds, other assets, property, income from property
and property rights and / or performance of works, rendering services voluntarily and gratis benefactor and /
or charitable organization for the benefit of the recipient charity.

It is noted that the implementation of the state policy on charitable activities carried out by the Cabinet of
Ministers of Ukraine, the central body of executive power in the sphere of charity, other government agencies
and local authorities within their powers.

Determined that a form of charity is humanitarian aid. Recipients of humanitarian aid are: 1) recipients of
humanitarian assistance to those entities that are registered in the prescribed manner by the Cabinet of
Ministers of Ukraine in the Unified Register of recipients of humanitarian assistance: a) enterprises that
employ disabled people, veterans of war and labor, as well as companies institutions and organizations
financed from the budget, and authorized by government agencies, b) charitable organization, established in
the manner prescribed by the Law of Ukraine "On charity and charitable Organizations", c¢) public
organizations of invalids, veterans of war and labor, Red Cross Ukraine and its regional organizations,
creative unions, and social organizations created to implement their statutory documents provided
environmental, recreational, amateur, athletic, cultural, educational and scientific activities, d) religious
organizations registered in the manner prescribed by the Law of Ukraine " on Freedom of Conscience and
Religious Organizations ", d) rehabilitation institutions for the disabled and handicapped children who are
duly licensed to perform rehabilitation services, regardless of subordination, type and ownership, 2) recipients
of humanitarian assistance to individuals and entities which have need and how it is directly available.
Key words: philanthropist, philanthropy, charity, and charity.

Ha mincrasi c1.8 KoHcTuTyii YKpaiau BU3HAETHCS 1 Ji€ MIPUHIIAIT BEPXOBEHCTBA mpaBa. KoHCTUTYIIIS
VKpainu Mae HaiBUIy IOpUIMYHY CHJIy. li HOPMH MalOTh XapakTep MpsMOi Aii. 3aKOHM Ta iHIIi
HOPMAaTUBHO-TIPABOBI aKTH MpUiIMaloThCs Ha 0cHOBI KoHcTuTyii YKpaiHu 1 HOBUHHI BiAMOBiAaTH iid.
3BepHEHHS 10 Cydy [UId 3aXMCTy KOHCTUTYLIMHMX 0paB i CBOOOA JIOAMHM 1 TIpOMajsHUHA
rapaHTyIOTHCS OCHOBHUM 3aKOHOM.

VY c1.52 Koncrurynii Ykpainu 3a3HadeHo, MO «...JepiKaBa 3a0X0Uye 1 MIATPUMYE OJIaromiHHUIBKY
JUSUTBHICTD IIOAO MiTei». PasoM 3 TMM, BUHHKAaE MTUTAHHSA, SIKUM YHHOM JiepikaBa Oy/ie CTaBUTHCS JI0
OJrarofiitHOI AiSUTHHOCTI MIOAO 1HIIUX KaTeropiit cy0’ €KTiB, HAIPUKIIAI, MAJIO 3aXHUIIeH] KaTeropii ocio
abo ocoOwu, SKUM Taka JJoroMora HeoOXiTHa, 100 BPATYBATH BIIACHE JKUTTS, aJKE€ BOHH TaK0X MAIOTh
MpaBO HAa OTPUMAaHHA ONAroAiifHOT IOTIOMOTHM Ta CTOCOBHO IHIMX cdep KUTTEMISIBHOCTI
cycminscTBa? Binnoine Ha me muraHHS B KoHcTuTynii YkpaiHn MU He 3HAWIDIM, OJHAK HOPMHU
CICIIaJIbHOTO 3aKOHOJABCTBA WYITKIIIE JETANi3YIOTh IOJOXKEHHS IIOAO0 OJaromidiHoi isUIbHOCTI
3aJIe)KHO BiJI Pi3HUX cep KUTTEMISITEHOCTI.

o anamizy mpo6iem 6raroniiHo1 MisIbHOCTI 3BepTajrcs TakKi Biomi 3axigHi inocodu ta MucauTemi
sk: Ceneka, b. Manngesinp, ['.B.®. T'erens, K. Mapkc, ®. Enrensc, Il. Jladapr, Jx. Mimis,
A. Kapueri, I'. ®opa, B. ®pankiin. Born anamizyBanu pi3HI acleKTH OJIaroAidHOCTI, MpoOIeMH,
MoB’s13aHi 3 11 pearnizaimielo Ta COIAIbHUMHU BIUTMBAMHU. 3HAYHOTO PO3BUTKY Ha 3aXofi IUCKYCii
CTOCOBHO OmarogiiiHocti orpuManu B XX cr., ocoonuBo B Cnomyuenux llltatax Amepuku, ne
npuBaTHa (inantpomnis HaOyma konocansHoro posmaxy (P. bax, T. Bponxen, K. Makkapri, b. Cieepc,
k. Copoc Ta iH.).

Y cucremi myOxiuHOro ympamiiHHS cdepa OnarofiiHOl AiSUTBHOCTI PErJIAaMEHTYEThCS IEBHOIO
KUTBKICTIO 3aKOHIB YKpaiHu, npuitHatux BepxoBHow Panoro Vkpainu ta mimnucanux IIpesngeHTom
VYkpainu y pi3HUI IPOMIKOK Yacy, ajie CTYIiHb perjlaMeHTallii [bOro BUAY JAISUIbHOCTI Y 3a3HAYCHUX
3aKOHaX YKpaiHH pi3HHH.

OyHIaMEHTATbHUM HOPMAaTUBHO-TIPABHM aKTOM y cdepi OnaropiiiHol misibHOCTI € 3axon Ykpainu
«llpo 6nazodiiiny OisnvHicmb ma 61a200iuni opeanizayiiy. T10ONOXKEHHS 1LOTO aKTy BU3HAYAIOTh
3arajipHi 3acagy OyaroAiiHol AISTIBHOCTI B YKpaiHi, 3a0e31euyloTh IPaBOBE PEryJIIOBaHHS BiIHOCUH Y
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CYCIIJIbCTBI, HAIIPABJACHUX HA PO3BHTOK OJaroAiiHOI HisSUIBHOCTI, YTBEPIKYIOTh MO3MIII T'yMaHI3MYy 1
MUJIOCEPIA, 3a0€3MeUyIOTh CIPHUATINBI YMOBH JUISI YTBOPSHHS 1 AiSUIBHOCTI OJIAarOMiHUX OpraHizalii.

Boanovac HopMu 3akoHy He 1M030aBJICHI IEBHUX HEIOJIKIB.

[To-nepiue, B cT.1 BU3HaueHO, 10 HaOyBaueM OnarofiiiHoi nomomoru € ¢isuyHa ocoda, HenpruOyTKOBa
oprasizamist abo TepuTOpiasibHA TpoOMaja, IO OAEPXKYy€e JIOTOMOTY Bil OJHOTO YH KITBKOX
OnmarofiifHUKIB JUIA JOCSTHEHHS IIeH, BU3HAUYEHUX 3aKOHOM, TOOTO OeHedimiap. 3 MPUBOIY IIHOTO
XOTiIocs O 3a3HAaYMTH, IO 3aKOHOAABElb, HA HAIly IYyMKY, MOHATTAM «OeHediliap» 3BY3HB KOJIO
Cy0’€eKTiB, SIKUM HaJaeThcsl OnaromiiHa JOMOMOTa, OCKLUTBKH OTPHMYyBadaMy OJIarofiitHOi JOMOMOTH
MOXYTh OyTH He nuime ¢iznyHa ocoba, HempuOYTKOBa opraHi3ailisi abo TepuTopianbHa TpoMasa, a i
inmn. BiamoBigHo 10 3MicTy cT.3 gaHOro 3aKOHY BHU3HAYCHO, IO IUIIMU OJIArOJiHHOI JisSUTBHOCTI €
HaJlaHHS JOTIOMOTH JJisl CIPHSIHHS 3aKOHHMM iHTepecam OeHedimiapiB y cdepax Omnaromiitnoi
nisutbHOCTI. B TOM e wac, m0 cdep Takoi MisTTBHOCTI BiAHECEHO ... OXOPOHY MOBKIUISA Ta 3aXUCT
TBapuH, 3arno0iraHHs NIPUPOJTHUM 1 TEXHOTEHHUM KaTacTpodam Ta JIKBiAalis X HACTiIKIB, OXOpPOHA
KYJIBTYpHOI CiafmMHu Ta iHmi. ToOTo, BBakaeMo, IO 3aKOHOJABYO 3aKpiluieHi 1inmi OxarofiiiHoi
TSTTEHOCT] BUXOATE 33 MEX1 3aKOHOAABYO 3a7IeKJIAPOBAHOTO MOHATTS «OcHedimiap.

llle omHMM apryMeHTOM HEAOUIIBHOCTI BXXHMBAaHHSA TEepMiHYy «OeHedimiap» € #oro 3MicTOBHE
HaITIOBHCHHA.

Ha 3akoHomaB9oMy piBHI 3a7eKiIapoBaHi Taki Bu3Ha4eHHA Aedinimii «benedimiap». Tak, BimmoBimgHO
no ct1.560 LuBinmeHOTO KOAEKCY YKpainw, «OeHedimiap» - me 3a rapanrielo OaHK, iHIIA ¢iHaHCOBA
yCTaHOBa, CTpaxoBa Oprasizaiis (rapaHT) rapaHTye mnepen kpeautopom (OeHedimiapom) BUKOHaHHS
OOpKHHUKOM (TIPUHLIMIIATIOM) CBOTO 000B’s3Ky. ['apaHT BiAmoBiae nepes KpeAUTOPOM 3a MOPYILICHHS
3000B’s:3aHHs OOp)kHUKOM [1, cT.560]. «benedimiap - ropuaudHa 0coba, MO OTPUMYE TO3UKY B
pamMKax IHBECTHUIITHOTO TPOEKTY Ta 3a0e3ledye WOro peaiizamiro abo pa3oM 3 IHIIUMH
OeHedimiapamu 3a0e3meuye peanizalliro Horo OKpeMHUX YaCTHH 3TIIHO 3 A0roBopoM Ykpainu 3 MO,
noropopoM Mix M®PO i Oenedimiapom, moroBopoMm MKk Mindinom i Oenedimiapom Ta/abo
BiJIMOBiabHUM BUKOHaBIeM» [2]. «benedimiap» - 1opummyaa ocoba, sKa OTPUMYE KOIITH
MiXKHApOJAHUX (IHAHCOBUX OpraHizamiid y paMKkax iHBecTHIiHOro mpoekty [3]. «beHedimiap» - e
IopUIMdHa 0c00a-pe3nIeHT, SKa OTPUMYE KOIITH MKHApogHUX (iHAHCOBHX OpraHizaliil y pamkax
iHBecTHIIHOTO TIpoekTy [4]. «bernedimiap» - ocoba, sAKiili mpu3HAYEHUH TUIAaTi X 200 HA KOPUCTPH SKOT
BIZIKpUTO aKpeauTus [5].

OTxe, SIK OYeBHHO TOHATTS «OeHediliapy SBHO 3al03MUYEHE 3 I[UBIIBHOIO MpaBa Ta BPErYJIbOBYE
BiJIHOCHHH, SIKi BAHHKAIOTh 3 TIPUBOYy iHAHCOBUX PECYPCIB Ta 37e0LIBIIOr0 BU3HAYAIOTh IOPHINIHY
0co0y, sfika OTpuMYy€e BUTOAY. BogHOYAC y maHOMY BUTIAAKY 3MICT MOHATTS OeHediliap He BiAMOBigae
TOMY 3HAa4YCHHIO, sIKE B HBOTO HeoOXimHO Bkiagatu. Came TOMY, MPOTMOHYEMO 3aKOHOJIABYO
3aKpimieHe MOHATTA «OeHedimiap» 3 BIANOBIIHUM HOrO BHU3HAYEHHSM 3aMIHUTH Ha TIOHSTTS
«0J1aro0TpUMyBaY», WA SKUM TPONOHYEMO pPO3yMiTH (i3MYHMX Ta/a00 HOPUIAMYHHUX OCi0,
TepUTOpiaNbHi rpoMaaH, TBApMHHU, 00’€KTH HABKOJWIIHHOIO0 NPHUPOIHOIO cepeIoBHINA Ta
NamM’aTKH, §AKI CTaHOBJSATH ICTOPHUYHY, KYJIbTYPHY, HAYKOBY MWiHHICTb, HIOA0 SKHUX
3aICHIOETBCA OJIarofiiiHa JisVIbHICTh Y BU3HAYEHUX 3aKOHOM IiJIsSIX.

[To-npyre, roBopsiun mpo CyO’€KTiB, sIKi OE3MOCEPEHBO 3IIHCHIOTH OJIAarOAiIMHY MisUTBHICTH Ta
Cy0’€KTIB, SIKI OTPUMYIOTh OJIAarQJiiiHy JTOTIOMOTY B IIpOIECi 3MIHCHEHHS OiaroiiHol JisUIbHOCTI, Ha
3aKOHO/IaBUOMY piBHI Ta Oe3lmocepeHhO0 B JaHOMY 3aKOHI BIiJICYTHE TOHATTSA «OyarofiiiHa
JIOTIOMOTay. 3 METOI0 YCYHEHHS JaHOi MPOTaJUuHM JOCHTIHDKYBAHOTO HOPMATHBHO-IIPABOBOIO aKTY,
NPONoHyeMo BHecTH 3MiHHU A0 cT.1 3akony Ykpainu «IIpo 0aaroaiiiny nisisibHicTh Ta O1aroaiiini
oprasizanii» Ta JONMOBHHUTH ii MYHKTOM TAaKOI0 3MicTy: «0JarofiiHa JomoMora — me HaJXaHHA
KOIITIB, iHIIOro MaiiHa, MailHOBHUX I@paB, I0XO0AiB Big MailHa Ta MaliHOBMX mpaB Ta/a0o
BUKOHAHHA PpoO0iT, HAAaHHA TOCJAYI, IO [AOOPOBUILHO Ta 0€30IJaTHO HAJAIOThCA
OonaroniiiHukoM Ta/a00 OJaaroaiiiHOI0 opradizaliel0 Ha KOPHUCTH OTPpUMYBaya OJarofiiiHol
AOTIOMOTH.

[o-TpeTte, anamni3 NMoJI0KeHb 3aKOHY JIO3BOJISIE CTBEP/DKYBATH, IO B JJAHOMY aKTI BIICYTHI Oyab-siKi
MOCWJIaHHS Ha CY0 €KTIB, SKI peai3yloTh AepKaBHY MONITHKY B chepi OnaromiiHoi IisUTBHOCTI,
KOJHMM YMHOM HE BH3HAUCHO, XTO 1 KMM YMHOM HAJIEXHTb 10 Cy0’€KTIB BIaJHUX MOBHOBAXEHb Y
JOCHIpKyBaHil cdepi. 3 METOI0 YCYHEHHS JaHO1 MPOTraIMHU, IPOIOHYEMO JIOIOBHUTH 3aKOH YKpaiHu
«[Ipo GnaroiiiHy AisUIbHICTH Ta OJIArOAiiHI OpraHizaiii» crarrero *** takoro 3MmicTy:
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«CratTe ***Peasizauis AepkaBHOI NOJITUKHU y cepi Oaroaiiinoi xisabHoCTI

Peanizamisn nep:kaBHoi mojituku y cdepi Ogaroniiinoi gissibHocTi 3aiiicHioeThest KadinHeTom
MinicTpiB YKkpaiHu, LEeHTPaJbHUM OPraHOM BHMKOHAB4YOI BJagu y c¢epi OuaaroxiiiHoi
AiSIJIBHOCTI, iHINMMM OpPraHaMM JepKaBHOI BJIAJAN TA OPraHAMM MiCIeBOr0 CaMOBPSYBAHHS B
MeKaxX CBOIX IOBHOBAKEHb.

Ilo-ueTBepre, K 3a3HAYaANOCS BHUIIE, CyO €KTaMU, SKi 3AIMCHIOIOTH ONAromiifHy MiSUTBHICTH Ta
HAJAr0Th OJaro/iiHy JOMOMOTY MOXYTh OyTH sSIK OyarojiifiHi opraHisariii, Tak i Onaromifiauku. B Toit
JK€ 9ac TIOJIOKEHHS I[hOT0 3aKOHY MICTATH TOJIOKEHHS JIUIIE MO0 OJNAaroAiifHWX OpraHi3arii, mpu
bOMY JKOJHUM YHHOM HE PEryllIOIOTh Ta HE BH3HAYAIOTh IMPABOBUI CTAaTyc ONarojiifHuKa sK
cy0’exTa, KM 0JHOOCOOOBO Ta/4M KOJEKTHBHO 3[IMCHIOE ONarofiiHy MisUTbHICTh. ICHYBaHHS Takol
MPOTAIMHU B (PyHIAMEHTATbHOMY HOPMAaTHBHO-TIPABOBOMY aKTi BOA4aeThcs HempumyctumMum. Came
TOMY, TIPOMIOHYEMO BHECTH 3MiHH 10 3akoHy Ykpainu «lIpo OnaromiiiHy AisUTbHICTH Ta OiarofiiiHi
oprasizarfii» Ta JOHNOBHHUTH Horo craTTsamu *** rtakoro 3micty: «Ct.***[IpaBa OuaromiiiHuka;
C1.***(Q00B’13KH 0J1aroXiHHIKA.

ITo-r’siTe, MonOXKEeHHS 3aKOHY HE MICTATh HOPM, sIKi O BH3HAYaIM TpaBa Ta O0OB’SI3KH Cy0 €KTIB
OTpUMaHHS OJIaroiifHOI JOMOMOTH. 3 METOI0 YCYHEHHS i€l MPOTaIHHHU, TPOTIOHYEMO BHECTH 3MiHH
no 3akony Ykpainu «[Ipo OmaromifiHy misulbHICTH Ta OJjaroiildHi opraHizallii» Ta JOMOBHUTH HOTO
crartamu  ***  rtakoro 3micty: «Cr.***[IpaBa OuaaroorpumyBaua; Crt.***(Q00B’A3KH
O0s1arooTpumMyBava.

OTxe, iCHyBaHHSI 3a3Ha4€HMX KOJNi3iil Ta mporajiuH y 3aKOHI HE TiIBKH CTBOPIOIOTH NEPENOHU B
PO3BHUTKY OjarofiiiHOl HisiabHOCTI B YKpaiHi, a ¥ MOAEKyIW cylepedarh CYTHOCTI OnmaromiiHoi
TSTRHOCTI B3arali sIK isUTbHOCTI JOOPOBLIBHOT Ta OE3KOPHUCHOI.

HactynmHuM HOpMaTHBHO-TIPaBOBHM aKTOM CIIEIiaIbHOTO 3aKoHONaBcTBa € 3akxon Yxpainu «llpo
2yManimapuy 0onomocy», B SKOMY YITKO BU3HAUCHO, IO T'yMaHiTapHa JOIMOMOTa € Pi3HOBHIOM
OmarofiiiHWITBa 1 Mae CHPSIMOBYBATHCS BIAMOBIAHO MO OOCTaBHH, 00’ €KTHBHHUX MOTped, 3roam ii
otpuMyBadiB. BogHodac HOpME 1IbOTO 3aKOHY PO3PI3HAIOTH ABI Kateropii cy0d’ €KTiB, sIKi OTPUMYIOTh
TyYMaHiTapHy JOMOMOTy: 1) oTpHMYyBa4i rymMaHiTapHoi JOMOMOIH - Taki IOPUIUYHI 0COOH, SIKMX
3apeecTpoBaHO B ycraHOBIeHOMY KaOinerom MinicTpiB Ykpainu mopsiaky B €amHOMY peecTpi
OTPUMYBayiB TYMaHITapHOI JOMOMOTH: a) IMANPUEMCTBA TPOMAJCHKHX OpraHi3alliil i1HBaiIiB,
BETEpaHiB BIHU Ta Mpalli, a TAKOX MiJIPUEMCTBA, YCTAHOBH Ta OpraHi3aiii, 0 yTPUMYIOTBCS 32
paxyHOK OIOJKETIB, Ta YIIOBHOBa)KEHI HIUMH JICpP)KaBHI ycTaHOBH; 0) OaroiiifHi opraHisaii, cTBOpeHi
y TOpSIOKy, BH3Ha4YeHOMY 3akoHOM Ykpainu «lIpo OsaroailiHy naisuibHICTH Ta OnaroaiiiHi
oprasizarlii»; B) rpoMajIChKi OpraHi3ariii iHBaJi/iB, BeTepaHiB BiliHM Ta mpaii, ToBapuctBo YepBoHOTO
Xpecra YkpaiHu Ta ioro oOiacHi opraHizaiii, TBOpYi CIUIKHM, a TaKOXX TPOMAJCBHKi Oprasizaiii,
CTBOpEHI AJIs1 3AIMCHEHHs IependadeHoi iX CTaTyTHUMHM JOKYMEHTaMH EKOJIOT14HOi, 0310pOBYOi,
aMaTOPCHKOi, CIIOPTUBHOI, KYJIbTYPHOI, OCBITHBOI Ta HayKOBOI AISUIBHOCTI; T') PENiTiifHI opraHi3aii,
3apeeCTPOBaHl y MOPSJKY, nependadeHomy 3akoHoMm Ykpainu «IIpo cBoOOIy COBICTI Ta peniriiixi
oprasizariii» [6]; r) peaOiiiTaiiiiHi YCTAHOBH JJIsl IHBAIIIIB Ta JAiTeH-1HBAIIIIB, KI MAalOTh BIJIOBIIHY
JIEH310 Ha 3iHCHeHHS pealiiTamiifHuX MOCITyT, HE3AIEKHO BiJl BITOMYOTO i IOPSAKYBaHHS, THITY
i ¢opMm BnacHocti; 2) HaGyBaui rymanitapsoi aomomoru - Qi3uuHi Ta IOPUAHYHI O0COOH, sIKi il
noTpeOYIOTh 1 IKUM BOHA 0€3M0CepeTHhO HAIAETHCS.

OTXe, OYEeBUAHO, MO MPHUHAIEKHICTh T'yMaHITAPHOI IOMOMOTH IO OAHIEl 31 crenudivaux Qopm
OnaroniiHOI IisSUIBHOCTI, CIpUsiia OCOOJMBIH HAIIPAaBICHOCTI TAKOro0 BUAY AisTBHOCTI. B Tol e wac,
chepr HaJaHHSA TyMaHITapHOI JOMOMOTH IIUIBHO NEPeIUIiTaIoThes 31 cdepamMu  3IIHCHEHHS
OaarogiiHoOI JisJIBHOCTI.

3axonom Yxpainu «llpo @ononmepcvky OisnvbHicmby BU3HAYEHO, IO BOJIOHTEPCHKA AiSJIBHICTH €
dbopMor0 OJIaroMIMHUIITBA, a TAKOX PEryJIOIThCS 3arajbHi 3acaad 3AIHCHCHHS BOJOHTEPCHKOI
JIisuTbHOCTI B YKpaiHi, BU3HAUYAIOThCA TIpaBa, OOOB’SI3KM Ta MpPaBOBUH cTaryc 1i cy0’eKTiB,
3aKPIIUIIOIOTECS] TPUHIMITA BOJIOHTEPCHKOI JiSUTBHOCTI, TOJIOBHI HampsAMu Ta ¢opmu ii aep:kaBHOT
MiATPUMKH. 3MIHCHEHHS JETANBHINIONO aHalli3y HOPMATHBHUX IIOJIOKEHb I[bOTO aKTy J03BOJISIOTH
CTBEP/IKYBATH, 110 BOJOHTEPChKA JISUIBHICTh Ta OJIarojiiHa MisJIbHICTh MAlOTh CIUIBHUE pij, a cami
NOHATTA € BUAOBMMH. Lli aBa BuAM IisUTBHOCTI 3aCHOBaHI Ha Maibke OJHAKOBMX NPUHLIUIAX,
3MIMCHIOIOTBCA Ha 3acaiax JoOpOBITBHOCTI Ta O€30IIATHOCTI; CyO’€KTH, SIKi 3IIHCHIOIOTH K
OnaroJiiiHy, Tak i BOJIOHTEPCHKY JIISUTBHOCTI HE MarOTh Ha METI OTPUMaHHSI TPUOYTKY.
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[Monoxenuss 3axony Yrpainu «llpo coyianbni nocayeu» 3aKpiIUTIOOTH: 1) BU3HAYCHHS OCHOBHHUX
OpraHizamifHMX Ta TPABOBHX 3acaJ HATaHHSI COINAJILHUX IOCIYyT ocobaM, sKi mepeOyBaroTh y
CKJIaJJHUX YXUTTEBHX OOCTaBMHAX Ta MOTPEOYIOTH CTOPOHHBOI JOMOMOTH; 2) BHU3HAYEHHs IOHATH
«comianbHi TMOCIYTH»; «CKIaIHI »XHUTTEBI OOCTAaBUHW»;, «TUMYACOBHUIM NPUTYIOK IJIsi JOPOCIHXY;
«TAMYaCcOBUHM TPUTYJIOK U1l HETIOBHOJITHIX» Ta iH.; 3) MOMJIMBOCTI 3aJydeHHS SK CyO’ €KTiB, IO
HAJaf0Th COLIaJdbHI TOCIYTHM, Ha JOTOBIpHUX 3acajax s BHKOHAHHS COINIAJIbHOI POOOTH
BOJIOHTEPCBKUX OpraHizamii Ta BojoHTepiB [7]. BigHeceHHs bOro HOPMATHBHO-IIPABOBOIO aKTy A0
pO3pALy CHemialbHUX 3yMOBJICHO THM, IO B pyHAaMeHTanbHOMY 3akoHi Ykpainu «lIpo OmaromiiiHy
TiSTEHICTB Ta OJIaTOIiiHI OpraHi3allii» 4iTKO BU3HAYEHO, 110 OJIaromiifHa TOmoMora MOKe HaJaBaTHCS
y ¢dopmi poOiT Ta mocayr. [Ipu 11bOMy BUKOHAHHS SK pOOIT, TaKk i HaJlaHHS MOCTYT, TIOBUHHO OyTH
Oe3komIToBHUM. 30kpeMa B cT.7 3akoHy Ykpainm «IIpo comianbHi MOCIyrH» BHU3HAYEHO, IO
COLiaJbHI TOCIYTH HAJAIOTHCS OE30TUIATHO TaKUM KaTeropisiM cy0’€KTiB, SIK: TPOMAISHH, SIKI HeE
3IIaTHI 0O CaMOOOCIyrOBYBaHHS y 3B’SI3KYy 3 MOXWJIMM BiKOM, XBOPOOOIO, IHBATIIHICTIO 1 HE MarOTh
piaHuX, sIKi MOBHHHI 3a0€3MNeYUTH M JOTIISA 1 JOMIOMOTY; TPOMAJSHH, SIKi epe0yBaloTh Y CKIaAHUX
KUTTEBUX 00CTaBHHAX y 3B 3Ky 3 0€3pOOITTSIM 1 3apeecTpoBaHi B JepKaBHIN CITy>KO1 3aiHATOCTI SK
TaKi, M0 IIyKaloTh PoOOOTYy, OE3TOMHICTIO, CTHXIMHMM JHXOM, KaTacTpodamu, SKi € OLKEHIIMH
BHACJIIIOK 30pOHHUX YM MIKETHIYHUX KOH(IIKTIB, SKIIO CEPEAHBOMICIYHUN JOX1 [IUX OCI0 HMKIMA,
32 BCTAHOBJICHHU MPOXXUTKOBHUA MIiHIMYM; TITSAM Ta MOJOI, SKi 3HAXOAATHCA Y CKIQIHIA JKUTTEBIH
CUTYyaIlil y 3B 53Ky 3 IHBaJiIHICTIO, XBOPOOOIO, CHPITCTBOM, OE3MPUTYIHHICTIO, MAI03a0e3MeUeHICTIO,
KOH(JIIKTAaMH 1 KOPCTOKUM CTaBJCHHSIM Yy ciMm’i. OTxe, B JaHOMY BUNAJAKY HaJaHHS COLIaIbHHX
MOCTYT 3a3HAYCHHM KaTeropisM Ccy0’eKTiB, Ha Hamly JyMKy, OyJae BBaKaTHCS COILaJbHUMHU
MOCITyTaMHU, K1 HaJar0ThCS SIK OJaroaiiHa JOTOMOTa.

3axonom Vxpainu «Illpo npomudiro mopeieni ar0dvmuy 3MIMCHEHO MPABOBY PETJaMEHTAIlII0 HAJTaHHS
JIOTIOMOTH Ta 3aXKMCTY OCi0, SIKi MOCTPaXKIaJId Bijl TOPTIBII JHOABMH, IIISIXOM YIAOCKOHAJICHHS CHCTEMHU
BiJTHOBIIEHHS IXHIX MpaB, HaJaHHSI KOMIDIEKCY TOCIYT, BIIPOBAKEHHS MEXaHi3My B3aeMOIii Cy0’ €KTiB
y ctepi mpotuaii Toprieui moapMu. Tak, TOMOXEHHS IIHOTO 3aKOHY € AyKe BAXKIMBUMH 1 Tif 9ac
3MIACHEHHS OjaromidHoOi MisIIBHOCTI, aJike, BKa3aHi KaTeropii oci0 mpaBOMIpHO MOXXHA BIJHECTH JI0
0ci0, AKi mepedyBaroTh Y CKIAAHUX KUTTEBUX OOCTABHHAX, a JOMOMOra JaHHM oco0aM € OJHI€ i3
3aKOHO/IaBUO 3aKpiruieHnx cep OmaromiiHoOI MisIpHOCTI [8].

Y 3axoni Vpainu «llpo 0onopcmeo kposi ma ii komnonenmigy Tiepen0daueHo, M0 FOPUIUYHI Ta
(di3uuHi 0CO0H, SKI 3IHCHIOIOTH OJIArOIMHY IsSIBHICTh, CIIPIMOBAaHY Ha MTPOIAryBaHHs Ta PO3BUTOK
JIOHOPCTBA KPOBI Ta i KOMITOHEHTIB, MalOTh MOIATKOBI Ta 1HIII MUIBTH BiJMOBITHO /IO 3aKOHO/IABCTBA;
BHU3HAYEHO MIBTH, 110 HAJAIOTHCS JOHOPAM KPOBi Ta 1i KOMIIOHEHTIB. 3 I[LOTO MPHUBOIY XOTLIOCSA O
3a3HAYMTH, 1110, HA CHOTOMHIIIHIN J€Hb, JOHOPCTBO HE BBAXKAETHCA OJHIEID 3 (hopM OJaromiiHoOl
norioMord. OHaK, SKII0 MpoaHalli3yBaTH MPUHIIMITY 3/IiIHCHEHHS TAKOTO BUY iSUTBHOCTI (BBXKAEMO,
0 IOHOPCTBO € caMe AiSUTbHICTIO, SIKa MOXKe OyTH SK OJHOPa30Ba, TaK i MOCTilHA), TO BOHH IOBHO)
MIpOIO MOAIOHI JI0 HMPUHIUIIB OJaroAiiHOI MisJIbHOCTI Ta BiJIPI3HAIOTHLCS JIUIIE OCOOJMBOCTIMH, SIKi
OB’ s13aHi 3 0COOJIMBOCTAMH MPOBAKSHHS KOXKHOTO 13 3a3HAYCHUX BUJIB JTisIIbHOCTI..

Otxe, 3a3HaYeHI HOPMATUBHO-TIPABOBI aKTH BU3HAYAIOTh CYTHICTh, OpraHi3alliifHO-NIPaBOBi 3acaau
OnaroiiHO1 AisUTLHOCTI, MPAaBOBHI cTaTyc ii Cy0’ €KTIB Ta pealizalilo OCHOBHUX (opM BigmoBigHOI
cdepu IisTBHOCTI.

Pazom 3 TuM, yHUKaw4M MOAPIOHEHOCTI PO3KPHUTTS OKPEMHUX MYHKTIB Ta MOJOXEHb HPaBOBOT
pernaMenTanii OnarofiiiHOl AISTTBHOCTI 3a3HAYMMO, IO JO 3arajbHOrO 3aKOHOJABCTBA, BHIAHOTO
BepxosHoto Panoro Ykpainu B cdepi OmarofiifHoi MisutbHOCTI, HalexaTh: 3akoHW Ykpainu «lIpo
Oe3omuiaTHy npaBoBy pomnomory»; «lIpo pexmamy»; «IIpo rpomanceki 00’enHanHsm; «IIpo oxopony
KyJIbTYpHOI criaamuuany; «I[Ipo axumioHepHi ToBapuctBay; «lIpo omiHKy mailiHa, MailHOBHX NpaB Ta
npodeciiiHy OLIHOYHY JisUTbHICTH B YKpaiHi»; «[Ipo gepikaBHYy peecTpaiiilo pedyoBHX IpaB Ha
HepyxXxoMe MalHO Ta iX o0TsbkeHb»; «[Ipo racTponbHi 3axoau B YKpaiHi»; KOJIEKCH YKpaiHu:
IlonarkoBuit konekc Ykpainu; LluBineHui kKonexc Ykpainu; 3emensHU Kofekc Ykpainw; JlicoBuit
KOJIEKC YKpaiHU TOIIIO.

Ykazom Ilpezudenma Yrpainu «llpo Cmpameeiio 0epicasroi NOAMuKy CHPUSHHS DPO3GUMKY
2POMAOAHCHLKO20 CYCRitbemea 6 Ykpaini ma nepuiouepeosi 3axo0u wooo ii peanizayii» OKpECIEHO
NPOBiAHI i€l nepaBHOT MIATPUMKH Ta MNOMyJspu3amii OsaroxidHOi AisuibHOCTI B YKpaini. Llum
aKToM repeadayeHo HEeOOXiMHICTh pO3pOOJIEeHHS JepKaBHOI IILOBOI MPOTPaMH  PO3BHUTKY
OnmaroniiHOT JisuibHOCTI. BU3HAaueHO, 10 CTpaTEeriyHMMU MPIOPUTETAMHU JEPIKABHOI ITOJNITHKU
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CIIPUSTHHS PO3BUTKY T'POMAISTHCHKOTO CYCIJILCTBA B YKpaiHi € CHOPUSHHA OJaromiidHii,
BOJIOHTEPCBHKIH MIsITBHOCTI, 1HIUM (hopMaM TPOMAICHKOI aKTHBHOCTI Ta TPOMAIIHCHKOI KYyJIBTYpH.
OKpeceHo OCHOBHI 3acaay peainizalii Aep>KaBHOI MOJITUKKA CHPUSHHA PO3BUTKY TPOMalsHCHKOTO
CycminbcTBa B YKpaiHi II0A0 MiATPUMKH BOJIOHTEPCTBA Ta OnaroxidHunTBa. 30KpeMa, mepeadadeHo,
0 peaizamis Iep>KaBHOI MOJITHKH CHPUSHHS PO3BHTKY T'POMAISHCHKOTO CYCIIJIBCTBA B Y KpaiHi
II0JI0 MIATPUMKH OJIaroifHUITBA TTepeadadac: 3anpoBaKEHHS] HOBUX 1HCTPYMEHTIB [T 3M1HCHEHHS
SK TPOMaJsHAaMH, TaK 1 HOPUIMYHUMH 0CO0aMu ONaroMidHOI MisIIBHOCTI, 30KpeMa CHJIAaBMCHTIB,
OyarofiiiHMX CepBITYTIB, MpaBa ONAroAiMHMX OpraHi3alliii OTpMMyBaTH ONArodiiHy CIAIIIAHY Ta
CTaBaTH BUKOHABIISIMH 3allOBITIB IS peamizarii 6JaromiifHuX mporpaM; YAOCKOHAJEHHS MeXaHi3MiB
KOHTPOJIIO 32 LITbOBUM BUKOPHCTAHHSM KOIITIB 1 MaifHa, MepeAannx Ha OnarofiifHi miji; miaATpUMKY
Cy0’€KTiB TOCIOAApIOBaHHS Ta TPOMAIsH, SKI HAAAIOTh (IHAHCOBY JAOMOMOTY UM 3IIMCHIOIOTH
JIOOPOBINTBHI MMOXKEPTBYBAHHS 1HCTUTYTaM TPOMAISHCHKOTO CYCHUIBCTBA JJISI PO3B’sI3aHHS MPOOIIEM,
10 MalOTh BXJIMBE CYCITUILHE 3HAUYCHHS [9].

3 MeTOI0 MPOBEACHHS 3aXO0[iB, OB’ SI3aHUX 3 OXOPOHOI HABKOJIHMIIHBOTO MPHPOJHOTO CEpPEelOBHIIA,
30epekeHHSIM KyJIbTYpHOI CHAANIMHH, ICTOPHUKO-KYJIBTYPHOTO CEpEeIOBHINA, TaM ATOK icTopii Ta
KyJNbTypH, MiCIlb TIOXOBaHHS OylIO 3aTBepikeHO yka3 Illpezudemma Yxpainu «Ilpo npogedenms
Bceykpaincoroi monoodisicnoi axyii «llam smamu. Biopooumu. 36epeemuy, sika € TOBIOTPUBAIOUO0 Ta
npoBoauthes 3 2009 mo 2015 poku. ['omoBHUM 3aBHaHHAM BCEYKPAiHCHKOI akilii CTAl0 CIIPUSHHS
COIIIaTFHOMY CTaHOBJICHHIO Ta PO3BUTKY MOJIOJi, BUXOBAaHHS Yy MOJOJMX TPOMAISH TOBAarud o
HalllOHAJILHUX ICTOPUYHHUX 1 KyJbTYPHUX LIHHOCTEH Ta peaii3alii MOJIOADKHMX 1HINIaTHB y TPYAOBiH
cdepi [10].

Ha migcraBi mpoBeeHOro aHaNi3y YHHHOTO 3aKOHOAABCTBA, SIKUM YPeryiIhoBaHO chepy OmaromiitHol
JisutbHOCTI B YKpaiHi, aBTOPOM BHOKPEMIICHO MPaBOBI MPOTATMHU Ta KOJi3ii, @ TAKOXK 3alpONOHOBaH1
UUISIXW X BUPINIEHHS y BHUIIAAI BHEceHHS mpomo3uuii no 3akony Ykpainu «[Ipo Onaroniiiny
SIBHICTEY.
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MIKHAPOJHO-TIPABOBE PETYJIIOBAHHS I'AJTY3I POCJTMHHOI'O CBITY YKPATHA
Omitinuk B.1., 3100yBau

Hayionanvna akademis sHympiwiHix cnpag

B miii HaykoBiif cTaTTi 3IIMCHEHO aHaNi3 HAI[IOHATFHOTO Ta MIDKHAPOJHOTO 3aKOHOJABCTBA, SKHUM
yperyJibOBaHi BITHOCHHH B Tally3i POCIMHHOTO CBiTY Ykpainu. Ha mincrasi aHaii3y HOpM HalliOHaJIBHOTO Ta
MDKHApOJHOTO 3aKOHOJABCTBA aBTOPOM 3alPOIIOHOBAHO 3MAIHCHUTH KIACHU(IKalil0 CUCTEMH HOPMATHBHO-
MIPAaBOBHX aKTiB Yy Tary3i pOCIMHHOTO CBITY YKpaiHH.

Knrouosi cnosa: HopmamusHo-npagosuii akm, KOH8EHYIs, POCIUHHUL C8IM, AicU, 00 EKMU POCIUHHO20 CBIMY.

Omneitnuxk B.W. MEXIYHAPOJJHO-ITPABOBOE PEI'YJIMPOBAHUE OTPACJIM PACTUTEJIBHOI'O

MUPA YKPANHbI / HarmonanpHas akajgeMusi BHYTPCHHUX JIeN, YKpanHa

B naHHOI Hay4yHOHl cTaThe OCYIIECTBJICH aHAIM3 HAIIMOHAJIBHOIO U MEXIYHApOJHOIO 3aKOHOAATENIbCTBA,

KOTOPBIM YpETyJHPOBaHbI OTHOIICHUS B O0JACTH PacTUTEIBHOTO Mupa YKpawHbl. Ha ocHOBaHHMHM aHanmm3a

HOPM HAllMOHAIBHOTO M MEXIYHapOJHOIO 3aKOHOJATENILCTBA AaBTOPOM IPEUIOKEHO OCYILECTBUTH

KIIACCU(HKALUIO CHCTEMBI HOPMAaTHBHO-TIPABOBBIX aKTOB B 00JIACTH PACTHTEIFHOTO MUPA Y KPAHHBL.
Kniouesvie crosa: Hopmamueno-npagosou akm, KOHBEHYUsL, PACTHUNENbHBII MUD, 1ecd, 00beKmbl pACMUMEIbHO20
mupa.

Oliynik V.I. INTERNATIONAL LEGAL REGULATION OF THE INDUSTRY FLORA UKRAINE /
National academy of internal affairs, Ukraine

In this scientific article analyzes national and international law, which regulated relations in the flora of
Ukraine. Based on the analysis of the national and international legislation proposed by the author to carry out
the classification of legal acts in the field of flora Ukraine.

Constant political transformation and development of the democratic Ukraine causes the increasing role of
law because it creates the necessary conditions for this: ordering, determination, organization and dynamics
of social relations. This directly applies to public administration, which is almost unity embodied activities
and management structure. Therefore it is necessary to fully harness the power of legal measures, especially
legislative panel, not only for secure management system, but also for targeted growth efficiency.

The legislation, which regulated relations in the plant world, depending on the scope, in our view, can be
divided into three parts:

1) the rules of international law;

2) the common law;

3) the rules of special legislation.

Expanding the system of legal acts in the plant world, we offer under the legal act of understanding legal act
issued by authorized bodies (and their officials) in the manner prescribed by laws of Ukraine, which
determine the procedure and requirements for system protection measures, protection the use and
reproduction of the plant world, a complex qualitative and quantitative indicators, parameters, providing
regulation of activities in this area.

The features regulate the protection and restoration of the plant world is that they are governed not only by
the Law "On Flora". Thus, in accordance with the provisions of Art. 1 of the Act, they are governed by the
Forest Code of Ukraine, laws "On Environmental Protection", "On the Nature Reserve Fund of Ukraine" and
other normative - legal acts. In this regard, the question of the relationship between the content of a special
law to regulate the protection and restoration of flora from other laws, generally designed to regulate other
nature resource and environmental relations.
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Decisive role in the system of legal acts, which regulates issues of international cooperation and collaboration
in the plant kingdom belongs to Ukraine international laws and regulations that define the role of Ukraine in
the implementation of measures for the conservation, protection, use and restoration of flora.

Key words: normative-legal act, convention, vegetable world, forests, objects of the vegetable world.

[MocTiiiHi MONMITHYHI TEPETBOPEHHA Ta PO3BUTOK IPAaBOBOi JEMOKPAaTHYHOI YKpaiHW 3yMOBIIOE
3pOCTaHHsl POJIi TpaBa, OCKUILKM BOHO CTBOPIOE JUIS IILOTO HEOOXiJHI YMOBH: BIOPSAKOBAHICTB,
BHU3HAYEHICTh, OPraHI30BaHICTh Ta JUHAMIYHICTh CyCHibHUX BigHocuH. lle OGe3mocepenHro
CTOCYETBCA 1 MyONIYHOTO YHpPAaBIiHHS, B SIKOMY IIPAKTHYHO BTUTIOETBCS €OHICTH MISUTBHOCTI 1
CTPYKTYpH amapary YIpaBiiHHA. Bigrak, y TOBHOMY o00cCs3i HEOOXiJIHO BHKOPUCTOBYBAaTH
MOJJIMBOCTI MPaBOBHX 3ac00iB, 1 Hacammepea, HOPMATUBHOTO MAacUBY, HE TUIBKU JUIsl HAJIMHOTO
(G yHKIIIOHYBaHHS CUCTEMH YTIPABIIHHA, aJie i IS MUIECTIPSIMOBAHOTO 3pOCTaHHs HOTO e(heKTHBHOCTI.

MeTo10 cTaTTi € 37iiiCHEHHS aHaJIi3y HOPMaTUBHO-TIPABOBOTO PETYIIIOBAHHS TaTy31 POCIMHHOTO CBITY
Ykpainu.

[poGiemaM OXOpPOHU Ta BHKOPUCTAHHS POCIMHHOIO CBITY TPUCBSYEHO PsiJi HAYKOBUX MpAllb, 30KPEMa:
C.O. boromo6oBa, M.M. bpuruyka, O.K. I'ommuenkxosa, P.K. I'yceBa, JI.O. 3acmaBcekoi, A.b. IckosH,
O.L. Kpacosa, I"'M. INomsHckkoi, M.O. Cuponoera, I'.B. UyOykosa, FO.I. IlymnemnoBoi Ta in. [llonpasna,
CIIiT BIIMITUTH, IO OUIBIICTH 13 IMX POOIT TOPKAIWCS BUPIIIEHHS MPAaBOBUX MPOOIEM OXOPOHH Ta
BHKOPHCTAHHSI POCIIMHHOTO CBITY y B3aEMO3B’ 513Ky MIHTAHb JIICOBOTO Ta 3eMENTLHOIO NPaBa.

Ha cporomni, B mepioJ MOCTIHHMX 3MiH 1 MOJITHYHOI HECTAOUILHOCTI, aKTyaJbHOK € MpodiieMa
HOPMATUBHO-TIPABOBOIO  PETYJIIOBAHHS AUSUIBHOCTI  myOJiiyHOT — ammiHicTparii. OCKIIbKH, Bij
e(heKTHBHOT HOPMATHUBHO-TIPABOBOI peTJIaMeHTAIli] 3aJIe’KUTh BILTHUB Ha BCi CepU CYCIIIIbCTBA, TOMY,
JIMIIE 32 JOTIOMOTOI0 HOPM TpaBa, 3aKpilieHUX Yy BiJNOBIIHUX HOPMATHBHO-NIPABOBHUX aKTax, OPTaHU
MyOJIIYHOTO YIPABIiHHA MOXKYTh HE Jinile (QYHKIIOHYBAaTH Y BCTAHOBJICHUX 3aKOHOJIABCTBOM MEKaX,
a i1 «eeKTUBHO» BUPINIYBAaTH 3aBIAHHS, SKi Mepe] HUMH NocTaioTh. Came MpaBO MOBHHHO YiTKO
BPETYIbOBYBAaTH MisUTBHICTh 3a3HAYCHHWX OpPTraHiB, HATUIATA iX BiAMOBIIHAMH TIOBHOBA)KCHHSMU,
HEOOXiTHUMHU IS aIMiHICTpYBaHHs, BU3HAYATH 1X 3aBAaHHS Ta QYHKIII.

Opniero 3 (yHKIIHA TMpaBa € CTBOPEHHS CKIAAHWX 1 BCEOIYHHX BITHOCHH y (OpMi BHU3HAYCHHS
HeoO0XiHo1, 3a00poHeH0i a00 no3BoyeHoi moBeAiHkH [1, 10]. OqHUM 3 Pi3HOBUIIB TaKWX BiIHOCHH €
aJIMiHICTPAaTHBHO-TIPABOBI BiAHOCHHH, MpPUTaMaHHI Tany3i MyOJiYHOTO YIpaBIiHHS, B MEXax SKOl
peaizyeTrbes MMyOJiuHa Biaga. Y pojii Cy0’€KTIB aJMiHICTPATUBHO-TIPABOBUX BIJIHOCHMH BHCTYIIa€
3HaYHA KiJIBKICTh MyOJIIYHUX OPTaHiB, SKi B CBOIH CYKYITHOCTI CTBOPIOIOTH IIEBHY CUCTEMY; AisUTbHICTh
SKHX TIEBHUM YHHOM pPETYJIOETCS BIiJMOBIIHUMH MPaBOBUMU HOPMAaMH, 3aKpilUICHUMH B
Koncrutynii Ykpainu, 3akoHax Ta iHIIMX MpaBOBHX akTaxX. Lle crocyeTbes 1 AisTbHOCTI MyONigHOT
aZMiHICTpaIlil B rary3i pOCIMHHOTO CBiTY.

SAx coymno 3a3Havyae FO.A. TuxomupoB, y CBiTI HEMa€ HIYOro JOCKOHAJIOrO i1 Mpolec MOCTiHHOTOo
MIOLTYKY HAWOUTbII e()EeKTUBHUX 3aCO0IB MPABOBOTO PETYIIOBAHHS AISUTBHOCTI THX YM iHIIMX OpPTaHiB
myOJIIYHOTO YNpaBJIiHHS IIJIKOM BUNpaBaaHuii. KpiM HelockoHamoCTi HOpMaTHBHO-TIPAaBOBOI 0a3H,
0 37e0iNbIIOT0 MPOSBISETHCS y BIIICYTHOCTI PEryNIOKUYOro BIUIMBY ab0 HOTro HeeeKTUBHOCTI,
ICHye TakoX TpoOyieMa Koli3ii HOPMAaTUBHHX aKTiB, CYTh SKOI B HAsABHOCTI CYINEPEYHOCTEH Yy
3aKOHOJABCTBI CTOCOBHO OJHOro i TOro camoro nuraHdsa. Koi3is BUHHMKAE 3a HAABHOCTI IBOX 1
OiIbIIIe IPABOBHX aKTIB, SIKi PETYJIFOIOTH aHAJIOTI4YHI BiHOCHHH [2, 23].

CaMe TOMy, IOCIHIPKEHHS MAacWBY HOPMATHBHO-TIPABOBHUX HOPM, SKHMHU YpETyJIbOBAaHO Taly3b
POCIMHHOIO CBITY, € HEOOXITHO YMOBOIO Ta 3aBJaHHIM Ha ILIAXY 0 PO3KPUTTS MPEAMETY HAIIOTO
nmocmipkeHHs. Ha 1miboMy ertami Hamne 3aBIaHHS IOJIATAa€E B TOMY, IIO0 IMpOaHANi3yBaTH 1 3HAWTH
HEJOMIKK y BXKE ICHYIOYid CHCTEMI HOPMATHBHO-TIPABOBOTO PETYIIOBAHHS POCIMHHOTO CBITY Ta
3aMpoNoHyBaTH HOBI MMiJAXOAU 0 HOOYI0BH ii IPaBOBOI perjlaMeHTallil.

BapTo 3a3HauuTH, 1O 3aKOHOJABCTBO PO3AUISE POCIUHHUAN CBIT Ha JICOBY POCIWHHICTH 1 JHKY
pOCIMHHICTH 1032 Jlicamu. [Ipy IbOMy BH3HAYANBHUM € JIiICOBE 3aKOHO/ABCTBO, MOJIOKEHHS SIKOTO B
pszii BUIAJIKIB TIONIMPIOBANIOCS 1 HA IPABOBHI PEXMM BHUKOPHCTAHHS Ta OXOPOHW POCIMHHOCTI 1032
nicamu. be3yMOBHO, 1 JTicoBa POCIUHHICTD, 1 TUKOPOCIA POCIHHHICTD 11032 JIicaMu Y iX MPUPOTHOMY
CTaHi SIK IPUPOJIHI 00’ €KTH CKIaJal0Th €NUHUNA POCITHMHHUIL CBIT.

OpHak CycHnijibHI BiIHOCHHH 3 NPUBOJY BHKOPHCTaHHS Ta OXOPOHHM JIICOBOI POCIMHHOCTI 1 JUKOTO
POCIMHHOIO CBITY 11032 JIiCAMHU PETYJIIOIOTHCSA PI3HUMH 3aKOHOJABYMMU aKTaMu. Tak, BiJTHOCHHH,
NOB’513aH1 3 BUKOPHCTaHHAM Ta OXOPOHOIO JICiB, perymorTbes JlicoBum konekcom Ykpainu [3], a
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BHKOPHCTAHHS 1 OXOpPOHA UKOI POCIMHHOCTI - 3aKOHOJAABCTBOM IIPO POCITMHHHMMA CBIT 11032 JIICAMH.
Taka nudepeHmianis MK JICOBUM 1 (PIIOpO-OXOPOHHMM 3aKOHOJABCTBOM 3HAYHO MOMNIMOHIACT Y
3B 3Ky 3 NpUUAHATTAM 3akoHy Ykpainum «[Ipo pocnunnuii cBiT». binbiie toro, cT.4 3a3HaueHOro
3aKoHy 10 POCIMHHOTO CBiTy BiIHOCUTH 1 JIICOBI pecypcH Aep>KaBHOTO 3HA4YEHHS. 3 LbOTO BHUILIHMBAE,
0 B CYYaCHHX YMOBax HaMiTWJIacs TEHJACHIIS 3MIHH MPIOPUTETHOCTI JICOBOTO 3aKOHOIABCTBA Ha
MepeBayKaHHS POCIMHO-OXOPOHHOTO 3aKOHOJAABCTBA. Tak 4M iHaKIIe, B IOPUANIHOMY CEHCI JICOBI
00’€KTH Ta 00’ €KTU POCIUHHOTO CBITY € PI3HUMH NPHUPOTHUMHU 00’ €KTaMH, IO MiJUIATAI0Th MPaBOBii
OXOPOHI.

OcoOMHMBOCTSIMH peryiIIOBaHHS BITHOCHH y c(pepi OXOpOHH Ta BiIATBOPEHHS POCIMHHOTO CBITY € Te,
10 BOHHU PETYIIOIOTHCS HE TUTbKU 3akoHOM «lIpo pocimHHmi cBiT». Tak, 3riTHO 3 OJI0KEHHIMH CT. 1
3aKkoHy, BOHU PeryirooThes JlicoBuM xojiekcoM Ykpainu, 3akoHamu «[Ipo 0XOpoHy HaBKOJUIIHBOTO
HPUPOTHOTO ceperoBHIay, «IIpo mpuponHo - 3amoBiguuil GoHx YKpaiHm» Ta iHIIMMH HOPMAaTHUBHO -
MPaBOBUMHU aKTaMHu. Y 3B’3KYy 3 LIMM IOCTA€ MUTAHHS PO CIiBBIJHOMICHHS 3MICTYy CIELialIbHOTO
3aKOHY B PEryJIOBaHHI BIZHOCHH y c(epi OXOpOHHM Ta BIATBOPEHHS POCIMHHOTO CBITY 3 IHIIMMH
3aKOHOJABUYMMHU aKTaMH, 3arajJioM NPU3HAYEHHMH U PETYJIOBAHHS IHIIMX TPHPOIOPECYPCOBHX i
HPUPOJOOXOPOHHHX BiJJTHOCHH.

Bepyun no yBaru 3azHaueHe, BBaKa€MO, IO 3aKOHOAABCTBO, SIKUM yPeryJIbOBaHO BiTHOCHHH B raiysi
POCIMHHOTO CBiTy, 3aJI€’KHO Bif cdepr nii, Ha HaNly TyMKY, MOXKHA TOMUTATH Ha TPWU YaCTHHHU: 1)
HOPMH MIKHAPOJIHOTO 3aKOHOAABCTBA; 2) HOPMHU 3arajbHOT0 3aKOHO/IABCTBA; 3) HOPMH CIEIiaIbHOTO
3aKOHOJIaBCTBA.

MixHapoaHI HOPMAaTHBHO-TIPABOBI aKTH BHU3HAYAIOTh B3a€MO3B’SI30K, 3acaJd CHiBPOOITHHUITBA Ta
MapTHEePCHhKi BIAHOCWHHM YKpaiHM 3 IHIIMMHA MDKHAPOJHUMH JAepKaBaMH B Taly3l 30epeXeHHs,
OXOPOHH, BiITBOPEHHS, TOPTiBIIi POCITMHHOTO CBITY.

3aranpHi HOPMATHBHO-TIPaBOBI aKTH 3akKalaloTh (yHIAMEHTalbHI OCHOBM IOJO 30epeKeHHs
010pI3HOMAHITTS, OXOPOHU HABKOJIHUIIHBOTO MPUPOAHBOTO CEPEIOBHUIIA, TPUPOI0-3aMIOBITHOTO (HOHITY
Ta 1H., BCTAaHOBIIOIOTh 3arajbHi 3acaJd pETYyIIOBaHHS BimmoBimHWX BimHocuH. Cepen Takux
HOPMAaTUBHHUX aKTiB 4iJibHe Micue mocimatoTh Koncturymis Ykpainu [4], 3akonu Ykpainu «[Ipo
TBapUHHHUHA CBiT», «[Ipo OXOpOHY HaBKOJMIIHBOTO MPHUPOJHOTO cepenoBuiiay, «lIpo mpupomHo-
3anoBigHUA HoHI YKpaiHm» TOMIO.

CrienianbHe 3aKOHOJIABCTBO B Tally3i POCIMHHOTO CBiTY YKpaiHM CTaHOBUTH CHCTEMY HOPMATHBHO-
MPaBOBHX aKTiB, IO PETYJIOITH Oe3rmocepeHi BiJHOCHHU, SIKi BUHUKAIOTh 3 TPUBOJY OXOPOHHU Ta
3aXHMCTy JIICOBOT POCIMHHOCTI, TOOTO JiciB YKpaiHM Ta iHIIMX OO’€KTIB POCIMHHOIO CBiTYy Ta iX
gactuH. CIiJi aKUeHTyBaTH yBary Ha TOMY, IO PO3BUTOK CIELiaJbHOTO 3aKOHOJABCTBA Y raiysi
POCIUHHOTO CBITY YKpaiHH, Ha ChOTOIHIIIHIN JIeHb, MakKe BiJICYyTHIH.

Tak, y ramy3i pOCIMHHOTO CBITy CIEI[iaJbHUMH HOPMAaTHBHO-TIPAaBOBUM aKTaMH, SIKi PETYIIOIOTH
CYCHUIBHI BiJHOCHWHH, II0 BHHUKAIOTh y JaHii ramysi € 3akoH Ykpainu «lIpo pocnunHHuUIl CBIiTY,
JlicoBwii koaekc Ykpainu [3].

HOpunuyHi HOPMHU MICTATBCS Y TPaBOBUX akTax pi3HOI ropuaudHoi cuiu. Ilix mpaBoBHMHU akTamMu
PO3YMIIOTh aKTH, SIKi BCTAaHOBIIIOIOTH HOPMH ITpaBa, BBOASATH X y Ji10, 3MiHIOIOTh, JOTIOBHIOIOTH 400
BIIMIHSIFOTh MIPaBWJIa 3arajlbHOTO XapakTepy. BoHU BiIpi3HSIOTHCS Bijl aKTiB 3aCTOCYBaHHsS NpaBa U
IHIINX 1HIWBITyalbHUX aKTiB, PO3PaxOBaHUX Ha OJHY [Iil0, II0 CTOCYIOTHhCS BU3HAYEHOI'O CyO0’€KTa,
KOHKPETHHX 00CTaBHH, MicLis 1 yacy.

l'onoBHMM KpuTEpieM, 3a SIKUM NpPaBOBI aKTH MOAUISIOTBCS HA BUAM, € IX IOpUOMYHA CHIIA, IO
BH3HAYAE MiCIle aKTa, oro 3Ha4eHHsI, BEPXOBEHCTBO a0o0 MiJIETIICTh 1 3aJIeKUTh BiJl CTaTycy, poii i
OpTraHy, SIKHii BU/IAE aKT.

Tak, 3anexHO BiJ cy0’e€KTa HOPMOTBOPUYOCTI, HOPMATHBHO-TIPABOBI aKTH MOIUISIOTHCA HAa aKTH, SIKi
npuiimMae: BepxoBHa Pana Ykpainu — 3akonu i noctanosu; BepxosHa Pama ABronomHoi PecrryOumikn
Kpum — mocraHoBH (3 THTaHb, 1[0 HOCSATh HOPMATHBHO-TIPABOBHM XapakTep) / pillleHHs (3 MUTaHb
oprasizaliifHo-po3nopsr4oro xapakrepy); Ilpesunent Ykpainu — ykasu (HOpMaTHBHI Ta HEHOPMaTHBHI)
/ posnopsipkennst; Kabiner MiHicTpiB YKkpaiHu — TOCTAHOBH 1 pO3MOPSIKEHHS; KEPIBHUKK MiHICTEPCTB
1 BIZIOMCTB — HOPMAaTHBHI HaKa3W, 1HCTPYKIIii, pO3MOPSIHKEHHS, TIOJOKEHHS, BKa3iBKu MiHicTpa; Pama
MisictpiB ABronomHoi PecryOmiku KpuM — noctaHoBH, pillieHHS 1 pO3NOPAIKEHHS; TOJIOBU MiCLIEBUX
(obnacHMX 1 pallOHHUX) JepKaBHUX aIMIHICTpalill — pO3MOPSIKEHHS, MICLEBI paadl HapOIHHX
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JISTyTaTiB, 1X BUKOHABYI KOMITETH — PIlICHHS 1 HOPMATHBHI ITOCTAHOBH; KEPIBHUKHU iXHIX YIIPABIIHb 1
BiJIIICH, — HOPMATHBHI HAaKa3W, aaMIiHICTpaIlisl Iep)KaBHUX IMIIIPUEMCTB, YCTAaHOB, OpraHi3alliii —
HOPMAaTUBHI HAKa3H, CTATYTH, MTOJIOKEHHS Ta IHCTPYKIi [5, 316].

Po3kpuBatoun cucteMy HOPMATHBHO-NIPABOBHX aKTIB K Tajy3i POCIMHHOTO CBITY, HPOTOHYEMO IiJ
HOPpMAamuHO-Npago8UM aKmom PO3YMITU HPABOBULL KM, 8UOAHULL YNOBHOBANCEHUMU HA Me OP2aHAMU
(ma ix nocadogumu ocobamu) y 6CMAHOBIEHOMY 3AKOHAMU YKpainu nopsaoky, AKi 6UHAYAIOMb
NOpA0OK i eumMocu 00 cucmemu 3axo0i8 3 OXOPOHU, 3AXUCTY, BUKOPUCMAHMSA MA GIOMBOPEHHs.
POCIUHHO20 CBIMY, KOMNJEKC AKICHUX mMa KilbKiCHUX NOKA3HUKIB, napamempis, wo 3abe3neuyioms
pe2yno8ants OisIbHOCHI 8 Yill 2any3i.

[IpBigHe Micue B crucTeMi HOPMaTHBHO-TIPABOBUX AKTiB, SIKi YPETyIbOBYIOTh TUTAHHS MIXKHAPOIHOTO
CHiBpoOITHHLITBA Ta CHIBIpami B Taly3i POCIWHHOTO CBiTY YKpaiHW, HaJeKUTh MiKHAPOJAHUM
HOPMATHBHO-TIPABOBUM aKTaM, SKi BH3HAYAIOTh pPOJIh YKpalHW B 3OIHCHEHHI 3axXOIiB OO0
30epeXeHHs, OXOPOHH, BUKOPUCTAHHS Ta BiTHOBJIEHHS 00’ €KTIB POCIMHHOTO CBITY.

Mixcuapoonorw Kousenyicio npo oxopowny 6ionoziunoeo pizHomanimms [6] BCTaHOBIIGHO, IO
OCHOBHUMH ITUISIMH 1 TIPUHHATTS € 30€peKeHHS O10JIOTIYHOTO Pi3HOMAHITTS, CTajlé BUKOPHUCTAHHS
HOro KOMIIOHEHTIB 1 CITiJIbHE OJIepXKaHHS Ha CIpaBeUIMBIA 1 piBHIN OCHOBI BHTOI, TOB’S3aHUX 3
BUKOPUCTAHHIM T'CHETHYHHX PECYpCiB i IIISIXOM HaJIeKHOI IMepeiadi BiMOBITHUX TEXHOJIOTIH 3
ypaxyBaHHSM YCiX MpaB Ha TaKi PECYpPCH 1 TEXHOJOTII, a TaKOX MUIIXOM HAIEXKHOTO (hiHAHCYBaHHSI.
OCHOBHUMH NPUHIHUIIAMH € TPAaBO KpaiH MaTH CyBEpeHHE MPaBO PO3pOOIATH CBOI BIACHI pecypcH
BIJIIOBITHO JI0 CBOET IMOJIITUKY B Tally3l HABKOJMIIHHOI'O CEPEIOBHUINA 1 HECTH BiJNOBINAJIBHICTD 3a
3a0e3MeUYCHHs TOT0, 1100 AISUIBHICTh y paMKax ix OpUCHMKI abo MiJ KOHTPOJEM He 3aBjaBaja
IIKOIM HABKOJUIIHBOMY CEpEeIOBHUINY IHIIWX KpaiH abo paifoHIB 3a MeXamH [ii HamioHAIbHOI
1opucauKIii. Po3poOneHHsl HaliOHAIBHUX CTpaTeriid, IJIaHIB YM Mporpam 30€peKeHHs i CTajoro
BUKOPHUCTaHHS Oi0JIOTIYHOTO PI3HOMAHITTS a00 ajanTyBaHHSA 3 I[i€I0 METOI0 ICHYIOUMX CTpaTeriH,
TUTaHiB abo Tporpam, i nepeadadaTv, HACKIITBKH 11€ MOJIMBO 1 JOIIBHO, BU3HAYSHHS 1 MOHITOPUHT
BimHeceHi KOHBEHIi€I0 N0 MOBHOBaKEHb KOXKHOI CTOpOHHM Ta € OCHOBHHMH 3axojamMu B cdepi
30epesxeHHs OiopizHoMaHITTs. Takok KoHBeHIieo Oyio 3anpoBaHkeHO MeXaHi3MU «30epekeHHS eX-
situ», 10 O3Ha4Yae 30CpEeKEHHsST KOMIIOHEHTIB OiOJIOTIYHOTO PI3HOMAHITTA 1032 iX MPUPOAHUMH
CepeOBHINAMHU ICHYBaHHS Ta «30epeeHHS in situ», OO0 B CBOI Yepry O3Hadae 30eperkeHHsS
€KOCHCTeM Ta MNPUPOJAHHUX CEPEIOBHUIN ICHYBaHHS, Ta MIATPUMKA 1 BIJIHOBJICHHS >KHTTE3IATHUX
TIOMTYJISIIINA BUIB Y iX MPUPOTHUX YMOBAX Ta, y BUMAAKY aKJIIMaTU30BaHUX UM KYJIHTHBOBAHUX BH/IIB,
B YMOBaX, y SIKUX BOHH HaOyJIM CBOIX XapaKTEepHHUX O3HaK [7].

3axoau mogo 30epexeHHS in situ BKIIOYAIOTh, 30KpeMa: MIATPUMKY BCTAHOBIEHHS MeEpexi
OXOPOHIOBAHMX (CTBOPEHHS Ii€l Mepexi Oyno nependadeHo y JJMpekTHBi Ipo NPUPOJIHI cepeoBHIIa
ICHYBaHHS) Ta BpaXyBaHHS BIUIMBY 30€pEKEHHS 1 CTAIMH PO3BUTOK Oi0Pi3HOMAHITTS HA TEPUTOPIi, IO
3HAXOJATHCS 32 MEKaMH OXOPOHIOBAHUX TEPUTOPIH y BIAMOBIAHUX CEKTOPAIBHHUX 1 TOPU3OHTAIBHUX
cpepax momituku. CIHiBTOBapUCTBO MOBHHHO, 30KpeMa, MParHyTH J0 30epekeHHs BIACTHBOCTEH
eKocHcTeM; 3a0e3MeveHHs 3aJJOBUTLHOTO CTaTycy 30epexeHHs po3Mipy, CTPYKTYPH, TONIMPEHHS Ta
TEHCHIIIN MOMYJISIIA TUKUX BHIIIB, K1 3yCTPIYAIOTHCS y MIPUPOII, & TAKOXK Ma€ MiATPUMYBATH TUIAHU
BiJTHOBJICHHSI HaWOUIbII Bpa3jMBHX BHJIIB, BKMBATH 3aXOJiB IS MiATPUMKH TCHETHYHHUX 3aIlaciB
JUKUX 1 IOMalIHiX BHUJIB Ta YHUKHYTH TPOIECY F€HETHYHOTO PO3MUBAHHS, BXKUBAHHS 3aXOJiB s
HONEPEPKEHHS HUIIBHOTO BIUTUBY YYKOPIIHUX BH/IIB HA €KOCUCTEMH.

30epekeHHs ex-situ mepeadaydae, 30KpeMa: 3a0XOUCHHS eX-Situ 30epeKeHHsI TUKUX BUJIIB i TEHETUYHUX
pecypciB TIMKUX POCIHH, TUKHX CIMEHCTB KYJBTYp 1 MOPIiJ] JIOMAIIHBOI XYJOOH, SIKI € BRKIMBUMU IS
Xap4yoBOi IPOMMUCIIOBOCTI, 1 He MOXYTh OyTH 30epexeHi in situ, um 30epekeHHs SKUX in situ € mix
3arpo3oro, y Mexax Ta 3a Mexxamu CIiBTOBapHCTBa; 3a0X0UYEHHS 30€peKEHHSI BUIIIB, COPTIB KYJIBTYp i
TMOPIJ] JTOMAIIIHBOI XyI00H 3a JOMOMOIOK 300IapKiB, aKBapiyMiB, OOTAHIYHHUX CaJiB, TEHHUX OaHKIB Ta
KOJICKIIi# JUTsl TiITPUMaHHSI 33JI0BUTbHUX CTAHIAPTIB 30epeKeHHs JaHnX BUiB [8, 326-327].

Komneenyicio npo misxcnapoony mopeienio eudamu ouxoi ¢haynu ma ¢hnopu, wo nepebysaroms nio
sazposoro snuknenns (CITES) [9] Bu3HadueHO, 1110 HAPOAM i AE€P:KABH € i MOBMHHI OYTH HaWKpaIuMu
obeperamu iXHKOI BIIaCHOT TWKOT GayHu Ta ¢uiopu, auka dayHa i ¢iopa B iX YUCENBHUX, MPEKPACHUX
Ta PI3HOMaHITHUX (opMax € HE3aMIHHOI YaCTHHOIO NPUPOJHUX CHUCTEM 3€MI, SKi MamTh OyTH
30epekeHi A1 TENepillHbOro Ta MaiOyTHBOTO IMOKOJiHb. AKIEHTOBAaHO yBary Ha HeEOoOXimHOCTi
YCBIJIOMJIEHHSI 3pPOCTal040i I[IHHOCTI JMKOi (ayHu Ta (JIOpH 3 TOYKU 30pY ECTETHKH, HAYKH,
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KYJIbTYpH, BIATIOYMHKY Ta €KOHOMIKH, BU3HAIOUH, OKPIM TOTO, IO MIXHAPOIHE CITIBPOOITHHUIITBO €
HEOOXITHUM JUTsl 3aXHCTy ACSKMX BHIIB MUKOI (ayHH Ta GJIOpH Bim HAAMIPHOI iX eKcInTyaramii B
MiKHapOHIH TOPTiBIIi.

[Nonoxennst 1iei KoHBeHIi MICTATh TpW JOAATKH, SKi BKIHOYAIOTh Taki monoxeHHs: Jlomatok I -
3aHECEHI BCi BHIU POCIHH, IO 3HAXOAATHCS il 3arp030i0 3HUKHEHHS, TOPTIBIIA SKAMH CIPUIHHSIE TH
MOJKE CIIPHYMHWTH HETaTUBHHUN BIUIMB Ha iX icHyBaHHS; [lomarok Il Brumowae: a) pocimHH Ta ix
YacTHHH, SKi Ha JaHWH 4ac He O0OB’A3KOBO IepeOyBalOTh IiJ 3arpo30l0 3HUKHEHHS, ajie MOXYTh
OIIMHHUTHCS 1T TAKOO 3arpo3010, SKIO TOPTIBI 3pa3KaMy TaKHX BUAIB HE OyJe YiTKO PeryIIOBaTHCS 3
METOI0 YHUKHEHHSI TaKOTO BUKOPHCTaHHS, 10 HECYMICHE 3 IXHIM BIKMBaHHSIM; 0) 1HIII BHIN POCIIHH,
SIKI MAlOTh MIISATaTH PEryIIOBaHHIO JUIS TOTO, 00 33 TOPTiBIICIO 3pa3KaMU JCSKUX BUIIB, 3rajJJaHUX B
MiAMYHKTI &) JaHOTO IYHKTY, Mir OyTH BCTaHOBJICHUH edeKTUBHHUN KOHTponb Ta Harsim; Homatox 111
BKITIOYAa€ BCl BUAW POCIMH Ta X YaCTHHH, SIKI 32 BH3HA4YEHHSIM Oynb-sikoi CTOpOHM MiAJISTAIOTh
PETYNIOBaHHIO B MEKaXx 1i IOPUCIUKIIT 3 METOIO MOTepeKeHHS UM 0OMEKEeHHs eKCILTyaTalii Ta o0
SKHUX ICHYy€ HEOOXiTHICTh CIIBPOOITHUIITBA 1HIIUX CTOPiH 3 KOHTPOITIO 38 TOPTiBJICHO.

Oco0muBy ponb y cHCTeMi MDKHApOJHUX HOPMATHBHO-TIPABOBHX aKTiB Bimirpae «Koweenyis npo
0x0poHy Oukoi gropu ma gaynu i npupoonux cepedosuwy icnysanns ¢ €sponiy [10]. Ilum axTom
3a3HaueHO, 10 JAWKa (opa € NPUPOJHOI CHAIIIMHOK HEMEePECiuHOl €CTETHYHOI, HAyKOBOI,
KyJIbTYPHOI, pEeKpealiifHol Ta EKOHOMIYHOI I[IHHOCTi, SIKy HEOOXimHO 30epertu i mepenaTa
MIPHUIAJISITHIM TIOKOMiHHAM. HaromomeHo Ha BUKIIOYHO BaXKIIMBIN poIli, Ky Bimirpae muka Qmopa y
MiATpUMaHHI 0ioorivyHOi piBHOBard. Bin3HaueHO, 10 YHMCICHHI BUAM JTUKOI (UIOpH 3a3HAIOTh
CepHO3HOr0 BUCHAKEHHS i, 10 AESIKUM 3 HHUX 3arpOXKY€ 3HUKHEHHS. YCBIIOMIIIOIOYH, IIO OXOPOHA
NPUPOAHUX CEPENOBHIL ICHYBaHHS € BAXKJIMBUM €JIEMEHTOM 3axXHCTy 1 OXOpOHM IUKOi (hiopu,
3a3Ha4yeHo, 110 NpobieMa OXOPOHM IUKOi (IIOpHM TMOBHHHA BPAaxOBYBATUCS YypsSAaMU B iXHIX
HAIllOHATPHUX 3aBJAaHHSIX 1 TMporpaMax, a TakoXX 30Cepe/PKeHO YBary Ha HeoOXimHOCTi
3armovaTKyBaHHS Mi>KHAPOAHOTO CITiBPOOITHUIITBA.

[lepenbaueHo, mo CTOpOHHU, B TOMY 4ucHi i YkpaiHa, KoHBeHIii BXXUBAIOTh HEOOXITHI 3aXOIU IS
3IIACHEHHS HAIIOHAJBHOT MOJIITHKH OXOPOHH AMKOI (hiopu, muKoi ¢ayHH Ta MPUPOJAHUX CEPEIOBHII]
iCHYBaHHSI, IPUALISIOYM OCOONKBY yBary BHIaM, SIKUM 3arpoKy€ 3HUKHEHHS, Ta BPa3JIMBUM BHJIAM,
0COOIIMBO €HIEMIYHUM, 1 CEPEIOBHUIAM ICHYBaHHS, IKHM 3arpOXKy€e 3HUKHEHHS.

«Bceesponeticoka cmpameeisn 30epexcenns 0ionoziunozo ma ranouwiapmuoeo pisnomanimmsy [11] €
HOBAaTOPCHKUM 1 CTUMYJIIOFOUUM ITiJIXOJIOM, HalpaBjieHa Ha Te, MO0 3YNUHUTH i OBEPHYTH Ha3a]
npolec aerpaganii 6ionoriyHoro i tanamadTHOro pisHOMaHITT B €Bponi. HoBaTopchkuii - OCKUIbKU
Crparterist 0XOIUTIOE yci iHiiaTuBHU B cdepi 30epeskeHHs 61070T1YHOTrO 1 JIaHAMA(THOTO PI3SHOMAHITTS
B paMKaX €JMHOTO €BPOIMEHCHKOTro migxony. CTUMYIIOIUHN - OCKIIBKH BOHA CIPUSE ypaxyBaHHIO
JYMOK, TIOB’sI3aHUX 3 OIOJOTiYHHMM 1 JIaHAIa(@THUM PI3HOMAHITTSAM, B COI[IAIBHUX Ta €KOHOMIYHUX
ramy3sx (Cexropax).

Crpareris cripusie 3MIHCHEHHIO YK€ IPUHHATHX PIIICHb 1 BU3HAYAE JIOJATKOBI 3aX0JIH, SKI HEOOXITHO BKHUTH
MPOTSTOM JIBOX HACTYIHUX JECATUIITh, CTpaTeris TakoXK 3aKJiaJia€ MMiIBAJIMHH JJIsl CIIPUSHHS 3aCTOCYBAHHEO
TIOCITTOBHOTO TiJIXOAY i BU3HAUCHHS 3arallbHUX 3aBJaHb Y MeXKaX HaI[lOHAIbHUX 1 periOHAIbHUX 3YCHIIb,
HAITPaBJICHUX Ha BUKOHAHHS MOJI0XKeHb KOHBEHIIT ITpo 0XOPOHY 010J10TIYHOTO Pi3HOMAHITTSL.

Busnauaroun no3utuBHi 3acagu Crtparerii, He MOXKHa HE CKa3aTH 1 MPO Te, IO ACsAKi 11 MOJOXKEHHS
SIBHO He Oynu peanizoBaHi. Tak, Hanpukian, y I'masi 2 Crparerii Bu3HaueHa crpareris Ha 1996 - 2016
Pp., SKOIO mependayaeTsCs, IO Yepe3 5 pOKiB Bif mouaTKy 3nidicHeHHs Crparterii mMaioTh OyTH
po3po0IieH] HalliOHABHI CTpaTerii Ta TuiaHu il y cdepi 30epeskeHHst 010J0TTYHOrO PI3HOMAHITTS JUIS
BCIX €BpONEHWCHKHMX KpaiH 3 MeTol BIpoBajkeHHs KoHBeHUil mnpo oxopoHy O6ioJoriyHoro
Pi3HOMAHITTA. Y HACTYNHI POKU MarOTh OyTH MPUHAHSATI IJIaHU A1l y paMKax HaliOHaJbHHUX €KOMEPEK
1 CTBOpeHHMH MexaHi3M ix 3maificHeHHs, no 2005 p. mae Oytu chopMoBaHa 3arajibHOEBPOICHCHKA
€KOJIOTIYHA Mepeka, 3aBJSIKH SIKii 3MOXKYTh BUILHO MITpyBaTW pi3HI BHJM POCIHMH Ta TBapHH. 3
JAHOTO TIPHBOJAY XOYEMO 3a3HAUMTH, 110 HE 3BAKAIOUM Ha Te, IO Ha 3aKOHOJABUOMY piBHI Oyna
npuiiasata «Konmentiist 3aransHojepkaBHOI porpaMu 30epexenHst OiopizHoMaHiTTs Ha 2005-2025
poku» [12], Bce 0iHO 3a0€3MEUUTH YMOBH, 33 SKHMX MOXKHA 3a0€3ICUYUTH BiJIbHE MITPYBaHHS PI3HHX
BUIB POCIIMH, HE BAAIOCS.

Otxe, 6aunMo, 110 HasiBHA CCTEMa MDKHAPOAHUX HOPMATUBHO-TIPABOBUX AKTIB y raiy3i pOCIMHHOTO
CBITY HalpaBJIcHa, B NIEpIly Yepry, Ha BUCBITICHHS Ha MKHAPOJHOMY PiBHI IpoOieMu 30epeKeHHs
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010JIOTIYHOTO PI3HOMAHITTS, MO-Apyre, Ha 3HIHCHEHHS MIDKHAPOIHOTO CITIBPOOITHHUIITBA MO0
30€peIKEHHS, OXOPOHH, BIATBOPEHHS (JIOPH; IO-TPETE, BH3HAUCHHS 3HUKAOYMX a00 THX, IO
3HAXOJAThCS IIiJ] 3arpo30l0 3HUKHEHHS BUIIB (JIOpPH; MO-YETBEpPTE, BU3HAYCHI OCOOJMBI YMOBHU
BUKOPHUCTaHH, OXOPOHH Ta TOPTiBJIi 00’ €KTaMu TUKOI (hayHH.
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3MICT IPUHIIAITY O®INIMHOIO 3’SICYBAHHS BCIX OGCTABUH
YV CITIPABI B AIIMIHICTPATUBHOMY CYJIOYMHCTBI YKPATHH

Cron6oswii KO.M., crapimii ciniguuii

Ipoxypamypa Conom ancvrozo paiiony m. Kuesa

VY crarti gocnimkero npuHOUN odiiitHoTo 3’sCYyBaHHS BCiX 00cTaBHH y crpasi. JloBeneHo, M0 3a3HAaYeHHI
MPUHIMI CIPSIMOBAHUI Ha 3a0e3Me4YeHHs 3aXWCTy TpaB, CBOOOA Ta iHTepeciB (i3MUHUX OCiO, mMpaB Ta
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iHTepeciB I0pUANIHHX 0ci0 y chepi MyOmiYHO-TIPaBOBHUX BiJHOCHH BiJl TOPYIICHB 3 OOKY OpraHiB Jep kaBHOL
BJIaJM, OPraHiB MiICIIEBOTO CaMOBPsSAYBaHHs, IXHIX MOCAHOBHX i CIy)KOOBUX 0ci, iHIIMX Cy0’€KTiB mpu
3ifiCHEHHI HUMHU BJIaJHUX YNpPaBIiHCHKUX (YHKIH HA OCHOBI 3aKOHOAABCTBA, B TOMY YHCJi Ha BUKOHAHHS
JIENICTOBAHUX IIOBHOBA)KCHb LIIAXOM  CIIPABEIJMBOIO, HEYNEPEIKEHOTO Ta CBOEYACHOTO PO3MILLY
aZMIHICTPaTUBHHX CIIPaB.
Kniouogi cnosa: npunyun oghiyitinoco 3’sacysanHs 6cix obcmaeun y cnpaegi, 00KA3y8aHHs, AOMIHICMpamugHe
cydouuncmeo Yxpainu.

Cronbosoit  IO.H. COAEPXXAHUE IIPUHIUIIA O®UIHNAJIBHOTO BbBISICHEHHSA BCEX
OBCTOATEJIBCTB JEJA B AJAMUHUCTPATUBHOM CYAOIIPOU3BOACTBE VKPAUHBI /
[Ipoxyparypa ComnomeHckoro paiiona r. Kuesa, Ykpanna
B crartee ucciieoBaH NPUHIMI O(QUIMATIEHOTO BBIACHEHHS BCEX OOCTOSTENbCTB aAena. J[oka3aHo, 4TO
yKa3aHHBIN NPUHIMI 00ECIeUNBAET 3alIUTY NpaB, CBOOO U HHTEPECOB (PU3MUECKHX JIUL, IPAaB U HHTEPECOB
IOPUIMYECKUX JIML B cdepe MyONMYHO-TIPAaBOBBIX OTHOIICHMH OT HAapyLICHWH CO CTOPOHBI OpPraHOB
TOCYJJapCTBEHHOH BIJIACTH, OPTaHOB MECTHOTO CaMOYIpPABIEHHS, WX IOJDKHOCTHBIX W CITY)KEOHBIX JIHI,
Ipyrux CyOBEKTOB TIPH OCYLIECTBICHMHM WMH BIACTHBIX YIPaBIEHYECKMX (QYHKIUH Ha OCHOBE
3aKOHOJIATENILCTBA, B TOM UHCIIE Ha BBHINOJHEHHE JEJICTHPOBAHHBIX IMOJHOMOYHMI IyTEM CHpaBeIIMBOTO,
HETIPEIB3ATOTO U CBOEBPEMEHHOT'O PAaCCMOTPEHHS aIMUHUCTPATHBHBIX JETI.
Knouesvie crosa: npumyun —oQuyuaibHo20  6bIACHEHUs 8cex  obcmoamenscme  0end,  O0OKA3biBaHuUe,
AOMUHUCMPAMUBHOE CYOONPOU3BOOCMBO YKpauHbi.

Stolbovyi Yu.N. THE CONTENT PRINCIPLE OF OFFICIAL CLARIFICATION OF A CASE
CIRCUMSTANCES IN ADMINISTRATIVE LEGAL PROCEEDINGS IN UKRAINE / Public
prosecutor’s office of Solomianskyy district, Kyiv, Ukraine

The article represents the content principle of official clarification of a case circumstances. Prove that this
principle provides protection of rights, freedoms and interests of physical persons, and rights and interests of
legal entities in the sphere of public relations if said rights, freedoms and interests are violated by public
authorities, local authority bodies, their officials, executive officers, etc in the process of execution of their
legal managerial functions, inclusive of delegated powers.

It has been proved that lawful and well-grounded court decision strongly requires ascertainment of peculiarities
of proving in administrative justice of Ukraine, among which are presumption of guilt of the subject of
imperative proxy and implementation of principle of official establishment of all facts to a case, etc.

The article deals with the principle of official establishment of all facts to a case, which means that the court
detects and investigates evidence on its own initiative.
Our own definitions related to the subject of this study are suggested.

The principle of official establishment of all facts to a case is a Code’s of Administrative Court Procedure
demand that the court took all legal measures needful for establishment of all circumstances to a case,
requested the parties for exhibition of their evidence so that said court could pronounce lawful and
substantiated verdict in an administrative case, or ordered deficient evidence on its own initiative.

The principles of administrative legal proceedings are those initial and basic provisions and bases of the Code
of Administrative Court Procedure of Ukraine kept to by the court and by the participants to the case in the
process of delivery of justice in an administrative case.

It was cleared up that said principles rule the procedure of court proceeding in the process of hearing of a case
in the administrative court, this manifesting itself in the court’s active role in detecting of and ordering
evidence on its own initiative. Administrative court should actively support the process of proceeding, and
investigate facts of case in their fullest scale.

It was established that the major attributes that define principles of administrative legal proceedings are as
follows: regulativity, correspondence and assistance to realization of proceedings tasks and aims,
bindingness, normalization and stability. Principles of administrative legal proceedings are peculiar for their
attribute of uniqueness since they penetrate all procedural rules and widely effect on legal relations even if the
latter are not regulated by the other rules.
Key words: principle of official clarification of a case circumstances, proving, Administrative Legal Proceedings
in Ukraine.

3aBaHHIM aJMiHICTPATHBHOTO CYJIOYMHCTBA € 3aXKCT IpaB, cBOOOJ Ta iHTepeciB (Hi3UYHUX 0ci0, MpaB
Ta iHTEpeCiB I0PUANYHUX 0ci0 y cdepi myONaiuHO-IPaBOBHUX BIIHOCHH BiJl IOPYILIEHb 3 OOKYy OpraHiB
JIep’KaBHOI BJIaJH, OpraHiB MICIIEBOIO CaMOBPSAYBaHHS, IXHIX ITOCaIOBHX 1 CIY)XOOBMX OCiO, 1HIIMX
Cy0’€KTiB TIpH 3MIICHEHHI HUMU BIIQJTHUX YIPABIIHCHKUX (PYHKII Ha OCHOBI 3aKOHOJIABCTBA, B TOMY
YHUCIIi Ha BHUKOHAHHS JICJIETOBAHWX TOBHOBKEHH IUIIXOM CIIPABE/IMBOIO, HEYIIEPEKEHOTO Ta
CBOEYACHOTO PO3MIISY aMiHICTPaTHBHUX cHpaB. Take 3aBIaHHSA aJMiHICTPATUBHOTO CYIOYMHCTBA
3HAYHOIO MIpPOIO PEai30BYETHCS 3 JJOIOMOTOFO HOT0 MPUHIIUIIIB, OCHOBOIIOJIOXKHUM 3 SIKMX € TIPHHITHIT
odirifiHOrO 3’sICYyBaHHs BCiX 00cTaBuH y cripaBi. OCKIIBKU OKpEMi HayKOBI JOCIIIKEHHsI 3a3HaYEHOTO
NPUHLMITY IPAaKTUYHO HE IPOBOAMINCH, 3a3HAUEHA TEMA € CBOEUYACHOI0, IOLIBHOIO Ta aKTyaJIbHOIO.

HocnimpkeHHs npuHOMIy oQiliifHOro 3’sCyBaHHsS BCiX OOCTaBMH y CHpaBi B aaMiHICTPaTUBHOMY
CYJIOYHMHCTBI YKpaiHu 3fiiicHioBanu Taki HaykoBui: B.b. Asep’snoB, B.M. Bersenko, B.T. binoyc,
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LIL T'omocuiuenko, B.B. T'opaees, T.O. I'ypxkiit, A.M. Komozi#t, T.O. Konomoerns, B.K. Konmnakos,
0O.B. Ky3pmenko, B.I'. Ilepenemoxk, B.C. Ctedaniok Ta iH.

MeToro CTaTTi € JOCTiHKEHHsI 3MicTy MPUHIUIY o(ilifHOTrO 3’sICyBaHHS BCiX OOCTAaBUH y CIpaBi B
aJIMiHICTPAaTUBHOMY CYJOYHMHCTBI YKpainu. st MOCATHEHHs 3a3HA4YE€HOI METH MOCTABJICHO 3aBIaHHS
NpOaHaji3yBaTH YMHHE 3aKOHOJABCTBO, CYJOBY INPAKTUKY Ta IMOMJIAAM BUYCHHX HA JOCITIDKYBaHY
MPOOIIEMATHKY.

[Nepi Hi>XX PO3KPUTH 3MICT MPUHUMITY OQILiHHOTO 3’SICyBaHHA BCiX OOCTABUH y CHpaBi, 3yMHHUMOCS
Ha 3’sICyBaHHI pO3yMiHHS CyTHOCTI IIPUHIIUIIIB aAMIHICTPATHBHOTO CYJAOYHHCTBA YKpaiHM.

Tak, cyuyacHi HayKOBIll BW3HA4YarOTh NPUHIUNH aIMIHICTPaTUBHOTO CYIOYHHCTBA K KEpiBHI,
HAMTOJIOBHIIII Ta HEMOPYIIHI MpaBwja 3MiACHEHHS aJMiHICTPaTHBHOTO CyIOYMHCTBA, 3aKpiIlieHi y
crartax Konctutymii YkpaiHu i 3aKOHOJAaBUUX aKTaxX, sKi B iMIIEpaTHBHIA (DOpMi perjIaMeHTYHOTh
MOBENIHKY YyYacCHHKIB TaKOro TIpoIlecy Ta y 3araidbHiii QopMmi BH3HAYAIOTh MPOIETYyPH
aZMiHiCTpaTHBHOTO cyaounHcTBa [1, 102].

[ToniOHa mo3ullisi BUCBITIIEHA 1 B HAYKOBO-MIPAaKTUYHOMY KOoMeHTapi 10 Koaekcy anaMmiHicTpaTHBHOTO
CyIOYMHCTBA YKpaiHu, 3a 3aranbHO pemakiiero B.K. Marsiituyka ta 1.O. Xap. Ha ix mymky,
OPUHLUIIAME TPaBOCYAIs B aJMIHICTPaTUBHUX CIIpaBaX € OCHOBA, II0YaTOK, OCHOBOIOJIOKHI,
HaiO1IbI abcTpakTHI mpaBuia (OCHOBHI BUMOTH, 3acajii), 10 BUCTYMAIOTh SIK HE3allepevyHi BUMOTH,
MOKJIaJIeHI B OCHOBY MisITBHOCTI afMiHICTPaTUBHOTO CYAY IOJIO CIPABEIMBOTO BHUPIIICHHS Y HHOMY
MiACYIHUX oMy cripas [2, 136].

[Mpuanunu aaMinicTparuBHoro cynounHctBa 11.0. bapanunk BU3HaYae sk iMIIEpaTHBHI, O€3yMOBHI,
VHIBEpCalbHi, 3akpilUleHi ojHiero abo JexinbkomMa HopMamu Konekcy aaMiHICTpaTHBHOTO
CYZIOYMHCTBA YKpaiHM KepiBHI IOJIOKEHHS, SKi BH3HAYAIOTh IOPSIOK IOPYHICHHS Ta PO3TILILY
CIpaBU aJAMIHICTPATUBHUM CYAOM, TPOLECYaIbHY NiSUIBHICTh CYAy Ta IHIIMX YYaCHHKIB IpoIlecy
010 PyXy Crpasu B cyxi [3, 14].

H.B. LlleBoBa Harosmomrye, Io, He3BHKAIOYM HA Te, IO MPHHIUIM aJMiHICTPaTHBHOTO CYIOYMHCTBA
TIOPODKEH] ICHYBaHHSAM 3arajlbHAX TPABOBUX MPWHIWIIB, BOHH HE € aHAJOroM, KOII€I0 OCTaHHIX,
OCKIJIbKA B HHUX BTUICHI KOHLENTYalbHI 3aCaqd Ta BUMOTHM CaM€ aJMiHICTPaTUBHOIO CYJIOYMHCTBA, 11O
XapaKTepU3yIOTh HOTO CIPSIMyBaHHS — 3aXKCT BiJl MOPYILEHb MpaB, CBOOOI Ta iHTepeciB (Hi3MUHMX OCi0,
npaB Ta iHTepeciB IOpHAWYHUX oci0 y cdepi myOniuHO-TpaBoBUX BigHOCHH. CrermiuHUMH pHCaMu
TPUHIMITB  aJIMiHICTPATHBHOTO CYJIOYWHCTBA BU3HAETHCS T€, IO BOHH, MO-TIEpIIE, BiTOOPAKAIOTH
HaWOUIBII CYTTEBI, TOJOBHI 3aKOHOMIPHOCTI TaKOTO CYJOYMHCTBA; MO-IpYre, XapaKTepH3YIOTh CTIHKi
BiJITHOCHHU Ta B3a€MO3B’SI3KH, TIPUTAMaHH] aJIMIHICTPATUBHOMY CYJIOYHHCTBY, SIK IUTICHOMY COIIaTBHOMY
SIBHIITY; TIO-TPETE, BIIOOpaXkatoTh CIICIU(IKY aaMiHICTPATHBHOTO CYJOYMHCTBA; ITO-UETBEPTE, BUCTYIIAIOTh
OpIEHTUPOM Yy HOPMOTBOPYiH JiSIBHOCTI TPH BIAOCKOHAJICHHI MEXaHI3My BHPIIICHHS CIIOpIiB
a/IMiHICTPATUBHAMU CYJIaMU; TIO-TT’ATe, JIO3BOJISIIOTh FOPUCAUKIIITHAM OpraHaM MpU BUPIMIEHH] TyOIIiqHO-
NPAaBOBHX CIIOPIB NMPABIIILHO 3aCTOCOBYBATH YMHHE 3aKOHO/IABCTBO 1, BIITOBITHO 710 3aKOHO/IABYMX AKTIB,
00’€KTUBHO BUPINITYBAaTH KOHKPETHI ITyOJIIYHO-TIPABOBI CHOPH; MO-IIOCTE, CTBOPIOIOTH 1 3a0e3NevyroTh
HAJISKHI YMOBH 3/IIFICHEHHSI 8/IMIHICTPaTHBHOTO Cy104MHCTBa [4, 15-16].

OCHOBHMMH O3HAaKaMH TPHHIUIIB aMiHICTPaTHBHOTO CyJOYMHCTBA €. PETryIISATUBHICTH, BiIOBIIHICTh
Ta CHpUSHHSA peajizaiii 3aBJaHb 1 METH CYyIOYMHCTBA, 3arajbHOOOOB’S3KOBICTh, HOPMATHUBHICTD,
CTaOUTbHICTD. [IpHHIMIIAM aJMiHICTPATUBHOTO CYAOYMHCTBA TpUTAMaHHA O3HaKa YHIKaIbHOCTI,
OCKIIbKM BOHM TIPOHM3YIOTh YCi TpOLECyallbHi HOPMH Ta MarTh IIMPOKHHA CHEKTp Jii Ha
MIPaBOBITHOCHHH, 31MCHIOIOTh HA HAX BIUIMB HABITH Y BUMAJIKy HEBPETYJILOBAHOCTI iHIIUMH HOPMaMHU.

OTxe, MPHUHIUIIAMHU aJMiHICTPATHBHOTO CYJOYMHCTBA € OCHOBHI, BUXIiJHI ITOJIOKCHHS Ta 3acaju
Kopekcy anMiHiCTpaTUBHOTO CyJOYMHCTBA YKpPaiHH, SIKMX JOTPUMYETHCS CyIl T4 YYACHUKU CYIIOBOTO
npolecy mij yac 3A1HCHeHHS IPaBOCY//Is B aIMiHICTPaTUBHIN CHpaBi.

VYV crarti 7 Konekcy aJMiHICTPaTHBHOTO CYJOYMHCTBA YKpaiHM IependadeHo, M0 MPUHIMITAMU
3MIHCHEHHS] TPaBOCYIIsl B aJMIHICTPATUBHUX CyJgax €: 1) BEpXOBEHCTBO IpaBa; 2) 3aKOHHICTH;
3) piBHICTh YCiX YYaCHHUKIB aJIMiHICTPATHBHOTO HpOLECy Iepe] 3aKOHOM i CyaoM; 4) 3MarajibHiCTbh
CTOPIiH, IUCTIO3UTHBHICTh Ta O(illiiiHe 3’ siCyBaHHs BCIX OOCTaBHH y CIpaBi; 5) TIAaCHICTD 1 BIAKPUTICTh
a/IMIHICTPAaTHBHOTO TIpoliecy; 6) 3a0e3neueHHs anessiIiiHOr0 Ta KacamiiHOrO OCKap»KeHHs pillleHb
aJIMiHICTPAaTUBHOTO CyNy, KpiM BHUIAJIKiB, ycTaHOBIeHUX IIMM Kozekcom; 7) 000B’I3KOBICTh CYIOBHX
pimens[5].
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BapTo 3a3HaunMTH, 110 OCOOJMBUM IPHHLMIOM, IPUTAMAaHHUM JIMIIE AaJMIiHICTPATHBHOMY
CYIIOYMHCTBY, € MPUHITATT ODIMiitHOr0 3’ICyBaHHS BCiX 00CTaBHH y crpaBi (IpUHIUIT ODIMiiHOCTI).
Ilefi mpuHOMI TONATaE B AKTUBHIA poJii CcyAay 1 3a CBOIM 3MICTOM MOXE NPOSBISITUCS B
aJIMiHICTPATHBHOMY CYIOYHHCTBI SIK OOMEKEHHS MPUHIIMITY KJIACHYHOI 3MarajlbHOCTi CTOPiH. [HKOIH
MPUHIUT O(IMIHOCTI PO3TIISIIAIOTH K PO3NMIYKOBHN ab0 1HKBI3amiiHUH.

[Mpuanmn odimiiftHOTO 3’sicyBaHHS BCiX OOCTaBMH y CHpaBi B aAMiIHICTPATHBHOMY CYJOYHHCTBI
MpUTAMaHHUHA CYyTO aJAMIiHICTPATHBHOMY CyNOYMHCTBY, THM CAMUM XapaKTepU3ye creuudiky i 3MiCT
caMoro aJMiHICTPaTUBHOTO CYAOYHHCTBA [6].

CyTHICTh IPUHIIUITY aAMIHICTPATHBHOTO CYJOYMHCTBA € MPABUIIOM, AKE CIIPSIMOBaHE Ha 3a0e3TmeueHHs
CIPaBEUIMBOTO PO3TIISAAY U BUPIIICHHS CyJlaMU aJMIiHICTPaTUBHUX CIPaB Ta PEalli3ye€ThCS B HOpMax
KAC VYxkpainu.

Po3ymiHHS cygamu 3MICTOBHOI HAIIOBHEHOCTI IPUHIMIY OQIMIAHOCTI y TOEOHAHHI 13 3aBIAHHAM
aIMiHICTPaTUBHOTO CYJOYMHCTBA € HAJiHHUM IHCTPYMEHTOM Yy 3a0e3leyeHHI AI€BOTO Ta CBOEYACHOTO
3aXUCTy TpaB T'pOMaJsH, YTBEpIKCHHS BEPXOBCHCTBA MpaBa Ta MOOYJOBH MPABOBOI JAEpKaBH. AJDKe
3a3HaueHUI MPHUHIMI € «(PyHIaMEHTOM» UI IOOYIOBH aIMIHICTPATUBHOTO CYIOYMHCTBA T4 OCHOBHHUM
IHCTpyMeHTOM peaiizalii Horo 3apmaHHs. Came BTUIEHHA y CYJOYHMHCTBO 3MICTOBHO 3a3HAYEHOTO
NPUHIMITY € 3a0e3MeUeHHSIM TOJIOBHOI IOPUANYHOI TapaHTii 3aXUCTy HpaB i cBOOOJA — CIPaBeTUBOTO
CY/IOBOTO 3aXHCTy i BHHECEHHS 3aKOHHOTO Ta OOIpyHTOBaHOro pimeHHs y cmpasi. H.B. Illesroa
3a3Hada€, MI0 OCOONMBHM (TalTy3eBHM) TIPHHIIIOM, MpPUTAMAHHUM JIMIIE aJMiHICTPAaTHBHOMY
CYIIOYMHCTBY, BH3HAEThCS NPHHIMI OQIliifHOr0 3’siCyBaHHS BCiX OOCTaBMH Yy CHpaBi (IPHHIMIT
o¢iuifiHocTi). 3a3HaueHWH MNPUHIMIT Tepeadadac akTHBHY pOJb Cydy 1 3a CBOIM 3MICTOM MOXE
BUSIBIIITHCS. B a/IMIHICTPATHBHOMY CYJOYMHCTBI SK OOMEXKEHHS TPUHIUITY KIaCHYHOI 3MarajJbHOCTI
CTOpIH Ta KJIACHYHOTO MiJXOY JI0 JTUCIIO3UTHBHOCTI. HasBHICTh 1[bOr0 NMPHHIIUITY B aIMiHICTPAaTHBHOMY
CYIOYMHCTBI OOYMOBIIOETBCA CHENHU(DIKOIO MyONiYHO-NPABOBUX BIIHOCHH, sIKa TIONSTae B HEPIBHUX
MOXITUBOCTSIX CTOPIH aIMiHICTPAaTUBHOTO CIIOPY, Ta 3aBAaHHAM aJMiHICTPaTHBHOTO CylounHCTBA [4, 17].

Y cBoro uepry, T.O. Komomienp Takox BBaXka€ MPUHIMI ODIMIHHOCTI OCOOIMBUM MPUHITUIIOM B
aJIMIHICTPAaTHUBHOMY CYyJIOYMHCTBI, SIKM 3YMOBJIOE OCHOBHI BiJJMIHHOCTI aJMiHICTPaTUBHOTO
CYJIOYMHCTBA Bia muBUIbHOrO. OQIUIMHICTH TOJSATa€ B aKTUBHIA poyi Cyay 1 3a CBOIM 3MiCTOM
oOMeXye Nif0 MPUHIMITB 3MaraibHOCTI 1 MUCHO3WTWUBHOCTI. HasBHICTH mpuHIMITY O(]imiifHOCTI
00yMoBJIeHa crielu(iKoI0 MyOIiYHO-TTPABOBUX BiJHOCHH, SIKa TOJISITA€ B TOMY, 1110 B YYaCHHUKIB TaKUX
MPABOBIIHOCHH, SIK TIPABUJIO, HEPIBHI MOXUIIUBOCTI [7, 104].

KopmexkcoMm anmiHiCTpaTUBHOTO CYIOYMHCTBA YKpaiHW BCTAaHOBJIEHO, L0 CYyIl BXHBa€ IependaveHi
3aKOHOM 3aX0J¥, HeOOXiHI /UId 3’sICYBaHHS BCiX OOCTAaBHH y CIPaBi, Y TOMY YHCII OO0 BHUSBICHHS
Ta BUTpeOyBaHHs JOKa3iB 3 BiIacHoi iHimiatnBu. CyJl OBWHEH 3alpoIlOHYBAaTH 0co0aM, siki OepyTh
y4acTh y CHpaBi, MOJATH JoKa3u abo 3 BIIACHOI iHII[IaTHBH BUTPeOyBaTH JOKa3M, SKHX, Ha TYMKY
Cyny, He BHcTavae (MpuHIMM oQiliitHOTO 3’ ICyBaHHA BCiX 00CTaBUH y cnipasi) (4.4.4, 5 cT.11).

3a3HaueHUi MPHUHIKI pealli3oByeThesi Takok HopMmamu ¢1.71 KAC Ykpaiuu, BIAMOBIIHO 0 SIKOT
KO)KHa CTOPOHA MOBHHHA JIOBECTH Ti OOCTaBWHH, Ha SIKUX I'PYHTYIOTHCS ii BUMOTH Ta 3alepeyeHHs,
KpiM BUIAIKiB, BCTaHOBIEHUX crarreio 72 uporo Konekcy. B agminicTpaTMBHHX crpaBax Ipo
MPOTHIIPABHICTh pillleHb, Mill 4M Oe3MisUIbHOCTI Cy0’€KTa BIIQJHUX MMOBHOBKEHH OOOB’SI30K MO0
JIOKa3yBaHHSI MPaBOMIPHOCTI CBOTO pillleHHs, Jii 9u Oe3/isUIbHOCTI MOKIagaeThcs Ha BiAINOBiIAYA,
SIKIIO BiH 3arepevye MPOTH aIMiHICTPaTUBHOTO MO30BY. SIKIIo ocoba, sika Oepe y4acTh y CIIpaBi, He
MOJKE CaMOCTIHHO HaJaTH JIOKa3d, TO BOHA MOBMHHA 3a3HAYMTH NPUYMHH, Yepe3 SKi 1i JAOKa3u He
MOXYTh OyTH HaJlaHi, Ta TIOBIJOMHTH, JI¢ BOHH 3HAXOMATHCS UM MOXKYTh 3Haxomutucs. CyJ crpuse B
peanizanii uporo o0OB’s3Ky 1 BUTpeOOBYe HeoOxinHi nokasu. Ilpo BuTpeOyBaHHS noKa3iB abo mpo
BiIMOBY Yy BUTpeOyBaHHI JOKa3iB CyA IIOCTAaHOBJSIE yXBaly. YXBajla Cydy HOpO BiMOBY Yy
BUTPEOYBaHHI JIOKa3iB OKPEMO HE OCKapKYEThCS. 3arepeueHHs poTu Hel Moxke OyTH BKIIOUEHE JI0
amemsIiHHOl YK Kacal[ifHOT CKapru Ha PIIeHHS Cyay, NMPHUHHATE 32 HACTIJKAMHU PO3IIISY CIPaBH.
Cy0’€eKT BIaJiHUX MOBHOB)XEHb OBUHEH HAJaTH CyIy BCi HasBHI y HOTO JOKYMEHTH Ta MaTepiau,
SKi MOXYTh OyTH BHUKOPHUCTaHI K JOKa3uW y copasi. Y pa3i HEBUKOHAHHs IbOTO OOOB’SI3KY CYJI
BUTpeOOBYe Ha3BaHi JIOKyMeHTH Ta Matepiamu. Cya Moke 30MpaTH JJOKa3H 3 BIACHOI 1HINIATHBH.
Skmo ocoba, sika Oepe ydacTb y cipaBi, 0e3 MOBaXHUX NPUYMH HE HAJACTh JJOKA3HM Ha MPOMO3HUIII0
Cydy IUIi TiATBEpPKEHHs OOCTaBHMH, Ha sIKIi BOHA IOCHJIAETHCS, CYJA BHUPILIYE CHpaBy Ha OCHOBI
HasIBHUX JOKAa3iB.
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Teopist Ta mpakTHKa aAMIHICTPATHUBHOTO CYAOYMHCTBA YKpaiHH 3HAXOMWUTH MPHUHITUI OQIIiHHOTO
3’scyBaHHS ycix oOctaBuH crpaBu y psiai HopM KAC Ykpainu, Ha peanizaiiio SKuxX cy: 1) Bu3Hauae
00cTaBUHH, SKI HEOOXiTHO BCTAHOBHUTH JJISl BUPILICHHS CIOPY, @ TAKOXK 3’5ICOBYE, SIKUMU JOKa3aMU
CTOPOHH MOXXYTb OOTPYHTOBYBaTH CBOi JOBOJAW YM 3allepeueHHs MI0J0 HuX oOctaBuH (1.m.3, 4 4.4
ct.111 KAC VYxkpaian); 2) npomnonye ocobam, siki 0epyTh y4acTh Y KOHKPETHi# cripaBi, JOMTOBHUTH YU
MOSICHATH TIEBHI OOCTaBMHM CIIPaBH, & TaKOXX HAAATH CyQy MOMATKOBiI mokaszw (4.5 cr.11, 4.1 cT.114
KAC VYxpainu); 3) 3a BJIACHOK IHII[IaTMBOIO TOBHHEH BUSBUTH 1 BUTPEOYBaTH IOKa3M, SKUX, Ha
IYMKY Cyny, He Buctadae (4.4.4, 5 ct.11, 9.4 c1.65, 4.5 c1.71, m.m.1, 4.2 c1.110 KAC VYkpainn); 4)
TaKO)X MOKE€ BH3HATH OOOB’S3KOBY y4acTh y CYJOBOMY 3acifiaHHI CTOPOHH (4H CTOpiH) abo TpeThoi
ocobu, KO0 BUHUKHE HEOOXiAHICTh 3aciayxaTH ii ocobucto (.2 4.2 ¢1.110, c1.120 KAC Ykpainn); 5)
MOJKEe BU3HATH 32 HEOOXiIHE TOCTIINTH IOKa3H MOA0 0OCTAaBUH, sIKi BA3HAIOTHCS! CTOPOHAMH, SKILO Y
HBOTO MOK€ BUHHKHYTH CYMHIB II[OJIO JOCTOBIPHOCTI IIMX OOCTaBHH Ta JOOPOBIIHHOCTI iX BH3HAHHS
(1.3 c1.72 KAC VYkpainn); 6) mig yac ZONHUTY CBifKa y CyIi MOXE 3aJaBaTd MOMY MUTaHHS B OyIb-
SKWI Yac, a He JIMIIE TIC/s 3aKiHYCHHS JIOMHUTY HOro oco0amw, siki OepyTh y4acTh y CHpaBi, SK 1€
3MIHCHIOETRCS Y IUBLTBHOMY cynounHCTBI (4.8 c1.141 KAC Ykpainn) [8, 165].

CyTtp mpuHImy O(]imifHOCTI momsrac B TOMY, MIO aJMIiHICTPAaTUBHUH CYyJ MOXE 32 BIIACHOIO
IHIIIATUBOKO 3aJYYHUTHU O MPOBAHKCHHS, JOCTIIUTH T4 BCTAHOBUTH NPABIUBICTh BCIX BAYKJIMBHX IS
MPUAHATTS HUM pilieHb (aKTUYHUX OOCTaBWH cmpaBu. llpwHIMn odimiHHOCTI CIpsSMOBaHWN Ha
MOPSAZOK TOCIIPKEHHS Ta OIiHKA (DaKTHYHIX OOCTaBUH CIIPaBH. AJIMIHICTPATUBHHUH Cy/ Ma€ aKTHUBHO
MiATPUMYBAaTH Tepebir MpOBaPKEHHsI, JOCHKYBaTH (aKTHUHI OOCTaBMHM CIIpaBH B HaAHOINbII
nmoBHOMY 00c¢s13i [9, 280].

3ayBaxXnMo, CyZ pO3TJiIsiae aJMiHICTPATUBHI CIpaBU HE iHAKIIE, SIK 32 TIO30BHOIO 3asBOIO, MOJAHOI0
BianoBimHO 10 Komekcy ajMiHICTPaTHBHOTO CYJOYMHCTBA YKpaiHH, i HE MOXE BUXOJIUTH 33 MEXI
1mo30BHUX BUMOT. CyJI MOKE BHHMTH 32 MEXI1 IIO30BHUX BUMOT TIJIbKH B pasi, SKIIO 11€ HEOOXiTHO JJIs
MMOBHOTO 3aXHCTy TpaB, CBOOOJI Ta iHTEPECIB CTOPIH UM TPETiX OCiO, MPO 3aXUCT SKUX BOHH MPOCSTh.
Cyn moBUHEH y pa3i He0OXiTHOCTI yTOYHUTH ITO30BHI BUMOTH.

VYkazaHe MpaBWIO 3HAXOJIUTh CBil BUAB 1 B cynoBii npaktuii. Koneris cynnis CymoBoi mamnatu B
aZMiHiCTpaTHBHUX crpaBax BepxoBHoro Cyny VYkpainu, posrisHyBmn 14 mrotoro 2012 poky B
MOPSAAKY THCHMOBOTO TMPOB3/PKEHHS 332 BHUHATKOBUMH OOCTaBHHAMH CIpaBy 3a II030BOM
CIIeI[iaIi30BaHOl JAePKaBHOI IMOJAAaTKOBOI IHCIEKIIIT 110 POOOTI 3 BEJIMKUMH IUIATHUKAMU MOJIATKIB Y M.
XapkoBi 0 BIiAKpUTOro akiioHepHoro tosapuctBa “BAB” Ta mnpuBatHOi ¢ipmMu “K” mpo
3000B’s3aHHA BYMHHTH JIii, BUHEC]IAa TIOCTAHOBY, SKOK CKacyBajla CYAOBI DIllIEeHHS IONEpPEIHIX
IHCTaHIII, a cTipaBy HaNpaBHJIa Ha HOBHA PO3TIISI A0 CYAY HepIoi iHCTaHIIii.

OOrpyHTOBYIOUYH CBOIO TOCTaHOBY, BepxoBumii Cyn YkpaiHu 3a3HauuB, HIO NPH HOBOMY PO3TIISII
CHpaBH Cydy CJiJ 3BEPHYTH YBary Ha Te, IIO LEH 1Mo30B (Ipo 3000B’s3aHHS MOTacUTH MOJATKOBI
BEKCeJli) He BiANOBiJa€ BU3HAYEHOMY YMHHHMM 3aKOHOAABCTBOM HOPSAKY MOTAIIEHHS MOAATKOBOTO
0opry Ta mpaBaM NOJATKOBOTO OpraHy, a OTXke i crocoly 3axucTy mpapa. [IpaBuia yacTUHH TPETHOI
crarti 105 KAC VYkpainu 1070 3a3Ha4YCHHsS 1M03MBAaYeM Y IMO30BHIM 3asBi CrIOCO0y 3aXHCTy CYJIOM
NOPYIICHUX NpaB, HE BUKIIOYAIOTh MOXJIMBOCTI OOpaHHS 1HIIOTO CIoco0y 3aXHCTY CaMHUM CYIOM.
3micT npuHIMITY o}imiiHOTO 3’ICyBaHHS BCiX OOCTaBUH y CIpaBi 3000B’sI3y€ aJMiHICTPAaTHBHUH CYJ
JI0 aKTUBHOI poJii y CYJO0OBOMY 3aciiaHHi, B TOMY YMCJIi 1 0 YTOYHEHHS 3MICTy MO30BHHX BHMOT, 3
NOJaNBIINM OOpaHHAM BiMOBITHOTO crloco0y 3axHMCcTy HopyeHoro mnpasa [10].

Otxe, npuHOMN odiuiifHOro 3’sCyBaHHS BCiX OOCTaBMH y cmpaBi — 1€ 3akpimieHa y Konekci
aJMIHICTPATHBHOIO CYJOYMHCTBA YKpaiHM BHMOTIa IE€pell CyIOM BXHTU IepeadadeHi 3aKOHOM
3ax01M, HEOOXigHI IUIs 3°sCyBaHHS BCiX OOCTAaBMH Y CHpaBi, 3alpONOHYBaTH CTOPOHAM HaaaTu
HEOOXiZHI JOKa3! JUIsl BUHECEHHS 3aKOHHOTO 1 OOTPYHTOBAHOTO PillleHHs Y aMiHICTpaTUBHIN CHpaBi,
a0o 3 BIIACHOI iHII[IaTHBY BUTPeOYyBaTH JIOKA3H, IKUX, HA JIyMKY CY/y, HE BUCTAuaE.

JlaHuii TPUHIIMT BCTAHOBIIIOE MOPSJIOK TPOBAPKEHHSI ITiJ] Yac pO3MIISALY CIPaBH B aIMiHICTPATHBHOMY
CyJi, 10 TPOSIBIISIETHCS B aKTUBHIN POJIi Cy/ly IIOJ0 BUSBIICHHS Ta BUTPEOYBaHHS JIOKa3iB 3a BIACHOIO
IHIIaTHBOK. AJMIHICTpaTUBHHMI CyJ Ma€ akTUBHO IJITPUMYBaTH THepedir MpOBaKEHHH,
JOCHIJDKYBATH (akTHYHI OOCTABHHU CIIPAaBU B HAHOIBII ITOBHOMY 00CSI3i.

[punmun odiuiiHoro 3’sicyBaHHA BCiX OOCTaBMH y cmpaBi 3a0esliedye 3aXWCT mpas, CBOOOJ Ta
iHTepeciB ¢i3nuHuX 0ci0, MpaB Ta iHTEpeCiB IOPUANYHHUX 0Ci0 y cdepi myOniyHO-IPaBOBUX BiAHOCHH
BiJl TOpylieHb 3 OOKy OpraHiB Jep)KaBHOi BIaJd, OPraHiB MiCIEBOTO CAMOBPSIYBaHHS, iXHiX
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MOCAJOBUX 1 CIIy)KO00BHUX 0Ci0, IHIIUX CYyO’€KTIB MPH 3MIMCHEHHI HUMH BIAIHHUX YIIPAaBIIHCHKHX
(hyHKIII HAa OCHOB1 3aKOHOABCTBA, B TOMY YHCJII HA BUKOHAHHS JIEJICTOBAHUX MTOBHOBAKCHB IUITXOM
CIPaBeIMBOT0, HEYTIEPEHKEHOTO Ta CBOEYACHOTO PO3TIISY aIMiHICTPATUBHUX CIPaB.
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YK 336.14

HNPOBJIEMA BU3HAYEHHS NOHATTSA MICHEBOI'O BIOJIZKETY
[usa O.1O., cT. BuKIIagay
Incmumym ynpasninnsa ma npasa
3anopizek020 HAYIOHATLHO20 MEXHIYHO20 YHIBEpCUMEmY

V cTarTi A0CHiIKYIOTECS IPOOIEMHI IUTaHHS BU3HAYCHHS TTOHSTTS MiCLIEBOTO OIO/DKETY 38 3aKOHOIaBCTBOM
Vkpainu. AHai3yIOThCS HAYKOBI TIOTJISIH, BITYM3HSIHE 3aKOHOJABCTBO Ta 3aKOHOJABCTBO MEBHUX 1HO3EMHUX
nepkaB y mid cgepi. [IpomoHyeThcss BHECTH 3MIiHHM 10 TOHATTS OmOJpKeTy, mepembadene m.1 4.1 c1.2
Bromxernoro koxekcy Ykpaiuu. ChopMynb0BaHO aBTOPCHKY AeiHIliI0 MiCIIEBOTO OIO/DKETY.
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Knrouosi crosa: micyesuii 6100sicem, O100dCcem Micyego2o camo8psaoy8anHs, OI00NCEMHA cucmemda, 0epiCcasHull
610001cem, ginancosi pecypcu.

MIusa O.}O. TIPOBJIEMA OIIPEAEJIEHUA IIOHATHUA MECTHOTO BIOJIKETA / Wactutyt
yIpaBJIeHHs U TIpaBa 3armopoKCKOro HAMOHAIFHOTO TEXHHYECKOTO YHUBEPCUTETa, Y KpanHa

B cratee wuccnenyroTcss MpoOJEMHBIE BOMPOCHI ONpENCTCHHsS IOHATHS MECTHOTO Oro/pKeTa IO
3aKOHOJIATENILCTBY YKpawuHbl. AHAIM3UPYIOTCS HaydHBIC B3IUIAABI, OTCUYCCTBEHHOE 3aKOHOMATEIBCTBO H
3aKOHOJIATENILCTBO  OTPENICIEHHBIX HMHOCTPAaHHBIX TOCYIapcTB B 3Toi cdepe. Ilpemmaraercs BHeCTH
W3MCHEHHsS B TOHATHE OrOpKeTa, mpenycMoTpeHHoe M.l 4.1 cr.2 BrojkeTHOro kojekca YKpauHEL
CdhopmynupoBaHa aBTOpcKas [eGUHUIMS OFOJKETa U MECTHOTO OFOJDKETA.
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Shiyan O.Yu. PROBLEM DEFINITION OF LOCAL BUDGET / Institute of management and law
Zaporizhzhya National Technical University, Ukraine

In this paper the problem of the definition of local budget under the laws of Ukraine.

Its solution will contribute to solving the issues of the budget process, the mechanism of planning and
execution of local budgets and content appropriate relations and eliminate gaps in the budget legislation and
conflict, contributing to its violation.

Analyzed scientific views, national legislation and the legislation of certain foreign countries in the local
budgets. In legal literature, some attention is given to the concept of local government. Paying tribute to the
work of scientists who are engaged in this issue, it should be recognized that the level of scientific research
local budget seems inadequate. In theory, the right of them expressed conflicting points of view, not fully
resolved the issue in law, in connection with the budget process have serious difficulties. Therefore there is a
need to explore and summarize the point of view expressed, and offer their own vision of the problem.

The objectives of the paper are to solve the problem for the definition of local budget law of Ukraine.

Along with independence, Ukraine faces an important task — to create their own financial and budgetary
systems, and now — their further improvement. Meeting this challenge requires a rethinking of the nature of
the budget, general and local budgets, including the determination of their place and role in the economic
system of the state, the theoretical study of the formation of the revenue base and areas of public spending,
the essence of local taxation and its role in local revenues, creating effective system of intergovernmental
relations. In the transition to a market economy, the importance of local budgets in economic and regional
policy, social problems, was supporting vulnerable and disadvantaged populations, which also requires
corresponding theoretical justification and practical study.

Legal basis of the budget system constitute Constitution of Ukraine issued on the basis of the Budget Code of
Ukraine, other legislative acts. The economic basis of the budgetary system of Ukraine is the economic
system of Ukraine. The budget system of Ukraine is a combination of state and local budgets, constructed on
the basis of economic relations, state and administrative-territorial structure and regulated by law. The budget
system of Ukraine — a defined legal standards system budgets Ukraine, separation of revenues and expenses
between them, the powers of the legislative and executive powers in the budget.

Thus, the proposed paragraph 1 of Part 1 of Article 2 of the Budget Code of Ukraine define as follows: “... 1)
budget — fund financial resources for the tasks and functions undertaken by the relevant state authorities,
authorities of the Autonomous Republic of Crimea, local governments throughout budget period; ...““. Local
budget can be defined as a fund of funds for maintenance tasks and functions carried out by the relevant State
authority areas, districts, authorities of the Autonomous Republic of Crimea, local authorities villages,
associations, towns and cities (including urban areas) during the budget period. The concept of local
government is broader than the concept of local budget as local budget includes the budgets of local
governments, and, conversely, the budgets of local governments, along with some others, are part of the local
budget.
Key words: local budget, local government budgets, budget system, state budget, financial resources.

VY craTTi JOCHiIpKy€eThCsl MpobiaeMa BU3HAUCHHS HOHSTTS MICLEBOro OIOJDKETY 3a 3aKOHOJIABCTBOM
VYkpainu.

[i BupimeHHs crpusTEME BHPINIEHHIO NMHTaHbL OIOPKETHOTO IIPOIlECY, MEXAaHi3My IUIaHYBAaHHSA Ta
BUKOHAHHS MICIIEBMX OFOKETIB Ta 3MICTY BiJIOBIIHMX BiJIHOCHH, & TAKOX YCYHEHHIO B OIO/DKETHOMY
3aKOHOJABCTBI MPOTaJIMH 1 KOJIi3i{, IO CIPHUSIIOTH HOTO MOPYLIEHHIO.

VY ropuanuHii JiiTepaTypl MeBHA yBara NPUIUIIETHCS HMOHATTIO MiciieBoro Oropkery. Ha piBHi Juiie
MiIpyYHMKIB Ta TOCIOHWKIB HE 3 IpaBa, a 3 (hiHAHCIB, YaCTHUHY I[bOTO THTaHHS JIOCIIJHKYBAIU
B.L. Ocmimesa [1], T.M. PeBa, K.®. KoBanpuyk, H.B. Kyuxosa [2], L.JI. Ca3oneup, T.B. I'punbko,
I'10. lpupatko [3], L.H. Xomoposuu [4]. Kanmmparceki aucepranii H.M. Cuynbcekoi [5] Ta
SLYO. [umbasnenko [6] moB’s3aHi 3 TEMOK CTaTTi, 3aXHIICHI HE 3 IOPUAMYHUX CIEMialbHOCTEH. Y
HaBYaJbHOMY MOCIOHUKY 3 (piHaHCOBOro npasa yacTuHy wiei npoOiemu BuuaB O.I1. Opimok [7].
PoGoru H.B. Bacunwepoi [8], H.A. Ilupkesuua [9], B.H. TeepmoxmiooBa [4] BukoHaHI Ha 0Oa3i
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pociiicekoro 3akoHOAaBcTBa. [leski acmekTu 1boro mutanas posrisgana 2010 p. LI. €dbpemora Ha
piBHI KaHAMmaTchkoi mucepTarii «lIpaBoBe perymoBaHHSA IIaHYBaHHS Ta BHUKOHAHHS MICIIEBHX
oromketiBy [10]. Bimnaroun HanexxHe poOOTaM 3a3HAYCHUX Ta IHIIMX YYCHHUX, CIiJ BHU3HATH, IO
piBEHb HAYKOBOTO JOCIHIJKCHHS MICIHEBUX OFOJIKETIB BUIAETHCS HEIOCTATHIM. Y Teopii mpaBa mpo
HUX BHUCIIOBJICHI CYNEPEWINBI TOYKH 30py, HE B TOBHOMY 0OCS31 BperyibpoBaHe Ii¢ NMUTaHHI B
3aKOHO/IaBCTBI, ¥ 3B’S3KY 3 MM OIOJKETHHUI TIPOIleC 3a3HAE CEPHO3HMX TPYIHOIIIB. A TOMYy BUHUKAE
HEOOXITHICTh JIOCTIIUTH Ta MiJCYMyBaTH BHCIIOBJICHI TOYKH 30Dy, a TAaKOX 3alpOIOHYBAaTH BIIACHE
OadeHHS 3a3HAYCHOI TPOOIeMH.

MeTtor0 cTarTi € BUpIMIEHHS NPOOJIEeMHHX NHUTaHb BHU3HAYEHHS TOHATTS MICIIEBOrO OIOKETy 3a
IIpaBOM YKpaiHu.

Pazom 31 3700yTTsM He3aleKHOCTI, mepel YKpPaiHOK MOCTAl0 BaXJIMBE 3aBAAaHHS — CTBOPEHHS
BIIacHOI (DiIHAHCOBOI 1 OFOKETHOI CUCTEM, a B TAHUK Yac — iX MOJAJIbIIE BIOCKOHANICHH. BupimeHHs
UBOTO 3aBJaHHS BUMAara€ IMEPEOCMHUCIICHHS MPHUPOAM OIOMKETy B3arajii, i MICHEBHX OIODKETIB
30KpeMa, BH3HAYCHHS IX Miclsg 1 poil B EKOHOMIYHIM CHCTeMi JepKaBH; TEOPETHUYHOIO
OOTpyHTYBaHHS TpOIleciB (OPMYBaHHS JOXOAHOI 0a3M 1 HANPSIMIB BUTPAYaHHS OIOPKETHUX KOIITIB;
CYTHOCTI MICIIEBOTO ONOJATKYBaHHSA 1 HOro poiii B OXOAax MICHEBUX OFOIKETIB; CTBOPEHHS
e(eKTHBHOI CUCTEMH MDKOIO/KETHHUX BiHOCHH. B ymoBax mepexoay IO pUHKY 3pOCTa€ 3HA4CHHS
MiCIIeBUX OFO/DKETIB Y TIPOBEACHHI €KOHOMIYHOI 1 PeriOHANbHOI IMONITUKH, BUPIMIEHHI COIiaTbHAX
mpo0JieM, MATPUMII HE3aXWIMEHUX 1 Mano3a0e3nedeHuX BEPCTB HACETEHHs, IO TaKOX IMOTpedye
BiJITIOBIZTHOTO TEOPETUYHOTO OOTPYHTYBAHHSI 1 HPAKTUYHOTO BUBUCHHS.

[IpaBoBi 3acamu OMFOJKETHOI CHCTEMH CTaHOBJIATh KOHCTHTYIS YKpaiHu, BUAaHUN Ha 11 OCHOBI
bromkerauit Konmexe Ykpainu, iHII 3aKOHOaBYi akTH. EKOHOMIYHOIO OCHOBOKO OFO/IKETHOI CHCTEMHU
YkpaiHu € eKoHOMIuHa cucTeMa YKpainu. brokeTHa cuctemMa YKpaiHu — 11 CyKYITHICTh JAePKaBHOTO
OIOJDKETy Ta MiCLIEBUX OIOJDKETIB, MOOYI0BaHa 3 ypaxyBaHHSIM €KOHOMIYHUX BiTHOCHH, JICPKaBHOTO i
aJIMiHICTPaTHBHO-TEPUTOPiaIbHIUX YCTPOIB 1 BperyiIbOBaHA HOPMaMH IpaBa. BrOKeTHa cucrema
VYkpainu — e BU3Ha4YeHa NIPaBOBUMHU HOPMaMU cUcTeMa OI0DKETIB YKpaiHu, pO3MEXyBaHHS OXOIB
1 BUJJATKIB MI>K HUMH, [IOBHOB)KCHHS OpPTraHiB 3aKOHOJIaBYO01 Ta BUKOHABYOI BIaJiu y cepi OI0KeTy.
Ockinbku YkpaiHa € YHITapHOIO JepKaBorw, y sKii, 3rigHo 3i cT.7 KoHcTurymii, BU3HAEThCA 1
rapaHTYETHCS MICIIEBE CAMOBPSTyBaHHS, OFODKETHA CHCTeMa KpaiHH € JBOPIBHEBOIO i CKIAAETHCS 3
JeprxaBHOTO OIOKETY YKpaiHu Ta MiciieBux OromkeTis [7, 122].

CyKyIHICTh YCiX OIO/DKETIB, 10 BXOJATh N0 CKJIaay OOJDKETHOI CUCTeMU YKpaiHH, € 3BEICHUM
OromkeToM VYKpaiHu. BiH BUKOpHUCTOBYETBhCS Il aHai3y Ta MPOTHO3YBaHHS EKOHOMIYHOTO i
COLIAJIFHOTO PO3BUTKY JnepxaBu. CiiJl 3a3HauuTH, WO 3 OporojoumeHHsM 24 cepnus 1991 p.
HE3aJICKHOCTI YKpaiHu OyJi0o 3MIHEHO NMPHHIMUI MOOYIOBH JEPKABHOTO OIO/DKETY, SKHHA JIO LBOTO
00’eTHyBaB pecIyOlikaHChKH OrKeT, OroxeTn obmacteil i mict KueBa ta CeBacroroins, To0TO
CTaHOBUB CYKYIHICTb YCiX OropkeTiB. HuHi, ik 6a4uMo, MMOHATTS IEePKaBHOTO OIOKETY 1 3BEJIEHOTO
OrokeTy YKpaiHu HE TOTOXHI.

3BeneHn OIO/DKET YKpaiHW BKIIOYAE IMOKa3HUKM JleprkaBHOro OIO/pKeTy YKpaiHH, 3BEIEHOTO
Oromkety ABTOHOMHOI PecryOnmiku Kpum Ta 3Bemenmx OromxeriB oOmacteit i mict Kuepa Tta
Cesacronons, Bchoro — 28 cy0’ekTiB. 3BefieHHH Or0/DKeT He 3aTBepikye BepxoBHa Pama Ykpainwm,
OCKUTbKM KOKHHH 3 BHUJIB OIO/DKETiB, IO ICHYIOTh B YKpaiHi, 3aTBEpJPKy€ BiMOBIIHUN OpraH
MICIIEBOTO CaMOBPSITyBaHHS a00 MiclieBoi Biiaau. [Ipiu3HadeHHs 3BeIEHOT0 OIOKETY TOJISTAE B TOMY,
o0 Ha MiJCTaBi BEJCHHWX IMOKA3HUKIB JIOXOJMIB Ta BHUJATKIB, SKi OTPUMYE BCs OIO/DKETHA CHCTEMa
KpaiHu, 3JIMCHUTH aHali3 Ta BH3HAYMTH 3acaad JACPXKABHOIO PEryJIIOBaHHS EKOHOMIYHOrO i
COILIIaJTbHOTO PO3BUTKY Y KpaiHU.

VY cBoro 4epry, OIOKETH HHKYOTO PIBHS TaKOX € 3BEICHMMHU. 30KpeMma, 0 HUX Halle)kaTh 3BE/ICHI
OromkeT ABToHOMHOI PecriyOmiku Kpum, obnacrelt, paiioHiB, MICT i3 pallOHHUM HOI1I0OM. 3BEICHUIT
oropker ABToHOMHOI PecnyOuniku Kpum Bkirodae mokasHuku Orojkery ABTOHOMHOT PecrmyOmiku
Kpum, 3Benenux O010/KeTiB 11 paiioHiB Ta OI0KETIB MICT PecITyOIiKaHCHKOTO 3HAUEHHS.

3BeneHnii Oro/pKeT 00JIacTi BKITFOUAE MIOKA3HUKH 00JIACHOTO OIOJKETY, 3BEJICHUX OIO/KETIB paifoHiB i
OFOJDKETIB MICT 00JIACHOTO 3HAYeHHS IIi€i o0macti. 3BefieHni OI0/DKET palioHy BKJIFOYAE TTOKA3HUKU
palloHHUX OIOJKETIB, OFO/KETIB MICT pallOHHOTO 3HAYEHHSI, CEMIIHUX Ta CUIBCHKUX OFOJIKETIB IIHOTO
paifony. 3BeneHuUI OroKeT MicTa 3 palOHHUM IOJIOM BKJIIOYA€ MOKAa3HUKU MICBKOTO OIOKETY Ta
OFOJDKETIB paiioHIB, IO BXOSTH JI0 Horo ckiamy. SIkmio micty abo palloHy B MICTi aJMiHiCTPaTUBHO
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T IMTOPSIKOBAHI 1HITI MICTa, CEJIMINA UM Cella, 3BeIICHUH OI0KET MicTa ab0 paiioHy B MICTi BKITIOUAE
MOKA3HUKK OFOJIKETIB LUX MICT, CEIMI Ta CiUL. Sk 1 3BefcHMI OrOMKeT YKpalHu, Ha3BaHI 3BeICHI
OIO/PKETH HE 3aTBEPIUKYIOTHCS, 2 BUKOPHCTOBYIOTHCS JIJISl aHAJI3Y 1 BU3HAYCHHSI 3acaj] PETyIIOBaHHS
COIIAJIbHO-CKOHOMIYHOTO PO3BUTKY OKPEMUX YTBOPCHb.

CTOCOBHO BH3HA4YEHHS TMOHATTA «MiCIIEBUN OIOIKET», Y HAYKOBill JiTepaTypl HEMae €IMHOI TOYKH
30py.

VY mepuri poku opranizauii OIOKETHOI CHCTEMH MICIIeBi OIODKETH PO3MISAANNCH SK CYKYIHICTh
3aB/IaHb, 3aKpimieHnx KoHcTuTymiero YKpaiHu 3a MICIIEBUMHU OpraHaMH| BIIAIH, 1 CYKYIHICTh KOIITIB,
KOTPUMH BOHH BOJIOJIIOTH JUIS IX BUKOHAHHS.

VY Tlonoxenni mpo ¢inancu 1926 p. maerscs Take TpakTyBaHHA: «MicieBi (iHaHCH CKIagarOTh
yactuHy eauHoi cuctemu ¢inanciB CPCP i 3HaxonsaThcs B Oe3mocepeIHbOMY BiaHHI MiciieBuX Pan
Ta 1X BHKOHABYUX KOMITETiB» [2, 35]. AHayioridde BHU3HAYECHHS IOHATTS «MicieBi (DiHAaHCH» A€
B.H. Teepnoxmni6os [4, 122].

C.O. KotnsipeBchbKUii BU3HAYAE MICIICBHI OFOJIKET SIK OIO/DKET Pi3HUX MICIICBUX OJMHUIIL: 00JACHUX,
ryOepHCHKHX, MTOBITOBHUX, BOJIOCHUX, MICBKUX, OKpYXHHX 1 pationHnx [11, 80]. H.A. [llupkeBud Tak
BH3HAYa€ CyTHICTh MicCIeBUX Or0KeTiB: «lle gacTuHa OCHOBHOTO pivyHOTO (hiHAHCOBOTO TUIAHY KpaiHU
— JIepKaBHOTO OO/DKETY, KpiM TOrO, MicleBi OIODKETH YTBOPIOIOTH UEHTPali3oBaHWU (QOHI
TPOMIOBUX KOINTIB MicieBUX Paj, KOTpUM BOHU PO3MOPSIKAIOTHCS 3 METOIO 3/MIHCHEHHS 3aX0IiB, AKi
IIOPIYHO TepeadavaroThCs IIAHOM SKOHOMIYHOTO i COIialbHOro po3BUTKY» [9, 123].

Jesiki HayKOBIIi 32 OCHOBY BHU3HAUEHHsI MICIEBHX OIOKETIB MPUAMAIOTh TEPUTOpPialbHUI MPHUHIINIL,
PO3TIIAIAI0UH X SIK OIO/KETH OKPEMHX aJIMiHICTPaTHBHO-TEPUTOPIAIbHUX OJUHHMIIE. Psil eKOHOMICTIB
XapaKTepu3ylTh MicIeBi OrmKeTH SK ekoHomiuHi BimHocwHW. Hampukmax, ILH. XomopoBuu
XapakTepu3ye MiclleBi OIOKETH SIK «CYKYNHICTh EKOHOMIYHHX BIIHOCHH, L0 3a0e3MeuyloTh
¢inancoBy 0a3y MiceBux Paj mo10 po3BUTKY 1 yTpUMaHHS TOJIOBHUM YMHOM Tally3el ToCIoIapcTBa,
SKi  Oe3MOCEepPeHbO  CICMiaNi3ylOThCSl Ha MiJABHINEHHI 100poOyTry Hacemenus» [4, 118].
H.B. BacunbeBa BW3Hauae MiCIeBi OIOKETH SK «0OYMOBIEHY aaMiHICTPaTUBHO-TEPUTOPIaTbHUM
MOJUIOM 1 OIJKETHHM YCTPOEM YacTUHY EKOHOMIUHHMX BiJJHOCHH y CYCIUIBCTBi, IOB’SI3aHUX 3
(dopMyBaHHSAM, PO3MOIIIOM 1 BHUKOPUCTaHHSAM (OHAIB TPOLIOBMX KOIITIB, MPH3HAYCHUX LIS
3aJI0BOJICHHSI CYCIUJIbHUX 1TOTpeO» [8, 16].

VYce HaBeIeHe CBIIYUTH MPO Pi3HI MiAX0U 10 TPAKTYBAHHS MOHATTS MICIICBUX OFOJIKETIB, 110, Y CBOIO
4yepry, Mo3HaYa€ThCs HAa BU3HAYEHH] poJIi MicIIeBUX OOJKETIB y (piHAHCOBIH cUCTEMI JepKaBH.

Kpim Toro, y neskux BUIagKaXx OTOTOKHIOIOTHCS MOHSTTS «MiCIIEBUN OFOKET» 1 «OI0/KET MiCIIEBOTO
camoBpsayBaHHs». Tak, BimnmoBigHo 1o cT.l 3akoHy Ykpainu «IIpo micueBe caMoOBpsiAyBaHHS B
VYkpaiHi», OIO/KET MICIIEBOTO CaMOBpsIyBaHHs (MicleBUil OMOJDKET) — IUIaH YTBOPEHHS 1
BUKOpHCTaHHS (PIHAHCOBUX pECypcCiB, HEOOXiMHWX s 3abe3neueHHS (YHKIH Ta MMOBHOBAXKEHBb
MicieBoro caMmoBpsiryBanss [12].

ToHATTST «MicLeBHi OHODKET» 1 «OIOPKET MICIIEBOIO CaMOBPSIYBaHHS» OTOTOXKHIOIOTh TAKOXK JESKI
BueHi. B.I. OcmimeBa xapakrtepusye MicieBi OrwojpkeTd sk (GoHau (iHAHCOBUX PECypCiB, 10
MOOUTI3YIOThCA W BHUTPA4YarOThCS HAa BIAMOBIAHIA TepUTOpii. A TOTIM 3a3HAaya€, «IIPOTE MiCIEBUI
OFOJDKET — IIe TUTbKM YacTUHA (DIHAHCOBUX pecypciB, HEOOXimHHUX Ui (iHaHCyBaHHS BCiX (QyHKIIH i
3aBJlaHb, SIKi BUKOHYIOTh OpPraHd MicCIleBOro camoBpsiayBanus» [1, 242]. HM. CuBynbcbka BU3HAYaE
MICIIeBi OFO/DKETH 32 EKOHOMIYHHUM 3MICTOM SK CYKYIHICTh €KOHOMIYHHMX BIJIHOCHH MiX
TEPUTOPIATILHOIO TPOMAJIO0, 3 OJHOTO OOKY, JIEPKABOI, IOPUAMYHUMU 0CO0aMH, (Di3MYHUMHU 0COOAMHU
Ta HIIMMU OOJPKETaMH, 3 JPYroro OOKy, 3 TPUBOIY YTBOPEHHS Ta BHKOPHCTaHHS ()OH/IY TPOIIOBUX
KOIIITiB, Y SKOMY KOHIIEHTPYEThCS YaCTHHA BAJIOBOTO BHYTPIIIHBOTO TPOIYKTY, IO HAIPABISIETHCS HA
BUKOHAHHS BJIACHUX Ta JEJIErOBAHUX IOBHOBAXKEHb. TaKOXX BOHA BKa3ye, MO 3 OOKy (OpM IpOsBY
MiciieBi OMO/DKETH BUCTYNalOTh y (opmax (QiHAHCOBHX IUIaHIB, aie IX BiJpi3HIE CTaryc
(3aTBEpPKYIOTHCSL PIICHHSM TPEICTABHUIIBKUX OpPTaHiB BIaJH, e HE MAIOTh FOPHUIUYHOTO CTATyCy
3aKOHYy) Ta cdepa Iii — BOHHM [iIOTh Y paMKaX KOHKPETHOI'O PEriOHy YK HACeJICHOro MYHKTY i
000B’s13KOBI 10 BUKOHAHHS JIMIIE ISl FOPUAMYHHUX OCI0, 110, 3TIIHO 13 3aKOHOAaBCTBOM, 3HAXOATHCS Y
BiJIaHHI BiAMOBIAHOT TPOMa/IH, Ta JKUTEIIB BiIIOBIIHOTO HACEIEHOT0 MYyHKTY 4M periony [5, c. 8, 15].

SLYO. IlumbaneHKO pO3KpUBAE MOHATTS MICHEBUX OFOJKETIB SIK CHUCTEMHM €KOHOMIYHHMX BIJIHOCHH 3
MPHUBOY PO3MOJTY 1 IEPEPO3NOALTY YACTUHU BapTOCTI BaJIOBOTO PETiOHAIBHOTO MPOIYKTY 3 METOIO
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¢dopmyBaHHs (GOHIY OIOHKETHHX PECypCiB OpraHiB MICIEBOIO CaMOBPSIyBaHHS JJIs 33I0BOJICHHS
nmoTped TepuTopianbHOi rpoMani [6, c. 7, 8, 9, 25].

3.1. Tlepomyk BBaxkae, IO B YHITApHHUX KpaiHaX, JO SKHX HAIEKUTh W YKpaiHa, MOHITTS «MiCUEBi
Oro[KeTH» 30iraeThCs 3 MOHATTAM «OIOHKETH MicleBoro camoBpsimyBanus» [13, 101]. H.M. [Ipabux
(hopMyIrOe TOHATTS MicHeBUX OrmKeTiB Ak (oHmy (iHAaHCOBHX pecypciB, fKi mepeOdyBaloTh Y
PO3MOPSKEHH]I OpraHiB BUKOHABYO! BJIaIW BIAMOBITHOTO OpPraHy MICIIEBOTO CAaMOBPSAYBaHHS IS
BUKOHAHHS TOKJIaJIeHUX Ha Hboro (yHkuiid, nependauennx Koucrturyuiero [14, 32]. L.JI. Ca3onens,
T.B. I'punbko, I'1O. Ilpugatko Bu3Ha4aroTh MicueBi OropkeTH sSK (OHIM (hiHAHCOBHX PECYPCIB,
MpU3HAYEH] JUTS peaizaiii 3aBanb 1 QYHKINH, 10 MOKIAIAI0THECS HAa OPraHU CaMOBpSyBaHHS [3,
116]. T.M. Pera, K.®. KoBanbuyk, H.B. KyukoBa BH3HatOTh, 1110 MiCIeBi OIOpKEeTH € (DiIHAHCOBOIO
0a3010 OpraHiB MiICIIEBOTO CaMOBPSIYyBaHHS, a X HASBHICTh 3aKPIIUTIOE €KOHOMIUHY CaMOCTIHHICTB
MICIIEBHX OpraHiB caMoBpsityBaHHs [2, 34].

Heo0xinno moroautucs 3 L.I. €hpeMoBoro, 0 MOHATTS MICIICBUX OFO/KETIB BKJIIOYAE B ceOe 00JacHi,
paifoHHi OropKeTH, OIO/KETH palioHIB Y MicTax, OwopkeT ABTOHOMHOI PecnyOniku Kpum, a takox
Or0/pKeTH MictieBoro camoBpsiayBanns [10, 7; 15, 160].

[Ipu mocmimkernHi MpodiieMu MiCIIeBUX OIOKETIB, X HEOOXiHO PO3IIISIaTH B ABOX acmekTax. llo-
nepuie, sK opraHizauiiiny ¢opmy MoOimizamii 4acTHHH (iHAHCOBHX PECYPCIiB Yy PO3MOPSHKEHHS
BIJIMOBITHUX TEPHUTOPIabHUX TPOMAJ, SKi 3MIHCHIOIOTH CBOi NMOBHOBAXKEHHS Yepe3 MICIeBi OopraHu
camoBpsigyBanHs. [lo-apyre, sk cucreMy (iHAaHCOBHX BiTHOCHH, IO CKJIANAIOTHCS MIXK MICIIEBUMH Ta
JIepKaBHUMHU OIO/PKETaMH, & TAKOXK Y CEPEMHI MiCIIEBUX OFOKETIB.

Y Koncturymii YkpaiHu BKHBA€THCS TOHATTS «MICIIEBI OOKETH», a came, CT.142 BU3HAYae, 110
MaTepiadbHO0 1 (HiIHAHCOBOIO OCHOBOK) MICIIEBOTO CaMOBPSIyBaHHS € PyXOMe 1 HepyxoMe MaifHo,
JOXOAM MicleBUX OO/DKETIB, 1HINI KOWITH, 3€MJis, NPUPOIHI pecypcH, IO € Y BIACHOCTI
TEPUTOPIATILHUX TPOMAJ CiJ, CEJHMI, MICT, PaOHIB y MICTaX, a TaKOX 00 €KTH IXHBOI CIIJIBLHOI
BJIACHOCTI, 10 MepeOyBaOTh B YIPaBIiHHI pailoHHUX i oOnacHuX pajx [16].

3rigHo 3 1.1 4.1 c1.2 bromkerHoro koxekcy Ykpaiau, OromkeT — miiaH (OopMyBaHHS Ta BUKOPHCTAHHS
(iHaHCOBHX pecypciB Ais 3a0e3neueHHs 3aBJanb i GYHKIIH, SKi 3A1CHIOIOTHCS BiIIOBITHO OpraHaMu
JepKaBHOI BiaiW, opraHamu Biagun ABToHOMHOI PecnyOnmiku Kpum, opranamMu MicueBoro
CaMOBPSILyBaHHs MPOTATOM OO KETHOTO Tiepioay [17].

brojpkeTHMiI KoJleKC VYKpaiHM, BpaxOBYIOUM HOPMH YMHHOI'O 3aKOHOJABCTBA, Y IIEPILYy YEpry
Koncrutymii ta 3akony Ykpainu «[Ipo miclieBe caMOBpsiiyBaHHSI B YKpaiHi», PO3MEKOBYE MOHSTTS
«MicIIeBUN OFOKET» Ta «OIOJKET MiCIIEBOTO CAMOBPSTyBaHHS».

BigmoBigro mo m.34 u.l cr.2 bromkerHoro kojekcy YkpaiHu, MicieBi OrOkeTH — OROKET
ABroHomHoi PecnyOmiku Kpum, oOnachi, palioHHI OmjpkeTH Ta OOKETH  MICIEBOTO
CaMOBPSITyBaHHS.

Paiionni Ta oOmacHi pagu € opraHaMH MICIIEBOTO CaMOBPSIYBaHHS, IO MPEACTABISIOTH CITUTBHI
1HTEpEeCH TepUTOpIaIbHUX I'POMaJ] CiJl, celHi] Ta MicT. 3rigHo 3 m.2 4.1 cT.2 BromkeTHOro Komekcy
VYkpainu, OFOJKETH MICHEBOrO CaMOBPSIyBaHHS — OIO/DKETH TEPHUTOPIaIbHUX TpoMaj cii, ix
00’€IHaHb, CENHII, MicT (y TOMY 4YHCITi paiioHiB y mictax) [17].

3 TOYKHM 30py HAIIOrO JOCITIKSHHS, [IKaBUM € BUPILICHHS I[i€l mpoOieMHu B 3aKOHOJABCTBI IHIIMX
JieprKaB, 30KpeMa, JIeskux kpain konuniHboro CPCP, ockijbKH IXHE MPaBO Ta 3aKOHOJIABCTBO OLIBIIT
moai0He 10 BITYM3HIHOIO.

Bromkernnii kozmekc PecryOmiku binopyck He Bu3Hauae MOHATTS MicueBux Orompketi. Ilpote,
BIJIMOBIIHO 70 4.2 CT.6 BOI'0 KOAEKCY, MICIIEBI OIO/DKETH MOAIAIOTHCS Ha: 1) OI0DKETH MEPBUHHOTO
piBHS (CITBCBKI, CENUILHI, MiChKiI (MICT palOHHOTO MIANOPSAAKYBaHHS)); 2) OromxkeTH 0a30BOTO PiBHSA
(patioHHi Ta MichKi (MICT 00JIaCHOTO MiANOPSAAKYBaHH:)); 3) Oro/pKkeTH oOJlacHOrO piBHS (0OJacHi
OrojpketH 1 Orojker M. Minchka) [ 18].

3rigHo 3 bromketHuM komekcoM PecnyOmiku KaszaxcraHn, oOnmacHuii OmoKeT, OIODKETH MicTa
pecnyOIIiKaHCHKOTO 3HAYSHHS, CTOJUII, OI0JDKET paiioHy (MicTa 00JIaCHOTO 3HAYEHHS) HANEXaTh JI0
MicrieBux OrojpkeTiB (203.1 4.1 c1.6). OOnacHUM OFOJKETOM, OIOJKETAaMH MicTa PecmyOIiKaHChKOTO
3HAYEHHs, CTOJIMII € IEHTPaIi30BaHUN I'POIIOBUI (OHI, 1110 (OPMYETHCSA 33 PaXyHOK HaJIXOJDKEHb,
BU3HAYEHUX bIO/DKETHUM KOJEKCOM, 1 TpH3HAuYeHWH i (iHAHCOBOro 3a0e3NedeHHs 3aBAaHb 1
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GYHKIH MiCIEBUX IEp)KaBHUX OpraHiB 0O0JIACHOTO PIiBHS, MicTa pPeCcHyOIiKaHCHKOTO 3HAYCHHS,
CTOJIMINI, TiABIIOMYHUX iM JEepKaBHUX yCTAaHOB Ta peajizamii Jep>KaBHOI IMOJITHKH Y BiIITOBIAHIM
aZIMiHICTpaTUBHO-TepUTOpianbHid oauHuni (4.1 cr1.8). Bromkerom paiioHy (micta oGmacHoro
3HAUCHHS) € LEeHTpali3oBaHui TpowmoBuil ¢GoHA, MO (opMyeTbcs 3a pPaxyHOK HAaIXOIKEHb,
BH3HAYCHHUX ITMM BIODKETHHM KOJEKCOM, 1 MpHU3HAYeHUH I (hiHAHCOBOTO 3a0e3MedueHHs 3aBAaHb 1
(GYHKIIN MiceBUX [ep>KaBHUX OpraHiB paiioHy (MicTa OOJNIAacCHOTO 3HA4YeHHS), MiABIIOMYHX iM
JIep’KaBHUX YCTaHOB Ta pealizalii JepaBHOI MOJITHKH y BiAMOBIAHOMY paiioHi (MicTi oGiacHOro
3HavenHs) (4.1 ¢1.9) [19].

BigmoBigao mo cr.15 bromkerHoro xomekcy Pociticekoi ®Pepepartii, y MicueBux OromKeTax,
BIJIOBITHO 710 OroKeTHOI Kiacudikamii Pociticbkoi Denepartiii, po3niapHO nepea0ayaoThes KOIITH,
IO HampaBlSIOTHCS Ha BUKOHAHHS BHUTPATHUX 3000B’s3aHb MYHILMOAIbHUX YTBOPEHb, WIO
BUHUKAIOTH Y 3B’SI3KY 31 3[ICHEHHAM OpraHaMH MICIIEBOI'O CAMOBPSIIyBaHHS TOBHOBA)XEHD 3 MMUTaHb
MICIIEBOTO 3HAYCHHSI, i BUAATKOBHX 3000B’s13aHb MyHILMTIAILHUX YTBOPEHb, BAKOHYBAHHX 32 PaXyHOK
cyOBeHIIiH 3 iHmUX OromKeTiB Ot KeTHOT cuctemu Pocilicbkoi ®Denepartii i 30iHCHEHHS OKPEMUX
JIEp’)KaBHUX TTOBHOB&KEHb. DBIOKET MyHIUNATBFHOTO paioHy (palloHHHMN OIO/KeT) 1 3BeleHHS
OIOKETIB MICBKHX 1 CUTBCHKHX TIOCEJIEHb, IO BXOAATH JI0 CKJIaTy MyHIUNAIRHOTO paiioHy (6e3
ypaxyBaHHS MDKOIOKETHHX TpaHcepTiB MiK IUMH OIOJDKETaMH), YTBOPIOIOTH KOHCOJIIOBaHUN
OI0KeT MYHINUIIATBHOTO PaioHy. SIK CKazoBa YacTWHA OFO/KETIB MICHKHX 1 CUTBCHKHX ITOCENEHB
MOXYTh OyTH TependadeHi KOIITOPUCH HOXOIIB 1 BUTPAT OKPEMHX HACENEHHWX ITyHKTIB, 1HIIAX
TEpUTOPiH, $AKi He € MyHinunaneHUMH yTBopeHHsMH [20]. Take mpaBoBe perymoBaHHS
¢byHKUiOHYBaHHS MicueBuX OroxkeTiB y Pociiicekili deneparii 3ymoBieHe ii ¢penepaTHBHOIO POPMOIO
JIEP>KaBHOTO aMiHICTPAaTHBHO-TEPUTOPIAIEHOTO YCTPOIO.

3akon PecnyOuiku MongoBa «O OIOKETHOM cUCTeMe M OIO/DKETHOM TIpollecce» He Iependadae
TIOHATTA MicleBUX OFOJIKETIB, a y 4.l cT.45 BH3Hauae OIOKETH aIMiHICTPaTUBHO-TEPHTOPIAILHUX
OJIMHUIIB SIK TaKi, M0 3a0e3MeuyroTh PiHAHCOBUMH 3aCO0aMU MPOBEIEHHS 3aX0/IB MO0 330BOJICHHS
COIIaTbHO-eKOHOMIYHHMX 1 KYJNBTYpHUX NOTpeO HaceleHHS 1 PO3BHUTKY IIiJBIIOMYOI TEPHUTOPIi,
BIJIMOBITHO 710 3aKOHY MPO MiCIIeBe MyOJIiYHe YIPaBIiHHS Ta IHIINX 3aKOHOAABYMX aKTiB [21].

3rigao 4.l cr.2 3akony Pecmy6nixu Bipmeniss «O OwmpkeTHol cucteme PecryOnuku ApMeHUs»,
JIep>KaBHUN 1 MyHIIUMmanbHi Oro/pkeTH € (DiHAHCOBOIO MpOorpaMor0 (GopMyBaHHS 1 BUTpavYaHHS
HEOOX1IHUX TPOIIOBUX KOIITIB HA IIEBHUHN TEPIOJ I 3MIHCHEHHS ICPKaBOI0 Ta OpraHaMH MiCIIeBOTO
CaMOBpSsITyBaHHs TIOBHOBa)KCHb, BIJTHECEHUX 10 iX KoMIeTeHIii KoHcTuryiiero ta 3akonamu [22].

BiamosigHo mo ct.30 3akony Aszepbaiimkanchkoi PecryOmiku «O OFOKETHONH cHCTEME», MiCIeBHN
OromkeT — 1e (iHAHCOBI KOMITH, MO (POPMYIOTHCS 1 BUKOPHUCTOBYIOTHCS NIl peallizallii MpUHIUITIB
CaMOBpSIIyBaHHs, BIJTIOBITHO JI0 CTATyCy MYHIIIUIAIITETY, 3IHCHeHHS BCTaHOBJIeHUX KoHCTUTYIIIEO
Ta 3aKoHaMH A3epOaiikaHChKOl PecyOItiku MOBHOBaKE€Hb MYHIIUIIAITEeTiB [23].

3rigno 3i c1.3 3akony Pecmyomniku Y36ekucran «O OromKeTHON cucTeMe», MICIIEBHA OFOJKET — 9aCcTHHA
JlepxaBHOTO OIOKETY, IO CKiIanae ()OH]] IPOIIOBUX KOIITIB BiNOBIIHOT 00JIacTi, palioHy, MicTa, SKUH
niepedavae Jpkepena J0XO/IB 1 po3Mipy HaXO/PKEHb 3 HUX, a TAKOXK HaMpsSMH BUTPAYaHHS Ta PO3MipH
KOIIITiB, 1[0 BUIUIAIOTHCS HA KOHKPETHI T[T TPOTATOM (DiHAHCOBOTO POKY [24].

Bigmorigao g0 4.1 c¢r.8 3akony Typkmenictany «O OO/DKETHOM CHUCTEMe», MICIEBI OHODKETH —
(OHIIM TPOIIOBUX KOINTIB aiMiHICTPATHBHO-TEPUTOPIAIbHUX OJAMHHUIIL JICPYKABH, IO 3HAXOIATHCS Y
BiJJaHHI OpraHiB MiCIIeBOI BHKOHABYOi BJIQJAM Ta MICIIEBOTO CAMOBPSAYBaHHS JJs BUKOHAHHS
MOKJIaJICHUX Ha HUX QyHKIiK [25].

3rigHo 3 4.2 cr.5 3akony Pecny6niku Tamkukuctan «O rocynapcTBeHHBIX (UHaHCaxX PecnyOmuku
TamkukucTan», A0 MicleBUX OIODKETiB Hajexarb OrojpkeTH [ipHuuo-bagaximaHchKoi aBTOHOMHOT
oOmacTi Ta ii MicT 1 palioHiB, oOsacTel, MicT 1 paiioHiB 00JJACHOTO MiANOPSAKYBaHHs, MicTa Jlymanbe
1 fioro paiioHiB, MIiCT i paliOHIB pecyOIiKaHCHKOTO MiJIMOPSAKYBaHHsI, PKaMOaTIB cenul i ci [26].

BinnosigHo m0 4.1 cr.46 3akony Kupruzpkoi PecryOmiku «O6 OCHOBHBIX HMPWHIIMIAX OFOJIKETHOTO
npaBa B Keipresckoii PecyOnuke», micueBuil 010/pkeT — OI0KET MICLEBOIO CIIBTOBapUCTBA aifa,
cenuila, MicTa Ta paioHy, (OpMyBaHHS, 3aTBEPKECHHS 1 BUKOHAHHS SKOTO 3IIHCHIOIOTH OpPraHd
MICIIEBOTO CaMOBpsiIyBaHHs [27].

OTxe, 3aKOHOJaBELlb 1HO3EMHHUX JIEpKaB HEOJHAKOBO MiAXOAMUTH 10 BU3HAYEHHS MiCLIEBUX OIO/DKETIB.
VY mpaBi A3sepbaiimxancbkoi, Kupruszpkoi PecryOmik, Pociiicekoi @enepauii, PecniyOuik Bipmenis,
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V36ekucrtan, TypkMmeHicTaH QGOPMYIIOETBCS TOHATTS MICIIEBHX OIO/DKETIB  IMO-pi3HOMY. Y
3aKkoHOMaBcTBI PecmyOniku MoamgoBa BKasyerbes jaediHimiss OOKETIB  aaMIiHICTpATHBHO-
TepuTopianbHux oauHUIb. [IpaBo PecyOniku Kazaxcran 3a3Havuae BUAM OO/KETIB, IO HAJIEKATh JI0
MICIIEBUX, 1 JJa€ BU3HAYCHHS IIUM BHJIaM. 3aKoHoAaBelb PecryOmik binopyck Ta Tamkukucran B3araii
He (OpPMYIIOE TOHSATTS MICIIEBUX OFOJDKETIB, Jmine Kkiachudikye iX Ha piBHI Ta TPyHH BiAMOBiAHO.
KpiM TOrO, OCHOBHHI 3MICT TOHATTA MICIEBHX OO/DKETIB IHO3EMHHX [EpKaB CKIAJAIOTh: Y
Pecny6mini Kaszaxcran — menTpanizoBaHuii rpomoBuii ¢pona; y PecnyOmini Bipmenis — ¢inancoa
mporpamMa (QopMyBaHHS 1 BUTpadaHHS HEOOXiHWX TPOIIOBHUX KOMTIB; y AsepOaimKaHChKIN
PecrryOmini — ¢inancoBi komrtu; y PecrmyOmini VY36ekuctan — ¢GOHO TpOMIOBHX KOIITIB; Y
Typkmenictani — GOHIU TPOIIOBUX KOmITiB. ToOTO, y mepeBakHii OIMBIIOCTI BHUIMAAKIB CYTHICTH
3BOAUTHCS 0 (POHAY IPOIIOBHUX KOIITIB, a HE O TUIaHy a00 MporpaMHu.

BiTunsHsHe 3aKOHOZABCTBO BHU3HAYa€ 3MICT TMOHATTA OMOKETy, SK TIUlaH (opMmyBaHHS Ta
BUKOpHUCTaHHS (QiHaHCOBUX pecypciB. B. [lans y TinymauyHOMYy CIOBHHMKY POCIHCBEKOI MOBH (OPMYITIOE
TUTaH SIK «IpeANpHUATHE, HAMEPEHbE, 00TyMaHHOE MPEeI0KEHUE, TOPSIIOK NSHCTBUS, ISl JOCTHKECHBS
gero-mubo» [28, 301]. B.T. bycen y Benmukomy TirymMadHOMY CIOBHUKY CYYacHOI YKpaiHCBKOi MOBH
PO3KpHBaE TUIAH K «3aJyM, MPOEKT, IO TependadaroTh mNepedir, po3BUTOK YOro-HEOYIb; TEKCT,
JIOKYMEHT 13 BHKJIQJIOM TaKOro 3aaymy, mpoekty» [29, 978]. He BHKIMKae CyMHIBIB, IO CYTHICTh
OI0/DKeTy HE MOJYKHa PO3IVIAATH TaK BY3bKO, JIMIIE SK IUIaH, TOOTO SIK Nporpamy, MpoekT abo
nokyMeHT. 3rimHo 3 m.11 4.1 cT.2 BromkerHoro kojekcy YkpaiHu, OO/PKETHI KOmTH (KOIITH
OrO/KETY) — HaJIC)KHI BiJIMOBIIHO 10 3aKOHOJABCTBA HAJXOKECHHS OIOJKETY Ta BUTpPATH OIOKETY.
Came 1l KOIITH MOBWHHI CKJIaJaTH CYTh OroKeTy. BBakaemo, 110 3MiCT OIO/KETy CKJIajae MeBHa
CYKYITHICTbB, a TOYHIIIe (OHII, BiANOBIMHUX (iHAHCOBUX PECYPCiB, TOOTO OOKETHHUX KOIITIB, a TOMY
BOHH MOBHHHI CKJIQJIaTH CYTHICTh LOTO MOHATT. DOHA BU3HAYAETHCA K «KOWITH ab0 MaTrepianbHi
IIHHOCTI, 110 MAIOTh IIIbOBE MPU3HAYCHHS, BAKOPUCTOBYIOTHCS 3 IIEBHOIO MeTOO» [29, 1542]. OTxe,
3MICT TOHSTTS OIOKETY, y TOMY YHCII MICIIEBOTO, MPOMOHYEMO PO3TIISIIATH SK TEBHUNA (POH
BiImoBiIHUX (piHaHCOBUX pecypciB. IIpomoHyeThCS BHECTH BIAMOBIAHI 3MIHH y TIOHATTS OFOIKETY,
3akpituieHe 1.1 4.1 cr.2 BromkerHoro komekcy Ykpainu. Ilicns cioBa «...0romker —...», mepen
CIIOBaMHU «...JUIs 3a0e3MeueHHs...», CJIOBOCIONYYCHHS! «IJIaH (OPMYyBaHHS Ta BUKOPUCTaHHI»,
3aMIHHTH TEPMiHOM «(DOHI.

Otxe, nponionyeThes 1.1 4.1 ¢r.2 BrojukeTHoro Koekcy YKpaiHu BU3HAUUTH y TaKii pegakmii: «...1)
OromkeT — QoHJ (GiHAHCOBUX pecypciB i 3a0e3leyeHHs 3aBAaHb 1 (QYHKIIN, AKi 3MIHCHIOIOTHCS
BiJIMTOBITHO OpraHaMu JiepKaBHOI BIIaAM, opraHaMu Biagu ABToHOMHOI PecryOmiku Kpum, opranamu
MICIIEBOTO CaMOBPSIyBaHHS MPOTATOM OOHKETHOTO TIepiofy...». MicieBuil OIOKET MOXKHA
BU3HAYUTH SIK (OHJ (HiHAHCOBHX pecypciB Ut 3abe3leveHHs 3aBJaHb 1 QyHKIIH, SKi 3/1IHCHIOIOTHCS
BiJIMTOBITHO OpraHaMu Jep KaBHOI BIIaJM 00JIacTi, palioHiB, opraHamu Biaay ABTOHOMHOI PecryOumiku
Kpum, opranamMu MiciieBoro caMoBpsyBaHHS CiJl, iX 00’ €/THaHb, CENUI, MicT (y TOMY YHCIi pailoHiB
y MicTax) MpOTATOM OFOKETHOTO mepioay. [TOHATTS MiclieBOro OIOJDKETY € IIUPIINM, HiXK TOHSTTS
OIO/KETY MICLIEBOTO CAaMOBPSIyBaHHS, OCKUILKY MICIIEBUI OFOJKET BKJIHOYAE B ce0C TAKOXK OFOJIKETH
MICIIEBOTO CaMOBPSAYBaHHS, 1, HABMAKW, OOKETH MICIIEBOTO CAMOBPSIIYBaHHS, MOPSA 3 JITKHMHU
IHIIMMHU, BXOZSThH JI0 MICIICBOTO OIOKETY.
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PO3A1J V. AKTYAJIBHI ITPOBJIEMH
KPUMIHAJIBHOI'O IPABA TA KPUMIHOJIOTII;
KPUMIHAJIbBHO-BUKOHABYE ITPABO

VJIK 343.51/53 (477)

BU3HAYEHHSA TEPMIHIB «(IIIIPOBKA», «IIIJJPOBJEHHS»
I «®AJTBCUHPIKAIIIS» ¥V CT.158 KPUMIHAJIBHOI'O KOJAEKCY YKPATHH

Bepanik 1.B., k.F0.H., JIOIICHT

YepuizigcoKkuii HAYIOHATLHUL MEXHON02TYHULL YHIGEepCUmem

CraTTs mpHCBAYE€HA BUCBITICHHIO 3MICTY TEPMIHIB «IIiAPOOKay, «IiApOOIeHHD, «panbcudikamis» y cT.158
KK Vkpaian. IIpoaHamizoBaHO MigXOAM pI3HUX BYEHHX MIOJO CYTHOCTI TEPMIHIB «IiZpoOKay,
«miipoOIeHHs Y, «panbcudikaris». ABTOp TOXOIUTh BUCHOBKY, 10 HAHOLIBII BIAJIUM IS BUKOPHCTAHHS Y
KK € TepMiH «m1inpoOIeHHs.

Kniouoei cnosa: niopobka, niopodaenns, ganvcughixayis, subopuuti 0OKyMeHm, 0OKyMeHm peghepeHoymy.

Bepmaux U.B. OIIPEAEJIEHUA «[1OJJIOI, «I[IOJAEJIKA» U «DPAJIbCUDPUKALIUA» B CT.158
YI'OJIOBHOT'O KOJJEKCA YKPAWHBI / YepHUTOBCKHIT HAIMOHATBHBIA TEXHOJIOTHYECKUN YHUBEPCHUTET,
VYkpauna
CraThs OCBEIIACT COACPKAHHMA TEPMHHOB «IIOJACIKA», «moaneika», «pampcupukamms» B cT.158 YK
VYxpaunsl. [IpoaHann3upoBaHbl TOAXO/IBI PA3ITHYHEIX YIEHBIX OTHOCHTEIBHO CYITHOCTH TEPMHUHOB IIOJUIOTY,
«mopnenkay, «harscupuKanys). ABTOp MPUXOJUT K BEIBOLY, YTO HanboJlee yIauyHbIM IS HCTIOJIb30BaHUs B
VK sBiS€TCS TEPMHH «ITOICIIKAY.

Kniouesvle cnosa: noooenka, noooenka, ganvcugpuxayus, uzoupamenvuviii OOKYMeHm, OOKYMeHm pepepenoyma.

Berdnik 1.V. DEFINITION OF THE TERMS «FORGERY», «COUNTERFEITING»,
«FALSIFICATION» IN ART.158 OF THE CRIMINAL CODE OF UKRAINE / Chernihiv national
technological university, Ukraine

The article is devoted to the content of the terms «forgery», «fake», «falsification » in art. 158 of the Criminal
Code of Ukraine. The approaches of different scientists about the nature of the terms «forgery», «fakey,
«falsificationy are analyzed.

The term «forgery» is found in many different disposition of criminal offenses (Article 158 of the Criminal
Code of Ukraine «Forgery of election documents, referendum documents or falsification of election returns,
providing false information to the authority of the State register of voters or falsification of information of the
State Register of voters» and in Art.366 of the Criminal Code of Ukraine «Forgery in office», in Art.358 of
the Criminal Code of Ukraine «Forgery of documents, stamps, seals or letterheads, and sale or use of forged
documentsy, in Art.318 of the Criminal Code of Ukraine «Illegal making, forgery, use or sale of forged
documents authorizing the receipt of narcotics, psychotropic substances or precursors»). In this regard, the
forgery as a scientific category is of great theoretical and practical significance. In some cases, this concept
serves as an approach, a guide, while others — forgery is used as a standardized term used among other
attributes of a particular act. The author concludes that the use of the synonyms in the Special Part of the
Criminal Code is not appropriate because each of them has a separate load and significantly different from the
carrying related term. Their use gives rise to confusion and difficulties in the interpretation of this terms.

With synonymic series «forgery» — «fake» — «falsification» should choose one word which more accurately
and fully cover the scope and content of the concept.

The author states that the most successful for use in the Criminal Code of Ukraine is the term «forgery». This
conclusion is based on the following: that this word most accurately and completely describes the action of
distorting the truth of all things; which in turn will greatly facilitate the activities of justice and, therefore,
lead to a correct application of the law; the use of one term will achieve the simplicity and clarity of
exposition of the law, and helps to achieve the desired formula for the law «one concept — one term»
In view of the this facts, it is proposed to make the following changes of Sections 2.3 ¢.158 of the Criminal
Code of Ukraine.

Key words: counterfeasance, forgery, falsification of election documents, documents of the referendum

TepMiH «miapoOIeHHs JOKYMEHTIBY» MICTUThCS B 0araThOX JAMCIO3UIIIAX PI3HUX 3JIOYMHHHX MOCSITaHb
(ct.158 KpuminaiasHoro komekcy (mam — KK) Vipainu «®Danbcudikaiiss BUOOPUYUX TOKYMEHTIB,
JOKYMEHTIB pedepeHnyMmy uu ¢anbcudikamis MiACYMKIB TOJOCYBaHHS, HaJaHHS HEMpPaBIUBHX
BiZJloMoOcCTel 10 opraniB JlepxaBHOTO peecTpy BHOOpLiB uM (anbcudikaiis Bigomocteit JepxkaBHOro
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peectpy BubopiiBy; ¢1.366 KK «Cnyx60Be miapoonenus»; ¢1.358 KK «IlinpobieHHs TOKYMEHTIB,
IeYaToOK, INTaMITiB Ta OJIaHKIB, iX 30yT, BHKOPHCTAHHS MiApOOIEeHWX IOKyMeHTiB»; cT.318 KK
«He3akoHHE BUWTOTOBJICHHS, MiIPOOJICHHS, BUKOPHCTAaHHS YU 30yT MiApOOJSCHMX TOKYMEHTIB Ha
OTPUMAaHHS HAPKOTUYHHUX 3aCO0iB, MCUXOTPOIHUX PEYOBHH ab0 TPEKYypCOpiB). Y 3B’SI3KY 3 IUM
MiapoOIeHHS JOKYMEHTIB SIK HAyKOBa KAaTEropisi Mae Ba)KJIMBE TEOPETHYHE 1 MPaKTUYHE 3HAYECHHA. B
OJTHUX BHITAJKaX JJaHe MOHITTS BUKOHYE POJIb MiIXOAY, OPIEHTHPY, a B IHIINX — IMiIpOOKa JOKYMEHTIB
BUKOPHUCTOBYEThCS K YHI(IKOBAaHUI TEPMiH, SKHI 3aCTOCOBYETHCS CEPE]] IHITUX O3HAK KOHKPETHOTO
JSTHHSL.

[Ipu BU3HAYEHHI TEPMIHIB «IIiIpoOKay, «mimpoOneHHs» 1 «damscudikamisa» y cr.158 KK VYkpainn
Oymu Bukopuctani mnpami [LII. Awnapymka, [.0O.3inuenko, O.M. Kocrenka, C.[. Jluxosoi,
JLII. Meninoi, M.I. Mensauka, M.O. Msarkosa, O.0. CemeHtoka, €.B. @ecenka, M.l. XaBpoHroka Ta
IHIIMX BUEHUX. 3 ypaxyBaHHSIM IIbOTO, Memoto HAIMCAHHS JaHOi CTATTi € OCOONMBOCTI y BU3HAYCHHI
TEPMIHIB «IiApOOKay, «miapobneHHs» i «panbcudikamis» y ct.158 KK Vkpainu.

Yacruna 2 c1.158 KK Ykpainu nepenbayae KpruMiHaIbHY BiIIOBIIATBHICTD 3a MAPOOKY BUOOPUHX JJOKYMEHTIB,
JOKYMEHTIB pedepeHayMy, a TakoK 32 BHKOPHICTAHHS 3aBIIOMO TiIPOONEHHX BHOOPYMX JOKyMEHTIB,
JIOKYMEHTIB pedepeHIyMy.

3 00’€KTUBHOI CTOPOHU 3JI0YMH XapaKTEPU3y€EThCS BUNHEHHSM OJHOTO 3 JIBOX JisiHb, albTEPHATUBHO
nependadyeHuX JUCTIO3UITIERO 9.2 CTaTTi:

1)  mimpoGka BUOOpYMX JOKYMEHTIB, JOKYMEHTIB pedepeHaymy;
2) BUKOPHUCTAHHS 3aBiJIOMO MiIPOOJICHUX BUOOPUMX JIOKYMEHTIB, JOKYMEHTIB pedepeHIyMY.

Kpim Tepmina «mimpoOka», Yy KpUMIHAJIbHOMY TpaBi BHKOPHUCTOBYIOTHCS Taki cioBa i
CIIOBOCTIONIYYEHHS, SIK «HOigpoONeHHs», «danbcudikalisny Ta «BUTOTOBIEHHS ITiIPOOIICHUX
JNOKyMEHTiB». Lli TepMiHM BXKHBaIOTHCS B HAYI[I KPUMIHAJILHOTO MPaBa SIK CHHOHIMIYHI.

[TingpoOka (miapoOIeHHS) 3a CBOEIO CYTHICTIO BHCTYIAE ClIOCOOOM oOMaHy. BukopucTanHs 3aBiioMo
MiapoOIeHNX JOKYMEHTIB — 11e 1 € oOMaH. Sk 3a3Havae O.B. Ky3Heros, 3mounHHIM 00MaH MOXe OyTH
BU3HAHWN TUTBKU y THUX BHITQJKaX, KOJH BiH 3aBAa€ a00 MOXKE 3aBJATH IKOAY TOMY Y{ I1HIIOMY
00’€KTY, 1110 OXOPOHSETHCS KPUMIHAJILHUM 3aKOHOM [1, 5]. [CHYIOTh TakoXK iHIII MOTJISIAM HAa KpUTEpPii
BiIME)KYBaHHsI KPHMIHAILHO KapaHOro oOMaHy BiJ 0OMaHiB, 110 TAKMMHU HE €. Takok MOIIMPEHOO €
TOYKA 30Dy, 1[0 TAKUM KPUTEPIEM € HAABHICTh YH BiJICYyTHICTh y OOMaHHUX JiX O3HAKH CYCIIUTHEHOI
HeOesrekn [2, 6]. BoHa Bumaerbcs He 30BCIM OOIPYHTOBAHOIO 3 ONNISAY Ha JUCKYCiHICTB
MPUTAMaHHOCTI CYCHUIBHOT HEOE3MEUHOCTI HE JIMIIE 3JI0UMHY, a U IHIIUM IPaBOMOPYIICHHIM. Y
IOPUIMYHIN JiTepaTypi 3 LBOr0 NPHUBOAY BUKOPUCTOBYBAIOCS MBI OCHOBHI TOUYKH 30py. Tak,
M. dypmanoB, JI.B. KoBamp Ta psgn iHOIMX BYEHHWX BBaXKAIOTh, IO O3HaKa CYCHUIBHOI
HEOE3NeYHOCTI MPUTAMaHHa JIUIIE 3JI0YMHOBI, & BC1 1HII MPAaBOMOPYIICHHS CYCHUIBHO MIKIIJINBI, aje
He HeOe3neuHi [3, 131]. barato iHmMX BYEHUX JOTPUMYIOTHCS TPOTUIIEKHOT TOUKH 30PY 1 BBAKAIOTH,
10 CYCITiTbHA HeOe3MeUHICTh MPUTaMaHHa yciM nipaBoniopymieHasm [4, 51]. Sk 3aysaxwus JI. [1ly0Gepr,
CycHiJibHa HeOE3MeYHICTh — 1€ 03HaKa, [0 PUTaMaHHa BCIM JIisIM, sIKi OTPUMYIOTh HETaTUBHY OLIIHKY
3 0OKY CYCIIJIbCTBA Ta CYIPOBOIKYIOTHCS CYCIUIBLHUM OCYIoM [5, 23].

BusHanHS migpoOeHHs Pi3HOBHIOM OOMaHy € CHIpHHUM cepell YYeHHX. YCi TOYKH 30py 3 LbOTro
MPUBOJLy MOXKHA 3BECTH JI0 JIBOX OCHOBHHUX. Tak, NpeJCTaBHUKH TEPIIOi TOYKU 30pY MigpoOIeHHs
PO3TIIAIAI0TH SIK TOTYBaHHS 10 00OMaHy, a He sIK MOTro pi3HOBHIU. Taki Jii He CTHKYIOTBHCS 3 OJIHIEIO 3
03HaK OoOMaHy, II0 HUM BUCYBAIOThCS: OOMaH He MO)ke OyTH crocoOOM BUMHEHHS 3JI0YHMHIB, SKi 3a
CBOEI0 MPHUPOJOI0 BUMHSIOTHCS 0€3 KOHTAKTy 3 HOTepHiIMM abo iHIIUMH JIIOJBMH, TOOTO, KOJIH
00’€KTH TIOpPYIIYIOTHCS IUISXOM BIUIMBY HEe Ha 0co0y (Cy0’e€KkTa CYCHiJIbHHX BiJTHOCHH), a Ha
MPeIMETH, 3 IPUBOAY SKUX ICHYIOTH IEBHI CycIijIbHI BitHOcMHH. Ha Horo mymky, aii 3 migpoOneHHs
cami 1o co0i 11e HIKOTO HE BBOJSTH B OMaHy, i, KII0 IpX 0OMaHi cy0’€KT BIIMBA€E Ha MCUXIKY 0co0H,
KOTpy OOMaHIO€, 3 METOI BBEJIEHHs ii B OMaHy, TO TpW MiJpoOJIeHH]I JIOKYMEHTIB, (anbcudikarrii
MPOJAYKTIB TOINO, BiH BIUIMBAE€ HE Ha MCHUXIKY I1HINIOT 0coOW, a Ha pi3HI MarepiaibHI MpeIMeTH
(moxymeHTH, IPOYKTH Ta iH.) [6, 42].

Oxkpemi BYeHI BHU3HAIOTh MIAPOOJEHHS OJHHUM 13 PI3HOBUIIB OOMaHy JHIIE 3 JCIKHUMH
3acrepexeHHssMU. M.1. [TaHOB CTBep/pKye, 110 CKIaJaHHS IMigpPOOJCHUX JTOKYMEHTIB HE MOXe OyTH
BU3HAHO 0OMaHOM y TOYHOMY 3HA4Y€HHI I[LOTO CJIOBA, OCKLIHKH HEINPABIMBI BiJOMOCTI BiJ] TAaKUX Jiit
IIe He CTal0Th HAJ0aHHIM 0COOH, 10 OOMAaHIOETHCS, ICTHHA B HOTO YSBIICHHI HE CIIOTBOPIOETHCS, aJie,
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B TOH ’X€ dYac, y pe3yJNbTaTi BHUTOTOBIICHHS ITiIPOOJICHHX JIOKYMEHTIB HeNpaBauBa iH(popMarlis
JIOKYMEHTYEThCS, ONPEAMETHIOEThCS. | Bce Iie, Ha WOro JAyMKy, JIa€ MiJICTaBH BU3HATH MMHCHMOBUH
o0MaH sk 0COOJIMBHIA, 3 IEBHUMH 0OMEKEHHIMHU, BHI 00Many [7, 51-52]. Ciix noroautucs 3 1yMKOIO
M.I INanoBa, mo migpoOka MOXe OyTH Pi3HOBHIOM OOMaHy 3 MEBHUMH OOMExeHHsMU. [ Toro,
o0 migpoOKa cTaima oOMaHoM, ii Tpeba BHKOPHUCTATH.

VY nmiteparypi oOMaH BH3HAYAETHhCS TO-Pi3HOMY. SIK MOBINOMIIEHHS HETMpaBIMBHX BimoMocTeil abo
CBiJJOME TPUXOBYBAaHHS, 3aMOBYYBaHHS THX YU IHIIMX OOCTAaBWH, TOBIJOMJICHHS SKUX OYyJIO
000B’s13k0BUM [8, 53]; BBemeHHS 1HIIOI 0cOOM B OMaHy a00 MiATPUMaHHS BXK€ HAasSBHOI B Hel TOMUIIKH
IUIIXOM Iepenavi iHgopmarii, mo He BiAmoBimae mificHOCTi, abo ymMoB4yBaHHS Tpo (akTh, pedi,
SIBUIIA Ta 1HIIE 3 METOK CXUJIUTH If0 0COOY JIO MEBHOI MOBEAIHKH [9, 3]; OyIab-siKe mepeKpydyBaHHS
icTiHH a0o ymoBuyBaHHA mpo ictuny [10, 3]. emo momiOHO 3a CyTTIO BHU3HAYa€ThCS OOMaH y
TIYMaYHUX CJIOBHUKAaX. 30KpeMa, SK HempaBAWBiI CIIOBa, BYMHKH, nii Tomo [11, 642]; Ak misHHA,
CIpsSIMOBaHI Ha Te, 1100 BUKIMKATH XWUOHE YSBJICHHS MpO TNEBHI (DakTH, OOCTaBHHU, CTBOPUTH
TIOMUIIKOBY, HEBipHY AyMmKy [12, 82]; abo sk cmoTBOpeHHS OOCTaBMH, 3a SKHX IOJETHIYETHCS
BUYMHEHHSA 3JI0YMHY (TIOBIMOMIIEHHS TIOTEPIIJIOMY HENpaBIUBUX BimomMocTell abo cBimome
MIPUXOBYBaHHS, 3aMOBYYBaHHS NeBHUX oOcTaBuH) [13, 101].

OTxe, Oyap-sKe i3 3alpOIIOHOBAaHMX BU3HAUCHb OOMaHy mependadac 00OB’SI3KOBE TMEpPEKpydyBaHHS
ICTUHM, K€ Ma€ Ha METi BBECTH B OMaHy CTOPOHHIO ocoOy. | mpu miapoOIeHHI iCTHHA TOPYIIYEThCS
nusaxoM  Qanscudikariii TOKyMEHTIB, 3MIHM SKOCTeH Ta BIACTUBOCTEW iHIMX pedeil. | Bce e,
3p03yMiJI0, POOUTHCS 3apajid BBEJACHHS B OMaHy Oy/ib-sk0i ocoou. KprMiHaIbHO KapaHe miIpo0IeHHS
3aBXKIU 3IIHCHIOETBCS 3 METOI0 BBEICHHS B OMaHy IHIINOI OCOOM, MiIpoOJieHHS misi cebe He €
KPUMIHAITEHO KapaHUM.

C.C. TyukoB knacuikyBaB 0OMaH B aKTUBHiH (OpMi 3aJIeKHO BiJl HASBHOCTI KOHTAKTy MiXK 0c00010,
10 00MaHIOE, Ta 0c000I0, 110 BBOJUTHCS B OMaHy. Bin BuainuB Oe3nocepesiHiil Ta onocepekoBaHHi
obmanu. Cepen Oesmocepentix oomaHiB C.C. TydukoB BUAITUB OOMaH Ji€0 Ta CIOBECHUH YCHUI
obmaHn. OmocepenkoBaHUH, y CBOIO 4epry, KiacudikyBaB Ha YIPEeIMETHEHHH OOMaH Ta CIOBECHHM
oOmaH Ha nuceMi [14, 8].

MoHa BHOKPEMHTH TaKi O3HAaKW MiAPOOKH: a) € MarepianbHUM yTBOpeHHsM. [linpoOmeHHS — e
3aBXXIM aKTWBHA MOBeAiHKa. [linpoOieHHs SK sBUINE MIMCHOCTI 3aBXAM 3HAXOAWUTH CBI 30BHIIIHIN
NpOsIB Y BIUIMBI Ha OyJb-SKi MaTepialbHi YTBOPEHHs, 0) Ma€ CXOXICTh 31 CHPaBXHBOIO PIUdI0 —
aHaJIOrOM ITiIpOOKH; B) HE BIJINOBI A€ 32 IEBHUMH O3HAKAMU CIIPABKHIN pedl — aHaIoTY MiAPOOKH.

3MicTOM BiTHOCHH TiApOOIEHHS € CIIOTBOPEHHS iCTMHHU. IcTWHA — 1€ AifCHICTh, MPaBIUBICTh YOTO-
HeOyap (peui, momii, iH(opmamii). [lpm migpoOmeHHI MIHCHICTH € BHKpPUBIEHOK. IcTHHA mpH
miApOOJIEHHI MOYXKe MOPYIIYBATUCS BIIHOCHO OY/Ib-5KO1 03HAKH CIPaBXXHBOI pedl — aHanora miJIpoOKH.

XapakTepu3yloyn BHYTPIIIHIMA 3MICT MigpoONeHHs, CIiJ 3a3HAYUTH, IO MMAPOONEeHHS — IIe
MOCIIIOBHICTh PYyXiB, IPUHAOMIB, 1[0 MOXXYTh 3HAXOJUTH CBii MPOSB SK y IMOBHOMY BHUTOTOBJICHHI
OyIb-skoi (hanbIIUBOI pedi, Tak i BHECEHHI 3MiH 70 crnpamkHbol. [1ojmiOHI BHU3HAYCHHS MOYKHA
3ycTpiTH Maibke B ycix komeHrapsx no KK Ta yuOoBux mnociOHukax 3 OcoO0guBOi 4acTHHH
KpuMiHanbHOTO TipaBa. Tak, Hampukiay, C.C. Suenko 3a3Havae, M0 “mij miapoOKOr0 MOCBITYSHHS YU
iHIIoro oQimiiHOTO JOKYMEHTa CIiJi PO3yMiTH: 1) BUTOTOBJIEHHs (halbIIMBOTO IMOCBiTYEHHS abo
iHImoro oQiliifHOTO JTOKyMeHTa; 2) BHECEHHS B CIPAaBXXHE MOCBIJYEHHs (JOKYMEHT) HEMpPaBIHBHX
BiJIOMOCTE; 3) BHECEHHS 3MiH Yy TEKCT MOCBITUeHHS (JIOKYMEHTa), sIKi BAKPHUBIISIOTH 3MiCT (aKTiB, 110
MaloTh IOPHOMYHY CHJIy 1 MOCBigUyrOThCs nokymeHntom» [15, 710]. Y komeHrtapi 3a pen.
M.I. Menbhuka i M.I. XaBpoHIOKa CTBEP/DKYETHCS, IO “HiJ MiAPOOICHHSM IOKyMEHTa MOTPIOHO
PO3YMITH SIK ITOBHE BUTOTOBJIEHHS CaibCH(PIKOBAHOTO JTOKYMEHTa, TaK 1 4acTKOBy (anbcudikarito
3MiCTy CHPaBXHBOTO JOKYMEHTA” 1 HaroJIOIIYEThCs Ha TOMY, L0 “4acTKoBa (anbcudikamis’” — e Tak
3BaHa mepepooOka [16, 380]. 3 ganux BHU3HAYEHH MOXKHA 3pOOUTH BHCHOBOK, IO MiAPOOICHHS MOXKE
MaTH JBi ()OPMH — BUTOTOBJICHHSI 1 TIepepoOIieHHs. 3 OTJIsIy Ha Te, 10 TepMiH “¢anbcudikamis” €
CHHOHIMOM TepMiHa “IiApoOJIeHHs’, MOKHA CTBEP/DKYBATH, IO 3aKOHOAABELb TEX NOACPKYETHCS
i€l Touku 30py. Tak, mpoaHaizyBaBIIN Ha3By Ta TUCIO3UIi0 4.4.1-3 cT.158 KK, 1 BuX0s141 3 TOTO,
0 B JMCHO3WINT Ha3Ba craTTi “‘danbcudikaiis’ po3muppoOBYyeEThCS SK “‘BUTOTOBICHHS Ta
nepepoOIeHHs”, MOXKHA AIWTH BHCHOBKY, IO (aibcU]ikalis cKIalaeTbes 3 IBOX (opMm, a came,
BUTOTOBJICHHS Ta MEPEPOOSICHHS.

FOpuouuni nayku



147

Otxe, miapoOJIeHHS CKIATacTbesl 3 ABOX (OPM — BUTOTOBJIICHHS Ta IepepoOieHHs. Buxomsdawm 3
MTOJIO’KEHb II0Y0r0 3aKOHOJABCTBA, IMIAXOMIB J0 BU3HAYCHHS IiAPOOJICHHS B HAyIll KPUMIHAJIBHOTO
MpaBa, MiJ BUTOTOBJICHHAM CJIiJ] pO3YMITH [TOBHE MiAPOOIeHHS OyAb-sKoi pedi. A mijJ mepepoOIeHHIM
— BHECEHHS TIeBHUX 3MiH JJO CIIPaBXHbBOI pedi 3 METOI0 HajaTu il HOBUX sikocTel. [Ipuuomy, komu
HJeThCsl PO BUTOTOBIICHHS, TO BOHO 3aBXJIM MOBUHHE OyTH HE3aKOHHHMM. A iHaKIlle BUTOTOBIICHHS,
HaANpPUKIAJ, TPOIIeH, IMIHHWX TarepiB, OLIeTiB mep)KaBHOI JIOTepei, MapoK AaKIM3HOro 300py Y
KOHTPOJIBHUX MapoK He OyJie KpUMIHAJIBHO KapaHuM.

Po3riisineMO NUTAHHS NP0 BU3HAYEHHSI MiApPoOJeHHsl. Y pajsIHCHKOMY CHIHKJIONEINIHOMY
CIIOBHUKY TOBOPHUTBHCA, IO MiIPOOJIEHHS — 1€ 3JI0YHH, SIKUH TOJATaE y BHUTOTOBJICHHI (halbIIUBUX
TpoIlIel, IHHMX MamnepiB, 3HAKiB MOMITOBOI OIUIATH, MPOI3HUX KBHUTKIB, JOKYMEHTIB, SIKi HaJalOTh
Oyab-ski mpaBa a0o0 3BUIBHSAIOTH BiJ OO0OB’A3KiB, INTaMIiB, Me4arok, Omankie [17, 1017]. VY
IOpuamuniit ennukionenii mapoOIeHHS TPaKTYEThCS SK Mii, OO0 TONATAIOTh y BUTOTOBIEHHI
HecnpaBkHiX ((danbcrudikoBaHUX) TOKYMEHTIB, TPOILICH, TMEYaTOK TOMIO 3 METOI BHAATH iX 3a
crpaBXHi a00 BHECEHHS y chpaBxHi mpenmetru (anbcudikyrounx 3miH [18, 550]. O.0. Hymopos
MPOTIOHYE T MiAPOOIEHHAM TOKYMEHTIB PO3YMITH SK IMOBHE BUTOTOBIEHHS C(anbcu(iKOBaHOTO
JOKYMEHTa, TaK 1 9acTKOBY (haibcupikaliiro 3MiCTy CpaBX)HBOTO AoKyMeHTa [16, 935].

KK 2001 p., 3 omHOoro OOKy, 3aKpilUB psifi HOBHUX IOHSTh, & 3 IHIIOTO, BiAMOBUBCS BiA psmy
3actapinmux abo THX, IO HE BIAMOBIAAIOTh CyYaCHHM CYCHUTPHMM BiJHOCHHAM Ta PO3BUTKY HAYKHU.
OpHi€ro 3 TaKUX HOBEN MOXKHA BBakaTw BBeAeHHS B OcoOmuBy yactuHy KK Tepmina “migpobneHHs .
BiH BUKOPHCTOBYETHCS, 30KpeMa, MPU OMUCY TAKUX CKJIAJIB 3JI0UMHIB, K MiIPOOJICHHS TOKYMEHTIB,
MeJaToK, InTammiB Ta OnaHkiB, iXx 30yT (ct.358 KK); He3akoHHe BHTOTOBJIEHHS, MiApOOJICHHS,
BUKOPHCTaHHS a00 30yT HE3aKOHHO BHUTOTOBIIEHUX, OACPKAHUX UM MiAPOOIEHHX MapoK aKIU3HOTO
300py uM KoHTponbHHX Mapok (cT.216 KK); cinyx06oBe miapobnenns (cr.366 KK). Lli Hopmu He €
HoBuMH, BoHM Oynu HasiBHI 1 B KK 1960 p. 3akoHonaBenb BBakaB 3a MOTPiOHE B 3a3HAYEHHX Ta B
neskux iHmmx HopMax OcobmmBoi yactran KK BiaMoBuTHCS Bin TepMiHiB “migpoOka” i 3aMiHHTH X
Ha “migpobnenus”. [Ipore, y ASSIKHUX CTATTAX 3ANHIIMINCSA TEPMiHH, IO BHKOPUCTOBYBaIUCh y KK
1960 p. Le crarti 158, 200, 290 KK. ¥V nepmriii MoBa tife npo ¢anbcudikaliro i miapoOKy, a B iHIIHX
— mpo miapoOky. Yu Bumpamano me? Il[o6 BiamoBicTH Ha 1e NMUTaHHS, Tpeba BH3HAYHUTHUCH, SIK
CHIBBITHOCATHCS [l TOHATTA.

3BepHEMOCSI CIIOYATKy JIO ETHMOJIOTIYHOIO 3HA4YeHHs NUX cliB. Tak, y TIyMadHOMY CIIOBHHKY
ykpaincekoi MoBu B.B. [lyGiumHChKOTO miJl MiAPpOOKOI0 po3ymieThest: 1) migpoOnsHHS; 2) Te, 1o
BUTOTOBJICHE SIK (habIIuBa 1MoA00a yoro-HeOy b, miapobieHa pia [19, 667].

Yci 6e3 BUHATKY TIyMadHi CJIOBHUKH TOJIAIOThH JIBa 3HAYEHHs CiioBa minpoOka. [lepme — e mist 3
migpoOJIeHHsT 4oro-HeOyAb, 1 Apyre — Te, 10 BHUIOTOBJIEHE SK (alblinBa M0a00a 4oro-HeOyb,
migpodnenHa piu [20, 536].

BBakaeThcs, 1m0 TUTBKH B OJJHOMY 3 JIBOX 3Ha4€Hb MiAPOOKA € TOTOXKHUM TEPMIHOM [0 TiIPOOIICHHS.
B Oco6nugiit wactuai KK Ha migpoOKy sik 03HaKy 00’€KTHBHOI CTOPOHU BKAa3yeThCs y CTATTAX 158,
200 ta 290 KK. He Bukimkae CymMHiBIB, 1[0 B JAaHUX HOpMaXxX WJIETHCS caMme Mpo MigpoOKy B EpIIOMY
3HAYEeHHI SIK JiF0 3 MiApOOIeHHS Y0ro-HeOy b, OCKIIBKM KpUMiHaJIbHA BiITOBIaBHICTh HACTAE 3 Iii.
KpumMiHanbHOMY TIOKapaHHIO HE MOXe MijnsraTd cama (anpliuBa pid — migpoOieHuiit Bubopumii
nokyMeHT. 3rigno 3 KK, cy0’ekToM 3710unHy MOke OyTH TiIbKH (Di3uuHa OCyaHA 0co0a, sSika BUMHMIIA
3II0YMH Y BiIli, 3 SIKOTO MOXE€ HACTaBaTH KpPUMiHAJIbHA BiAMOBiAaNbHICTh. TOMYy BHUKOpPHUCTaHHS
TepMiHa “migpoOka” y 3HaueHHi Ail Ipu omHMcy O3HAaK O0’€KTUBHOI CTOPOHM HE BHKIIOYA€E HOTO
3actocyBanns y KK y 3Hauenni migpoGnenoi peui. Maerscs npo npumitky 1o cr.199 KK, ne Tepmin
“migpoOka” BHUKOPUCTOBYETHCS cCaM€ B IIbOMY 3HAueHHi. | HaBill0 BMKOPUCTOBYBAaTH B 3aKOHIi
JIBO3HAYHUI TEPMiH, SIKIIO HOTO MOKHA 0e3 Oylb-SIKWX HACIIJKIB /Il BUPa3y CYTHOCTI OMUCYBaHOTO
SIBUILA 3aMIHUTH Ha TEPMIH MiAPOOICHHA. Y FOPUIUYHIN JIITepaTypi HEOAHOPA30BO HATOJIOLIYBAIOCS
Ha HEOOXITHOCTI BUKJIFOUYEHHS Oyab-gKOi JBO3HAYHOCTI B TepMiHoJorii [21, 95].

Posrnsnemo moHATTA “danbcudikanis”. YV TIymMauHOMY CIOBHHKY YKPaiHCBKOi MOBH CJIOBO
«hanscudikaris» (Bix jgar. falsificare — migpoOaATH) 03HAYAE HABMUCHE CIIOTBOPEHHS, BUKPUBJICHHS
a00 HempaBHJIbHE TIYMauyeHHs TUX YM IHIIUX SBUMI, (QaKTiB i MOMIH 3 KOPHCIMBUX MIpKyBaHb [22,
783]. Y TinymayHOMY CIIOBHHMKY iHIIOMOBHHX CIiB CJIOBO «(anbcudikanis» o3Hayae migpoOiIeHHs
40oro-HeOyIb 3 METOIO BUJATH 3a CIIPAaBXKHE, JAilicHe [23, 782].
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Buxopucraras nporo Tepmina € Hopenoro KK 2001 p. ¥V 3HadeHHi migpoOIeHHS BiH 3raay€eThCs Y
cT.158 (danbcudikaiiss BHOOPUMX TOKYMEHTIB, MOKYMEHTIB pedepeHayMy uu danbcudikariis
MiZICYMKIB TOJIOCYBaHHS, HaJaHHs HENpaBAWBUX BiIOMOCTEH A0 opraHiB Jlep»aBHOro peectpy
BUOOpLIB un panscudikanis Bizomocteii epkaBHoro peectpy Bubopuis), 4.1 c1.221 (panscudikarris
JIOKYMEHTIB, SIKi Bi10Opa)kaloTh TOCMOIAPCHKY UM (piHAHCOBY MISIIBHICTH) Ta B CT.226 (pamscudikaris
3aco0iB BumiproBanHs) KK. [lomi6HO m0 TimymadeHHs “migpoOkwm” B CIOBHHMKAaX BKa3yeETbCA Ha JBa
3HaueHHS TepMiHa “danbcudikanis”. Tak, 3rigHO 3 TepmIMM 3HAYeHHAM, MiJ Qanbcudikaliero
PO3YMIETHCS TIAPOOUTH, CIOTBOPUTH 3 METOO BHIAdi 3a CIIPaBKHE. 3TiTHO X 13 IPYTUM 3HAYEHHSM,
pO3yMi€eThCS TiAPOOIeHWA TpeaMeT, pid, sika BHIAEThea 3a crpaxaio [11, 1315]. o peui, cam
TepMiH ¢anbcudikaiis € TEePMiHOM IHIIOMOBHOT'O MOXOKEHHS, PO LI0 3ragyBanocs Buile [24, 664].
VY crarrax 158, 221ta 226 KK neit TepMiH BXKHUBA€ETbCS Y TOMY K 3HA4€HHI, 110 1 migpoOneHHs. Tak,
Hanpukiaj, y komeHntapi go KK mig pen. M.I. Menbsauka Ta M.1. XaBpoHtoka B po3’sscHeHHi 10 cT.221
MpsIMO BKa3aHO, 10 “daybcudikaiiis JOKYMEHTIB, sSKi BiIoOpakaroTh TOCHOIAPCHKY 4YM (hiHAHCOBY
JUsUIBHICTE OOpIKHHMKa, Tependadae ix miapoosenus™ [16, 638]. 1 3 ornaay Ha 1ie, HeMae HEOOXITHOCTI
BUKOPHCTOBYBAaTH IHIIOMOBHHUH TepMiH — (anbcudikarisi, OCKIIbKH € OLTBII BXKUBAHUH BITUMIHIHHHA
TepMmiH “migpobnenns’. OTKe, BHOAETbCA 32 HEOOXigHE 3aMIiHWTH Yy BIAMOBITHUX CTATTAX CIOBO
“¢panpcudikamis”’ Ha “migpobnenHs”. Kpim TOro, me J03BONMTH YHHKHYTH IMIUIEMEHTAIlil
(IpOHUKHEHHS) CITIiB IHIIIOMOBHOTO TIOXO/PKEHHS B 3aKOHI.

Y KK Vkpainn npu BH3HA4Y€HHI O3HaK 00 €KTHBHOI CTOPOHM BHKOPHUCTOBYIOTBHCS yCi O3HauYeHi
TepMiHU: miapoOieHHs, miapodka i panscudikanis. [Ipo miapoOKy 3ragyerscs y crartsax 158, 200 i
290 KK, npo danbcudikamito B po3yMmiHHi miapoOieHHs — y crartsax 158, 221 ta 226 KK. Onnak y
Oimpmocti BumaakiB y Tux crartsx OcobOnmBoi wactmaM KK, me #meThcss mpo BUTOTOBICHHS
¢danpmmBoi peui abo BHUAO3MIHEHHS CIPaBXKHBOI pedi, BUKOPUCTOBYETHCS TEPMIH MiAPOOICHHS
(cratTi 160, 215, 216, 318, 358, 366 KK).

3 ormsagy Ha 1€, OKpeMi BYEHI MPOMOHYIOTh BKJIQJaTH B Ii MOHATTSA PI3HUHA 3MICT. 30KpeMa,
MIPOTIOHYETHCS BUKOPHCTOBYBATH TEPMiH IMIJUIOT TP OMUCAHHI i JEepKaBHUX CITy>KOOBIIB abo
CITy’)KOOBIIIB OpraHiB MiCIIEBOTO CaMOBPSIyBaHHS, a TEPMIH «MiIpOOJIEHHS» — BIAHOCHO AiH ycix
iHmmx oci6 [25, 82]. B.C. [locTHHKOB CTBEpAXKY€, IO B 3arajlbHOCMHUCIOBOMY 3HAUY€HHI TEPMIHU
“migpobneHas” Ta “mIOr’ € CHHOHIMaMH. Y TOH Xe Yac y IOPHUAWYHOMY CeHCi “mimpoOieHHs”
MOBMHHO 3aCTOCOBYBATHCS, SIKIIO Cy0’€KTOM Iiipo0JieHHs OyJie mpuBaTHA 0c00a, a “mijior”’, — KOJu
cy0’ekToM Oyze mocaoBa ocoba [26, 10].

[Hmi BueHi BBaxkawTh, MO danbcudikaris, MAPOOIEHHS — CIOBa-CHHOHIMH. A BHUKOPHCTaHHS
3aKOHOJABIIEM PI3HUX TEPMiHIB MPH OIUCY OJHOPIIHHUX CKJIAJiB 3JI0YMHIB, MOXKHA IOSICHUTH JIMIIIE
NparHeHHsIM 3HAWTH HAWOLIBII BUTIAHY (OPMY BHKIQJCHHS TONO0XKEHb KPHMiHAIBHO-TIPABOBOT
HOpPMU. BiJIbIIiCTh BYSHUX JAOXOISATh BUCHOBKY, IO CIIiJi BHKOPHUCTOBYBATH TEPMIH «ITiPOOICHHS.
Mo>kHa HOTOAMTHUCS 3 MO3ULIEI0 UX BUeHMX. BU3HAI0uUM 3a3HaueHi cl10Ba CHHOHIMAaMu, BOHH BCE X
Taku poOJsATh CripoOy HamaTH iM JESKOro OCOOJMBOIO BIATIHKY, 3a0apBieHHs. [iicHO, 3rigHO 3i
3HAYCHHSMH, SIKI MICTSTBCS B TIYMayHHX CJIOBHHMKAaX, MOXKHA 3HAWTH JESAKI BIMIHHOCTI MK HUMHU B
OKpEMHX BHIAJKaX MOXIHMBOIO BKMBaHHA. Tak, ¢anbcudikamis MoKe 0O3HayaTH, OKpPIM IpoLecy
miApOOJIEHHS, TaKOK YMHCHE BHKDHUBIICHHS a00 HeNpaBHJIbHE TIyMadeHHS THX Y IHIIMX SIBUIIL,
nofiii dakris [27, 699]. Are, sKIIO MpoaHani3yBaTH IMOJOXKECHHS YHHHOTO 3aKOHOJIABCTBA, MOXKHA
JIATH BUCHOBKY, 110 NaHi TepMiHn B KK BHKOPUCTOBYIOTHCS SIK TIOBHI CHHOHIMH 1 HE MAalOTh SIKOTOCh
JTIOJTATKOBOTO CMHUCIOBOTO HaBaHTaxkeHHA. Tak, y KK tepmin “mimpoOieHHs” 3aCTOCOBYETHCS 1 IO
danscudikamii rokymenris (Hanpukian, ct.358 KK); “danbendikamis™ — mist onucy sk migpoOieHHs
nokymeHTiB (4.1 ct1.221 KK), Tak i go mizpoOieHHs iHIIMX peded MaTtepianbHoOro cBity (cr.226 KK);
aHaJIOTI4Ha CUTYAIlisl CIOCTEPIraeThes 1 3 TepMiHOM “mizpodka” (4.2, 3 cr.158 ta c1.290 KK). o peui,
TJIyMa4Hi CJIOBHHKH Ta CJIIOBHUKH CHHOHIMIB T€X BKa3ylOTh HAa CHHOHIMIUHICTH IIMX TEpMiHiB [27,
370]. Orxe, BUIAaeThCs, IO 3a3Ha4eHI cioBa He HaOyBaioTh y KK sikorock icTOTHOTO J01aTKOBOTO
3abapsiieHHs. Lle cinoBa-cuHOHIMU.

Hanani migxoauMo [0 po3misay MPoOIeMH €IHOCTI TEPMIHOJIOTIT KPUMIHAIBLHOTO 3aKOHY. 3apain
JIOCSTHEHHSI Takoi €IHOCTI B Haylli Oylo chopMylboBaHE OJHE 3 OCHOBHHX IMPaBMII 3aKOHOJABYOI
TEXHIKHU “0J{HE MOHATTS — OJH TepMin” [28, 141]. 3rigHO 3 UM MPABUIIOM, OJIHE i TE K MOHATTS SIK Yy
pamMKax OJHOTO HOPMAaTHBHO-TIPAaBOBOTO aKTa, TaK i B paMKaX Trajy3i ImpaBa MOBHHHE BU3HAYATHCS
OJIHUM TEPMIHOM; 1, HABIAKH, KOXHHM TEPMiH IOBUHEH O3HAYATH JIUIIE OJ{HE TOHSITTS.
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[TopymmeHHsM mpaBmIa 3aKOHOAABUOI TEXHIKUA — “‘OJTHE TIOHATTS — OJWH TEPMiH”, a, OTXKE, 1 €HOCTI
TEPMIHOJIOTI], € BUKOPHCTaHHS B TepMiHoJoridHoMy amapari OcobmuBoi wactnan KK crHOHIMIB.
CuHOHIMH — 1€ “‘CJIOBa, IO O3HAYAIOTh HA3BY OJHOTO M TOTO K TOHATTS, CIUIbHI 32 OCHOBHHM
JICKCUYHUM 3HAYCHHSM, aje BiJPi3HSIIOThCS 3HAYCHHEBUMH BiJITIHKAMHU 200 €MOIITHO-EKCITPECUBHUM
3a0apBiueHHAM (YH THM 1 THM BoAHOYac), abo c¢eporo CTWICTHYHOTO BHKOPHUCTAHHSI YH
MOXTHBOCTSIMH TTO€THAHHS 3 IHIIAMH ciioBamu’ [29, 249].

SKI0 HeMae JIOTiUHUX, 00 €KTUBHUX MPUYUH BKUBAHHS CHHOHIMIYHOTO PSAY, IO PO3TISAAETHCS, TO
Tpeba 3’ acyBatu puUInHH iX mosiBU B Oco6mmBii yactrri KK. OnmHIi€0 3 TakKUX IPUYUH € TTapaieinbHe
BKMBAaHHSI BJIACHUX 1 3alO3WYCHHMX TepMiHiB. Tak, TepMmiH «danbcudikamis» TOXOAUTHh Bif
natuHcbkoro falsificatio, mo mnepexnanmaerbcs sk mimpoOka [24, 664]. Tepmin «migpoOka» Bif
aHrmicekoro forgery, M0 MepeKIafaeTbes SK 3JMOYMH, SKAN MOJIArae B MiApoOLi CIpaBKHIX 4M B
ckiananHi ganpmuBux gokymenTis [30, 211].

Lli TepmMiHM MarOTh TPaBO Ha iCHYBaHHsI, ajle TIOBUHHI BUKOPUCTOBYBATHCS TUIBKH TOJi, KOJIH HEMAE
YKpaiHCBKOTO aHajiora, sKWid OW BiNNOBiZaB BUMOTaM CTHCJIOCTI Ta YiTKOCTi. Buaaerbcs, 1o
“migpobneHns’” Akpa3 i Oyae OLTbI JiTKIINM, HiX “]arscudikaris”.

OTxe, BUKOpPHCTAaHHS 3a3HadeHWX CHMHOHIMIB B OcobmuBiit wactuHi KK € HemominpbHUM, OCKIIBKH
KOKHHI 3 HMX HE Ma€ CaMOCTIHHOrO HaBaHTAXKEHHS, ICTOTHO BIiAMIHHOTO BiJ TOro, IO HECe
CIIOpiIHEeHHiT TepMiH. X BUKOpHCTaHHSA MOPOKYyE MIyTaHMHY, TPYAHOLII IIPH TAyMadeHHi HOPM, Je
BXKMBAIOTHCS Il CHHOHIMH. 3 CHHOHIMIYHOTO psiy “TimpoOieHHs” — “migpobka” — “dampcudikaris”
HEOOXITHO BHUOpATH SKUWCH OJMH, KW OW TOUHIIIC Ta HAWIIOBHIIIE OXOIUIIOBAB OOCST Ta 3MICT
MTOHSTTS.

Bunaerpcs, mo nHaiOinem Baamum s BukopuctanHsa y KK e tepmin «migpobnenus». B ocHoBy
TAKOT0 BHCHOBKY MOKJIaJIeHE TaKe: Mo-Teplle, caMe 1€ CJI0BO HAWOUIBII TOYHO Ta MOBHO OIUCYE IO,
sgKa TOJSra€ B CIOTBOPEHHI ICTHMHHOCTI OyAb-fiKOoi peui; Mo-Apyre, HOBOBBEICHHS JI03BOJHTH
YHUKHYTH TBO3HAYHOCTI MigpoOKu Ta (ambcudikarii; mo-rpete, HOBOBBEICHHS T03BOJIUTh YHUKHYTH
3aifBOr0 BHKOPHCTAHHS iHITOMOBHUX TEPMIiHIB, a came (hambcudikariii; mo-yeTBepTe, BUKOPUCTAHHS
OJTHOTO TEpMiHa JIO3BOJHTH JOCATTH MPOCTOTH Ta SICHOCTI BHKJIAJACHHS 3aKOHY, 1110, B CBOIO UEpry,
3HAYHO TOJICTIIUTH [iSUTGHICTh OpPraHiB MPaBOCYAJs, a OTKe, MpU3BeAe 0 OUTBII MPaBHUILHOTO
3aCTOCYBaHHs 3aKOHY; TO-II'SIT€, O3HAUYEHa IPOMO3UIS JO3BOJUTH JOCATTH Oa)KaHOi JUIS 3aKOHY
(dbopMynu “opHE OHSTTS — OJIH TEPMiH.

3 ornsiy Ha BHIIE BHKJIaJIEHE, TPOTIOHYETHCSI BHECTH Taki 3MiHHM y 4.4.2, 3 ¢1.158 KK: y Ha3Bi cT.158
KK cnoBo “danbcudikamiss” Ta y 4.4.2, 3 ct.158 KK ciioBo “niopobka” 3aminnTH Ha “niopobnenns’”.
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CYB’EKT 3J10UYUHY ITPOTHU BJACHOCTI
Hopoxina }0.A., K.10.H., JOIICHT

Hayionanvna akademis ynpaeninus

VY cTaTTi pO3MINAEThCS IMUTAHHS JOCHIDKEHHS BYEHHS IIPO Cy0’€KT 3JI0YMHY IIPOTH BIACHOCTI.
[IpoananizoBaHo pi3Hi NOTJISAN Ta MiIXOAW BITYU3HAHUX HAYKOBIIB 10 BUSHAUYCHHS MMOHATTS, 3MICTY Ta KoJa
cy0’€KTIB 3JI0YHHIB IPOTH BJIACHOCTI.

Kniouosi cnosa: cy6’exm, 6n1acHicmy, 3104uH, CKIA0 3104UHY, OIAHHL.

Hopoxuna 10.A. CYBBEKT [NIPECTYIUIEHUSA ITPOTUB COBCTBEHHOCTU / HaunonansHast akageMust
ympaBieHUs, YKpanHa
B crathe paccMaTpuBaeTCsl BONPOC HCCICAOBAaHHSA YYCHHS O CYOBEKTE€ TMPECTYIUICHHH TMPOTHB
coOcTBeHHOCTHU. [IpoaHanu3upoBaHbl pa3HbIe B3Il M MMOJXObI OTEYCCTBCHHBIX HAYYHBIX PAOOTHUKOB K
OTIPENICIICHHIO TIOHSTHS, COJICPXKAHUS U Kpyra CyObhEKTOB MPECTYILICHUI MPOTHB COOCTBEHHOCTH.

Knioueswvie cnosa: cybvekm, cobcmeeHnocms, npecmynienue, Cocmag npecmynienus, 0esHusl.

Dorokhina Yu.A. SUBJECT OF CRIME AGAINST PROPERTY / National academy of management,
Ukraine

In the article the question of research of studies is examined about the subject of crimes against property.
Different looks and approaches of domestic research workers are analysed to determination of concept and
maintenance of circle of subjects of crimes against property.

It is marked that theoretical decision of question about subject of crime, which encroaches to the acts on a
propert, it must foremost serve to practice of fight against criminality. Development in science of criminal
right can be perceived by practice only in that Bumazxky, if in a sufficient degree specified and being based on
the real terms of life of society.

Except for the noted general theoretic problems, actual is a question of criminal responsibility of legal
entities.

A conclusion is done, that as far as a problem of criminal responsibility of legal entities was not difficult, it it
is necessary to be engaged in. In addition, a legislation about criminal responsibility requires permanent
clarification and perfection on the modern stage of development of our society and state with the purpose of
providing of adequacy of norms of criminal right to democratic development of public relations.

In order that at legislative level to take into account the considered theory, it costs fully to reconstruct
conception of the Ukrainian criminal right (in particular, general studies about crimes against property, about
principles of subjective obligation and others like that). Determination is given, that against property it
follows the subject of crimes to consider as physical so legal person which accomplished forbidden the
criminal legislation of act.

Key words: subject, propert, crime, corpus, act delict.

Cknaz 37104MHY — L€ FOpUANYHA KOHCTPYKIIA, IO MPEACTABISIE CUCTEMY 00’ €KTUBHHUX 1 Cy0’ €KTUBHHX
03HaK, sKi BU3HaueHi y KpumiHaipbHOMY KOJIEKCi; BOHH ITOBUHHI OYTH BUYEPITHUMH, HEOOXITHIUMH Ta
JIOCTaTHIMH 1 B CYKYITHOCTI BU3HAYaTH CYCIIJILHO HeOe3IeUHe JisTHHS — 3JI041H.

Cy0G’ekT 37m0uyMHYy (@ BIiAMOBIIHO 1 3JOYMHIB HPOTU BJIACHOCTI) — OOOB’S3KOBUH 1 caMOCTIHHUI
€JIEMEHT BIJIMOBIJHOI I'PyNU 3JIOYMHHUX IMOCSTaHb, BIICYTHICTH SIKOTO BHUKIIOYAE HAsIBHICTH CKJaay
3JIOUMHY 3arajloM i 3yMOBJIIO€ BIJICYTHICTh IiJCTAB JJIsi NPHUTITHEHHS OCOOM 10 KPUMIHAJIBHOI
BIJITOB1AIBHOCTI.

AKTyanbHICTh AaHOI TEMH MiATBEPAXKYE 1 CTyHiHb 11 HayKoBOi po3poOku. [IuTaHHsIM, OB’ SI3aHUM 3
JIOCIIJDKEHHSIM cy0’€KTa 3JI0YMHY B3aralii, Ta IPOTH BIACHOCTI 30KpeMa, MIPUCBIYCHO YMMAIIO Tpallb,
cepell SKUX MOXXKHA Ha3BaTu mpami Takux ByeHuX, sk: O.A. Tepuenzona, O.0./lymopoga,
B.A. Kiiumenka, H.®. Ky3Henogoi, M. Kopxkancekoro, B.K. Marsiiiuyka, I1.C. MarumieBcbkoro,
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M.I. Menwsuuka, A.C. Huxkudopora, B.C. Opnosa, B.I'. IlaBmoBa, A.A. IliOHTKOBCHKOTO,
M.C. Tarannea, A.H. Tpaitaina, M. . lllapropoacekoro, M.1. XaBpoHroka Ta 1HIINX.

Mera ctarTi noasrae y cnpo0i KOMIUIEKCHOTO TEOPETHKO-METOA0IOTTYHOTO TOCIIPKSHHS BUYCHHS PO
Cy0’€KT 3JI0YMHY MTPOTH BJIACHOCTI.

IIpoGnema cy0’€KxTiB 3TOYMHIB 1 BUKOHABIIIB 3JI0YMHIB MTPOTH BIACHOCTI OTpHMaJa MEBHY TEOPETHUHY
pO3poOKy B FopuanyHIl JiTepaTypi [1, 23-28; 2, 1-59; 3, 1-53]. Cy0’eKT 3104nHY — 11e HE aOCTpaKTHE
IOPUIMYHE TIOHSTTS, SKE ICHYE 1032 9acoM 1 MpocTopoM, a 0cola, sIKa JKUBE B CYCHIIBCTBI i BUMHSIE
CyCIiTbHO-He0e3MeYHi MPOTUITPABHI [Iii.

TpamutiitHo cy0’eKTOM KpUMiHATbHE NpaBO BHU3HAE (Pi3UUHY, OCyOHY OCO0y, SKa IOCATiIa [0
MOMEHTY BUMHEHHS 3JI0YMHY BIKY, 3 SIKOTO MOXK€ HACTAaTH KPHMiHAIbHA BiAMOBiAaNbHICTS [4, 159; 5,
142-157]. BigcyTHicTh Oynb-sSKOI 3 IIUX 03HAK BUKIIOYAE CKJIAJ 3JIOYMHHOIO JisSHHS 1 3aCTOCYBaHHS
nmokapaHHs. Lli BUMOTH CTOCYIOTHCSI TaKOX 1 3JI0YMHIB MPOTH BIACHOCTI. Taka 3HaYyIIiCTh Cy0’ €KTa
JOCHIDKYBaHUX 3JI0YMHIB MOTpedye peTenbHol yBaru 40 HOro aHaisy i, 30kpema, A0 Kiacudikamii
cy0’€eKTiB.

Sk Bimomo, B IOpHAMYHINA JiTepaTypi iCHYIOTH pi3HI HOTsAAu Ha Kiacudikaimiro Cy0’€KTiB 3J0YHHY.
M.C. TaraHneB mmcaB: «...B IOPHIAYIHOMY pO3YMiHHI (pi3udHa 0co0a MOXKe OyTH CyO’ €KTOM 3JI0YHHY,
KOJIA BOHA XapaKTEPU3YEThCS CYKYIHICTIO OIOJIOTIYHUX O3HAK, SIKI BH3HAYAKOTh 1 OCYIHICTh YU
HEOCYIHICTEY [6, 78].

Jesiki HayKOBII po3TIIAIay siK cy0’eKkTa 3M0unHy (i3udHy, OCYIHY 0CO0Y, AKa JAOCSTIa TIEBHOTO BIKY
[7, 56]. C.B. Boponin 3a3Haua€: «Cy0’€KTOM 3JI0UMHY MOKe OyTH He Oy/b-sika oco0a, a TUIBKH Ta, sKa
BIAMOBITHO JIO KPUMIHAILHOTO 3aKOHY, XapaKTEePU3yeThCsl MEBHUMH O3HaKaMH. [0 HHMX BiHOCSATHCS
BCTAaHOBIICHI 3aKOHOM BIK, TpPH JOCATHEHHI SKOTO MOXIIMBA KpHUMiHAIbHA BiAMOBINANBHICTD 1
ocynHIcTB» [8, 67].

JexTto BH3Haua€e Cy0 €KTOM 3JIOUMHY OCO0Y, sIKka BYMHMJIA YMHCHE YM HEOOCpPEIKHE CYCIIIBHO
HeOe3MneuHe MisHHSA, TepeadadeHe KpUMiHATEHUM 3aKOHOM, SIKa TOCSITIIa BCTAHOBIEHOTO BiKY, OCYIHA,
a B OKpEMUX BHIIAJKaX Ha/iJIeHa CTIeIiaTbHIMU O3HAKaMH, SIKi 3a3Ha4eHi y BiMOBiMHINA HOpMI [9, 69].
3 1bOr0 BU3HAYCHHS MOXKHA MMOOAYWTH, IO BOHO MICTHTh O3HAaKH CyO’ €KTUBHOI CTOPOHHU CKJIaay
3JI0YUHY 1 10 KOJIa CY0’ €KTIB 3JI0YMHY BKIIIOYAETHCSA BUKIIOYHO (pi3nYHA 0C00a.

I1.C. MarumeBcbkuii Ccy0’€KTOM 3JI04MHY BH3HAa€ (Qi3n4yHy 0co0y, sKa BYMHWIA 3a00pOHEHE
KPUMIHAJILHUM  3aKOHOJABCTBOM JIiSIHHS y  Billi, 3 SKOrO MOXK€ HAacTaTH KpHUMiHajbHa
BiJIMOBIAAJIbHICTD, 1 SIKa YCBIJIOMITIOBAJIA CYCHiJIbHY HEOE3MEYHICTh TAKOTO JisHHS 1 KepyBalla HUM
[10, 123]. Anamori4yHOrO MOTIISALY HIOJO TMOHSTTSA Cy0’€KTa 31I04MHY NpUTpuMyroThes B.S. Tamii,
M. i Kopxancekmii [11, 67; 12, 79].

OTtxe, K MU 0a4nMoO, Y HayKOBIi JTiTepaTypi HE iCHYye €JUHOTO MiJX0ay IIOJ0 PO3YMiHHS Cy0’€KTa
3mounHy. Taka >X cHUTyadis cknanacs 1 3 kinacudikamiero cy0’ektiB 3moumHy. OpHi aBTOpH
CTBEP/IKYIOTh, III0 HUIMUA MOXYTb OYTH SIK IPUBAaTHI, TaK i cyx00Bi ocodu (A.A. IlioHkoBcEKkwiA, B.A.
upoxos). [HmI BBaXkaroTh, MO Cy0’€KTaMU 3JIOYMHIB MOXKYTh OyTH Oynb-iki ocobu (A. ITucapes,
C.B. boponin). IcHye Takoxx aymKa, 0 cy0’€KTOM 3JI0YMHY MOXYTh OYTH SIK T'DOMAJSHH, Tak i
ciryx008Bi ocodu (B. [TakyTin).

TpaauuiiiHo B Teopii KpUMIHATILHOTO MpaBa Cy0’ €KTHU 3JI0YMHIB TAKOXK KIaCU(IKyIOThCS Ha 3arajbHUN
i cnemianpHuil. Ha namy mymky, taka knacudikaiiisi cy0’€KTiB 3JI0YHMHY, 1X TIyMadeHHS B Haylli
KPUMIiHAJIBHOTO IIpaBa Ta CyJO0Bil MPAKTUI HE MOKE JIOTIOMOTTH PAaBOOXOPOHHUM OpraHaM y CIIpaBi
00poTHOM 31 3O0YMHHMMHU TNpPOSBaMHU. 3a3HAuCHE BUKJIMKAE€ HEOOXIAHICTH OUTBII MOrIHOJIEHOTrO
JIOCHIJDKEeHHS Kiacudikalii cy0’ekTa 37104nHY 1, 30KpeMa, cy0’eKTa 3I0YMHY POTH BIACHOCTI. YTiM,
OiNIBII AETAJIFHO Ha PO3KPHUTTI CaMe IIMX MUTaHb MU 3yNHHUMOCS B OKpEeMHUX po0OoTax, 3a3HauMBIIH,
[I0 BUIIEBKA3aHWHU MiAXiJ JMIIEe B 3arajJbHUX pHUcax BifoOpa)kae couialnbHUU 1 MPaBOBHH CTaTyc
cy0’eKTa IUX 3JI0UHHIB.

Mu BBaka€Mo, II0 TEOPETUYHE BUPIIICHHS HUTAHHSA PO CyO €KT 3J04YMHY, KU 3aciXae CBOIM
JISTHHSIM Ha BIIACHICTh, TIOBMHHO, IEPII 3a BCE, CIY)XUTU MPAKTUI OOpPOTHOM 31 3JIOYHHHICTIO.
Po3po0ku B Haylll KpUMIHAJILHOTO MPaBa MOXYTh OYTH CIIPUIHSTI MPAKTUKOO JIUIIIEC B TOMY BUIIAJKY,
SIKIIIO IOCTaTHBO KOHKPETH30BaHi 1 0a3yI0ThCS Ha PealibHUX YMOBaX KHUTTS CYCITIJILCTBA.
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KpiM 3a3Ha4eHHX 3aralbHOTEOPETHYHUX MpoOIeM, aKTyaJbHUM € TIHTaHHS KPUMIHAIBHOI
BIAMOBINATBHOCTI IopuAMIHUX 0ci0. Ll mpobieMa akKTHBHO AWICKYTYETHCS B HAYKOBIH JIiTEpaTypi.
Jleski HayKOBIIl HAmNOJNATAIOTh HAa MO3WTHBHOMY BHpilIeHHI 1boro mutanHsa [24]. [lexto Bkasye Ha
HEIOLIBHICTh BBEICHHS B YKpaiHi iHCTUTYTY KpUMiHAIBHOI BiAMOBiNANLHOCTI IOpUANYHUX OCi6 [13;
14; 15; 16], Harojomryro4yW, MO Yy BITYM3HAHIA KPUMiIHAIBHO-TIPABOBIM JOKTPHHI € YCTaJCHUM
BH3HAYEHHS MOHATTS BHHHU SIK TICHXIYHOTO CTaBJICHHS OCOOM IO BYMHIOBAHOI [Iii 9YM O€3MiIsSUTBHOCTI Ta
i1 HaCJIiIKiB.

A.C. HikipopoB 3a3Hayae, mo ropuaudHa ocoba — 1e, O0e3yMOBHa, aOCTpaKTHa KOHCTPYKITiS,
«topuandHa (IKIis», y sSKOI HE MOXKe OyTH TICHXIYHOTO CTaBJICHHA /0 CYCHUIBHO HEOe3MedHOro
nistHAs [13, 17]. OTxe, y pasi NpUTATHEHHS [0 KPUMiHAIBHOI BiINOBIJANBHOCTI IOPUANYHOI O0COOH,
MU TIOBEpHEMOCSI JI0 00’ €KTHBHOTO CTaBJICHHS y BUHY.

0.0. HynopoB 3a3Hada€, MO0 NPUHIUN OCOOMCTOI, TMEPCOHAIBHOI BiANOBINANBHOCTI 3a 3JIOYHWH,
BUMHCHHUI BUHYBAaTO, € BaXJIMBUM JOCATHCHHSM JIFOJCHKOI IUBLNI3aIlii, BiJ SKOrO HE BapToO
BiJIMOBJIATUCS] HaBiTh 3 OTJIAIY HA JESIKi MiXKHAPOJAHO-TIPABOBI pEKOMEHIAIlT Ta OaraTuii, ajae JOCUTh
HEOTHO3HAYHUH 3apyOiKHUHA MocBix [14].

H.O. T'yropoBa moromxyerscsi 3 aprymeHtamu, ski HaBoguth C.b. D'aBpumi, Bkaszyroum Ha
HETNPUHHATHICTD JJIS1 YKPaiHChKOTO KPUMIHAIBHOTO 3aKOHO/IABCTBA TAaKOTO pimeHHs . OOIpyHTOBYIOUN
CBOIO TIO3WIIiI0, HAYKOBENb HABOJWUTH HU3KY YMHHUKIB: MO-TIEpIIe, KPUMIHAIBFHUN 3aKOH HE MICTHTh
OCOONMMBMX TpaBWJI 1 TMPUHIOMIB, 5AKi O 3abe3meuyBany MOXKIWBICTh TNPUTATHEHHS 10
BIINOBIIAIBHOCTI  IOPUANYHOI  0COOM; MO-Apyre, IOpUANYHA 0c00a SK IPaBOBE BHUPAKECHH:
opraHizamiifaux GopM IisUIbHOCTI 0Ci0 (i3UYHUX € IHCTPYMEHTOM, 3ac000M ii 3I1iCHEHHS, Y 3B SI3KY 3
YUM 3aCTOCYBaHHS KPHUMiHAJIbHO-TIPABOBUX CAHKIH 1O IOPUAWYHHX OCI0 € IUIIe TPUXOBaHOIO
(hopMor0 posmnparu 3 GpizMYHUMHU O0coOamu, Jii SKUX ado He MiJJIATaroTh 1HAMBITyali3allii, 800 MarOTh
1HIII [iT1; TO-TpeTe, KpUMiHAIbHA BiAMOBIAANBHICTh IOPUAMYHOI OCOOM HE BiANOBiZa€ MPHUHIUITY
0COOMCTOI BiJMOBIMAaTBHOCTI BHHHOI OCOOHM, a OTXKE, 1€ HEMHHYYE CHPUYMHATH TNPUTSATHEHHS [0
KpUMIHAIBHOT BIAMOBIAaNBHOCTI W HEBUHHHUX; TO-4€TBEPTE, NPUTATHEHHS JO KpPUMiHAIBHOI
BiJINIOBIIaTIbHOCTI SIK IOPHAMYHOI 0COOM 3aranom, Tak i (i3uyHO1, BAHHOI B IPUIHATTI MPOTHUIIPABHOT O
pillicHHs, TpU3BeJC J0 TMOJABIMHOI BIAMOBIAAIBLHOCTI 3a OJMH 1 TOW CaMUM 3JI0YUH, IO €
HenpunyctumuM [ 15, 520-527; 16].

Ha namry mymKy, mOnyJsIpHICTB i1 KpUMiHaIBHOI BiAMOBINANBHOCTI IOPHIUYHUX OCi0 3yMOBJICHA,
nepesl yciM, CYCHUIBHOI IIIKOJOI, IO 3aBJAEThCS iX MPOTUIPABHOI JISJIBHICTIO EKOHOMIIII,
MPAIIOI0YUM IPOMAJITHAM, CYCIUTBHIN Oe3ITelli, Mi>KHApOAHOMY MPaBOIIOPSIKY TOIIO. | 11 MisTbHICTS
HE OOMEXYEThCS JIWIIE MiTHHAMHU KEPiBHHUKIB OpraHizamii (mocafoBUX OcCi0) — BOHA BTLIIOETHCS
TaKOX B TIOBE/IHII PSOBUX NPALIBHUKIB. SIK CBITUUTH MMPAKTHKA, [IMBUILHO-IIPABOBI CAHKIIIi B IIbOMY
BUMAJIKy € HEJIOCTATHLO CYBOPUMHM Ta HE BiIOOPaXarOTh CTYMiHb CYCHIJIbHOI HEOE3MEKH BYMHEHOTO.
AKTYyaJbHICTh I[LOTO TUTAHHS TOJISTAE M Y IOTO CyIIepeuwIMBOMY BHCBITIICHHI B HAYKOBiH BITUU3HAHIH
Ta 3apyOiKHIHN JiTepaTypi, a TAKOXK Y PI3HUX MiJAX0JaX 3aKOHOJABIIIB PI3HUX KpaiH J0 perjiaMeHTarii
KPUMIHAJIBHOT BiIMOBIAAJILHOCTI IOPUIUYHUX OCIO.

IcTopuuHi BUTOKM LIBOTO MUTAHHS CATAIOTh THX YaciB, KOJIM 3aKOHOAABCTBO, SIKE JisUI0 HA TEPUTOPIi
HaIoi JepkaBu mie 3a 4yaciB SIpociaBa Myzaporo, BijoOpaxano BiAMOBIIAIBHICTh IOPUIMYHHUX OCIO .
Benuka KiibKiCTh BIZJJOMHUX HAyKOBIIIB, CEPEIl AKUX MOKEMO 3a3HAYUTH TakuX, sk Jlict, MakapeBuy,
Mectp, Xadtep Ta iH., mATpEMana HEOOXiTHICTh BBEJCHHS KPUMIHAIBHOI BiJIOBIJAIBHOCTI
fopuauuHuX oci0. Ha xopucTh Takoi BiANOBiZaqbHOCTI BOHM HaBOAWIM pi3Hi aprymentu [17]. Jlict
3a3HayaB, 110 YMOBH JII€3]ATHOCTI Y KPUMIHAJIBHOMY Ta IIMBUILHOMY TpaBi TaKi Xk, a OTXKE 3JI0YHHU
KopIopauiid opuauuHo MoximBi. Ha npomy Hamonsrae i cydacHe npaso SAnowii [18, 245-246]. o
IOPUIMYHUX 0ci0, mucaB MecTp, MOKE 3aCTOCOBYBATHCS CMEpPTHa Kapa y BHUIVIII PO3IYCKy abo
3aKpUTTS FOPHIUYHOI 0COOH, T030aBIICHHS BOJII Y BUTJISII BUTHAHHS, BUCHITKY, 3200pOHHU TiepeOyBaTn
B SIKOMYCbh MICITi, T030aBJICHHS Pi3HUX NpaB, MAHOBI MMOKapaHHS i OMyOIiKyBaHHs BUPOKY. Ha nymky
XadTepa, 10 IOPUAMYHHX OCI0 MOXKHA 3acCTOCYBaTH MalHOBI IOKapaHHs, 3aKpUTTsA, B3araii
MPUMTUHEHHS. HOTO 1CHYBaHHS, MOJIIEHCHKUI HAIIIsA, BUPOK TOIIO. LI monokeHHs XapakTepHi Jis
KpuMiHanbpHOTO NipaBa HimMewuwnn, [tanii, @panmii.

KpuminanbHe mpaBo YkpaiHm He Mae cremiajbHOi 3a00pOHHM IOJO0 BU3HAHHA IOPHIMYHUX O0Ci0
cy0’extamu 370uuHy. Aje 3i 3MicTy Oaratbox crateil KK Ykpainm 2001 p. crae 3po3ymino, mo
Cy0’€eKTOM 3JI04YMHY MOKke OyTH juine (izudHa ocoba. 3a JisTHHS, SAKI BYMHEHI BiJ IMEHI FOPUIUUIHUX
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0Ci0 y BHUNAJAKY, SKIIO B HUX MICTUTHCSA CKJIaJ 3JIOYMHY, BIATOBIIANBHICTE HECYTh (DI3WYHI 0co0H,
BHHHI y BYMHCHHI 3JI0YMHY. ITHOpYBaHHS 3a3HAYEHUX IPHUHITUIIB CIIOCTEPIragocs B KOJUITHHOMY
CPCP (a BignoBiaHo, i YKpaiHu), KO BOHA Ta iHIII JepKaBU aHTHUTITACPiBCHKOI KOAMLii MiANucanu
Cratryr MixnaponHoro BiiickkoBoro TpuOyHnamy. Ha migcraBi mporo Cratyty, MixkHapoaHuit
BIICHKOBAW TpHOYHAT pO3TJSAaB CIOpaBM TPO 3JIOYMHHI OpraHizamii — TITIEpiBChKI MapTii,
IMITEpCHKOTO KabiHEeTy, TeHepabHOTO MTady i BEpXOBHOTO KOMaHAyBaHHS HIMEIbKUX 30POWHNX CHII.
Yci BOoHM (32 BHMHATKOM T€HEPaJbHOTO IITa0y 1 BEPXOBHOTO KOMaHIyBaHHS) OyjiM BH3HaHI
3IIOYMHHUMH OPTaHi3allisiIMH, IO AaBaJl0 MOXJIMBICTH CyIaMm, MpPW BHPIMIEHHI KOHKPETHUX CIIPaB,
OLIIHIOBATH POJIb KOKHOI 3 0ci0, siKi 10 HuX Bxommn [19, 198-199].

AHani3 cydacHOro 3aKOHOJABCTBA 1HO3EMHHX KpaiH JO3BOJSE 3POOUTH BUCHOBOK, IO IHCTUTYT
BiJIOBIIAJIbHOCTI IOPUIUYHUX OCI0 3HAXOAUTH CBOE 3aKPIIUICHHS B PI3HUX IPABOBUX CHUCTEMaX,
30KpeMa B aHIJIOCAKCOHCHKIM TpaBOBiii ponuwHi (cucTemi 3arampHOTO TpaBa). Hampukmam, y
BenukoOpuTanii missHHS BU3HAETHCS 3M1HCHEHUM KOPIOpAIIi€lo, SIKIIO BOHO BUMHEHO Oe3mocepeIHbo
a00 3a roromMororo (izndHUX 0cio, 1o ii penpesentyroTs [20, 15-20].

3a aHIIHCHPKHM KpPUMIHAJIRHUM TIPpaBOM IOPHUAMYHA Oco0a MOXKE BIAMOBimAaTH 3a CBOI [ii Ta
Oe3misuTbHICTh. BBaXkaeThCs, IO OpraHizais i€ yepe3 CBOIX YIPaBUTEINIB 1 CITyKOOBIIIB.

Y CHIA nuTaHHS 3aJIy4eHHS 0 BIiANOBIJAJIBHOCTI IOPUAUYHUX OCI0O pPErIaMEHTOBaHI SK Y
¢denepanbHOMY KpPUMIHAIBHOMY 3aKOHOJABCTBi, Tak i B 3akoHax mTariB. Hampukman, y cr.2.07
3paskoBoro KpuminansHoro kogekcy CIHA 1962 p. mependadaeTbes BiANOBINAIBHICTE KOPIIOpAIIiH,
00’eHaHb 1 0Ci0, 110 Jit0Th a00 3000B’sA3aHMX JiATH B ixHIX iHTepecax [21, 60-65]. KpuMinanbHe
3aKOHOJABCTBO OKPEMHX INTaTiB, 30kpema Hpro-Mopk Ta Oraiio, Takox mepenbayae MOMKIHMBICTb
MIPUTATHEHHS OyIb-IKOi OpraHi3allii 10 BilMOBiAaIbHOCTI.

37mM0YMHM, BUMHEHI BiJ iMeHI IOpHAMYHMX OCiO, MalOTh Ha3By COrporate crimes. 3a mi 3704YMHHK
BiJIMOBIAAIbHICTE MOXKYTh HECTH SIK OKpemi (pizmuHi ocobm (ciyOOBI Ta KEPIBHUKH FOPUAUIHOL
oco0n), TaK i cama KOMIIaHis.

3rigao 3 Kpuminaneanm xomekcom CHIA, ropuamdHa ocoba MOKe HECTH BiIOBINANBHICTh y TAaKAX
BUTIaJKaxX: 1) 37I0YMH BYMHEHO TNPEICTABHUKOM ab0 HaliMaHUM NpaliBHUKOM KOMIIaHii B paMKax
CBOIX TPYAOBHX OOOB’S3KiB; 2) NPOSBISETHCSA 3JIOYMHHA OC3MISTIBHICTE Y TOMY, IO CTOCYETHCS
BUKOHAHHS crenudigHoro 000B’s3Ky, MOKIAJEHOI0 HA KOMIIAHIIO 3aKOHOM; 3) SIKIO 3JI0YHH OYB
JIO3BOJICHUH, 3aMOBJICHHI, BUNHEHUH OJTHMM 13 KEpiBHHUKIB KOMIIaHil, a00 SKIIO KEPIBHHK 3HAB IIPO
3TI0YHH.

KepiBHuk kommanii BiANOBiZa€ B KPUMIHAIBHOMY TOPSAKY OCOOWCTO HE TiJbKH, SKIIO BiH caMm
BYMHSIE 3]I0YHH, KEpy€e HUM, Oepe B HbOMY y4acTh YH 3HA€E PO HHOTO, ajie 1 B TOMY BUIAJKY, SKIIO BiH
HE 3HA€ IMPO 3JI0YMH, OJIHAK MIr a00 MOBUHEH OyB HOT0 MOINEPEIUTH, OCKUILKY BiH € BiAMOBIIaILHOO
0Cc000¥0 3a Oii CBOIX ITiIETIINX.

OxpeMi KpaiHM POMaHO-T€pMaHCHKOI NPaBOBOI POAMHM (KOHTMHEHTAJIBHOI CHCTEMH IIpaBa) TaKOXK
HAyTh MOAIOHUM NUIAXOM. 30KpeMa, BIAMOBIIHO 10 moyiokeHb cT.121-2 KK ®panmii, ropuaudHa
0c00a, 32 BUHATKOM JIep)KaBU, MOXe OyTH BU3HaHA Cy0’exToM 3iounny [22, 81]. [TogiOHe mosiokeHHs
Mmictuth 1 KK Himeuunnu 1871 p. y pemakuii 1975 p. ta KK lNomnangii 1886 p. y penaxuii 1976 p.
[23, 5]. FOpunnuni ocobu MOXyTh OyTH MPUTATHYTI 10 KpUMiHaIbHOI BiamosinanbHocTi B JlaHii,
Hopgerii, ®innsaunii, Jlutei, Pymynii, Momnmori, Iuaii ta Smnonii, y kpaiHax MyCyJbMaHCBKOI
(Mopnanis, JliBan, Cupis) Ta couianictuunoi (Kutaiicska Haponsa PecriyGiika) npaBoBHX cHCTEM.

OpHi€elo 3 HAWroCTpimKX MpoOieM, IO MOCTalOTh Mepell CyYacHOK HAyKOI KPHUMiHAJIBHOTO MpaBa
VYkpainu, € po3poOka MiJICTaB Ta yMOB IOKJIAJCHHS 3aXOJiB KPUMIHAIBHOI BiIIMOBIiJAILHOCTI Ha
IOPUINYHUX OCi0 y 3B 3Ky 31 CKOEHHAM 3JI0YMHIB YIIOBHOBaKEHMMH HMMH Cy0’€KTaMHu B iHTepecax
ux oci6. CiiJ 3a3HaunTH, UI0 IOPUINYHA 0co0a He MOKE BU3HABATHUCS CyO’ €KTOM 3JIOUYHMHY, alKe Le
HE BIMOBIJa€ OCHOBHUM 3acajiaM KpUMIHAJILHOTO MpaBa Y KpaiHu, 30kpema mosiokenHro 4.1 ¢r.18 KK
Vkpainu «Cy0’€eKT 3JI04HHY», 1€ 3a3HaYCHO, 1110 Cy0’€KTOM 3JI04MHY € Qi3udyHa ocoba. AJie y TOH ke
yac CIiJ PO3PI3HATH MOHATTA «CYO’€KT 3JI0UMHY» Ta «CYO €KT KPUMIHAJIbHOI BiIIOBiAaIbHOCTI».
TpamuiliiiHo BBaKae€TbCsA, M0 MOPUAMYHI OCOOM HE MOXYTh IIAJISATaTH  KPUMiHAJIbHIH
BIJIIOBIIAJIBHOCTI 4Yepe3 CKIAJHICTh a00 HaBiTh HEMOXKJIMBICTH BHU3HAYCHHS BHUHH TaKOi 0COOM Yy
BYMHEHHI KPUMIHAJIBHOTO NPABONOPYIIEHHS. TakoX KpUMiHaJIbHA BiOBIAaJIbHICTh IOPUAUIHMAX 0Ci0
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HE BIIMOBITAE TPHUHIIUITY OCOOMCTOI BUHHOI BIAMOBINATBHOCTI 1 TPHHITUIY 1HIWBITyaizarlii
FOPUINIHOI BIAMIOBIAIBHOCTI 1 TOKapaHHs [24, 8].

[Iponopxkyroun TeMy HOCBiAy WIOJO TMPUTSITHEHHS IOPHIUYHUX OCi0 70 KpUMiHAIBHOI
BIJIMOBITaJIbHOCTI aKTaMH MIDKHApPOJAHOTO TpaBa, CIiJ 3a3HAYUTH, M0 TMEPIIUMU aKTaMHu
MDKHAPOJHOTO PIBHA, SKI (JAKTUYHO CTBOPWIIM MPEIENCHT 3aCTOCYBaHHS KPUMiHAJIHHOTO 3aKOHY IO
KOJIEKTHBHHUX CY0’ €KTiB € pimeHHs MiKHapogHoro TpuOyHamy, skuil mig dac HropHOep3proro
MPOIeCy HaJ HAINUCTCHKUMU 3J0YHMHIIIMA BHU3HAB, IO JIepKaBa Ta il opraHizamii MOXyTh OyTH
cy0’eKTaMH MIXKHAPOTHUX 3J0YMHIB.

Kpim Toro, y 1978 p. €Bporneiicbknii KoMiTeT 3 podieM 37109iMHHOCTI Pagy €Bponu pekoMeHIyBaB
BU3HABATH IOPUJIMYHUX OCI0 BiJIOBIaIbHIUMHM 32 €KOJIOTIUHI 3JI04MHY, Y 1985 polli 1 pekoMeHaaris
Oyna migrBepmkena CromuM Konrpecom OOH 3 momnepepkeHHs 370YMHHOCTI Ta IOBOJDKCHHS 3
npaBomnopymHukamu, a B 2000 pori B Konsentii OOH mpoTi TpaHCHAIIOHATIBHOI 3II0YMHHOCTI OyITH
BU3HAUYCHI HOBI MiIXOMU B OOpPOTHOI 3 OpPraHi30BaHOI 3JIOYMHHICTIO, JI¢ MPSAMO PEKOMEHIYEThCS
KpaiHaM-y4acHUIIM (cepell sSKuX € U YKpaiHa) BBEJCHHS KPUMIHAJIBLHOI BiIOBIIATBHOCTI
IOpUINIHUX 0Ci0 3a TeBHI 37MoumMHHI AisHHA [24, 11]. TakuM YHHOM, TWUTAaHHS NPUTATHECHHS
IOpUANYHUX OcCi0 10 KpUMIHANBHOI BIAMOBIZANFHOCTI HAOyIO0 3HAYHOTO TIONMIMPEHHS Ha
Mi>KHapOJHOMY PiBHI Ta B 3aKOHOJJABCTBI OKPEMHX JIECPHKaB.

3a3HaueHe [a€ TMiACTaBA Ui TOro, MO0 BBaXAaTH OUUIFHUM BIIPOBA/DKCHHS KPHUMiHAIBHOI
BiJIMTOBITaJIbHOCTI IOPUAMYHUX OCIO 1 3a 3JI0YMHU TPOTH BIACHOCTI. Tak, aHANI3ylud YWHHE
KpUMiHAJIbHE 3aKOHOJIABCTBO, MOXKHA IOOAYMTH, IO ICHYE MEBHA KUIBKICTh 3JIOUMHIB, IOJO SKUX
MO>KHA 3aKpINUTH BiAMOBiaNBHICTh opuandHuX ocib (cT.191-198 KK Ykpainn ).

VY 3B’SM3Ky 3 IyMKamH, SKi BUCJOBIIOBAINCS BHIIE, CJiJl HABECTH NEBHI TE3W BUIATHUX BUCHUX
I1. Marumecekoro Ta O. Illamapa mpo Te, 110 NHUTAaHHS NPUTSITHEHHS 0 BiJIOBINAIBHOCTI
IOPUIMYHUX OCi0 Mae BHpINIyBaTHCS 32 JOMOMOTOIO aIMiHICTPaTUBHOTO Ta LUBLILHOTO mpasa [25,
81]. Takox Oe3mocepeHbO BU3HAHHS FOPUAMIHOI OCOOM CyO’€KTOM 3JI0YMHY B3arajii, Ta MPOTH
BIIACHOCTI 30KpeMa, MOK€ TPHU3BECTH JO MOJBIHHOI BiANOBIZANBHOCTI, IO MPSIMO MOPYIIYE OIWH i3
HaBaKIMBINIMX TPUHIMIIB KPUMIiHAIBHOTO TMpaBa, BcraHoBIeHUH cT.61 Koncrurymii Ykpainm, a
caMe: «...HIXTO He MO)Ke OyTH JIBiUi IPUTATHCHUH JO FOPUIUYHOI BiAMOBIAAIBLHOCTI OJJHOIO BUIY 32
OllHE U Te caMme NpaBOMOpyIIeHHA. MOpuaudHa BiAMOBIAANBHICTP 0COOM Mae iHAWBIMyaTbHHUMA
xapaktep» [26]. AJjie, BUXOII4YM 3 TOrO, IO 3a3HAYCHI MPABOMOPYIICHHS MICTAThCS caMe Y
KpuminaneHOMy KOozekci Ykpainu, a He B Kozgekci YkpaiHu npo ajMiHICTpaTHBHI NPaBOMOPYIICHHS
ta lluBinpHOMY Kozekci YkpaiHHM, TO Iie Ja€ IMiACTaBU 3pOOMTH BHCHOBOK IMpO Te€, IO
BiJIMOBIIaJIbHICTh FOPUAMYHUX OCI0 3a BKa3aHi 3JI0YMHM Ma€ HACTaBaTH KpPUMiHAbHA, a He
aJIMIHICTpaTHBHA Y IIUBUIbHA, SIK 1€ POIOHYETHCSI BUCHUMH.

Kpim Ttoro, y xHu3i mepuiii LluBineHOro kozekcy Ykpainu y poszini 2 «OcoOu», migpo3mimi 2
«lOpuaruna ocoba» BCTaHOBIICHI 3aralibHi MOJIOKEHHS MPO FOPUIUYHI 0COOH, BiJIMOBIIHO A0 SIKUX
KO)KHa IOpHIMYHA 0co0a Mae CBill BIACHUH CTAaTyTHUH KalliTall Ta MaifHO, sSIKe€ HAJICKHUThH IOPUINIHIN
oco0i [27]. Buxomsgum 3 1bOro, IOCTAE IMUTaHHS MPO HEAOIUIBHICTE TMPUTITHEHHS [0
BiJIMTOBITaJIbHOCTI OKpeMuX (Hi3MIHUX 0OCi0, SKi € YJIeHaMU FOPUIUIHOI 0cOOH, 32 37IOYMHH, 3a3HAYEHI
Yy BKa3aHHX CTATTSAX Ta BYMHEHI BJaCHE IOPUANYHOIO 0c00010. O3HAKOI0 BU3HAHHS OCOOHM CYO’€KTOM
37I0YMHY MOYKHA Ha3BaTH 3JIaTHICTh 3aCTOCYBaHHS J0 Hel KpUMIHAJIBHUX TOKapaHb. JlopedyHuM €
nonoBHeHHsT cT.18 KK VYkpaiHu mNOJ0XKEHHSM NP0 MOMJIMBICTH BH3HAHHS IOPHIUYHOI 0COOH
Cy0’€KTOM KPUMIHAJIBHOI BiAMOBIZAILHOCTI 32 TEBHI 3JI0YMHU, BKa3aHi BHIIE, T4 BCTAHOBICHHS Y
3aKOHI BHYEPITHOTO TIEPeNiKy IOKapaHb, SKi MOXYTh OyTH 3aCTOCOBaHI JI0 IOPUAMYHOI 0coOM 3a
BUMHEHHSI HEIO BIJNOBIAHMX 3JI0YHMHIB, a came: 1Tpad, KoHQicKalis MaiiHa, 3a00poHa 3alimMaTucs
MIEBHUM BHUJIOM JISTTLHOCTI Ta JIKBIAIlis FOPUIMIHOI OCOOM.

Sk Bxke Oyino 3a3HaYCHO, KPUMIHAILHUM 3aKOHOJABCTBOM OUIBIIOCTI KpaiH CBiTYy, SIKi BH3HAIOTh
IOPUIIMYHY OCO0Yy Cy0’€KTOM KpUMIHAIBbHOT BiJMOBiIaIbHOCTI, cepen skux Kuraiicbkka Hapomna
Pecny6nika, ABcrpanis, [Janis tomo, nepeadadyeHo MoKapaHHA, K€ 3aCTOCOBYETHCS 10 IOPUAMYHOT
ocobu y Bursi mrpady. 3okpema, y KpuminansHoMy konekci Jlanii nependaueHo, mo «fOpuanyna
0co0a MOJKe MiJJIAraTH MOKapaHHIO y BHUI MITpady, SKIIO TaKe IMOKapaHHs rnepeadadyeHo 3aKkoHOM abo
MPUIHHATAMY BIAMOBIIHO 0 HHOTO TpaBuiaamm» [28, 80].

IIlo cTocyeTbecsi CTATHEHb, AKI 3aCTOCOBYIOTHCS A0 IOPUIMYHUX OCi0 B YKpaiHi, TO 0coONMBIiCTIO
JAHOTO IUTaHHS € Te, 110 OOOB’SI3KOBOI IIJICTABOIO NPUTATHECHHS IOPHUAWYHOI OCOOH JI0
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KpUMIHAJIbHOT BIANOBIJANIBHOCTI CJiJl BHM3HATH [iSHHSA, SKIIO BOHO BYHHSETHCSI CYO’€KTOM,
YIOBHOBa)XKCHUM FOPUIMYHOI 0COOO0I0 MiATH BiJ ii iMEHI, B iIHTepecax Ta/abo Ha KOPUCTh IOPHIUIHOT
ocobu, 3 Bimoma abo 3a HAsSBHOCTI BiAMOBIAHOI CaHKILIi Oprany yrnpaBJiHHA YW BIACHUKA FOPUANIHOL
ocobu. [Ipu npoMy BHHA IOPUAMYHOT OCOOU OMIOCEPEIKOBYETHCS Uepe3 BUHYBATY MOBEAIHKY cy0’€KTa,
YIOBHOB2)XEHOTO FOPUIMIHOIO 0CO00I0 MisATH B 1i iHTEpecax [29, 93].

[HCTHTYT BU3HAHHS IOPUANYHOI 0COOM Cy0’€KTOM KPHUMIHAJIBHOI BIANOBITAIBHOCTI € JOCHTH
CKJIaJHUM Ta BUKJIMKAa€E YMMalo MPOTHpid 3 OOKy HaykoBLiB. Ha Hamy mymKy, BOpoOBaIKeHHS
KPUMIHAJIEHOT BiIITOBITATBPHOCTI FIOPUINIHUX OCI0 € HOIIIFHUM, aKe IIe CIIPUATAME TTOAO0JAHHIO THX
MPOTAJINH, AKi ICHYIOTh Y YAHHOMY KPUMiHAJIHHOMY 3aKOHO/IaBCTBI.

Crig 3ayBaKUTH, IO BCi JIOBOJW aBTOPIB IIOAO HEAOIUIBHOCTI KPUMIHAIBHOI BiJOBIJANIBHOCTI
IOPUINYHUX OCi0 HEMEepeKOHJIMBI 1 HE CIUPAIOThCS Ha JTOCTAaTHIO eMIIipHYHY, 3aKOHOAaBYy Oasu, a
TaKo)XK TPYHTOBHI JOCTIKEHHS momnepeaHukiB. J[leski >k mpoOiieMu mOTpeOyIOTh TPYHTOBHOTO
JIOOTIPAIIOBAHHS 1 CIPUSATHMYTh BBEJEHHIO TAKOI'O IHCTHTYTY B KPUMIHAJIBHOMY 3aKOHOJABCTBI
VYkpainu. Kpim TOro, ocobucroi BiAMOBINAILHOCTI MOXE 1 TOBHHEH CIIBICHYBaTH 3 IHIIUM
MIPUHITUIIOM — BiIITOBITAIBHOCTI IOPUANMYHUX 0Ci0, TaM, Jie ILOTO BUMArae »XuTTsI.

3aKOHOJABCTBO PO KPUMIHAIBHY BiIMOBIJAFHICTh BUMAra€ MOCTIHHOTO YTOUHEHHS Ta BIOCKOHAJICHHS
Ha Cy4acHOMY €Talli pO3BUTKY HAIIOTO CYCILIBCTBA Ta JIEPXKABU 3 METOIO 3a0€3MCUCHHS aJIeKBaTHOCTI
HOPM KPHUMIHAJILHOTO MpaBa IEMOKPATHIHOMY PO3BHUTKY CYCIIUIBHUX BiTHOCHH.

Hns Toro, mo0 Ha 3aKOHOJABYOMY PIBHI BpaxyBaTH PO3TJISIHYTY TEOPiI0, BapTO IOBHICTIO
nepedyayBaTH KOHILEMII0 YKPaiHCHKOTO KPWUMIHAJIBHOTO MpaBa (30KpeMma, 3arajibHe BUCHHS IIPO
3JI0YMHU MPOTH BIACHOCTI, PO MPUHIIUIIH CYy0’ €KTUBHOTO 3000B’I3aHHSI TOIIO).

Ha Hamy gymKy, cy0’€KTOM 3J0YHHY TIPOTH BIIACHOCTI CIIiJ BBaXKAaTH K (Pi3WUHY, TaK 1 IOPUINIHY
0c00Y, sika BUYMHUIIA 3a00pPOHECHE KPUMIHAJILHUM 3aKOHOaBCTBOM JIiSTHHS.
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NUTAHHA KPUMIHAJIBHOI BIANNOBIJAJIBHOCTI
3A MEJJUYHE HIAXPAUCTBO B ClIIA

Kamencokuit J[.B., K.10.H., TOIIEHT

Knacuunui npusamnuii ynisepcumem

VY HaykoBiH CTaTTi pPO3IIIAAIOTHCS aKTyalbHI NUTAaHHA KPHUMIHAIBHOI BIJIIOBINAIBHOCTI 33 MEIUIHE
maxpaiictBo B CIIA. TIpoaHaiizoBaHO IOpHIMYHI 03HAKH Ta MPAKTUKY 3aCTOCYBaHHs (eaepaabHUX 3a00pOH
Ha BUMHEHHS IIaXpaiChKUX 3JI0BKMBAHb HA PUHKY MEAWYHUX IIOCIYT, BHBYEHO OCHOBHI CIIOCOOM peaizamii
IIaxpaiChKUX cXeM. PO3IIsHYTO pojib KOMIETEHTHHX NPaBOOXOPOHHHMX OPraHiB y HPOTHAII 3JI0YMHAM Y
cdepi cTpaxoBOi MEIUIMHY, BHCBITIEHO Cy4acHi MPOSBH 3aBYaJIbOBaHUX (HOPM MEIMYHOTO IIaxpaiicTa 3
6oky ¢apmaneBtrnunux kommaniii CIIA. ITloka3aHo mnpeBeHTHUBHE 3HAYEHHs (eaepaqbHUX MOPOrpam
HOTIEPEPKEHHST PO3IIISAyBaHUX 3JI0YKHIB, a TAKOXX HaBEACHI IepeBard BUBYCHHS aMEPHUKAHCBKOTO JOCBILY
JUISL PO3BUTKY BiTIOBITHOTO HANPSIMY BITYH3HSAHOI HAYKH KPHMiHAIBHOTO TIPaBa.

Knrouogi crnosa: meduune waxpaiicmeo, (hedepanvHuil 3104UH, WaAXpalcvka cxema, Gapmayesmuyna KOMRAHis,

BUPOK CYOy, CMPAX06a MeOUYUuHd.

Kamenckuii  JI.B. BOIIPOCHl YI'OJIOBHOM OTBETCTBEHHOCTHM 3A MEJUILIMHCKOE
MOUIEHHUYECTBO B CHIA / HWacturyr mnpaBa wum. B. Crammca Kiaccndyeckoro npuBaTHOTO
YHUBEpPCUTETA, YKpanHa
B nayuHOif cTaThe paccMaTpUBAIOTCS aKTyalbHbIE BOIPOCH! YTOJIOBHONH OTBETCTBEHHOCTH 3a MEIULUHCKOE
mommenHrdectBo B CIHA. IlpoaHanu3supoBaHBl IOpUIMYECKHE IPU3HAKA M MpPAKTHKA [PUMEHEHHS
(enepanbHBIX 3aPETOB HAa COBEPIICHNE MOIICHHUYECKNX 3JI0YIOTPEOICHUH Ha PHIHKE MEANIIMHCKHX YCIIyT,
M3yYeHBl OCHOBHBIE CHOCOOBI pealM3allii MOIISHHHMYECKUX CXeM. PaccMoTpeHa poib KOMIIETEHTHBIX
NPaBOOXPAHHUTEIBHBIX OPraHOB B IIPOTHBOJCHCTBUM NPECTYIUICHUSIM B cdepe CTPaxoBOH MEIHIUHBI,
OCBEIICHBI COBPEMEHHBIE NTPOSIBICHHS 3aBYalMPOBAHHBIX ()OPM MEIUIIMHCKOTO MOIICHHIYECTBA CO CTOPOHBI
(apmaneBriuecknx kommnanuii CIIIA. Iloka3zaHo mpeBEeHTHBHOE 3HAueHHE (QenepalbHBIX MPOTrpaMM
HpeIynpekACHNs] PACCMAaTPUBAEMBIX MPECTYIUICHHH, a Takke MPUBEACHBI IPEHMYIIECTBA H3YyUCHUS
aMEPUKAHCKOTO OTIbITa JUIS Pa3BUTHS COOTBETCTBYIOIIETO HANPABICHUS OTEYECTBEHHON HAYKU YTOJIOBHOTO
npasa.

Kuiouesvie cnosa: meouyunckoe MOWEHHUYECmso, ¢hedepanbhoe npecmynienue, MOWEHHUYECKAs CcXemd,

dapmayesmuyeckas KOMNAHUSA, NPULOBOP CYOd, CIMPAX06As MEOUYUHA.

Kamensky D.V. ISSUES OF CRIMINAL LIABILITY FOR MEDICAL FRAUD IN THE USA /
Institute of Law Named After V. Stashis at Classical Private University, Ukraine

Issues of criminal liability for medical fraud in the USA are researched in the scientific article. Legal features
and practical application of federal bans for committing fraudulent abuses on the medical services market are
analyzed; main methods of fraudulent schemes realization are researched in detail.

It is mention in the article that health care fraud costs the country an estimated $80 billion a year. And it is a
rising threat, with national health care spending topping $2.7 trillion and expenses continuing to outpace
inflation. Recent criminal cases also show that medical professionals are more willing to risk patient harm in
their schemes.

It is stated that the meaning of medical fraud the does not usually rise any specific questions in American
criminal law doctrine and law enforcement practice. Medical fraud in the U.S. traditionally consists of
forwarding false claims to competent addressees concerning quality and volume of medical services with a
purpose of illegal enrichment.

Attention is paid to such an active component of fighting medical crimes as spreading relevant legal
education and increase of public self-consciousness. Learning practice of medical fraud enforcement in the
USA makes us think of issues of medical fraud qualification in the acts of native doctors. The reason for this
is that current Ukrainian law relates medical practice to the number of business activities that require
licensing.
Key words: medical fraud, federal crime, fraudulent scheme, pharmaceutical company, court’s verdict, insurance
medicine.

MiKHapoHUI TaKT MPO EKOHOMIYHI, COIlalibHiI i KyJbTYpHI NpaBa, BHU3HAYAIOUM IPABO KOMKHOT
JIIO/IMHY Ha HAWBUIINHN TOCSHKHUHN piBeHb (PI3MUHOTO 1 ICUXIYHOTO 3JI0POB’sI, 3000B’SI3Y€E IepKaBH JJIst
3IIHCHEHHS] IIbOTO TpaBa CTBOPIOBATH YMOBH, siKi O 3a0e3nedyBajd BCIM MEAWYHY AOIOMOTY i
MeAMYHUE norsia y pasi xsopoou (ct.12) [1, ¢. 325, 355].

[TutaHHsS KpUMiHAJIBHOI BIAMOBIAAJBLHOCTI 3a 3JI0YMHHA B Cdepi MEIUYHOI MiSUIBHOCTI aKTHBHO
po3rasmanuch y po0OOTax BITUM3HSHUX Ta POCIMCHKUX HAYyKOBIIB, Takux sk [l. AHmpymiko,
M. baxanos, A. Baiina, B. bamaoko, }O. baynin, ®. bepauuescekuii, A. biinos, JI. bpuu, B. Bypuis,
B. I'nmymikoB, P.[I'peBnosa, O.I'pomos, C. I'punuak, B.E€ropoma, O.Kaminyc, [. Kupumok,
I. KonneBuy, O. Kocrenko, H. Kpunosa, B. Kyi, M. Maneina, I. Hikitina, K. IlaneeBa, O. CanpoHos,

FOpuouuni nayku
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I. Centora, T. TapaceBuu, C. Tacaxos, 1. Tspkkosa, 1. ®@ins, I'. UeboTaprosa, K. Ueperko, H. Spmum.
Bomnodac mpo6iemMu IOpUANIHOT OIMIIHKYA KOPHUCIUBOTO 00OMaHy B MEIHUITHHI, 0COOJIUBO HOTO TSIKKHUX
MPOsIBiB, Maibke HE JOCHTIKYBATUCh. 3alpOIIOHOBAHA HAYKOBa CTATTS MOBHHHA YAaCTKOBO YCYHYTH
I[}0 TPOTaJMHY IUIIXOM 3BEPHEHHs N0 mporpecuBHoro aoceigy CIIIA B yacTuHI KpUMiHAJIEHOTO
TepeciiAyBaHHs MaxpaiiChKUX MOCSITaHb Ha BITHOCHHU B cpepi OXOPOHHU 37I0POB S

B.B. bamabko po3kprBae Taki 03HAKH MPOQECIHHNX 37T0YNHIB MEAUIHHUX MPAIliBHUKIB: 1) i 37109MHA
BUHMHIOIOTHCS] HE B c(hepi OXOPOHHM 30pPOB’sl B3arali, a B cepi MEAUIHOr0 OOCTYrOBYBaHHS; 2) BOHU
BYMHIOIOTHCS CTEiaIbHUMH Cy0’ €KTaMHi — MEANYHUMH TIPAI[iBHUKAMH Y 3B 3Ky 3 BUKOHAHHAM HUMHU
npodeciiHuX 00O0B’S3KIB 13 HAJAaHHS MEIWYHOI JOMOMOTH 1 MEIWYHHX MOCHYT; 3) Taki 3JIOYHHU
CTBOPIOIOTH 3arpo3y 3amofisiHHSA a00 3amofiloloTh (AaKTUYHY IIKOAY JKUTTIO Y 370POB’I0 OCOOH
(ocib) abo iHIIMM OXOPOHIOBAHUM KPUMIHAJILHUM 3aKOHOM MPAaBOBiIHOCHHAM; 4) I 3JO0YHHH
BUMHIOIOTECSI YMHCHO a00 4yepe3 HeoOepexHICTh [2, 44]. Jlemo 3abiratoun Hamepen, 3a3HaYNMO, IO
JIesiKi 3 HaBEJCHUX O3HAaK KOPECIOHIYIOTH i3 MOJIOKEHHSAMU Mpo MeauyHe mraxpaiicteo B CIIIA.
Bognowac, mpoBoAsSYM OIIIAJ MEAUYHUX 3a00pOH 332 KPUMIHAIBHUM 33aKOHOJIABCTBOM JIESAKHX
rocTcomianmictnaanx kpaim Cximaoi €Bpomu Ta CHJI, xpain banrii, 3axigaoi Ta lleHTpasbHOI
€Bporn, a TakOX a3ifChKO-TMXOOKEaHCHKOTO PETiOHY, aBTOpKa YOMYCh 3ajIHIIWIA BiAIOBITHHUIMA
aMEepHKaHCHKUH JTOCBIJ 11032 YBarow.

MeTo10 3aITpONIOHOBAHOI CTATTi € 3’SICYyBaHHS OCHOBHHX IOJIOKE€Hb KPUMIHATBHOI BiAITOBiAaIBHOCTI
3a MmeamuHe maxpaiictBo B CIIIA, po3KpuTTS OCHOBHHX (POPM TaKOi 3JOYHMHHOI TOBEIIHKH, IO
nependaueHi  QenepaibHUM KPUMIHAJIBHUM 3aKOHOJABCTBOM, O3HAWOMIICHHS 3  BIJTIOBITHUM
CEerMEHTOM IPAaBO3aCTOCOBHOI TMPAKTUKH, TPOBEACHHS JOPEYHUX Mapaiened i3 BITUYM3HSIHUM
MiIX0/I0OM JI0 FOPUIUYHOI OI[IHKU CXOKUX 32 3MICTOM 3II0B)KHBAHb.

3MicT MEIUYHOTO IIaXpaicTBa 0COOIMBUX MMUTAHb B AMEPUKAHCHKI KPUMiHAIBHO-NIPABOBIM JOKTPUHI
Ta TPaBO3aCTOCOBHIN MpakTHlli He BUKIUKaeE. [llaxpalicTBO Ha pHHKY MEAMYHHX MOCIYT (Hajii B mil
cTarTi — MeanuHe mmaxpaiicteo) CUIA TpagumiitHO morsirae B MOJaHHI 3aBiJOMO XHOHMX BHMOT JI0
KOMIICTEHTHUX ajpecaTiB IMOJ0 SKOCTI Ta 00CATy MEOMYHUX IIOCIYT 3 METOI HE3aKOHHOTO
30arayeHHs. 3BUYaifHO, BCi CIOCOOM CKOEHHS IIBOTO Pi3HOBHIAY O1TOKOMIPIIEBUX 3JI0OYMHIB BaXKKO
nepepaxyBaTi. Tak, Hanpukiaa, 3 00Ky MEIUYHMX MPAIiBHUKIB Ta MEIUYHUX KOMIIAHIHN IIaxpanchKi
Iii MOXKYTh TOJISITATH B: peajizallii yepes3 MiJCTaBHUX MAIiEHTIB MEUYHUAX TPENapaTiB, y IKUX HEMAE
noTpedH, i3 MOJAIBIIOK Peati3alielo TAKUX MpernapaTiB Ha YOPHOMY PUHKY; BUCTABIISTHHI paxyHKiB 32
MEJIMYHI TIOCTYTH, 110 HE HaJlaBAIMCS B3arajii ado HaJaBaJIuCs JIMIIE YaCTKOBO; JyOJIIOBaHHI PaxyHKIiB
Ha OJHI ¥ Ti )X camMi MEeIWYHI MOCIYTH; MMiIPOOJIEHH] 1aT, HalMEHYBaHb HA/IaHUX MEIUYHUX MOCIYT,
MEPCOHATBHUX JIAHUX OCi0, SKi HAJAlOTh YW OJIEPXKYIOTh TaKi IOCIYTH, YMHUCHOMY ITiJIpOOJIEHH]
JiarHosy, ictopii XBOpOOM YU OIMUCY 3aXOJiB MEIMYHOI JOTOMOTH 3 METOI 30UIBLICHHS PO3Mipy
BapTOCTI JIIKyBaHHs;, OJIEp>KaHHI Y MPOIMOHYBaHHI T'POIIOBOI BUHATOPOAU («BIAKATIBY) 32 3aTydeHHS
HOBHX TAIli€HTIB; 0pOPMIIEHHI Ha POOOTY IMpaIiBHUKIB 0€3 HaJeKHOT MEUIHOT OCBITH, JIIEH31H uu
JI03BOJIIB; BUCTaBJsIHHI 3aBiioMoO (anbcu(ikoBaHMX YK 3aBUIEHUX pPAXYHKIB Ha MeIUYHE
00CJTyroByBaHHS CTPaxOBUM KoMriaHissM Tomio. 1[0 »k CTOCyeThCs MAlli€HTIB, TO IIaXPalCTBO 3 IX
00Ky MOKe BUMHSTHUCS, HAPUKJIIA, TAKUM IIIISIXOM: Ha/IaHHS 3aBilOMO HETPaBAWBOI iHpoOpMaIii mijg
Yyac 3asgBOK Ha MEIUYHI MOCIYTH; MiipoOKa BUIMCAHWX PEIENTIB UM HEJEraJbHUH MpOJaX IIKiB,
0COOMCTO OJIEp)KAHHUX 3a PEUEeNTOM; BUKOPHCTAHHA OOJIaAHAHHS, TNpedepeHiii, MeInIHOTO
TPaHCIIOPTY JUISi OCOOMCTHX TOTpeO, HEe MOB’S3aHUX 3 JIKYBAaHHSAM; Iepeiadya Yd BHUKOPHCTAHHS
KapTK{ MEIMYHOTO CTpaxyBaHHS 1HIIOT 0COOH.

OTxe, SIKIIO 3BEPHYTHUCS JIO KPUMIHOJIOTIYHOI TEPMIHOJOrII, € BCl MiJCTaBH BIIHECTH MEIUYHI
3JIOBXKMBAaHHS JI0 KOJa HEHACWIHHHIIBKHX OLIOKOMIPIEBUX 3JIOYMHIB 13 TEPEBa)KHO KOPHCIUBOIO
MOTHUBALIIEIO.

3Beprac Ha cebe yBary Takui Ba)KJIMBUH acleKT MEAWYHUX IIaXpacTB, K 1X YITKO BHUPaKEeHE
EKOHOMIYHE MiArpyHTs. MoBa HIeThcs PO aMEPUKAHCHKI CTPaxoBi KOMITIaHIT BKIFOYAIOTh PHU3UKH Ta
30UTKM BiJl TaKWX IAXPACTB y BapTICTh CTPAaxXxOBHUX MPOIYKTIB, TUM CaMUM NEepeKIaAar0un
JOJIATKOBHM (hIHAHCOBUH TsArap Ha IUICYl 3aKOHOCIYXHSHUX KiieHTiB. CTaTHCTHKA IIOKa3ye, IO
BHACJIIIOK 3HAYHOI IMOIIMPEHOCTI MEIMWYHOro Imaxpaicrsa, 10 IEHTIB 13 KOXHOIO JoJjiapa,
BUTPAYEHOTO HA MOKPHUTTS TAKUX CTPAXOBUX BHUIIAJIKIB, CIPSIMOBYETHCS Ha 3a/JI0BOJICHHS 3aBiJIOMO
XMOHUX 3asiB PO CTpPaxoBe BiAmkomyBaHHs. OTKe, HA HAI TOMJIAJ, MPOOIEMH TPOTH Il MEIMIHUM
maxpaiictBaM y CIIIA Mo)kHa BBaXKaTH aKTyaJIbHUMH, MacIITA0OHMMM Ta TaKUMH, IO MOTPEOYIOTh
OINEePaTHBHOIO pearyBaHHs 3 OOKY JIepP)KaBH.
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IIpo MaciTaOHICTh KPUMIHAIBHOI MisSIBHOCTI Ha pUHKY Menndaux mociyr CIIIA, a Takox mpoTumil
if 3 OOKy JepkaBW SICKpaBO CBimuaTh Taki mudpu. Tak, 3a migpaxyHkamu DemepaibHOro 0rpo
po3ciinyBaHb (nam y uidd crarti — ®BP), MmenuuHe maxpalicTBO «00XOUTHCS» TUIATHUKAM TOJATKIB
npubmm3Ho y 80 mupa. mon. mopoky [3]. [Ipu mpoMy, BpaXoBYHOUM HAJA3BUYAHO BUCOKHA CTYITiHb
JATEHTHOCTI IUX IOCATaHb, a TaKOXX OOMEXKEHICTh PecypciB MpPaBOOXOPOHHUX OpraHiB, piBEHb
PO3KPHUTTS MEIWYHHX 3JIOBXHBAaHb € HOCUTh HU3BKHM. lIpotsrom 2012 p. denepanpHmMil ypsia 3Mir
MOBepHYTH ONM3bko 4,2 MIpA. J07., IO OYyiaM BHIydYeHI 3 CUCTEMH MEIUYHOTO CTpaxXyBaHHS
MPOTHUIPABHUM IIIIXOM. 3a BECh dac ICHYBaHHSA WmboBOI enepanshoi [Iporpamu mpoTumii
[IaxpaiicTBaM Ta 3JIOBXKHBaHHAM Yy cdepli OXOpOHH 3AO0pOB’S, IO CIHITBHO pealli3yeThes
MinictepcTBoM ocTHLii Ta MIiHICTEpCTBOM OXOpPOHH 3I0poB’se Ta couianpHux ciayx0 CLIA,
nounHaroun 3 1997 p., 10 QoHAIB MEIUYHOTO CTPaxyBaHHs OYyJO MOBEPHYTO MOHAM 23 MIpI. JOI.,
OJIep’KaHUX MEPEBAYKHO MIAXPANCHKAM MUITXOM.

3okpema, y 2012 poui MinictepctBo toctuuii CLHA (denepanbHa NmpoKypopchKa ciry:k0a — aBT.)
nopymwio 1131 xpumiHanbpHy cripaBy Ipo MeAuyHe maxpaicTBo npotu 2148 ocib. Ynpoaosx 1boro
nepiogy 826 oci6 Oymo 3acymkeHo 3a BimmoBimHi 3mounHU. OKpiM 1poro, y 2012 p. mpoKypopcehbKi
BIJIIIITK TIO BCiM KpaiHi moganu 885 MUBIIBHIX MO30BIB Y CIIpaBax Mpo MEIUYHE MIaXPaicTBO. Y CBOIO
4yepry, 3aBISKA MACHBHHM PO3CIiJyBaHHSIM 3JIOBKHWBaHb Ha pPUHKY MeanyHux mociayr OBP
MIPUITMHWIO MisTBHICTE 329 opraHizamiid, 0 BeMW HE3aKOHHY MisIBHICTH. | eHepanpHHI 1HCIIEKTOP
MiHicTepcTBa OXOpPOHH 37I0pOB’s Ta comianbHux ciyk0 CHIA (paxTuHO, KOHTPOIIOIOYUI OpraH i3
MPaBOOXOPOHHUMH TOBHOBaXCHHSIMH — aBT.) MPOTSATOM PO3IIISAyBaHOrO mepiogy moszbasuB 3131
Cy0’€KTa MEIMYHOT MisUTbHOCTI (SIK (Di3UYHMX, TaK 1 FOPUIUYHHUX OCi0) MpodeciiHuX TileH3ii, y ToMy
YHCIIi, BHACTIZOK BU3HAHHS X BAHHUMH y BUMHEHHI MEAUYHHX 3JI0BKUBaHb.

Y 2007 p. mHa 6a3i I'enepanpHOi npokyparypu, DBP Tta Bimminy [enepanbpHOro iHcmekTopa
MiHicTepcTBa OXOPOHH 370pOB’s Ta comiaiabHuX ciy:k0 CIIIA OyB cTBOpeHUI criemiaabHUN MiIPO3ALT
3 PO3KPUTTSI MaxpaicTB y chepi oxoponu 310poB’s. Ha ceoromni BiAIiM 1HOT0 MiAPO3ILTY YCIIIITHO
¢yHKIiOHYIOTh y neB’siti Benmukux Mictax CIIA. 3a miicte pokiB iCHYBaHHS MiAPO3ILTY O
KpUMiHANBHOI BiJMOBiAadbHOCTI Oyno mpuTsarHyto moHaa 1700 oci0, ski cBOIMH [IisSIMH 3aBIaiiv
MaTepianbHUX 30MTKIB mporpami Memikep” Ha cyMy mOHAA 5,5 MiIps. 1071 IToeHy 0 CBOT 3yCHIs 3
MPABOOXOPOHHOIO MIsITBHICTIO IHIIMX OPraHiB, IO PETYIIOITh aMEPUKAHCHKUH PHUHOK MEIMYHUX
TIOCITYT, TMIAPO3/IiT 3 PO3KPHUTTS IIAXPAHCTB Y cepi OXOPOHH 3/I0POB’S ICTOTHO 3MEHIIIMB KiJIbKICTh Ta
00CsTH MmaxpaichbKuX 3710BKHBaHb Y CTPAXOBili MEUIIMHI.

Ynponosx oanoro smme 2010 p. indopmaropam, siKi MOBIJOMWIN NPAaBOOXOPOHHUM OpraHaMm Ipo
BUMHEHI y cdepl MeAuWIMHM IIaxpaicrsa, Oyno BuruiaueHo noHax 307 MIIH. JOJ. TpoLIOBOI
BUHAropoju. Jlemro ipoHivHO 3a3HaYMMO, 10 KOPUCIIMBA MOTHBAIISl BOUEBHU/Ib PUTAMAHHA HE JIUIIE
HI1axpasm, a i BlIacHe THUM, XTO iX 4ac BiJ 4acy BUKPHBAE.

HaBeneni craTMCTHMYHI TMOKa3HUKM BKa3ylOTh Ha JIOCUTh BHCOKY AaKTHBHICTb aMEPHUKAaHCHKOI
MPaBO3aCTOCOBHOI MMPAKTUKH B YACTHHI KPUMIHAIBHO-IIPABOBOI OXOPOHH CHCTEMH OXOPOHH 3JI0POB’SI
BiJl MPOTHUIPABHUX MTOCATAHb.

YcnimHe KpuMiHaJIbHE MEpeciligyBaHH MEPEXi MEIUUHIX yCTAaHOB, KOHKPETHOI MEIMYHOI yCTaHOBU
YU KOHKPETHOI'O MEIUYHOTO IMpAIliBHUKA MOXE MaTH CEPHO3HI IOPHUIWYHI HACTIAKH, a came:
MOKapaHHs y BUIIAAI To30aBiieHHS Bomi Ta (abo) crilaTH KpUMIHAIBHOTO mTpady, a TaKokK
nmo30aBieHHs nmpodeciiiHo JieH3ii Ha MpaBo HAJAaHHSA MEIUYHUX TOCTYT.

IOpunuuHol0 miACTaBOIO A NPUTATHEHHS [0 KPUMIHAJIBHOI BiAMOBIJAILHOCTI 3a MIaxpadChbKi
3JIOBKUBAHHS Ha PUHKY MEAWYHUX Mochyr uctynae § 1347 pozminy 18 3i6panns 3akonis CIIA
(po3nin 18 HeodiniiHo Ha3uBaeThCs GenepanbHuM KpuminansHuM KozxekcoM, aami B ik crarti — KK
CIIIA). BigmosimHo mo i€l 3a00poHHU, Oyab-sika ocoba, SKa CBiIOMO YM YMHCHO peali3oBye abo
HAMaraeThCsl peaji3yBaTH CXeMy YHM MaxXiHAIlif0o 3 METOIO: a) 3JIOBXKHUBaHHs OYAb-SKOI MPOrpamoro
MEJIMYHOTO CTpaxyBaHHs abo O0) oJepkaHHS UDIIXOM 3aBiJIOMO HENpaBJWBUX IOBiJIOMIICHb,
npe3eHTanid yu o0iugHOK OyAb-sKMX KOLITIB YU MaifHa, 10 3HAXOJSAThCA Y BJIACHOCTI UM YHPAaBIiHHI
Oynb-siKO1 MpOTrpaMHM MEIUYHOTO CTpaxyBaHHS, y 3B’A3Ky 3 HaJlaHHSIM 4YH OIUIATOI OyAb-sKOl

! Menikep (anrn. — Medicare) ameprkaHchka (enepanbHa IpOrpaMMa MEJHYHOTO CTPAXyBaHHS, PO3PaXoBaHA Ha OCI6
cTapure 65 pokiB i Ha JesIKi TPyNn iHBamiAiB Ta XBopuX. Memikep sk mpaBuio nokpuBae 80% amOyIaTOpPHHX MOCIYT Ta
MaibKe yci OCITyry TIPH TocIiTani3arlii.

FOpuouuni nayku
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MEIUYHOI IMOCIyrd ado CTPaxoBOI0 BIAIIKOAYBaHH:, Oyne omTpadoBaHa 3a mpaBwiamMu po3aity KK
Ta (a00) mo30ariieHa BOJi Ha cTpok 10 10 pokis. Skio mopyimieHHs 1boro maparpadyy npusBeae 10
CEpHO3HOTO TIJICCHOTO YIIKOKEHHS (MOHSTTS sikoro po3kpute B § 1365 KK CIIA), 1o BuHHOI 0coOu
Oyzae 3actocoBaHo mmTpad Ta (a00) mo30aBiaeHHS BoJi 10 20 POKIB; SKIIO X HACTIAKOM OKPECICHOTO
MPOTUIPABHOTO MiSTHHA CTaHE CMEPTh MOTEPITJIOr0, TO BUHHUH, OKpIM CIUTaTH mTpady, Moxke OyTH
TOBIYHO M030aBIeHUI BoJIi [4, 622].

VY § 1347 KK CIIIA Kourpec iCTOTHO 3HH3MB MOPIr Uil BCTAHOBJIEHHS O3HAK Cy0’€KTUBHOTO
CTaBJICHHS BUHHOTO J0 CBOIX Hiif Ta iX HacmiakiB. e BOaUaeThCss B mpsMiil BKa3iBIi 3aKOHOIABIIS Ha
HE0OOB’SI3KOBICTh BpaxyBaHHS KOHKPETHOI METH CKOEHHS MEIMYHOTro maxpaiictBa. OTxe, TOJIOBHE
MUTaHHS TOJATaE B TOMY, Yd Oynu Aii BHHHOTO Oe3mocepeIHbO CIIPSIMOBAaHI Ha 3JI0BXHUBaHHS B cdepi
MEIUYHOTO 0O0CIYroByBaHHs. Bu3HaueHHs MeTH, Ky oco0a mepeciigye B KOHKPETHOMY BHIIAJKY,
CTa€ MUTaHHAM APYTOPAIHUM.

Bigmosimno no u. (b) § 1347 KK CIIIA, 3actocyBaHHs HaBelCHOi 3a00pOHHM HE BHMArae Bij
3aCy/PKEHOTO YCBIJIOMJICHHS 3arp03d KPHMIiHAJIBHOI BiJIIOBINATBHOCTI 32 MEIUYHI 3JIOBXKHBaHHS. Ha
TIpUKIIaAi aHaidizoBaHOI (emepanrbHOi 3a00pOHN MOKHA TOOAYUTH, IO KPUMiHAIBHE 3aKOHOIABCTBO
CIIA Bu3Hae KIacHUHy MPE3yMIIIifo: ignorantia juris non excusat (Bix jiaT. — He3HAHHS 3aKOHY He
BUOAYAETHCH).

AHani3 3aKOHOJAaBYOi KOHCTPYKIIi KPUMIHAJIBFHO-IPABOBOI HOPMH TIPO MEIUYHE IIaxpaiiCTBO
CIIOHYKA€ Hac 3BEPHYTH yBary Ha JeKinbka crenniganx MoMmeHTiB. [lo-miepire, SKio 3BepHYTHCS 110
BITYM3HSHOI KPUMIHAJIBHO-IIPABOBOI TEPMIHOJIOTII, el CKJaj 3I0YMHY CKOHCTPYHOBaHHUH 3a THUIIOM
ycideHo-MaTepianpHOro. [lpsiMa 3akoHOAaBua BKasziBKa Ha peamizallilo 4d crnpoOy pearizamii
BIMMOBIHOT cxemu (MaxiHaIlil) HaJae MPABOOXOPOHHUM OpraHaM IOPHINYHI TIACTaBH IS
MOPYIICHHS! KPUMIHAIBHUX CIPaB HaBiTh 32 BUMHEHHS MOYaTKOBUX [IiH, CIIPSIMOBAHUX Ha pealtizaliiio
maxpaicbkux cxeMm. OcoOy Oyje BU3HAHO BUHHOKO B pa3i BCTAHOBJCHHS ii YMHUCIy Ha peai3alliro
TaKOi CXeMH, He3aJIe)KHO BiJI peasIbHUX UM OYiKyBaHUX HACIIJIKIB POTUIIPABHOI IIOBE I HKH.

[o-mpyre, mucmosmmisi § 1347 KK CIIIA wmae, 3HOBY X Takd 3BEpPTAIOYHCH O BITYH3HSIHOL
TEPMIHOJIOT1], YiITKO BHpa)XCHUH BiACWIbHUN Xapaktep. [iiicHo, Bka3iBka Ha monokeHHs KK CIHA
II0JI0 BU3HAYCHHS PO3MIpPY 3aCTOCOBYBaHUX MITpadis, a Takox Oe3nocepeane nocuianus Ha § 1365
KK CIIIA B yacTHHI BCTaHOBJICHHS O3HaK CEPHO3HOTO TIIECHOTO YIIKO/KEHHS CBiT4aTh, 3 OJHOTO
0oky, Tpo HeOakaHHs (elepaibHOTO 3aKOHOJABIIS 3axapallyBaTH i 0€3 TOro 3MICTOBHO CKIIaJHY
HOpPMY JIO/IATKOBHMH TIOJIOKEHHSIMHU, @ 3 1HIIOTO — PO 3arajoM BJANy iHTerpamito i€l 3a00poHU B
MaTepito KpUMiHAIBHOTO 3aKOHO/IaBCTBA.

3aciayroBye Ha yBary W «mpouenypHuit» 3a mictoMm § 1345 KK CILA, mo pernaMeHTye MUTaHHS
MPU3HAYEHHS CYIOBHX 3a00pOH y KPUMiHAIBHUX CIpaBax Mpo MIaxpaicTBa, y TOMY YHCII MEJIWYHI.
BignoBigHo 1m0 mosoKeHb Li€l HOPMH, 3a HasBHOCTI y (eaepaabHOro NPOKypopa AOCTaTHBOI
iH(pOpMaLii Ipo TPUBAIOUY CXEMY MEIMYHOIO IIaXpaicTBa, BiH MOXKE 3BEPHYTHCS A0 CyAy 3 BUMOTOIO
PO MPUMYCOBE MPHUIHUHEHHS MPOTHIPABHOT JSUTBHOCTI, a TAKOX MPO 3a00pOHY OYyIb-SIKUM YHHOM
BiJUy’KyBaTH MaiHO, ojepkaHe B Tporeci Takoi misuibHOCTI. Cyn 3000B’s3aHUI y HaWKOPOTIIHMN
MO>KJIMBUH TEPMiH PO3IJISIHYTH 3BEPHEHHS 1 YXBAJIUTU CBOE PillICHHS.

Benukwii 3a 00csiroM, IpOrpecUBHAN 3a 3MICTOM Ta Oe3repeyHo MacTaOHui 3a ceporo Iii AKT mpo
JOCTYITHY OXOPOHY 310poB’st Ta 3axuct marientie y CIHIA (aura. — Patient Protection and Affordable
Care Act), npuitastuii y 2010 p., TakoX 3aKpilyB HU3KY ITOJIOKEHb, CIPSIMOBAaHUX Ha IMPOTHUJIIO
3JIOBXKMBAaHHSIM y CHCTEMi OXOPOHU 3710poB’s. 30kpema, § 6601 Axty BHic icTtoTHi 3Minu jo § 1131
Pozniny 29 3iopanns 3akoniB CIIA, a came, 3a00pOHHMB HajaBaTH HaWMaHMM IIPAIliBHUKAM,
poOOTOJaBUAM, KOMIETEHTHHM [JEpKaBHUM CIY)KOOBLSIM YH iX MpeAcTaBHUKaM 3aBiOMO
HETpaBAMBY YU HEMOBHY iH(OpMaIiio MO0 TaKUX MOJ0XKEHb Yrof MPo MeIuYHe 0OCIyroBYBaHHS:
1) dbinaHCOBHMIA CTaH YM TUIATOCIIPOMOXKHICTH MeOM4HOI yroju (ruiaHy); 2) mepeBard (mpusisiei)
MEJWYHOT yroju; 3) 3MiCcT yroJd B YacTWHI aJMiHICTpYBaHHs Ta O(DilliHHOTO peryJiroBaHHS 3 OOKY
YIOBHOBR)XCHHUX OpraHiB Bianu; 4) 3MIiCT YroAW B YaCTHHI BUKIIOYEHHs 31 chepu odimiitHOTO
perynioBaHHS 3 OOKYy YIOBHOBa)KCHHUX OpraHiB Biajgu meBHoro mrary. CreliaibHa MPUMITKA JI0
naparpadgy BKasye Ha Mexi WOro [ii: KpuMiHajlbHA BIAMOBIZAJBHICTH 3a HaBeAcHI (QOpMHU
HIaXpaiChbKUX 3JIOBKMBaHb HAcTae JIMIIE B pa3l YKIagaHHA TPYNOBUX YroJ MNpPO MeIudHe
CTpaxyBaHHS, KOJH JeKiJbKa KOMIaHii 00’€qHYyIOTh CBOi (iHAHCOBI pecypcu UIs NPUIOAaHHS
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TPYIIOBUX CTPaxOBUX TOJICIB TpalliBHUKaM (3a3BUYail 31 3HAYHO KpallMMH YMOBaMH IIOPIBHSHO 3
MpUAOaHHAM 1HIWBITyaIbHHUX TOJIICIB).

IcrotHi 3Minn Oynu Takox BHeceHi Aktom 1o § 1150 Pozginy 29 3i6panns 3akoniB CLIA B yactuni
3aCTOCYBaHHs TIOJIOKEHb KPUMIHAJIBHOTO 3aKOHOAABCTBA INTATIB y MPOLECI PO3CIiLyBaHHS
[IaXpaiCTB, TIOB’I3aHUX 13 YKJIAIaHHIM UM peati3alli€lo TpynoBHX YroJ PO MEANYHE CTPaXyBaHHS.

Hapeneni BuIe TOJOKEHHS IMIKPECITIOIOTh JICTAIBHICTh, B3a€EMOIOB’S3aHICTh 1 BOJHOYAC
yCKJIaAHEHICTh (iHOAI, Ha HaIl TMOTJISAA, HEBUIPAaBAaHy) BiAMOBIJHUX NPHUIUCIB KPUMiHAIBHOTO
3akonomasctBa CIIIA. JlificHo, 3 mOTmsAy BITYM3HSIHOI 3aKOHOMABYOi TEXHIKM Habarato mpocTimie
Oyi0 06 TOCTIIOBHO PO3TallyBaTH B3a€MOIIOB’si3aHI HOPMH 3 OIHAKOBOIO c(heporo KpHMiHATBHO-
NPaBOBOTrO perynoBaHHs. [IpuHaiiMHI SIKyCh TpakTHYHY KOPHCTh aMEPHKAaHCBKOMY MiIXOHIi A0
BiZIOKPEMJICHOT'O PO3TAIlyBaHHS 3aKOHOJABUMX MOJI0KEHb HAIIe JOCIIIKEHHS HE BUSBHIIO.

Posrnsm ocHOBHHX TOJIOKEHh KPUMIHABHOI BiAIOBITAIBHOCTI 3a Meau4aHe maxpaiictso B CLLA Oys
Ou HermOBHUM 0e3 3BEpHEHHS 70 OMyOJiKOBaHUX MaTepialiB Cy4acHOI MPaBO3aCTOCOBHOI MPaKTHKH B
uiit cdepi. Hactynuuit indopmaniiinuii muct deaepaibHOl MPOKYPaTypH SICKPaBO IEMOHCTPYE PiBEHb
aKTyaJIbHOCTI Ta WPAKTHYHOI 3HAYYIIOCTI 3aCTOCYBaHHS KPHMIHAJBHO-TIPABOBHUX CAHKIIHN 10
MEIWYHHX [IaxpaiB.

Tak, BUpokoM (enepaibHOro Cyay MiBAeHHOTro okpyry mraty ®nopuna 46-piuny Jopy Mopeiipa
Oyno 3acymkeHo A0 19 pokiB i 7 wMicsliB mo30aBiI€HHS BOJi, a TaKOX Maibke 7 MIH. JOI.
KOMIICHCAIlIHHAX BHUIUIAT 3a CKOEHHS 0araToemizofHOTO ImaxpaictBa B cdepi MEIUIHOTO
00CITyrOBYBaHHSI.

Sk cBiguaTh MaTepianyd KPUMiHAIBHOI CIIPaBH, 3aCyJPKEHA € BIACHUICIO Ta BUKOHABUUM JUPEKTOPOM
kommaHii «AnHa Hepciar» (M. Masmi), mo Hajgae MeAWYHI Ta O3[0POBYI MOCITYrd ocodawm,
3acTpaxoBaHMM y cucTeMmi Memnikep. ['0JIOBHOIO METOI0 KOMIIaHii, K BCTaHOBHJIO CIIiJICTBO, OYJIO
HaJaHHs Joporux (izioTepaneBTUYHUX Ta 03J0POBYHX IMOCIYT JITHIM rpoMajisHaM, y SKUX He Oyio
HeoOXimHoCTi Ta (a00) sIKi B3araii He Oynu HaJIaHi.

Hopy Mopeiipo Oyno BH3HAHO BHHHOI B JEKUTBKOX €Mi30/lax 3MOBH Ha CKOEHHS METUYHOTO
nraxpaiicrsa, 3MoB1 Ha oOMaH Crnonmyuenux llltatiB B 0co01 opraHiB Biajau, OJep>KaHHS Ta nepenadi
xa0apiB, 3MOBHM Ha JIeTaii3allilo 3JIOYMHHUX JOXOJIB Ta OCOOMCTOI Jieraiaiii 3JIOYMHHUX JTOXOJIB.
byno BcTaHOBIEHO, MO 3acy/KeHa CIUIadyBaja HE3aKOHHY BHMHAropojay TallieHTaM Ta iX
Npe/ICTAaBHUKAM, a TaKOX CTPaxOBUM areHTaM 3 METOI TOAaJbIIOr0 BHUCTABISHHS 3aBilIOMO
HETpaB/JIMBUX PaXxyHKIB CTPaXOBHM KOMIIaHisiM. Mopeipo ykiaaana He3aKOHHI YTOJiU 31 CTPaXOBHMHU
areHTaMH 3 METOIO0 3ay4eHHS HOBUX KIIIEHTIB, a TAKOXK KOHTPOIIIOBAJIA MpoIec 0(hOPMIICHHS 3asSBOK
Ha OJICp’KaHHS CTPaxOBUX BHIUIAT Biag Mexikep. OTpuMaHi KOIITH 3acy/DKEHA «BIIMHUBAa» 3 METOIO
NPUXOBYBaHHS TMPOBEJCHUX (PIHAHCOBUX OIEpalliif, a TAKOX CTBOPEHHS HEOONIKOBAHOI TOTIBKH IS
pO3paxyHKiB i3 Malli€eHTaMH, CTPaXOBHUMH areHTaMu Ta iHIIMMH ocobaMu, AKi Oynmu 3ailydeHi 1o
MaxiHanii komnanii «AHHa Hepciary.

OTxe, y nepiox 3 jumHs 2010 p. o TpaBens 2013 p. Menikep uepe3 maxpaicbKi CTpaxoBi BUMOTH
BUILIATHIIA 0YOJIOBaHiit Mopeiipo kommaHii 61u3bpko 7 MitH. 10i. [5].

Cxoxuil 3a 3MICTOBHUMHM Ta TreorpaiyHMMu O3HaKaMHM HpPUKIaJ 3HAaXOAUMO B Marepiajax
KpUMiHANBbHOI crnpaBu 3 oOBuHyBadeHHs Jlyica AnsOepra I[lepopko B CKOEHHI MEIMYHOTO
nraxpaiictsa nmpotu nporpamu Megikep Ha cymy 10,5 MutH. o1, Y MaTepianiax KpUMiHAIBHOI CIIPaBU
3a3HadeHo, mo B mepiox i3 smcromana 2007 p. mo ceprnens 2009 p. migkonTposibHa [lepomxo
kommaHis «Penpto Tepami CeHTep» Mmojgana 3aBiJIOMO HEMPaBAMBI 3asBKH Ha BIiIIKOYBAaHHS BiJ
Menikep Ha cymy 10,549,361 nmon. I3 Hux 6,2 MiIH. J0in. OyjiM CHpSMOBaHI Ha pPaxyHKH
MiAKOHTPOJIBHOT KOMIIaHii, 3BiIKH, y CBOIO Yepry, epeBeAeHi Ha paXyHKH O(QIIOPHUX KOMMAaHil, 10
Takok Hanexanu [lepomxo. YacTuHy HE3aKOHHO OJEpKaHMX KOWITIB OyJ0 BUTPAaueHO Ha
3aBOJIOJIIHHS 1H(OpPMALIi€I0 PO 3aCTPAXOBAHUX OCIO — 13 METOK) BUKOPUCTAHHS MMEPCOHAIBHUX JTAHUX
y mIaxpaiCchKuX MiIsix [6].

Sk 6aunMo i3 HaBelEHUX MPUKIAIIB, CXEMH MEIUYHOTO IIaXpaicTBa 3arajioM € JOBTOTPUBAIOYHMH.
Takox BOHM MalOTh YiTKO BUPAXKEHY KOPHUCIIMBY CIPSIMOBAHICTh Y BUIIIA/I OJCPKAHHS 3HAYHUX CYyM
KOIITIB BiJl CTPAXOBUX KOMIIaHIH 32 MEIWUYHI MOCIYTH, IO 3aBIiJOMO HE HalalOThCs (HAAAIOTHCS Y
HENIOBHOMY 00Cs131).

FOpuouuni nayku
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Ille omui€r cdepord aKTHBHOI'O 3aCTOCYBAHHS IOJIOKEHb (elepaJbHOr0 KPUMIHAIBHOTO 3aKOHY B
TOCITIKYBAaHOMY KOHTEKCTI € KOPYIIiMHI 32 3MICTOM BiIHOCHHH MK BHPOOHHKAMH MEIHMYHOI
npoaykKinii (00JaJiHaHHS) Ta 3aKJIaJaMd OXOPOHHU 3JI0POB’s. Y TOHHUTBI 3a MPUOYTKOM aMEpPHKaHCHKI
KOMIIaHi1-BUPOOHUKY JIIKAPCHKUX TMPerapaTiB Ta MEIUYHOTO OOJIaJHAHHS HEPITKO MEPETUHAIOTh
MEXY JO3BOJICHOTO. 3a3BHYAl 1€ MPOSBISETHCA B 3aByaIbOBAHOMY MiAKYII MTPEICTABHUKIB MEIUIHIX
3aKJIaJiB: TOHOPApH, OIUIaTa KOHCYNBTAIlIfHUX IIOCIYT, MOBHE TOKPUTTS BUTPAT, OB A3aHHUX 13
ydacTio B npodeciiHux KoH(pepeHLisX Ta ceMiHapax (BKIIOYal0UM PO3BaKAIbHY YacTHUHY), TPaHTH,
MOapYHKH — IIi Ta 0araro iHIINX METOMIB «IIEPEeKOHAHHS» B IEepeBarax, CKakiMo, sIKOTOCh HOBOTO
MEIMYHOTO TpenapaTy aKTHBHO 3aCTOCOBYIOTHCA Oi3HECOM [UIsl PO3MIMPEHHS PUHKIB 30yTy. Y
BUIAJKY K, SIKIIO TaKi MPOMOAKIIii CTOCYIOThCS MEIUYHOI MPOAYKIIii, IO OIUIAYYEThCS 32 PaXyHOK
JICpKaBHUX CTPaXOBUX KOMITAHIH, [l BU3HAIOTHCS HE3aKOHHUMU.

IMonoxenns: demepanbHoro Akty mpo Hempasmusi Bumoru (anrin. — False Claims Act) mpsimo
3a00pOHSIOTh MPONOHYBAaHHA YH OJIepXKaHHs Oyab-sKoi MaTepiallbHOI BHHAaropoau B OOMiH Ha
npuaOaHHs, TECTYBaHHA YW BHKOPHUCTaHHS OyIb-IKOTO MEIMYHOTO MpemnapaTy (IpUCTPOIO), MIO
oriadyeTbes (pemepanbHO0 abo MICIIEBOIO MPOrPaMO0 MEAMYHOro cTpaxyBaHHA. Llg 3ab6opoHa mae
JiTKO BUPaKEHE IPEBEHTUBHE IPH3HAYCHHS, OCKUIBKH 3acTepira€ MEIWYHUX MPAIliBHUKIB Bil
BUMAJKIB HEOOIPYHTOBAHOTO (SIKIIO HE CKa3aTH — HAaB S3JIMBOIO) 3aCTOCYBaHHS HEMOTPIOHHUX,
HEesSKICHUX YU HaBiTh HEOE3MEUHUX IperapariB ado METOIiB JIiKyBaHHSI.

BripoioBsk ocTaHHBOTO fecaTHpivyYs HaOimbIi rpasili ¢papmanesTuaHoro punky CIIA, 3okpema Taki
BiJIOMi KOMIIaHii-BUPOOHUKH, siKk AcTpa3eHeka, baep, Jlei, ['makcoCmicKnsiin, [1daiizep, dirypysanu
B HH3LI TyYHMX KpPUMIHAJIBHAX Ta I[MBUIBHUX CIpaB, MOB’S3aHUX 13 0araTOMiIbHOHHHUMHU
3TOBKMBAaHHSAMHU Ha PUHKY CTpaxoBoi MenuiHu. Binmrara 3a Taki il € TaKoX 3HAYHOIO: HA ChOTOHI
3a3Ha4yeHi KOMITaHil CyKyITHO CIUIaTWiId noHan 1,6 Miapa. 1o:i. mrpadis.

VY kBitTHi 2003 p. MiHiCTepCTBO OXOpOHM 3A0pOB’ss Ta couiankHux ciayx0 CIHIA yxBamuio
KepiBHUIITBO 3 mUTaHb MOMEp’KaHHS 3aKOHHOCTI Tt (papMmarieBTHYHNX BUPOOHWKIB. ['onoBHA imes
IIHOTO JIOKYMEHTA TIOJIATAE B HEJOMYIICHHI MaXpaiChKUX 3JI0BKHBAHD Y MEAMYHOMY Oi3HEC] IIISTXOM
aKTHBHOI TpOMAaraHAd eTUYHOI Ta 3aKOHOCIYXHSHOI KOpPIOpaTHBHOI MOBEHiHKH. DaKTUYHO
KepiBHHUTBO BU3HAYMIIO YiTKy 3a00pOHY: IUIATHUTH JIKapsM 3a BIiAMMycK JiKiB He3akoHHO. [lis
KepiBHUIITBA TakKoXK OXOIUTIOE peai3alilf0c MEIUYHOTO OOJIaJHAHHA, IO BIANIKOJOBYETHCS
Jiep>KaBHUMH CTPAXOBHUMHU KOMITAHISIMH.

Croromui B CIITA mie Komekc eTvky y BiHOCHHAX 3 MEAMYHMMH mpamniBHukamu (anrir. — AdvaMed
Code of Ethics on Interactions with Healthcare Professionals, gami y miii crarti — ETnunuii kogekc),
MOJIOKEHHSI SIKOTO  TIOIIMPIOIOTBECS HAa BUPOOHMKIB MEIMYHUX TOBAapiB 1 BHKOHYIOTHCS Ha
JNOOpOBUTPHHUX 3acanax. MeTolo HOPMAaTUBHOTO akTy € 3a0e3leueHHS Ta CTUMYJIOBAHHS ETHYHHX
B32€MOBITHOCHH MiXXK BUPOOHHMKAMH Ta JIKapsMU B YaCTUHI TPHUIO0AHHSA, J3WHTY, BUKOPHCTAHHS Ta
PEKOMEH/IyBaHHS TPOJAYKIii MeIUYHOro mpHu3HaueHHs Ha teputopii Cnomydennx Ilraris.
Osnaifomnenns 3i 3micToM Kojekcy Bka3zye Ha HOro rojioBHE NMPU3HAYCHHS: CIyTYBaTH MPABOBUM
OPIEHTHUPOM JUIsI METMYHUX BHPOOHHUKIB 3 METOI0 HEAOMYIICHHS MOPYIIEHb (efepabHOTO CTaTyTy
PO HE3aKOHHI BHHAropoau, mo 3akpimenuii y § 1320a-7b(b)(2)(A) posainy 42 3ibpaHHs 3aKOHIB
CIIA. s nopma mpsiMo 3a0opoHsie Oyab-siKid (i3W4HIH 4K IOpHAUYHIH 0cO0i OTpUMYBaTH YU
nepeaaBatu OyJb-Ky MaTepialbHy BUHATOPOJY 1HIIIH 0cO01 3 METO MiATPUMKHU, pEKOMEHAAIl Yu
peamizamii OyAb-KOi MEIWYHOI IIOCIYTH, IO BIANIKOJOBYETHCS 3a PaxyHOK (QeneparbHOro
CTpaxoBOTO (piHAHCYBaHHS.

Jiist Kpamoro po3KpUTTS 3MicTy (elepalbHUX HOPM NP0 CTHMYJIOBAHHS MOPSIHOCTI B cdepi
MEAWYHOro Oi3Hecy HaBEIEMO TaKHH TiMOTETHYHHHA NpuKiIaj. Tak, OMHI€I0 3 NOMIMPEHUX MPAKTHK Y
B3a€MOBIJHOCHHAaX MDK (apMaleBTUUYHUMK KOMIIAHISIMM Ta TNPAKTHKYIOUMMH JIKapsIMH €
3alpoIleHHs] OCTaHHIX Ha YPOYHUCTI 3aX0JIu 4HM KOHQEpeHIi SK akTUBHHUX ciyxadiB. DIKTUBHO
HQ/IAl0YM JKapsM CTaTyC TNPaKTHKYIOUMX KOHCYJIBTAHTIB, KOMIAaHII-BUPOOHHK (apManeBTHIHOT
MPOAYKLII MiANKCY€E 3 MEAUKAMHU CYMHIBHI 3a 3MiCTOM YTOAM IIPO HaJaHHA KOHCYJIbTATUBHUX OCIYT.
3a3BHuail Taki «KOHCYJIHTATUBHI» 3aX0JM POBOAATH HE B O(ICHUX NMPUMIMIEHHSX 1 HE B KOH(EpEeHII-
3ajax, a B TYPUCTUYHUX JoKamisX. [Ipy 1bOMy YYacHUKH 3aXOXly BiJIOMPAIOTHCS YK€ PETENBHO,
3aJIeKHO BiJ 1X MOTEHMialy LIOJO 3acTOCyBaHHS (papMalleBTHYHOI MPOAYKLii B CBOIM mpodeciiiHiit
JiSUTBHOCTI, TPOCTIle KaXXy4u — 3aJIeKHO BiJl MOTEHWiamy 301IbIIMTH mpoaaxi. JlikapsaM moBHiCTIO
BiJIIIKO/IOBYIOTECSI BUTPATH Ha YYacTh y 3axo/i (aBIaKBUTKH, TPOXKHBAHHS, XapuyBaHHSI, TaKci,
po3BakaibHa TpPOrpaMa), a TaKOXK CIUIAYyEThCS TOHOpap KoHCyhbTaHTa (y Mexax Bix $ 250 mo
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$2500). YV cepenHboMy BUTpATH Ha y4acThb OJHOIO JIiKaps B TaKOMy IceBaonpodeciiiHoMy 3axoi
craroBisaTs $ 1000 — $ 3000. Boarouac denepanbHuii 3aK0H i 30kpeMa ETHUHHIN KOIEKC T03BOJISIOTH
3ailficHIOBaTH JHiIe OOIPYyHTOBaHY KOMIICHCAMilo POOOTH KOHCYJBTAHTIB 1 BHKIIOUYHO B MeEXax
CYMJIIHHO BHKOHAaHOI HMMH MpE3CHTALiHOI, KOHCYIbTALI{HOI, eKCIepTHOI Ta IOCHiIHOI poOOTH.
Takox 3aKOH periIaMeHTye YKJIaJaHHS MK CTOPOHaMHU ITMCbMOBOI YIoAH, IO nependayae KOHKPETHI
00csATH BUKOHYBaHOI pOOOTH, a TAKOXK OIJIATY B MEKaxX PHHKOBHX PO3MiHOK. OHAK HaWTOJIOBHIIINM
aCMeKTOM TYT 3BHYallHO BHUCTyNMae mpsMa 3a0opoHa OOMpaTH KOHCYIBTAHTIB 3a piBHEM iX
MpUBaOIMBOCTI B TUIaHI 30iNbIIEHHS OOCSATIB MPOAaXXy MEOUYHWX IMpermapariB. Taka moBemiHKa
PO3MIIAIATUMETBCS [IPABOOXOPOHHUMH OpraHaMH SIK O3HaKa 3aByajlbOBaHOIO OOMaHy, a OTXXe M
MOJJIMBOI MIaxpaicbkoi cxeMu. 3a TakuxX OOCTAaBUH aMEpPHKAHCHKiI IOPUCTH B3araji paisiTh He
3a]ydaTH BiAOUIM MpoAaxiB ¢apMaleBTUUHUX KOMIaHi J0 mpoueciB opranizamii npodeciitHux
3aX0/IiB JUIA MPAKTHKYIOYUX JiKapiB [7].

OxpiM TpaAMLiiHO MPaBOOXOPOHHOI MpHBEpPTae o ceOe yBary i Taka akTHBHA CKIIQJ0Ba MPOTHIIT
MEIWYHUM LIaxpaicTBaM, sSIK MOMIMPEHHS BiINOBIAHOI IPaBOBOi OCBITH Ta MiJABUIICHHS IPOMaICHKOT
MPaBOCBITOMOCTI. 30KpeMa, KoMIIeTeHTHUMH (emepanmpanmu opranamu CIIA cTBopeHO crieriaabHi
iH(hopMariiiHi pecypcu B Mepexi [HTepHeT, Ha SKHUX Yy 3pO3yMLUTIH U TIepeciyHuX rpoMaisH (popmi
BUKJIJICHO iHPOPMALIII0 MPO MPAaBOOXOPOHHY MiSUTGHICTH Yy cdepi MPOTHIAIl MEIUYHUM 3JI0YHMHAM,
HaBOJATHCS JaHI CTATHCTHKH Ta OMyOJIiKOBaHOI IPaBO3acTOCOBHOI MPAKTHKH, JAIOTHCS TOPAIN 00
YHUKHEHHSI BIKTHMHOI ITOBEMIHKM Yy B3a€EMOBIJHOCHHAX 3 IIaxXpasiMy, IIOJO TOTO, SK MOXKHA
MOBIIOMUTH TIPO (DAaKTH CKOEHHS BIAMOBIAHMX 3JIOUMHIB Ta OJIep)KaTH 3a 1€ ICTOTHY T'POIIOBY
BUHAropoJy. AMEpHKaHCHKUI TOCBiJ y il YaCTHHI BUJAETHCS HAM MPAarMaTHYHUM Ta KOPUCHHUM IS
OimpmI TMMOOKOTO BMBYEHHS B TOMY CEHCI, IO TMPaBOBa OOI3HAHICTH CYCIIJILCTBA, HOTO aKTHBHE
3aJy4eHHs] 0 BUPIIICHHS aKTyalbHUX MHUTaHb JEPKABHOI MPaBOOXOPOHHOI MOJITHKH CTHMYIIOE
IPOMaJICEKY aKTHBHICTB, 3aJIy4a€ 4MMalli JOJATKOBI pecypcH AJsi MPOTHIIl 3J0YMHHUM TPOSBaM,
JIEMOHCTPYE TIparHeHHs BIAId pPa3oOM 13 TPEICTaBHUKAMH CYCIUIbCTBA HABECTH TOPSAOK Yy
BU3Ha4YeHiH cepi KUTTEMISITHHOCTI.

O3HaifOMJICHHS 3 TIPAaKTHKOIO MPOTHAil MeaquuHuM maxpaiictBam y CLIA crioHykae Hac 3aMHCIUTHCH
HaJ THMTaHHSIMM KBamiikamii BUMagKiB OOMaHy B JisiX BITUM3HSHUX MEAMKIB. AJDKE YHHHE
3aKOHOJIAaBCTBO YKpaiHW BIIHOCHTh MEAWYHY MTPAKTUKY A0 BUAIB TOCIIOAAPCHKOI isSUTBHOCTI, IO
miggsarae gineHsyBanno [8]. Tak, Hampukian, 3a BUMHEHHS 3704MHY, nependoadeHoro cr.140 KK
VYkpainu, KpUMiHaJbHY BiJIOBINANBHICTE MOXYTh HeCTH 1 (i3W4HI OCOOM — WiANpPUEMIN, SIKi
3apeECTPOBaHi Ta OJIEPrKaNIM BiJIMOBIIHY JIIEH3110, TIepe0yBaloTh V IUBLILHO-TIPABOBUX BiAHOCHHAX 13
3aKjalaMi OXOPOHHM 3J0pOB’sl Ta siKi, BiAHOBiAHO 10 cT.33 OCHOB 3aKOHOAABCTBA YKpaiHU IPO
OXOPOHY 37I0pOB’s, MaIOTh MPABO HAJABATH MEANYHY JOMOMOTY. JIIKyFOUMM BU3HAETHCS JIKap 3aKIaay
OXOPOHHM 370pOB’s a0 JiKap, SIKMM NPOBAaAMTh MOCHOAAPCHKY HISUIBHICTH 3 MEIUYHOI MPAKTHKH SIK
¢iznyHa 0coba — miaIpUEMEND 1, IKUH HaJla€ MEMYHY JOMIOMOTY IAIli€HTY B TIepio]] HOro oOCTeXeHHS
ta smikyBaHHs (cT.34 OcHoB). LliKOM JOTIYHO pPO3MIANATH TOCIONAPCHKY JSUTBHICTH SIK TaKy, IO
3IIMCHIOETHCS TIEPEBAKHO 3 METOI 30araueHHA. MeanvHa MpaKkTUKa B IbOMY HE BHHATOK. A OTXKE €
MiCTaBU TPUIMYCTUTH, MO0 TpodeciiiHa MisUIbHICTh OKPEMHX MEIUYHUX TNPAIiBHUKIB MOXKe
CYIIPOBOIKYBATHCSl HETTPaBOMIPHUM 30araueHHsIM. SICKpaBUM MPUKIIAJIOM IIOMY € MPAKTUKA PO3TIISAY
CyJIaMH CIIPaB MPO TMOPYIIEHHS BCTAHOBJIEHOTO 3aKOHOM MOPSIIKY TpaHCIUIaHTAIlli OpraHiB a00 TKaHWH
mroaunH (ct.143 KK Ykpainu) ta HacunsHuLBKE JoHOPCTBO (cT.144 KK Ykpainu) 3 MeToro npogaxy.

Crniparourich Ha HaBe[CHE BHIIE, a TAKOX 13 YpaXyBaHHAM CYYacCHOIO aMEPHKaHCHKOIO IOCBIiIY,
MEPCIIEKTHBHUM JIJIsl BITYM3HSHOT HAYKU Ta MPAKTHKUA BUAETHCS JOCIIKEHHSI TUTaHb CITiBBITHOIICHHS
OKpEMUX 3JI0YHMHIB y cepi HalaHHS MEAWYHUX IOCIYT i3 IaxpaicTBOM, (DiKTUBHUM ITiAIPUEMHHULITBOM
Ta OKPEMHMH CIY)KOOBUMHM 3JIOBXMBaHHAMH. J[0JaTkOBOI aprymeHTamii 1bOMY HamnpsiMy HayKOBHX
PO3BIIOK JIOIAIOTh BHCJIOBIICHI B IOPUJIWYHIN JIiTepaTypi MPOMO3WIT BWAIJICHHS TPYNH 3JO0YWHIB,
Cy0’€KTaMH SKUX BHCTYNAIOTh MEJWYHI TpAIiBHUKH, B okpemuil posmin OcobmmBoi wactuanm KK
VYkpainu [9, 7; 10, c. 84, 103; 11, 8].

Crimpatourick Ha nporpecuBHuid 1ocBig CIIA 3 posrisgyBaHuX MUTaHb, Bi3bMEMO Ha ceOe CMIJTMBICTh
CIPOTHO3YBATH, 110 13 HEMHHYYHM PO3BHTKOM BITUM3HSHOI MEJUIIUHY (10 BXKE YACTKOBO BiJIOYBAETHCS
Ha (OHI BIAKPUTTS HOBHX NPHBATHUX KIIIHIK, KOHCYJIbTALil, 1a00paTopiii, NPUXOAYy Ha YKpaiHCHKUI
PHHOK MDKHAapOOHMX (papMalleBTHYHMX KOMIIAHIK Ta peamizalii Nepumx MporpaMm MPHBATHOTO
MEIMYHOTO CTpaxyBaHHS) BIJHOCHMHH BUIBHOIO PHHKY BCE OUIbIIE NMPOHUKATHMYTh y 10 chepy
CYCIIJIBHOTO KHTTS, y MEAWIMHY 3JIHCHIOBATUMYThCS 3HAa4yHi (DiHAHCOBI BJIHMBaHHS, CYTTEBO
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T IBUIIATHCS PIBEHb KOHKYPEHITii, PO3BUBATUMETHCS CTPAXOBa MEAMIIMHA. Y KPUMIHAIHLHO-TIPABOBOMY
KOHTEKCTI OKpECJICHI TPOIIECH HAIleBHE CYNPOBOPKYBATUMYTHCS ICTOTHHUM 30UTBIICHHSIM KIJTHKOCTI
MEIUYHHUX 3JIOBKUBAHb KOPHCIMBOI CHPSMOBAHOCTI. A OTKE THTAaHHS IOPUAWMYHOI OLIHKH HOBHX
MpOSBiB Maxpaiicbkoi y cdepi OXOPOHHU 310POB’ S TOCTAHYTh 13 YCi€l0 aKTyaIbHICTIO.
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[IpoananizoBano mpoekT KpumiHamesHOTO KOAeKcy YKpaiHu, MiATOTOBIEHOTo podouoro rpymoro Kabinery
MinictpiB VYkpaiHu, y 4YacTHHi, IO CTOCYETBCS TPYIMOBOTO IOPYLICHHS TPOMAACHKOIO MOPSAKY.
OxapakTepuU30BaHO HOPMH MPO KPHMIHANBHY BiANOBINAIBHICTH 33 TIPYNOBE MOPYIICHHS TPOMAJICHKOTO
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nopsaaky y girodomy KpuminaneHomy Kkozmekci YkpaiHu. PO3INISIHYTO TIPOEKTH  yIOCKOHAJICHHS
Kpuminansroro xogekcy Ykpaiau 2001 poky.
Kniouosi  cnosa. epomadcvkuii  nopaodok, 2pynoge NOPYUIEHHA 2POMAOCbKO20 NOPAOKY, KPUMIHANbHA
8I0N0BIOANLHICMb 3a 2PYNO8e NOPYULEHHS 2POMAOCHKO20 NOPAOKY.

Omuitnprayk  PII.  CTAHOBJIEHME 3AKOHOJATEJIBHOM HOPMbI OB  YI'OJIOBHOM
OTBETCTBEHHOCTU 3A TPVIIIIOBOE HAPYIIEHME OBIECTBEHHOI'O IIOPAJAKA B
HE3ABUCHUMOI1 YKPAUHE / TepHONOIbCKHIT HAMOHANBHBI SKOHOMHYECKHH YHHBEPCUTET, YKpaHHa
IIpoananu3npoBaH MPOEKT YTOJOBHOTO KoJeKca YKpawHBI, MOATOTOBICHHOTO pabouei rpymmoi Kabunera
MunucTpoB YKpauwHBI, B YacTH, Kacalolleics TpYNIoBOro HapyIIeHHs OONIECTBEHHOTO MOPSIKa.
OxapakTepH30BaHbl HOPMBI 00 YTOJIOBHOH OTBETCTBEHHOCTH 3a TPYNIIOBOE HapyIIeHHE OOIIECTBEHHOTO
MopsAKa B JACHCTBYIOIEM YTOJOBHOM KOZAEKCE YKpaumHbl. PaccMOTpeHBI MPOEKTHI yCOBEPILIEHCTBOBAHUS
YronosHoro kozxekca Yxpaunsl 2001 roga.

Knrouesvie cnosa: obuwecmeennuvlii noOpsAOOK, 2pynnosoe HapyuieHue 00WeCmBeHHO20 NOPAOKA, Y20N06HAA

0MBEMCMBEHHOCIIb 30 2PYNNOBOE HAPYULeHUe 00UeCMEEeHHO20 NOPAOKA.

Oliynychuk R.P. FORMATION LEGISLATIVE PROVISIONS OF CRIMINAL RESPONSIBILITY
FOR THE GROUP PUBLIC NUISANCE IN THE INDEPENDENT UKRAINE / Ternopil national
economic university, Ukraine

The purpose of this paper is to study the process of the law on criminal liability for breach of the peace group
in the independent Ukraine.

The tasks of this paper are to analyze the project of Criminal Code of Ukraine, prepared by a working group
of the Cabinet of Ministers of Ukraine, as it relates to group violations of public order; to characterize the
rules of criminal liability for breach of the peace group in the current Criminal Code of Ukraine; to consider
the improvement projects of Criminal Code of Ukraine 2001.

In the paper are argued that at the time of independence Ukraine criminal legal relations regulated by the
Criminal Code (CC) of the Ukrainian SSR in 1960. However, by the time ripe urgent need to modernize the
criminal legislation to the newly independent state. The advent of the Criminal Code to Ukraine in 1993-
1994, that included many provisions of the model legislation - the Model Criminal Code for the states —
members of CIS is an important step in reforming the criminal law, in particular rules that established the
group responsible for the public disorder in an independent Ukraine.

Found that at this time in accordance with Art. 293 of the Criminal Code of Ukraine in 2001 breach of the
peace group referred to as crimes against public order and morals, are in a separate group and included in
Chapter XI1 of the Criminal Code of Ukraine. That public danger acts provided for in this section is that they
cause or threaten the infliction of harm to public order and morality. The totality of these relations and is a
generic object of these crimes.

Reform of modern criminal law continues. Currently there are several versions of the project of Criminal
Code. The first option is as follows: the project special part of the Criminal Code is divided into two books:
"Crimes" (the act, the commission of which is high on the degree of risk to individuals, society or the state, a
type of punishment for a crime should be in prison, including life, committing a crime will face as a result of
a criminal record) and "criminal offenses” (the act, the commission of which is low in the degree of risk to
individuals, society or the state, the commission of offenses will have legal consequences such as
imprisonment and conviction entity; main criteria such a distinction to be the gravity of the criminal offense
for individuals, society and the state and type of criminal consequences).

The second option is that we should adopt a separate Criminal Code of Ukraine on criminal offenses, which
provide for the regulation of liability for criminal offenses.

Based on the analysis of the genesis of criminal liability for breach of the peace group since independence
Ukraine could be argued that the final fixing of responsibility for public disorder group was the adoption of
the Criminal Code of Ukraine in 2001. However, as prove destabilizing processes in Ukrainian society, due to
the suspension of European integration, ripe urgent need to radically transforming the group responsible for
such actions, which is the prospect of our future research.

Key words: public peace, group public nuisance, criminal liability for breach of the peace group.

Sk cBiTUMTH iCTOpIsS He3aNekHOI YKpaiHM, JecTaOumi3aliiHi MPOILecH, IO CYIPOBOIKYBAIUCH
TPyNOBUM MOPYIIEHHSIM I'POMAaJCHKOIO MOPAIKY, BimOyBanmuch HeoaHopa3oBo. Ha nmaHomy erami ii
PO3BHTKY CHIOCTEPITa€ThCS BUCOKUH CTYITIHb HECTAOUILHOCTI Y TPOMaJITHCBKOMY CYCHIUILCTBI YKpaiHu
B HACIIJIOK TPHU3YIMUHEHHS €BPOIHTETPAIlifHUX MPOIECiB, M0 3YMOBIIOE HEOOXINHICTh MOUIYKY
HUISIXIB JTOCATHEHHS KOMIIPOMICY MDK aKTHBICTAMU €BPOIHTErpaliiHOrO PyXy Ta NpaliBHUKaMHU
NPaBOOXOPOHHUX 1 CyJOBHX OpraHiB. Y JaHOMY KOHTEKCTI aKTyaJbHUM 3aBIaHHSIM € (HOpMYBaHHS
MiXOJIB CTOCOBHO TMPHUTSTHEHHS JO aJeKBaTHOI BINMOBIAIILHOCTI 32 TPYNOBE MOPYIICHHS
rPOMAaJCHKOTO MOPAIKY i3 OMHOYACHUM JOTPHMAHHSM 3aKOHHHUX MPaB Ta iHTEPECIB K MOPYIIHUKIB,
TakK i MpeJICTABHUKIB IPaBOOXOPOHHUX 1 CyJIOBHX OpPTaHiB.

HeoOXiqHicTh  yIOCKOHAJIEHHS PETYJIIOBAHHS IPABOBIIHOCHH Yy HeCTaOLIBHOMY CYCITiIBCTBI
aKTyalli3ye HayKoBi IOIIYKH B cepi 3a0e3nedeHHs TpoMaFChKOr0 MOPSJAKY Ta BCTaHOBJICHHS
ONTUMAJILHOT BIJNOBIAAJIBHOCTI 3a HOro MNOPYLIEHHsS, OCOOJMBO Tpymol ocid, 1o € BKpal
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HEOE3MEeYHUM CYCITUTBHUM SIBHUINIEM, OCKITBKH € BHCOKAa WMOBIPHICTH TpaHChoOpMaIii y COIiaIbHO
3arpo3auBi GopMH Ta BYMHEHHS OLIBII TSHKKHUX 3JI0YMHIB (BOMBCTB 3 MOTHBIB PacoBOi, HAIllOHAJIbHOT
Yy PEJNIrifiHOT HEeTEepPIMMOCTi, MacOBUX 3aBOPYIICHb, XYJIraHCTB, 3HHIICHHS, pPyHHYBaHHS a0o
MOIIKOPKEHHS 00’ €KTIB KYJIBTYPHOT CIIA IIUHY ).

Henockonamicte mpaBoBOi HOpMH, sKa Iependadae BiAMOBINANBHICTH 32 TPYHOBE MOPYIICHHS
TPOMAJICBKOTO TOPAAKY, Ta TPYAHOIII B ii MpaKkTU4HIA peami3alrii 3yMOBIIOE€ HEOOXimHiCTh ii
yIOCKOHAJICHHS. B 1aHOMy HampsiMi Ba)JIMBO BPaxOBYBaTH IMEPEIyMOBHU Ta PE3yJbTaTH CTAHOBIICHHS
3aKOHO/aBUOi HOPMH TIPO KPUMIHAJIBHY BiAIMOBIIANBHICTh 3a TPYIMOBE MOPYIIEHHA T'POMAJICHKOTO
MOPSIKY B HE3aJIeXHINH YKpaiHi.

AKTyaJnbHICTh BKa3aHOT MPOOIEMAaTHKH MIOCHIIOETHCS Y 3B S13KY 3 po3poOkoto npoekty KK BignosigHo
no Konuenuii pedopmyBanHs kpumiHaibHOI roctulii Ykpainu (3atBepmkena Ykazom IIpesunmenrta
VYxpainu Bix 8 xBitHsA 2008 poky) Ta BiamosigHoro [lmany 3axoxmiB momo peamizamii miei Konmenmii
(3arBepmkeHuil posnopsmkeHHaM Kabinety MinictpiB Ykpainu Bing 27 cepmas 2008 p.) [17; 12].
Bignosigno mo n.2.2 uporo Ilnany Kabiner MinicTpiB YkpaiHu npomnoHye po3poOUTH Ta MOAATH B
YCTaHOBJIEHOMY Nopsaky npoexktu Komekcy YkpaiHu mpo KpHUMiHalbHI IPOCTYIKH Ta 3aKOHY IIPO
BHECEHHs 3MiH 10 KpuMiHaneHOro Kozmekcy YKpaiHu 1010 po3MeKyBaHHs MPaBONOPYIIEHb 3aIE€XKHO
BiJ cTymeHs iX cycmiiapHOI HeOesneku, oOMexxeHHsI chepr 3acTOCYBaHHS IMOKapaHb, MOB’s3aHUX 13
11030aBJICHHSIM BOJIL.

3 ommiay Ha BHIIE3a3HAYeHE JOCIHI/DKEHHS MpOLECY CTAHOBJICHHS 3aKOHOJABYOI HOPMH IIPO
KpUMIHAIbHY BIJIMOBIJAIBHICTE 3a TPYNOBE MOPYLIICHHS TPOMAJCHKOTO TMOPSAKY B HE3AICKHIH
VYkpaiHi Ma€e akTyanbHe 3HaYCHHS.

[IuTanHs KpUMiHAIBHOI BIIAMOBIJATBHOCTI 32 OKpPeMi 3JI0YMHHA MPOTH TPOMAACHKOTO MOPSIKY
pO3TISAANUCh y Tpalsgx cydacHHMX yKpaiHcbkux BueHux: .M. Komotyna, JI.O. KysHernosoi,
B.B. Hanynumuna, B.B. KysnemoBa ta iH. Tak, nociimkenns [.M. Komoryna mnpucesiueHe
TPOMAJICKOMY TOPSIIKY K 00’€KTy KpuMiHaIbHO-TIpaBoBoi oxopoHu [4]. JL.O. KysHemoa Ta
B.B. Hanmymumme rpyHTOBHO JOCTIAWIN Pi3HI aCHEKTH KPHMiHAJIHHO-TIPABOBOI BiIOBINAIBHOCTI 3a
xynirancteo [10; 11]. Monorpadiuna po6ora B.B. Ky3HemoBa BUCBIT/IIOE IPOOJIeMy KPUMiHAIBHO-
MPaBOBOI OXOPOHU TPOMAJCHKOr0 MOPSAKY Ta MopanbHOCTI [9]. OmHak, HE3Ba)kalouu Ha JOCUTH
3HaYHI HAYKOBI 3M00YTKM y [bOMY HampsiMi, Oararo acmekTiB JaHoi MpoOJIeMaTHKH, 30KpeMa
CTaHOBJICHHS 3aKOHOJAaBUOi HOPMH MpPO KPHMiHAIBHY BiJNOBIJANBHICT 3a TPYINOBE MOPYIICHHS
IPOMaJIChKOTO TIOPSIKY B HE3aJICXKHIN YKpaiHi, 3a/IMIIal0ThCs MAJIOA0CIIHKCHUMHU.

MeTor0 saHOi CTaTTi € JOCHIDKEHHS TpOLecy 3aKOHOAABYOrO 3aKpIIUICHHS KPUMIHAIBHOI
BiJINOBIAAaJIbHOCTI 32 TPYIHOBE MOPYILIEHHS TPOMAICEKOr0 HOPSIIKY y HE3aJIeXKHIA Y KpaiHi.

Ha MOMEHT mporoJioneHHs: He3aJeKHOCTI YKpaiHu KpUMiHaIbHO-TIPABOBI BiTHOCHHH PETYJIIOBATHCH
Kpuminansaum kogexcom (KK) YPCP 1960 poxky [8]. Onnak Ha Toi 4ac Bu3pina HarajapHa nmorpeda y
MOJIepHi3allii KpUMIHAIEHOrO 3aKOHOJABCTBA BIAMOBIAHO /10 BUMOT MOJIO/I01 HE3aIeXHOi JIep KaBu.
IMosia mpoektiB KpuminansHoro komekcy Ykpainm y 1993-1994 pp., siki BpaxyBaiu YUMaio
MOJIOKEHb MOJIENIFHOTO 3aKoHo/aBcTBa — MonensHoro KK ms nepkas — unenis CH/I e BaximBuM
eranioM pedopMyBaHHS KPHUMIHAJIBHOTO 3aKOHOJABCTBA i, 30KpeMa HOPMH, SKa BCTaHOBJIIOBAJA
BiJITIOBIIaTIbHICTh 32 TPYINOBE MOPYIICHHS IPOMaJICEKOTO MOPSAKY Y HezanexHid Ykpaini. [emo iHme
BiJI TOrOYacHOI perjaMeHTallii HOpMHU PO BIAMOBIAAIBHICT 3a TPYIOBE MOPYIICHHS I'POMaJICHKOTO
MOPSIAKY TPONOHYBasiocss y mpoekTi KpumiHaneHOro Kozxekcy YKpaiHu, MiIrOTOBJIEHOTO poOOY0I0
rpynoto KabGinery MinictpiB Ykpainu, mo OyB NpuHHATHI 32 OCHOBY HOBOTO KPHMiHAJILHOTO
3aKO0HOJIaBCTBA [6; 7].

VY mpoexkti KK, migrorosieHoro po6oyoto rpynoto Kabinery MinicTpiB YKpaiHH, BiANOBiAHA HOpMa
(ct. 268 “I'pynoBe mopyuIeHHS T'POMaAChKOrO MHopaaky: Opraizamisi TpynoBHX Aidd, IO TpyOo
MOPYUIYIOTh TPOMAJChKHI TMOPSIOK  ab0 CHPUYMHIOIOTH TOPYIIEHHS POOOTH TpPaHCIOPTY,
MiANPUEMCTB, YCTAaHOB M OpTaHi3alliil, a TAKOX aKTHBHA YYacTh Y TAKHX JIsX — KapaloThes mTpadoM
BiJl T’ SITHAJIATH IO TPUILSATH HEOMOJATKOBYBaHUX MiHIMYyMIiB JIOXOJIB TPOMAJIsiH, a00 apeiToM Ha
CTPOK JIO TIECTH MicAIliB, 200 0OMEKEHHSIM BOJII Ha CTPOK JIO TPHOX POKIB’’) 3HANIIIIA 3aKPIIJICHHS Y
Pozpmini XII “3104MHU TIPOTH TPOMAJICHKOTO TOPSJIKY Ta MOPAIBHOCTI”, HAa BIIMIHY BiJl MPOEKTY
KpuminanbHOro Kozekcy Ykpainu, miarorosieHomy 3a 3aBraHaaM Kowicii Bepxosnoi Pagu Ykpainu
3 MHATaHb NPABOMOPAAKY Ta OOpOTHOM 31 3JIIOUYMHHICTIO (B SIKOMY BiJMOBUJIMCS BiJ KpUMiHami3aIlii
BKazaHux fiit) [7, 104; 6, 152-163].
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IopiBHSHHS BKa3aHOI pemakilii KpUMiHaJIBHO-TIPaBoBOi HopMmHu 3i cT.187-3 KK YPCP 1960 p. [8]
JTO3BOJISIE 3pOOUTH HACTYITHI BHCHOBKH:

. no-miepie, Oysa 3MiHeHa Ha3Ba BiIIOBIIHOT CTATTi B OIK yTOYHEHHS;

o No-7Apyre, B 1iioMy (OpPMHU TPYMOBOTO MOPYLICHHS! TPOMaACHKOTO MOPSIKY 3IMIIMINCE 0e3
3MiH (okpiM BukmoueHHs B npoekTi KK takoi dopmu, sik TpynoBux Aiid, NOB’SI3aHHUX 3 SBHOIO
HETOKOPOIO 3aKOHHUM BHMOTaM IPEJCTaBHUKIB BIAAH);

. mo-Tpere, posmupeHi B mpoekTi KK wicus BYmHEHHS 3104mMHY (3aMiCTh JAEp)KaBHHAX abo
TPOMAJICBKUX MiAIPUEMCTB, YCTAHOB, OpraHi3alliii — BKa3aHO Ha IMiJIPUEMCTBA, YCTAHOBH, Ta
opranizarii B He3aJeKHOCTI Bill (hOPM BIIACHOCTI);

o no-deTBepTe, MoM’ skmeHi Buaun mnokapaHas (cr.187-3 KK VYPCP 1960 p. mepembauana
MOKapaHHs y BUJI 030aBlICHHS BOJIi, BUNIPAaBHUX POOIT, a Takox mTpad; cT.268 nmpoekty KK —
00MEKEeHHS BOJIi, apeIT Ta mrpad).

[IpoBenennii MOpIBHSIIBHUNA aHAJI3 B IIJIOMY [IO3BOJISIE CTBEPIKYBAaTH MPO TMEBHY HACTYIHICTH B
peatizaiiii peopMyBaHHS KPUMiIHAIHLHOTO 3aKOHOIABCTBA.

VY nopanbmoMy 3aKOHOTBOPUYMH MPOLEC HE 3aKiHIMBCS, a OTPUMAB JIOTIYHUI PO3BUTOK Y BiIMOBITHIX
(y 3-x uwraHHsAX) ceciiHuX po3rasgax BepxoBHoro Pamoro VYkpainm mpoekty KK. Posrmsg
napiaMeHToM BkazaHoro npoekty KK y mepiiomy unTaHHI Ta MOJAHHS Ha Jpyre HE BIUIMHYB Ha
BHECEHHS 3MiH JI0 3aIIpOIIOHOBAHOT penakiiii cT.268.

[Tpu posrmsaai npoexty KK y npyromy untansi Bepxosraoto Pamoro Ykpainu HapogHUMHA ey TaTaMH
OyJH 3ampOIIOHOBAHI CYTTEBI 3MiHH JI0 3rafanoi ctarti. Tak, Hapogawmii nemyrat €.J1. CMipHOB HaBITh
3alPONOHYBaB BUKIIIOYHUTH BiAMOBiIHY cTaTTio 3 mpoekTy KK, mo He Oymno Bpaxosano [13, 177].

Hapogamit nemyrar B.B. MeaBemdyk 3amporioHyBaB AWCIIO3WINIO CTAaTTi 268 BUKIACTH B Takii
pemakmii: “Opranizaris rpymnoBux Aiid, 3a00pOHEHNX YMHHUM 3aKOHOIABCTBOM, a00 3 MOPYIICHHIM
nepeadaueHoro 3aKOHOM IMMOPSAKY BYMHEHHS NEBHHUX i, y pa3i rpyOoro mopyuieHHS HUMH
IPOMaJICEKOTO TMOPSAKY a0 CHPUYMHEHHS HHUMH CYTTEBOTO TOPYIIEHHS POOOTH TpPaHCIOPTY,
MiAIPUEMCTB, YCTAaHOB YW OpTaHi3alii, a TaKOX aKTHUBHA y4acTh y Takux misx’ [13, 177]. Womo
BKa3aHOI MPOIO3uIlii y OPIBHUIBHIA TabmuIi Oyno 3a3HaueHo, 0 BOHA BpaxoBaHa 4acTKOBO. Basra
JI0 yBaru, xo4a, Ha Hall OIS, i He OyKBaJIbHO JIyMKa JIelyTaTa Ipo YTOUHEHHS 03HaK 00’ €KTUBHOI
CTOpPOHM, a came, II0 IpyOe MOpYLIEHHS T'POMAACHKOTO IMOPAAKY Ta CHPUYMHEHHS CYTTEBOTO
NOPYIIEHHS] pOOOTH TPAHCHOPTY, HiANPHEMCTB, YCTAHOB YW OpraHizaumii — L€ He O3HaKW nii, a
Hacmigku. Takox BiAMOBIMHWIA aHai3 penakiii crarTi, ska OyJa NMpHHHATA y APYroMy YHTaHHI,
JI03BOJISIE€ 3pOOUTH BUCHOBOK ITPO HEBPaxXyBaHHS OKPEMHUX BaXKJIMBUX MPONO3ULIN fenmyTaTra. Bunukae
JIOT1YHE MUTaHHSI: SIKa KOPUCTH BiJl BKa3aHUX IOJIOKEHb i YoMy BOHM He Oyiu cripuiinsari? Ha Hamry
nymky, B.B.Mensemuyk JoriuHo BKazaB Ha  MPOTHNpaBHICTh  (“3a00pOHEHMX  YHHHHUM
3aKOHOJaBCTBOM™) Ta TIEBHI yMOBH (‘3 MOpPYIICHHAM Tepea0aueHoro 3aKOHOM MOPSIIKY BUYMHEHHS
NEBHUX [ii”’) KPUMIHAIBHOI IPOTHIIPABHOCTI TPYNOBOTO MOPYLIEHHS I'POMAACHKOTO MOPSAKY.
IikaBo, 110 BKa3aHi IOJIOXKEHHS ()aKTUYHO MIATPUMAB 1 3HOBY 3alpOIOHYBAaB HAPOIHHM JIEMyTaT
b.4. Becnianuii ipu po3risini npoekry KK y TpeTboMy uuTaHHI, OJIHAK BOHM 3HOBY OyIM BiAXHIICHI
[14, 148]. 3ragani nmpomo3uilii, He 3HAWUIUIN MiATPUMKH, OCKLUIBKH HAPOJHI JEMyTaTH BHUPIIINAIH, 10
JOJAaTKOBI O3HAKH IPYIIOBOMY IOPYLICHHIO IPOMAJCHKOI0 MOPSAKY HE MOTPiOHi, 1 HOro HECKIagHO
BIJIMEXKYBaTH BiJ] CyYMDKHHX MPaBONOPYIIIEHb Ta BiJl 00CTABUH, IO BUKIIOYAIOTh 3IOYHHHICTD JIISTHHS.

Jlvmre ojHa mporio3wuitist Oyia MOBHICTIO BpaxoBaHa: HapoxHui jgenyrar .M. [Tunumuayk 3anpornonyBas y
caHKIii crarti 268 cimoBa “BiJl ISATHAAUATA 10 TPUALNMTA® 3aMiHUTH Ha CJIOBa “Bifl NBaJIATH JIO
w’staecsty’”’ [13, 177]. To6to, netro Oy 30iibleHNH po3mip mTpady 3a BKa3aHi MPOTUIIPABHI i,

MMing wac posrmsany mpoekty KK y Tperbomy umranni Hapomai aemyrat O.I'. Crapunenp Ta
A.O. binoyc 3anpornoHyBaiy BUKIIOUUTH 3 CAaHKIIT TaKUM BUI MOKapaHHs K 0OMEeXeHHs BOJ, M0 U
Oyno BpaxoBaHo [ 14, 148].

BianoBigHi 3akoHOZAB4YI IMPOIO3MINT JIoriyHo 3Hamumi peamizamito B ¢1.293 KK, skuii OyB
npuiHITHR ocTatouHo BepxoBHoto Panoro Ykpainu 5 ksitasa 2001 p.

basoBumH KOHLENTyalbHUMHU TOJIOKEHHAMU HOBoro KpumiHanbHOTO KOzAEkcy VYKpaiHHu, SIK
mijicyMOBYIOTh Bimomi kpuMinaimict B.Sl. Taniii ta B.B. Crammc, cranm HacTynHi TMOJOXCHHS:
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“...3aKpIIUICHHS B KOACKCI TPUHITAITY OCOOMCTOI Ta BHHHOI BiAMOBIMANBHOCTI (I3UYHHX OCIO;
normupeHHs B KK monoxens, CripsaMOBaHUX Ha MOCHICHHS O0OPOTHOM 3 OpraHi30BaHOIO 3JI0YMHHICTIO;
PO3IIMPEHHS CHCTEMH TIOKapaHb, AIbTEPHATHBHUX I030aBICHHIO BOJi; (OPMYyBaHHA CaHKIIN
Oco0nMBOi YacTHHM BiJl MEHII CYBOPUX MOKapaHb N0 OUTBII CYBOPHX; OCTaTOYHA BiMOBa BiA
CMEPTHOI KapH SK BUKIFOUHOT MipH TTOKapaHHs; BCTAHOBIICHHS JOBIYHOTO TO30aBJICHHS BOJI JIHIIE 3a
37I0OYMHU, IO TIOB’SA3aHI 3 YMHCHAM BOWBCTBOM JIOJAMHU 32 OOTSDKYIOUMX OOCTaBWH; 3HIDKEHHS
MOKapaHHs y BUIVIAI MO30aBICHHS BOJII 32 HeoOepeKHi 3M0unHM; BBeneHHs y Komeke HU3KM HOBHX
HOPM, TI0 3a0e3MedyI0Th MOYKIIMBICTD 3BUTPHEHHS BiJl KpUMIHABHOI BiAIOBIJAIEHOCTI Ta MTOKapaHHS;
BBeZicHHST 10 OcoOJIMBOI YACTHHM HH3KH 3a0XOUYYBAJBHUX HOPM, IO CTUMYJIOIOTH TO3UTHBHY
MOCTKPUMiHANIbHY MOBEIIHKY BUHHOTO; JCKpUMIiHAaJI3aMis isHb, CYCIiJIbHa HEOE3MEUHICTh SIKUX HE €
BEIMKOIO, 1 OOpoTh0a 3 SKUMH BB@KAETHCA MAOCTaTHHOIO NIISIXOM 3aCTOCYBAaHHS 3axO[iB
aJIMiHICTPaTHBHO-TIPABOBOTO, IUCIUILTIHAPHOTO, IIUBUTFHO-TIPABOBOTO a00 iHIIOro BIuwmBy [16, 4].

Pazom i3 Tum, sk ctBepmkye I1.B. Komsna, unmano nopm KK Vkpainu 2001 p. He € mocKoHAIMMU
4yepe3 Te, IO HOBE KpUMiHAlIbHE 3aKOHOAABCTBO HpUHMainocs y (OPCOBAHOMY pEXKHMI, AyKe
KOPOTKHU TepMiH OyJIO BiZBEIEHO Ha BBEICHHA HOTO B [if0, He OyJI0 BHECEHO BiIMOBIAHUX 3MIH IO
0aratb0X HOPMaTHUBHO-TIPABOBUX aKTiB TomIo [2, 17].

Ha npanwmii wac Bignosigno 1o ct.293 KK rpynose mopyiieHHs TpoMaiCchKOro MOPSIIKY BiTHOCSTH 10
3II0YMHIB MPOTH TPOMAJICEKOTO MOPSAKY Ta MOPAJIHHOCTI, SIKi BHJIIJICHI B OKpEMy TPYITY 1 BBIMIILTH 110
Pozninmy XII Ocob6muBoi yactuan KK Ykpaiau. ToOTo cycminapHa HeOe3IeKa JIisHb, 1Mo rmepeadadeHi y
IIOMY PO3JILJIi, MOJIATaE B TOMY, 10 BOHH 3aIOJIIFOI0Th 00 CTaBJISITH MiJ 3arpo3y 3armoissHHS IKOIU
IpOMaJICbKOMY TOPSAAKY Ta MoOpainbHOCTI. CYKYIHICTH IMX BiJHOCHH 1 € POJOBUM 00’ €KTOM
3a3HAa4YEeHUX 3JI0YHHIB.

Buxonsuu 3 6e3nocepeiHix 00’ €KTiB, 11l 3JI0YMHUA MOXKYTh OYyTH MOJLICHI HA JBa BUJIU:

1) 37I0YNHU TPOTH TPOMAACHKOrO MOPSAAKY (FpyHOBE MOPYIIEHHS TPOMAJCHKOTO TMOPSIKY —
cT.293; MacoBi 3aBOpymieHHS — CT.294; 3aKiIWKU A0 BYWMHEHHS Miif, IO 3arpoXyTh
TPOMAaJICBKOMY TOPSAAKY, — CT.295; XyJIirancTso — cT.296);

2) 3JIOYMHU TIPOTH CYCHUILHOI MOPalbHOCTI (Hapyra HaJ MOTHIOK — CT.297; HUIIEHHS,
pYHHYBaHHSI YM TICYBaHHS IaM’ATOK icTOpil ad0 KyJIbTypH — CT.298; KOPCTOKE MOBOKEHHS 3
TBapuHaMHu — cT.299; BBE3€HHS, BUTOTOBJIECHHS 200 PO3MOBCIOKEHHS TBOPIB, L0 MPONaryoTh
KYJIbT HACHJIBCTBA 1 dKOPCTOKOCTI, — €T.300; BBE3CHHSI, BUTOTOBJICHHS, 30yT 1 pO3MOBCIOKEHHS
nopHorpadiuaux npeameTiB — c1.301; cTBOpeHHs a00 yTPUMaHHS MicIlb PO3IYCTH 1 3BiTHHIITBO
— ¢1.302; mpocTuTyist a00 MPUMYIIYBaHHS UM BTATHEHHS JIO 3aHSTTS MPOCTUTYIIE0 — cT.303;
BTSTHEHHSI HETMIOBHOJITHIX Y 3I0YMHHY JisUTbHICT — ¢T.304) [5, 359-360].

PedopmyBaHHsS CyyacHOTO KpHUMIHAIBHOT'O 3aKOHOJIABCTBA MPOJOBKYeThcsA. Ha naHuii dac iCHYHOTb
nexinpka BapianTtiB npoekty KK. Ilepmmii BapianT nomndrae B HactynHoMy: y mpoekTi KK Ocobnusa
YaCcTUHA MOJIIeHa Ha AB1 KHUTH: “3M0YMHN’ (IisSTHHSA, BANHEHHS SIKUX CTAHOBUTH BHUCOKY 32 CTYIICHEM
Hebe3rneKky JJisl 0COOM, CYCIiJIbCTBa UM JIEPXKaBH; OJHUM 3 BHJIB MOKAPAHHS 32 BUMHECHHS 3JI0YHHY
Mae OyTH TO30aBIIEHHS BOJNi, Y TOMY YHCII JIOBiYHE, BUMHEHHS 3JI0YMHY MAaTHUME SK HAaCJiJIOK
cymuMicTh ocobn) ta “KpuminanbHi mpocTynku” (HisTHHS, BYUMHEHHS KX MAa€ HU3bKY 32 CTYIEHEM
Hebe3reKky st 0cO0H, CYCIIbCTBA YW JIEpKaBH; BYMHEHHS TPOCTYIKIB HE MaTHME TaKUX MPaBOBHX
HACITi/IKIB, K M030aBJICHHS BOJII Ta CyIUMICTh 0COOM; OCHOBHUMH KPUTEPISIMH TAKOT'O PO3MEKYBAHHS
MaloTh OYTH CTYITiHb HEOE3MEeKH KPUMiHAIbHO-KapaHOTO MisTHHS I 0COOH, CYCITIIhCTBA Ta IEPIKaBU 1
BUJ KpUMIHAIBHO-IIPABOBUX HACHIAKIB) [3, 5].

Kuura npyra OcobnuBoi yactuau KK y Pozgini VII “KpumiHanbeHi MPOCTYNKH TPOTH TPOMAJICHKOTO
MOPSIAKY Ta MOpANbHOCTI” TOBMHHA MepexdadaTd, Ha AyMKy aBTopiB mpoekty KK, Hopmy mpo
BiJNOBIJaJIbHICTh 3a IPYIIOBE MOPYLICHHS IPOMaJChKOro nopsaky (ct.509) [3, 5].

Jlpyruii BapiaHT MoOJIsTae B TOMY, 110 CJIiJl NpUiHITH camocTiiHmid Komeke Ykpainu npo KpuMiHaIbHI
MPOCTYIKH, B SIKOMY IepeN0ayuTd PEriamMeHTAIlil0 BiJIMOBIJAIBFHOCTI 32 KPUMIHAIBHI TPOCTYITKH.
ToOTo Takmii TUIAX 3BOAUTHCA He a0 BuaiieHHs B OcoOnmBiii wacturi KK VYkpainu HOBOro
KOHCTPYKTHUBHOTO eneMeHTy Kuurm 2 “KpumiHanbHi TpocTynku”, a 10 HaJaHHSA IIMM TPOCTYIKaM
CaMOCTIHHOI IPaBOBOT perjaMeHTallii B OKpeMOMY HOpMaTuBHOMY akTi [15, 87].

Pozpin 21 “KpumiHanbHi OPOCTYNKH NPOTH TPOMAJICBKOTO MOPSAKY Ta MOPAJIBHOCTI” ApPYyroro
Bapianty npoekty KK Ttakox mepenbavae i HOpMy NpO BiINOBIiJaNbHICTH 3a IPYNOBE MOPYIICHHS
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rpomancekoro mopsaaky (ct.133) [1, 46]. ToOTo Take MOCSATaHHS TIPOMOHYETHCS BU3HAUNUTH HE
3]I0YMHOM, a KpPHUMIHAIBHHM TPOCTYNKOM B 000X BapianTax mpoekty KK. Ha nHamy nmymky, me
MIEPIIUI KPOK J0 TEePEryisiay CTaBISCHHS JI0 TAKUX MPOTUIIPABHUX i, SK IO 3JIOYHMHHUX.

Ha ocHOBI aHani3y reHe3uncy KpUMiHAIBHOI BiIMTOBIAAILHOCTI 3a TPYNOBE MOPYIICHHS TPOMaJICHKOTO
MOPSAAKY 32 YaciB HE3aJIEKHOCTI YKpaiHH MOXKHA CTBEP/DKYBaTH, IO OCTAaTOYHE 3aKpiIUICHHS
BiJIIOBIATBPHOCTI 3a TPYNOBE MOPYIIEHHS TPOMAACHKOTO TOPSIAKY BiAOylmocS 3 NPUHHATTAM
Kpuminansnoro koaekcy Ykpainu y 2001 poui. OgHak, sIK 3acBiUyl0Th JecTadiizamiiiai npouecu B
YKpaTHCHKOMY CYCITITIBCTBI, 3yMOBJICHI IPU3YITHHEHHSIM €BPOIHTETpallii, BU3pijia HarajasHa morpeda y
KapAWHAIBHIN TpaHchopMallii BiAMOBIOAIFHOCTI 32 TaKi TPymoBi [ii, M0 € MEPCIIeKTHBAMH HAINX
HACTYMHUX JOCIiIKEHb.
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ABOUT THE MEASURES OF CRIMINAL LOW NATURE IN RELATION
TO LEGAL ENTITIES

Shehovtsova L.1., candidate of juridical sciences, associate professor

Zaporizhzhya national university

This paper describes innovations in the Criminal Code, the criminal liability of legal persons. On May, 23,
2013 Verkhovna Rada of Ukraine passed the Law "About making alterations to some legislative acts of
Ukraine in relation to fulfilling the plan of actions in relation to liberalization of visa regime by European
Community for Ukraine in relation to responsibility of legal entities”. This law is enter a new division to
General part of Criminal Code of Ukraine — Division 0X1V1 "Measures of criminal low nature in relation to
legal entities". The article also lead perspective of scientists and legal practitioners on the introduction of the
Criminal Code of Ukraine liability of legal persons.

Key words: legal entity, criminal liability, action under the criminal law, punishment, authorized persons, undue

advantage.

lexosmoBa JL.U. O MEPAX VYI'OJIOBHO-IIPABOBOT'O XAPAKTEPA OTHOCUTEJIBHO
IOPUANYECKUX JINL] / 3amopoxckuii HalMOHAIBHBIA YHUBEPCUTET, YKpanHa
B crathe omnuchIBaroTCS HOBOBBEACHHUS B YTOJOBHBIM KOAEKC YKpauHbl, Kacarolluecs YroJOBHOH
OTBETCTBEHHOCTH Iopunuueckux ymi. 23 mas 2013 roma BepxoBnast Paga Ykpaunsl npunsuia 3akoH «O
BEHECEHHU U3MEHEHUH B 3aKOHOJATEeNIbHBIC aKThl Y KpauHbl OTHOCUTEIBHO BbINoNHeHUs [lnana neiictBuii mo
nmbepanmm3annu EBponelickum Co030M BH30BOTO peknMa Uil YKpauHbl KacaTelbHO OTBETCTBEHHOCTH
IOPUIMYECKUX JIMID). OJTHM 3aKOHOM BBOJAWTCS HOBBIH paszmen B OOmyro yacte YromoBHoro Kopekca
Vkpaunsl — Pasnen XIV1 «Mepbl yronoBHO-IPaBOBOTO XapakTepa OTHOCHTEIbHO IOPUIMYECKHUX JIUID).
Taroke B craTbe MPUBOIATHCA TOYKUA 3PEHHS YUCHBIX U IOPHCTOB-TIPAKTHKOB OTHOCHUTEILHO BBEACHHS B
YT0J0BHBIH KOAEKC Y KpauHbl OTBETCTBEHHOCTH IOPUANYECKHX JIUIL.
Kniouesuvie cnosa: iopuduueckoe nuyo, y201068HASI OMEEMCMBEHHOCMb, Mepbl Y20J08HO-NPABOBO20 XaApaKkmepd,
Haxasauue, ynoIHOMO4eHHble TUYd, HenpagoMepHasl 8b1200d.

[lexosuoga JI.I. [TPO 3AXOAN KPUMIHAJIbBHO-TIPABOBOT'O XAPAKTEPY OO0 IOPUANYHUX
OCIB / 3anopi3pkuii HalliOHAJBHUH YHIBEpCHTET, YKpaiHa

23 tpaBus 2013 poxy BepxoBna Pama VYkpaium mnpuitasina 3akoH «[Ipo BHeceHHS 3MiH 1O JAESKHX
3aKOHOJABYMX aKTiB YKpaiHW MIoA0 BUKOHaHHSA [lmaHy niit momo niGepanizamii €Bporeiickkum Coro3oM
BI30BOTO peXuMy Ui YKpaiHH CTOCOBHO BIAMOBiAAIBHOCTI opuaudHUX 0ci6» (Ne 2990). Ilum 3akoHOM
BBOJIUTHCST HOBHH po3in a0 3aranbHoi yactuan KpuminaneHoro Komekcy Ykpainu — Pozain XIV1 «3axonu
KPHUMIHAJILHO-NIPABOBOTO XapakTepy MLIOA0 IOPUANYHHMX oci0", y skoMy mnepenbadaeTbcsi KpUMiHalIbHA
BI/INOBIIAJIBHICTD FOPUAMYHUX 0Ci0. 3TiHO 3 MM PO3IIIOM, MiACTaBaMH JUIsl 3aCTOCYBaHHS 10 FOPUANYHHX
0cib 3ax0/1iB KpUMIHAIBLHO-ITPAaBOBOTO XapaKTepy € BUMHEHHs: 1) Bil iMEHI Ta B iHTepecax I0pUANYHOI 0cO0n
Oynb-SKOTO 3i 3704MHIB, mependaueHux crarramu 209, 306, yacTuHOMO mepiioio i Apyroto crarti 3681,
YaCTHHOIO TEpIIoIo i Mpyroto crarti 3684, crartsmu 369, 3692 mporo Komekcy; 2) Bix iMeHi IOpHINYHOT
ocobu Oyp-KOTO 31 3I04YHHIB, TepeadaueHux crartsamu 258-2585 mporo Kogekcey.

Jlo yHOBHOBa)kKEHHUX OCI0 IOpUAMIHOT 0COOM 3aKOH BITHOCHUTBH CITYKOOBHX 0Ci0 FOPHIUYHOI OCOOH, a TaKOXK
IHIIUX 0ci0, sIKi, BIAMOBITHO JO 3aKOHY, YCTAaHOBYMX NOKYMEHTIB IOPHIAMYHOI 0COOHM YU JOTOBOPY, MAalOTh
IPaBO JiSTH Bil iMEHI FOPUIANYHOI 0COOH.

3aKOHOM TaKOX BCTAQHOBIIOIOTBCS TakKi BHIM 3aXOMiB KPHUMIHAJIbHO-NPABOBOTO  XapakTepy, LIO
3aCTOCOBYIOThCS 10 IOPUANYHHX 0Ci0: SIK OCHOBHI — Iie ITpad Ta NiKBiAaLis, sIK JOAATKOBI — 11e KoHdicKais
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Mmaiina. [Ipy mpoMy KoH¢icKalis MaliHa BHCTyHae sIK JOAATKOBHH OOOB’SI3KOBHH 3aXiJi KpHUMiHAIBHO-
NpPaBOBOTrO BIUIMBY Ta MOJXKE 3aCTOCOBYBATHCS JIMIIE pa3oM i3 JiKBifamieo ropuaudHoi ocobu. Posmip
mrpady BCTAHOBJIIOETHCS B PO3MIpI BiA ISATH THCAY OO CIMACCATH IUSTH THUCAY HEOIMOJATKOBYBaHHX
MIHIMyMiB OXOAiB rpoMaisH. JIiKBimamis FOPUIMYHOI 0COOM 3aCTOCOBYETHCS CYIOM Y pPa3i BUMHEHHS il
YIIOBHOBA)KEHOIO 0CO00I0 OyIb-KOTO 31 3704MHIB, mependadeHux crarTsmu 258-2585 KK, onmHak, sKIio
opuandHa ocoba HAJICKHUTH A0 00’€KTIB, IO MAalOTh CTpaTeriyHe 3HAUCHHS JUI1 €KOHOMIKHM Ta Oe3leKn
JIep KaBH, JKBIAIis 10 Hel HE 3aCTOCOBYETHCS.

OpnHak, cepen SK HAyKOBIIB, Tak 1 FOPHCTIB-TIPAKTHKIB, € pi3HI TOYKY 30pYy CTOCOBHO BBEICHHS 1O
KpuminanesHOTro KOmeKCy YKpaiHH BiANOBITANBbHOCTI IOPUAMYHHUX OCi0: € NMPOTUBHUKH, a € NPHOIYHUKH.
T'onoBHMM apryMeHTOM NPOTHUBHHKIB BBEJCHHS KPUMIHAIBHOI BiAMOBIAATBHOCTI IOPUANYHUX OCIO € Te, 0
Taka BiAMOBIAAJBHICTh CYNEPEUUTh OCHOBAM KPUMIHAJIBHOTO NpaBa YKpaiHH, B TOMY YHCIi, HIPUHLUILY
0coOUCTOT BIAMOBIAANTBHOCTI Ta MPUHLUITY BiAIIOBiAaTbHOCTI BUHHOI ocodu, siki 3akpiruieHi 1 B Koncturymii
VYkpainu (ct.2 Ta c1.61). TakoX HNPOTUBHHKM BBAaXAIOTh, IO TaKa BiINOBITAJIBHICTH 3HAYHO 30LTBLINTH
MOJKJIMBOCTI HECTIPABEIUIMBOTO 3aCTOCYBAHHS N0 IOPUIMYHHMX OCI0 )KOPCTKMX NPaBOBUX CAaHKIIH, HaTacTh
HOBI MOXITBOCTI IS IPOSIBIB KOPYIIii, HETATHBHO BIUIMBAaTHME Ha EKOHOMIYHY aKTHBHICTB.

IIpuGiuHUKM BBEJCHHS KPUMIHAIBHOI BIAMOBINANBPHOCTI OPHIWYHHX OCi0 HAaBINAKH BBaXKAKOTh, IO
YKpaiHCBKHH 3aKOHOJABeNb 3pOOHMB 3HAYHUA KPOK JUIS TMOJAIBIIOTO PO3BUTKY KPHUMIHAJIBHOTO
3aKOHOJIABCTBA Ta, TAKAM YHHOM, I1ie Oijbliie HaOIU3UB HOro 0 3aKOHO/IABCTBA €BPOMEHCHKUX KPaiH.
Kniouosi cnoea: iopuduuna ocoba, KpUMiHaibHA 8I0N0GIOANLHICIb, 3aX00U KPUMIHATIbHO-NPABOBO2O XApAKmepy,
NOKApamHs, YNOBHOBAJICEHI 0COOU, HENPABOMIPHA 8U2004.

On May, 23, 2013 Verkhovna Rada of Ukraine passed the Law "About making alterations to some legislative
acts of Ukraine in relation to fulfilling the plan of actions in relation to liberalization of visa regime by European
Community for Ukraine in relation to responsibility of legal entities"(Ne 2990) [1]. This law is making
alternations in the Criminal code of Ukraine, Criminal Procedure Code of Ukraine, to Law of Ukraine "On
providing of safety for persons that participate in the criminal judicial procedure”, to Law of Ukraine "On
principles of prevention and counteraction to the corruption”.

This law is enter a new division to General part of Criminal Code of Ukraine — Division oXIV1 "Measures of
criminal low nature in relation to legal entities”, criminal responsibility of legal entities is stipulated in that.

According to this division grounds for application to the legal entities of measures of criminal low
nature are commitments:

1) in the name and in behalf of legal entity any of the crimes stipulated by the articles 209, 306,
division first and second of the article 3681, part first and second of the article 3684, by the
articles 369, 3692 this Code;

2)  inthe name of legal entity any of the crimes stipulated by the articles 258-2585 this Code.

To the authorized persons of legal entity a law takes the official persons of legal entity, and also other
persons, that under the law, constituent documents of legal entity or agreement have a right to operate
on behalf of legal entity.

Crimes, stipulated by the articles 209, 306, part.1, 2 article 3683, part. 1, 2 article 3684, articles 369,
3692 Criminal Code, confess committed in interests of legal entity, if they are aimed to get illegal
benefit or conditioning for the receipt of such benefit, and similarly on avoiding statutory
responsibility.

The measures of criminal low nature can be applied to any enterprises, establishments, organizations,
except state authorities, government of Autonomous Republic of Crimea, organs of local self-
government, organizations created by them in the set order bodies, that fully hold out by the state or
local budgets, funds of obligatory state social insurance, Fund guaranteeing of physical persons’
holding, and also international organizations

A law also sets the types of measures of criminal low nature, that are apply to the legal entities: as a
basic — fine and liquidation, as an additional- confiscation of property. Thus confiscation of property
comes forward as an additional obligatory measure of criminal low nature influence and can be
applied only together with liquidation of legal entity. The size of the fine is set in a size from five
thousands to seventy five thousand untaxed minimums of profits of citizens. Liquidation of legal
entity is applying court in case of perpetration by the authorized person any of the crimes envisaged by
the articles 258-2585 Criminal Code, however, if a legal entity belongs to the objects that have a
strategic value for an economy and safety of the state, liquidation can’t be applied .

A law is also stipulating the remoteness of applying measures of criminal low nature to the legal
entity.

FOpuouuni nayku



173

While applying measures of criminal low nature to the legal entity the court has to take into account
gravity of the crime degree that have been done by the authorized face, the degree of realization of
criminal intent, size of the inflicted harm, character and size of illegal benefit that the legal entity have
gotten or was going to get, a legal entity assumed measures for prevention of the crime.

However, there are different points of view among both scientists and practical lawyers about
introduction to the Criminal code of Ukraine the responsibility of legal entities: there are opponents,
and there are supporters.

The main opponents™ argument of introduction legal entities™ criminal responsibility is that such
responsibility contradicting with main bases of criminal Low for Ukraine, including, principle of the
personal responsibility and principle of guilty liability of person that stipulated in Constitution of
Ukraine (Articles 2 and 61). Opponents consider also, that such responsibility will significantly
increase the possibilities of unfair applying hard legal sanctions to the legal entities, will give new
possibilities for the displays of corruption, will negatively influence on economic activity [2; 3].

"Positions of this legislative initiative makes provisions of legal fiction formation in the criminal
legislation of Ukraine, according to that the sanctions will be the applied to the legal entity, that is a
priori the legal entity will be considered as crime committed in case if a concrete crime was
accomplished by her leader, founder, participant or other authorized person. Thus, the offered
construction requires to count a legal entity like such that committed crime in cases when there is a
fact of perpetration publicly dangerous deed, stupulated by the article 209, 258-258 5,306, 368- 369 2
Criminal Code, unsure" [3].

"The real aim of law 2990 is maximum clear. As well as the case of early conducted "humanization”,
we ate talking about fulfilling the budget by criminal pursuit. Particularly, about that the size of fines
that are the basic type of punishment for the legal entities can testify : from 5 thousands to 75 thousand
untaxed minimums of citizens’ profit" [4].

The supporters of introduction of criminal responsibility of legal entities consider vice versa, that the
Ukrainian legislator undertook a significant step for the further development of criminal legislation
and thus yet more approached him to the legislation of the European countries.

As an example, Vasiliy Maryarenko, The head of Constitutional Assembly re justice, the head of
Supreme Court of Ukraine in 2002-2006, is thinking concerning introduction of criminal responsibility
of legal entities: "The discussion about criminal responsibility of legal entities is continued during
many decades. Finally the common sense is getting power”. A legislator comes to that the legal
entities must answer in the criminal order. “Such order was stipulated in the times of Russian empire
legislation. For example, when an enterprise harmed ecology and his authorized persons didn’t reacte
on the measures accepted by the state in relation to this enterprise, these authorized persons were
exposed to criminal responsibility, and the enterprise by itself was liquidated in the criminal order.

At present criminal responsibility of legal entities is stipulated in many countries of the world. Mainly
it takes place in cases of violations in the field of ecological safety, and also in the cases of different
sort of abuses in relation to society and state. In 2001, when new Criminal Code was inculcated, the
scientists contested against criminal responsibility of legal entities. However by that time | already
insisted on this necessity. Today my idea finds confirmation at legislative level" [3].

Mykola Koziubra, the judge of Constitutional Court of Ukraine in retirement says: "Practice of
bringing in to the criminal responsibility of legal entities is sufficiently widespread and accepted by
world community. In the days of the USSR the local scientists had concerns against this phenomenon,
however today this position finds more and more supporters. Undoubtedly, there are many questions
in this sphere. For example, in relation to principle of individualization of punishment. However we
gradually come to the point that this principle needs to be understood wider. Individualization can
belong not only to the individual but also to the legal entity” [3].

An advocate Olena Pertsova marks, that "law 2990 stipulates criminal responsibility for the legal
entities according to the most "working" articles of the Criminal code of Ukraine : corruption offences
and legalization of the profits that have been gotten in a criminal way. If before passing the Law 2990
liability for the perpetration of these crimes frightened the official persons of legal entity only (dummy
faces usually) but now the owners of the business have to be thoughtful because paying fines is needed
from the accounts of legal entity" [4].
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Thus, legislator first in Ukraine history at legislative level set criminal responsibility of legal entities.

We agree with those scientists that are the supporters of establishment of criminal responsibility of
legal entities, and can mark such advantages of the establishment : a 1) in present time plenty of
crimes committed through the legal entities , and civil responsibility does not give those judicial
guarantees, as per criminal pursuit; 2) A fine will be impose on legal entities that will significantly
exceed the maximal size of fine for a physical person; 3) is not correct that criminal responsibility for
the deeds made on behalf of a legal entity the only physical persons are bear, as criminal acts of legal
entity will not disappear because one of the workers underwent trial; 4) a big value will have a fact of
conviction of legal entity.

However, The Law "On making alteration to some legislative acts of Ukraine in relation to fulfiling
the plan of actions in relation to liberalization by European Community visa regime for Ukraine in
relation to responsibility of legal entities"(Ne 2990), to our opinion, has a row of substantial defects
that would be necessary to remove.

For the reason that the volume of the article does not allow us fully describe the lacks of this law, we
will continue to disclose the topic in the next articles.
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PO3/LJI VI. KPUMIHAJILHUI MPOLEC
TA KPUMIHAJIICTUKA;
OINEPATUBHO-PO3LIYKOBA JISIIBHICTh

V]IK 343.1 (478)

PO JOULIBHICTb ONTUMI3AILIL BX KUBAHHS B KPUMIHAJILHOMY ITPOIIECI
VYKPATHU TEPMIHA “KPUMIHAJIBHA CIIPABA”

Osepcokutii 1.B., 1.10.1H., mpodecop

3anopizvkuti HAYioHANbLHUL YHIgepCcUmem

VY naHiil HayKoBiH Ipamni BHCBITICHI OKpeMi TEOPETHKO-TIPAaBOBI Ta FepMEHEBTHYHI IHUTAHHS JOLLTEHOCTI
BUKOPHCTaHHSI B Cy4aCHOMY KpHMiHAJIEHOMY Hpoleci YkpaiHU TepMiHa “KpUMiHalbHA CIIpaBa” Ha IPYHTI
CHCTEMHOTO aHajli3y HOBOI'O KPUMIHAIBHOTO IIPOLIECYaNBHOIO KOJEKCY YKpaiHu.
Knwouosi cnosa: KpuminanbHe NpoBaAONMCEHHS, KPUMIHATGHA CHpasd, KPUMIHATbHUL NpOYecyanrbHull KOoOeKe
Yxpainu, criouuil, npoxypop, docydoee npoaddicenHs, mepmin.

Oszepckuit I.B. O IEJIECOOBPA3HOCTHU OIITUMM3AIIMM YIIOTPEBJIEHUA B YI'OJIOBHOM
MMPOLECCE VKPAMHbI TEPMUHA “YI'OJIOBHOE [EJIO” / 3amnopoxckuii HalMOHaJIbHBII
YHUBEPCHUTET, Y KpanuHa
B nmanHOl Hay4yHO# paboTe OCBELIEHBI OTACNIBHBIE TEOPETHKO-NPABOBBIE M T€PMEHEBTHUECKHE BOMPOCHI
11e71ec000Pa3HOCTH HCIOIb30BaHUS. B COBPEMEHHOM YTOJOBHOM IIpoLlecCe YKpauHbl TEPMHHA ‘‘yrOJIOBHOE
JIe710” Ha TI0YBE CHCTEMHOTO aHAIN3a HOBOTO YrOJIOBHOTO MPOIECCYaTbHOTO KOIEKca Y KPaHHBI.
Kniouesvie crosa: yzonosnoe npousgo0cmeo, y20106HOe O0elo, Y20N08HblL NPOYecCyanbHulli KOOeKc YKpauHol,
crnedosamenv, NPOKYpop, 00cyo0ebHoe npou3800cmeo, mepMuH.

Ozerskuy 1.V. EXPEDIENCY USE IN CRIMINAL PROCEEDINGS UKRAINE TERM "CRIMINAL
CASE" | Zaporizhzhya national university, Ukraine

However, reading the disposition of Part 1 of Art.317 Code of Ukraine, namely after the conjunction «and», it
turns out that the content of the criminal case and includes such items as «other documents and materials, the
application of coercive measures of medical or educational character and a request for exemption from
criminal responsibility». The mentioned components logically woven into the understanding of the term
«criminal case», that is formed during the pre-trial proceedings, or in other words at the pre-trial stage of
criminal proceedings. Therefore, the design of such terminology standards Part 1 of Article 317 and
paragraph 10 Part 2 of Article 3 of the CPC of Ukraine leading to confusion both theorists and practitioners in
the field of criminal procedural law and cause are misunderstanding conceptual and categorical apparatus as a
whole.

However, reading the disposition of Part 1 of Art.317 Code of Ukraine, namely after the conjunction «and», it
turns out that the content of the criminal case and includes such items as «other documents and materials, the
application of coercive measures of medical or educational character and a request for exemption from
criminal responsibility». The mentioned components logically woven into the understanding of the term
«criminal case», that is formed during the pre-trial proceedings, or in other words at the pre-trial stage of
criminal proceedings. Therefore, the design of such terminology standards Part 1 of Article 317 and
paragraph 10 Part 2 of Article 3 of the CPC of Ukraine leading to confusion both theorists and practitioners in
the field of criminal procedural law and cause are misunderstanding conceptual and categorical apparatus as a
whole.

Thus, it is logical to practice and theory of criminal procedural law to use design terminology "“criminal case"
having regard to its normative content and synonymy of the term «criminal proceedings». Moreover
normative and methodological use and practical use of the term «criminal case» is logical, given the position
of Part 1 of Article 317 Code of Ukraine. Terminology construction «criminal case» is a broader concept than
the term «criminal proceedings» and therefore should be used more generally accepted rules absorption wider
at the top. In other words, «criminal proceedings» is part of the term «criminal case» and not vice versa.

Key words: criminal trial, the criminal case, Criminal Procedural Code of Ukraine, the investigator, the

prosecutor, the pre-trial, the term.

[Ipobnema IOUIMBHOCTI ONTUMAIBLHOTO BUKOPUCTAHHS MOHATIHHO-KATErOpiayIbHOTO arnapaTy NpH ITiArOTOBLI
HOPMAaTHBHO-TIPABOBHX aKTIB 3aBX/1 Oy1a B LIEHTPI YBaru FOPUINYHOI HAYKH, i 30KpeMa Takoro il Harpsimy, sk
IOpU/IMYHA TEXHIKA HOPM TBOPYOCTI, a 3 MPUMHSATTSAM HOBOTO KPUMIHAJIHLHOTO TIPOIECYaTLHOIO KOJIEKCY
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Vxpaimm (mami KIIK Ykpainw) cramm HaragbHUMH IS HAYKOBINB Ta TPAKTHKIB THTAHHSA PaIliOHATHEHOTO
TryMadeHHs yxkuBaHux B KITK TepMiHOIOTIHIX KOHCTPYKIIIH.

MerToro 1i€l HAyKOBOI Mpalli € MOHITIHHO-KaTeropiajbHe po3MexXyBaHHs BkuBaHUX y unHHOMY KIIK
VYkpainun (2012 p.) Takux TEpMiHOJIOTIYHUX KOHCTPYKILIH, SIK “KpUMiHaJIbHA crpaBa’ Ta “KpUMiHaJbHE
MPOBaPKEHHS’, 1[0, Ha HANly AyMKY, MOKPAIIUTh CIHPHAHATTS TEKCTYaJIbHOI JIOTIKH TMOOYIOBH
KPUMIHAJIBHOTO TPOIECYATbHOTO KOAEKCY YKpaiHU CTYIAeHTaMH IOpUANYHUX cremiaabHocTeit BH3,
HAYKOBIISIMU B TaTy31 KpUMiHAJILHOTO MPOLECYaIbHOTO MPaBa Ta MPaKTHKAMH.

OKpeMHM TEOPETHKO-TIPABOBUM acIeKTaM MPOOIeMH TOIUIBHOCTI Takux HoBemizariit unaHoro KIIK
Ykpainu mpucBsiueHi poOoTH  psAgy BueHHX, 3o0kpema, O.B. baymina, B.Jl. bpunmesa,
M.B. Kocrtunskoro, JI.1. Camoitnoroi, JI.J[. Y nanoBoi Ta iH., mpoTe Ha CHOTOJHI HE MOXHA BIICBHCHO
TOBOPHUTHU TIPO IPYHTOBHE TEOPETUKO-TIPUKIIAIHE 1 MOHATIHHO-HOPMATUBHE JIOCIII/KCHHS BXKUBAaHUX Y
KIIK TtepMiHONOTIYHAX KOHCTPYKINH, $K, HANPUKIA, “‘KpUMiHalbHa crpaBa” Ta ‘“‘KpUMiHAJIbHE
MIPOBAI>KEHHS .

Bigomo, mo Oyab-sika TEPMIHOJOTIS Ma€ CBIM MOHATIMHMN amapar, TOOTO CHUCTEMY IIOHATH, IO
BiTOOpaXKalOTh CYTHICTH MPEAMETa, PI3HOBH[ 3B’SI3Ky HOTO CTPYKTYPHHX €JIEMEHTIB, NMPOILECH HOTO
reHe3ucy, (pyHKIiOHyBaHHS Ta po3BUTKY [1, 7]. Ha myMKy nmeskux ydeHuX, Taka CHCTeMa IOHSTH Ja€
[UTICHUIA TOTJISA Ha CYyCIIbHE SBHINE, € PO3BUHYTHUM BH3HAYEHHsM Horo cyTtHocti [2, 47]. Sk
cripaBeiBo 3a3HaunB H.B. Ky3uk, Bij mOCIiTOBHOTO Ta MpaBHIBLHOTO BUKOPUCTAHHS HOPMOTBOPUOI
TEeXHIKM 3aJiekaTh e(EeKTHBHICTh 3aKOHOAABCTBA 3arajoM, IpaBHJIbHE pPO3YMIHHS, 3aKOHHE U
00IpyHTOBaHE 3aCTOCYBaHHS HOPMATHBHUX IPAaBOBUX aKTIB, 1X HAJCKHUH OOJIIK Ta CHUCTEMaTH3aIlis
[3]. Bapro koHCcTaTyBaTH, 1110 Hapa3i 3HaYHA YaCTHHA YAHHUX HOPMATHBHO-TIPABOBUX aKTiB B YKpaiHi
HE 3aBX/IH MTOBHOIO MipOIO BiATIOBiJa€ BUMOTaM HOPMOTBOPYOI TEXHIKH Ta Taly3eBOi 30KpeMa.

CaymHoro € Haykosa no3uuis H.B. Ky3uka ctocoBHo Toro, 110 HeBaii GopMyIroBaHHS ab0 HETOUHI
BXXHMBAaHHS TEPMiHIB, JOMYIIECHHS CYMEPEWIMBUX TIOJOXKEHb Y 3aKOHOJABCTBi, HEKOPEKTHICTh
MOCHJIaHb, MOXYTh TOPOKYBATH 3BOJIIKAHHS, MIOMIUIKA i HETIOPO3YMIHHS B IOPHIWYHIA MPAKTHUIL,
3aBakaTh e(eKTHBHOMY peQOpMyBaHHIO BCiX cdep IepXaBHOTO Ta TPOMAJICHKOTO JKHTT,
YCKJIQIHIOBATH yIOCKOHAJICHHS MpaBoBoi cucteMu Ykpainu [3]. OCHOBHUMH BXKUTUMH MOHATTSIMHU Y
HAIIOMY JOCIi/DKCHHI € “KpuMiHaibHa chpaBa” Ta “KpHUMiHANIbHE MPOBADKEHHS’, IO YaCTKOBO
otoTokHeHi 3akoHonmaBieM y gmHHOMYy KIIK VYkpainm (2012 p.) [4], a Biarak, 3 orisgy Ha Iie,
CKJIaJIAf0Th 32 JIOTIYHOK KOHCTPYKIIIEIO TaK 3BaHU CHHOHIMIYHHHN Psil.

BBaxxaeMo a0CONIOTHO TMPaBHIBHOIO TMO3WIIII0 HOPMOTBOPIS IIOJO HEJOMYIIEHHS Y)KUBaHHS B
HOPMATHBHO-TIPABOBUX aKTaxX PIi3HUX CHIB (TEpMiHIB) Al BUPaKEHHS OJHOTO W TOTO X TOHATTS.
binmeme Ttoro, mynktom 2.12 “Ilopsimky TOJaHHS HOPMATHBHO-TIPABOBHUX AaKTiB Ha JIEpP)KaBHY
peectpanito 10 MiHicTepcTBa focTHIii YKpaiHM Ta TIPOBEJCHHS IX JepXaBHOI peecTparii’,
3aTBepKeHOro HakazoM MinictepceTBa roctunii Ykpainu Big 12 kBiTHa 2005 p. Ne 34/5, Bumaraetscs
HE JOMYCKaTH BXXMBAaHHS CIIiB CHHOHIMIB JUI BUPaXEHHsSI OJHOTO i TOro camoro noHsTTs [5]. Bapro
JIOTIOBHUTH O3Ha4YeHe Takoxk NyHkToM 9.10 Pexkomenpaniii 3 mpaBui moOy[0BH, BUKJIQJCHHS Ta
oQopMIICHHS! HOPMAaTUBHHX, TEXHIYHUX 1 TEXHOJIOTIYHUX JOKYMEHTIB, po3po0IeHUX Ha 3aMOBJICHHS
YKpaBTO#OpY, B SKOMY 3a3HA4€HO, I10 Y HOPMATHBHO-IIPABOBOMY akTi MOBHHHI 3aCTOCOBYBaTHCS
MO3HAYEHHS 1 TepMiHM (NOHATTSA) 3 BUKOPUCTAHHSM 3arajlbHO3PO3YMIIMX 1 JOCTYIHHX CJIB Ta
CJIOBOCTIONYYEHb [6].

OpHak, He3BaKalO4M Ha JICKCHKO-TIPAKTHYHE 3HAYCHHS LMX TEePMiHIB (“‘Kpuminanvha cnpasa” ma
“Kpuminanvue nposaddicenHs’), BOHM TOTPeOyIOTH CBOTO 3MICTOBHOTO YIOCKOHAJICHHS Ta
paiioHaJbHOTO TIyMaueHHs. Haramyemo, TepMiH “KpHMiHAJIbHE MPOBaPKEHHS O3Ha4eHWH 4.2 1m.10
ct.3 KIIK Vkpainu [4], a coBocnionyueHHs “KpuMiHainpHa cnpaBa” B 4.1 ¢1.317 KIIK Vkpainu [4].
Hara no3umist € ofHO3HAYHOO, @ caMe, BBaXKaeMO IMPUITYCTHUMHUM BXKHBATH B KPUMiHAJIbHOMY IpoLeci
(TIpoBajKEHHI) TEPMIH “KpUMiHAIBHA CIpaBa’.

BapTo 3a3HauuTH, 1110 Ha KOPUCTH HAIIOI MO3MIIT (14000 MONICIUBOCTHI BICUBAHHA Y KPUMIHATLHOMY
npoyeci Yxpainu mepminonociunoi koHcmpykyii “kKpuminaivna cnpaea’”) CBITYMTH HaBITH 4acTOTa
BxkuBaHHs y HopMmax uumHHOro KIIK Tepmina “kpuminanbHa crpaBa”. SIK apryMeHT I[bOTO HaMH
MOPaxOBaHO, IIO0 3aKOHOJABEIb BXKMB O3Ha4deHy KOHCTpyKIio y 30 Bumaakax, a came B HOpMax
crareii KIIK: m.21, 23 4.1 cr.3, 4.3 cr. 33, 4.3 c1.34, 4.1 c1.317, m.1 4.2 cT. 412, u.1 cr.444, u.3
c1.446, 4.1 c1.449, u.1, 3, 1.4. u.4 c1.450, c1.451, 4.1, 2, 4 c1.451, m.3 4.2 ¢1.452, 4.1 c1.453, m.11 1.1
cT.541, 4.4 ¢T.568 Ta nepexigHUX MOJOKEHHX: 4. 3, 5, 6, 10, 11, 12, 15, 19, 21. Ski1o 3BepHYTHCS 10
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HavimenyBanHsa cT.317 KIIK Vkpainn (“Marepianm KpUMiHAJIFHOTO TPOBADKCHHS (KpUMiHATBHA
crpaBa)”’, TO 3aKOHOZABEIlhb HIOM OMHCOBO PO3TIyMadye Ha3By O3HAYCHOI HOPMHU Ta B IY)KKax
MOSCHIOE, IO MiJT UM PO3yMi€ThcA TEPMiH “KpUMiHaNbHA cripaBa’”. Ha miaTBepKeHHs HAIOT TyMKH,
BapTO 3HOBY 3BEpHYTHCH A0 NyHKTY 9.10 Pexomenpauiii 3 mpaBui HOOYAOBH, BHKJIAACHHS Ta
oopmIleHHS HOPMATHBHUX, TEXHIYHMX 1 TEXHOJOTIYHMUX [OKYMEHTIB, y SKOMY 3a3Ha4eHo, IO
ITO3HAYEHHS 1 TEPMiHHM, SKi HE BXKMBAINCS PaHINIE B HOPMATHBHO-TIPABOBUX aKTaX, MOSCHIOIOTHCS B
TeKCTi (ommMcoBa IMCIIO3WLIs) ab0 BiJOKPEMIIOIOTbCS B AY)KKax Iicis O3HA4YeHHs TEpMiHa SK
CUHOHIMY [6].

Hapasi Taka xoHCTpYyKIIis iepenbadeHa sikpa3 y HaitmenyBaHHi ctarti 317 KIIK Ykpainu Ta ii mepmriit
YacTHUHI, ¢ B IyKKaX BUOKPEMJICHUH TEPMiH “KpUMiHalbHA CIIpaBa’ SIK CHHOHIM TE€PMiHOJIOT1YHOTO
CHONyYeHHS “KpUMiHalbHE TNpOBa/pKeHHS . Biarak, HaBimo B3arajgi 3aKOHOJABIIO IOTPIOHO
BIIAIITOBYBAaTH TakKi CMHOHIMIYHI KOHCTPYKIIi Ta CIIOTBOPIOBATH TEKCTyaslbHY JOTiKy Bchoro KIIK
VYkpainu. MaOyTh, HejapMa B Teopii KPUMIHAIBHOTO MPOIECYaIbHOTO IMpaBa BUCIOBICHA MO3UIIS
Opo TepenvyacHiCTb 1 HEJOUUIBHICTh 3aMiHM y HOBOMY KpPHUMIHAJIbHOMY HpPOLECYalbHOMY
3aKOHOJIABCTBI TepMiHA “KpHMIiHaJbHA ClpaBa’ HA “KpUMiHAJIbHE MPOBAIKCHHA . AJDKE, SK TIHIIE
wieH Koncrurymiitaoro cyny Ykpainu B.Jl. bpuniies, “raka HoBemi3alist bOro MOHATIHHOTO amapary
HE 3YMOBJICHA Hi KOHCTHTYL[IHHMMH MPHUITUCAMHU, Hi BUMOTaMH MiXHAPOJHO-TIPABOBUX CTaHAAPTIB”

[7, 117].

[Momo TepmiHa Ta 3MiCTy TOHATTS ‘“‘KpUMIHAIBbHE TMPOBAIDKEHHS , TO BimmoBimHo mo m.10 c1.3
gyuaHoro KIIK VYkpainu, ocTaHHE CKJIala€Tbcss 3 JIOCYAOBOTO PO3CIIIYyBaHHS 1 CYJOBOTO
MPOBAKCHHS, a TAaKOXK 3 IMpOlecyalbHUX Mil, SIKi MPOBaAAThCA y 3B’SI3KY 13 BUMHEHHSIM JiSTHHS,
nepen0aueHoro 3aKOHOM YKpaiHu PO KPUMiHATBHY BiAMOBigaNbHICTE [4, 4]. ToOTo, BiAmOBiAHO 110
03HAYCHOTO TIOJIOKEHHsI, KpUMiHajlbHE TNPOBa/PKEHHA BKIIOYaE B cebe He JHUIIE PO3CHiTyBaHHS
KPUMIHAIBHOTO TPaBOIMOPYIICHHS, a i TMepeBipKy OOCTaBHH CIpaBH Ha MPEAMET HASBHOCTI B JisiX
0ci0 03HAaK 37MOYMHY UM KPUMIHAIBHOTO MPOCTYNKY. BapTo 3a3HaunTH, mo me panime B 1999 pomi
NESKAMH BYCHUMH Yy TIOHATTS KpHMiHaJbHE MPOBA/DKSHHS BKJIAQJABCS JENIO0 IHIIMH 3MICT, a came —
BpETYJbOBAaHA HOPMaMH KpPUMIHAIBHO-TIPOIECYaJbHOTO TIpaBa disUIbHICTH OpraHiB JJ0CYAOBOTO
PO3CIIiIyBaHHs, CIIITYOTO, MPOKYpopa, Cyaai 1 CyAy 3 PO3KPUTTS 3JI0YMHIB, & TaKOX CHCTEMa
MPaBOBITHOCHH, 110 BHHUKAIOTh Y MPoIeci i€l qisIpHOCTI [8].

Uunanii KpumiHanbHUE mponecyalbHUA KOAEKC YKpaiHu (QOpManbHO PO3KPUBAE 3MICT TOHSTTS
“kpuMiHaJibHA crpaBa”, amke B 4.l c1.317 3aKOHOAABEIb BKIIAJAE€ Y II€ CJIOBOCIOJYYCHHS TakKi
CJIEMEHTH SIK: AOKYMEHTH, iHIII Marepiaju, HaJaHi Cyay MiJ 4Yac CyAOBOIO MNPOBAaJDKEHHS HOTo
y4acHUKaMH, CYJOBi DIillleHHS Ta iHIN JOKYMEHTH 1 Marepiaii, KJIOMOTaHHS MPO 3aCTOCYBaHHS
MPUMYCOBHX 3aXOJIB MEIUYHOr0 ab0 BUXOBHOTO XapakTepy Ta KIOMOTaHHS PO 3BIIbHEHHS BiJ
KpUMiHAIbHOI BiANOBiAaIbHOCTI [4]. 3BHUaiiHO, Cyai-PAKTUKU MOXKYTb 3allepeunTH, BBAXKAIOUH, 1110
TepMiH “KpuMiHaJbHa cripaBa” cTocyeTbes, 3a YnHHUM KIIK Ykpainu, nume cynosux cranid. [iiicuo,
TaKe BPaXCHHS MOXXE CKJacThCs, Buxozsuu 3i 3micty 4.1 ¢1.317 KIIK Vkpainu, e 10 criosydyHuka
“Ta” 3a3HaueHo, 110 KpUMiHalbHA ClIpaBa — Ii¢ “JIOKYMEHTH, 1HIII MaTepiaiu, HaJaHi Cyqry IiJ 4ac
CYZOBOT'0 IPOBALKEHHS MO0 yYaCHUKaMH, CyJOB1 PillIeHHs .

OpnHak, ke yuTaroud jgam tekcet aucnosmiii 4.1 ¢r.317 KIIK Ykpainu, a came, micis CIIONTy4YHHUKA
“Ta”, TO BUXOJUTh, 110 B 3MICT KPUMIHAJIBHOI CIIPaBU BXOJATh 1 TaKl €JICMEHTH, SIK “IHIII JIOKYMEHTH 1
Marepiai, KIONOTaHHS IpO 3aCTOCYBAaHHS IPHUMYCOBHX 3aXOJiB MEJUYHOTO ab0 BHXOBHOTO
XapakTepy Ta KJIOMOTaHHS MPO 3BUIBHEHHS BiJl KpUMIHAIBHOI BiAnoBizansHOCTI”. O3HaYeHI CKIAIOBI
JIOT1YHO BIUTITAIOTHCS B PO3YMIHHSI TepMiHa “KpHUMiHANbHA cripaBa’, mo (OPMYIOThCS IIe MiJa Jac
JOCYJJOBOTO MPOBAKEHHS, Y, 1HIIUMH CJIOBaMH, Ha JIOCYIOBHX CTaIisiX KPUMIHAJIBHOTO MPOIECY.
Binrak, Taki TepMinosioriuHi koHCTpyKuii HopM 4.1 c¢1.317 Tta m.10 4.2 ct.3 KIIK Ykpainu BenyTts 10
IUTyTAaHUHH K TEOPETHKIB, TaK 1 NPakKTHKIB y cdepi KpUMiHAIBHO-TIPOIECYyaIbHOTO IIpaBa Ta
CIPUYWHSIOTH HETPaBIIIbHE PO3yMiHHS IMOHATIHHO-KATErOpiajJbHOrO anapaTy 3arajioM.

[linrpumyroun nosunito H.B. Ky3uka, BBaxkaemMo HENpUITyCTUMHUM U1 [TO3HAYEHHS OJHHUX 1 THX K€
MOHSTh BUKOPUCTOBYBATH Pi3HI TEPMIHHU, JOMYCKATH JBO3HAYHICTh, HETOYHICTh (DOPMYIFOBAHb, IO
JIO3BOJISIOTH TIIYMAayUTH CEHC HOPMAaTHBHUX aKTiB mo-pizHoMy [3]. BBaxkaemo, mo g raudmoro ta
MPaBUWIBHOTO PO3YMIHHA MOHATH “KpUMiHAJIbHE MPOBAKEHHA 1 “KpUMiHaNbHA cripaBa’ HEOOXiTHO
3BEPHYTHCS, MO-TIEPILIE, 10 HU3KU TIIyMayHUX CJIOBHUKIB. Tak, 111010 TepMiHa “TPOBaIKEHHA ", TO BiH
3a CJIOBHHKOM YKPaiHCHKOi MOBHU TIYyMA4UThCS SIK JIisl 32 3HAYCHHAM “TipoBaauti’ [9, 127]. fAxmio Bxe
Opatu cyTo (QiIONOTIYHUI KpUTEpiil TIyMadyeHHs TepMiHa “NpOBaJPKEHHS’, TO HUM € JII€CIIOBO, IO
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BIJTHOCUTBLCS JIO HEJJOKOHAHOTO BHUJY, 1 32 CMUCJIIOBUM HABaHTAXXCHHSIM BKJIIOYA€ TPUBATICTH TIEBHOT
Iii 6e3BIMHOCHO M0 i1 BHYTPIIIHKOI MEXi Ta 3aBEPIICHOCTI B Yaci, CTAaTUYHICTh Ta HEMEPEPBHICTH il
[10, 171-172]. V Tux BHUIAAKax, KOJU BUKOPHCTOBYETHCS HEIOKOHaHAa (opma JiecioBa abo
JUENPUCITIBHUKA, HACTaHHS FOPUIUYHUX HACHIKIB HE CTABUThCS B 3aJICKHICTh BiJ] HACTaHHS
pe3ynbTaTiB [ii, TO3HAYEHNX BKa3aHUMU TpamatndHuMu Gopmamu [11, 14].

Tox, TepMmiHOM “KpHWMiHaJIbHa CcrpaBa’ IIO3HAYAETHCS, MO-TIEpIIe, KPUMIHAIbHE IPOIeCyalbHe
NPOBAKEHHS, IO 3MIHCHIOEThCA 3a (DaKTOM 3JIOYMHHOTO [TisIHHA, a, MO-ApPYyre, OAWH YW AEKiIbKa
TOMIB MarepiajiiB, y fAKHX 3a]iKCOBaHO IPOLEC TMPOBEAEHHS MPOIECYalbHAX Miil, 3IiiCHEHHS
MPOIECYATbHUX TpaB i 00OB’S3KIB yYaCHHKIB TPOBAKEHHS, MPOIEC JOKAa3yBaHHS Ta MPUIHITTA
nporecyaibHuX pimeHs [12, 412]. st GinbIIOCTi IOPHUCTIB MOHATTA “KpHMiHallbHA clipaBa’ — 1€
CYKYMHICTh MpOIeCyaJbHUX MaTepiamiB, 310paHUX Mg dYac MOCHig4oi MepeBipKH, Ii3HaHHS Ta
nmocymoBoro ciifctea. [Ipote, sik ciymHo 3a3Hadae O. OcTpiiiuyk, Take po3yMiHHS HE BiATIOBiAae
JiHCHOCTI Ta HE PO3KPHBAE CYTHOCTI JOCTIIKYBaHOTO MUTAHHS IMOBHOIO Mipoto. SIKII0 KpuMiHaIbHA
crpaBa — L€ CyKYIHICTh JOKYMEHTIB Ta JOKa3iB, 310paHMX Wil Yac pO3CHigyBaHHs CIpaBH, TO, Ha
JIYMKY O3HAQUY€HOTO aBTOpPa, IOCTAE IIJKOM JIOT19HE 3amUTaHHsA: ‘UM MOXIIMBO HMOPYIINTH CYKYITHICTb
nmokymeHTiB?” [13].

Ha nie nutanHs, HiTKOM JIOTIYHHM OyJle IIYKaTH BiAMOBIAb Y FOPUANYHUX CIOBHHKAX, MOHOTpadisix Ta
MiJPY9IHUKAX 3 KPUMIHAIGHOTO TPOIECY, OCKUIBKM B HUX MOXXKHA BiJI3HAWTH TIyMadeHHsS TepMiHa
“kpuMiHasmBHA cripaBa” 4m “‘cripaBa’. Tak, y BenmnkoMy 10pHIuYHOMY €HIIMKIOTIETUIHOMY CIIOBHUKY
A.b. BapxiHa “KpHMiHANBHOIO CHpPaBOI0” € TIOpYIIEHa y BCTAHOBICHOMY 3aKOHOM TOPSAKY CIIpaBa
[14, 653]. Buxoasuu 3 O3HAYCHOroO, MiJl TEPMIHOM “KpUMiHAJIbHA CIpaBa” PO3YMIEThCS IEBHA
IUSUTBHICTD, CHpSMOBaHa Ha JOCATHEHHS KIHIIEBOTO pE3yNbTaTy. Y CIIOBHHKY POCIMCBKOI MOBH
C.I. OxeroBa “cripaBa” BU3HAYa€THCS K CyJOBHH PO3IIISL, MpoIlec, KpUMiHalbHA crpaBa Tompo [15,
136]. Tyt Bapro miaTpumaTd HaykoBy mno3uiiro O. Octpiiiuyka, SKUH BBaXKae, IO KpUMiHAJIbHA
CIpaBa — Iie BIOPSAKOBaHA BUKIIIOYHA OCOOJIMBA CYKYITHICTh TIPOIECYAIbHUX TOKYMEHTIB, MaTepiaiB
OPJl, nony4eHHX B YCTaHOBIEHOMY IOPSIIKY OpraHaMH JOCYAOBOTO PO3CIigyBaHHS. AJDKe, SK 1
HAroJIOUIy€e caM aBTOp, Take MOHITTSA OyJe BIIMOBiAAaTH MPaBOBI MPUPOAI TAKOTO SBHUINA, SK
“kpuMiHanbHa cipasa’” [13].

Slkmio 3BepHYTHCS 10 3aKOHOJABCTB KpaiH OMu3bkoro 3apyOixoks, To y 4.47 cr.6 KIIK Pecmybmiku
binopych 3HaXoAMMO BH3HAYCHHsS MOHSTTIO KpUMiHaJbHA CIIpaBa, 3a SKOK HUM € BiJJOKpeMIICHE
NPOBAKEHHS, IO TMPOBAJAUTHCS OPraHOM KPHMIHAIBHOTO TEPECciiyBaHHS 1 CYJOM 3 MPHBOAY
BUMHEHHS CYCIUIPHO HEOE3NMEeYHOTO MisiHHS, NepeadaueHoro KpuUMiHalbHUM 3akoHomH [16]. Ha
Binminy Bix KIIK Ykpainn, KIIK Pecny0miiku binopyck He OTOTOXHIOE MOHATTS KpUMiHAJIbHA CIpaBa
1 KpUMiHaJIbHE MPOBAKEHHS, a HaBITh IX PO3JUILE Ha MOHATTSA NPOBAOICEHHA 34 mamepianamu i
npogaoddicenns y kpuminanvuit cnpasi. Tak, 3riqHo 3 KIIK Pecrybnikun Binopycs, mpoBapkeHHs 3a
MarepiajlaMM BH3HAYa€ThCs SK CYKYIHICTb IpOLeECyaldbHHUX i 1 HpolecyanbHUX pillleHb, L0
3IIHCHIOIOTHCS 1 BHHOCSATHCSI IIPH TIPUAHSTTI 1 pO3TJIsIIL 3a51B 1 MOBIAOMIIEHB MPO 3JI0YHH 1 MPUCKOPEHE
NpoBa/KeHHs. HaTomicTh, MpOBaDKEHHS Yy KPUMIHAIBHIM CHpaBi MPeINCTaBICHO SIK CYKYIHICTh
MPOIECYANbHUX [Ii 1 TpolleCyaJbHUX pIlIeHb, IO 3MIMCHIOIOTHCS 1 BHUHOCATHCS y KOHKPETHIH
KpUMiHaNbHIA crpaei [16]. Skmo mnoauBuTHC dYepe3 Tpadaper O3HAYCHUX TEKCTyaIbHUX
koHcTpyKuiii Ha unHHWE KIIK Vkpainu, To nposadacenns 3a mamepiaramy JOTIYHO BIUTITAETHCS B
PO3YMiHHS TepMiHa “KpUMIHAIBLHE MMPOBAIDKEHHS , & NPOBAONCEHHS ) KPUMIHAAbHIU CNpasi — B 3MICT
TEPMIHOJIOTIYHOT KOHCTPYKIT “KprMiHaJIbHA CIIpaBa’ SK 3aBEPIICHOT MisITbHOCTI

OTxe, MIJKOM JIOTIYHO HA TPAKTHIN Ta B TEOPil KPUMIHAIBHOTO IMPOIECYyaTbHOTO IMpaBa BXKHBATH
TEPMIHOJIOTIYHY KOHCTPYKLiIO “KpUMiHajbHa crpaBa’, 3Ba)Karoud Ha il HOPMATHBHUH 3MiCT Ta
CHHOHIMIYHICTh TepMiHa “KpUMiHaJbHE TNPOBa/KEHHS . binmpime TOro, HOPMAaTUBHO-METOIWYHE
BXKMBAHHS Ta MPAKTHYHE BUKOPUCTAHHS TEPMiHA “KpUMiHANbHA CIIpaBa” € JIOTIYHUM, 3BaXKAIOUM Ha
nosokernst 4.1 ¢1.317 KIIK Vkpaiau [17]. TepminosoridHa KOHCTPYKILisl “KpHMiHajdbHA cripaBa” €
MIMPIIUM TOHSTTSAM, HDK TEpMiH “KpHMiHAJIbHE NPOBAPKEHHS , a OTXKE, BApTO BUKOPHUCTOBYBATH
3araJIbHONPUAHATI TpaBWijia TOTJIMHAHHS BYXYOTO MIMPIIUM. [HIIMMHU clOBamH, “KpUMiHAaJIbHE
MPOBAKEHHS € CKJIQJIOBUM €JIEMEHTOM TepMiHa “KpUMiHallbHA CIpaBa’’, a He HABIIAKH.
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3ATAJIBHOTEOPETHUYHI NOJIOKEHHSA KPUMIHAJIICTUYHOI'O
ITPOI'HO3YBAHHSA

Hinpmak O.M., 11.10.H., ipodecop

Ooecvkuil deporcasnuil yHisepcument GHYmMpIWHIX CRpas

ABTOp y cCTarTi NOAAB BH3HAUCHHS IOHATTIO «KPHMIHATICTHYHE IIPOTHO3YBaHHSI» Ta OINHUCaB HOTO
Kk1acu¢ikamito. 3a3HayeHo, 10 KPUMIHANICTUYHE NPOTHO3YBAaHHS B CIIIUil (PO3MIYKOBIH) IisUIBHOCTI €
MPOIIECOM: a) HAyKOBO-OOIPYHTOBAHOTO PETPOCIEKTHBHOTO Ta MEPCHEKTUBHOIO aHA3y 1 OIL[HKH 00’€KTa
MPOTHO3Y; 0) BUABICHHS MPOTHO3HOTO (hOHY, TOOTO YMOB, y SIKHX iCHYBaB 1 iCHye 00’€KT IPOTHO3YBaHHS; B)
3M0TaJKd TMPO 3aKOHOMIPHOCTI Ta MEXaHi3MH JUHAaMiKM O00’e€KkTa TMPOTrHO3Yy; T) HependadeHHs
(IpopoKyBaHHsI), BU3HAYECHHS Ta BCTAHOBJIECHHS IMOBIpHOTO MalfOyTHHOTO, IMOBIPHUX PU3UKIB 1 HACHIIAKIB; 1)
noOynoBy, Bepu(ikamii Ta KOPUTYBAaHHS NPOTHOCTHYHHMX MOJENeH; JK) IUIAHYBAaHHS TaKTHKH CIITIHX
(po3urykoBHX) Aii 3 ypaxyBaHHSM IMOBIPHUX PU3MKIB i HACHIAKIB; 3) OI[IHKU BiporigHOTO (6€3 BTpy4aHH:) Ta
OakaHOTO (32 YMOBH 3a3Jajerigb 3agaHUX HOpM) pe3yinbrary. IlimkpecieHo, o SKI0 KpUMiHaTiCTHIHE
NPOTHO3YBaHHA BHKOHAHO SIKICHO, TO HOTO pe3yJbTaTOM CTaHEe [OCTOBIpHA KapTHHA IMOBIPHOTO
MaiiOyTHBOTO, SIKY LIIJIKOM MOKHAa BHKOPHCTOBYBATH SIK OCHOBY JUIS IUIAHYBaHHS TaKTHYHUX 3aXOMAIB AJIS
BUPILICHHS 3aBaHb CIiI401 (po3IIyKoBoi) AismbHOCTI. CaM mpolec peamizamii cliq4uM HaMiueHHX 3aXOJiB
MOBHHEH 3I1HCHIOBATUCS CJITYMM THYYKO, IUDTAHOMIPHO Ta 32 HEOOXiTHOCTI KOPUTYBAaTHUCS.
Knrouosi cnosa: kiacughixayis, kpuminanicmuyte npoeHO3V8anHA, CLiOUUL, CLi04a (PO3ULYK08a) OiANbHICMb.

umsmak AH. OBIIETEOPETUMYECKUE I[MOJIOXKEHNA KPUMUHAJIMCTUYECKOI'O
TTPOCHO3UPOBAHU / Onecckuii HATMOHATBHBI YHUBEPCUTET BHYTPCHHUX e, YKpanHa
ABTOp B cTaThe Jaj ONpEeAeNeHHEe IOHATHIO «KPUMHUHAJIMCTHYECKOE IPOTHO3HPOBAHHE» W OIHCAl €ro
Kki1accugukanuo. OTMEUeHO, YTO KPUMHHATUCTHYECKOE NMPOTHO3MPOBAHHE B CIIEICTBEHHOH (PO3BICKHON)
NESITENbHOCTH  TPEACTABIsIeT Co00il mpomecc: a) HAyYHO-OOOCHOBAHHOTO —PETPOCIEKTHBHOTO U
MEPCIEKTUBHOTO aHAIN3a U OLIEHKH 00BEKTa MPOTHO3a; 0) BBIABICHHUS MPOTHO3HOTO (POHA, TO €CTh YCIOBHIA,
B KOTOPHIX CYIIECTBOBAI M CYIIECTBYeT OOBEKT NPOTHO3MPOBAHUS; B) JOTAAKUA O 3aKOHOMEPHOCTSAX H
MEXaHU3MaX TUHAMHUKH 00bEKTa MPOTHO3a; T) MPEeIBUACHUS (PEACKA3aHHs), ONPEACICHUS U YCTAHOBICHHS
BEPOSITHOTO OyIyIlero, BO3MOXKHBIX PHCKOB W MOCHEICTBHUH; [) IOCTPOCHHUS, BEpUPHKAIUN H
KOPPEKTUPOBKH IPOTHOCTHYECKUX MOJENeH; ) IUIAHHPOBAaHMS TAaKTUKH CIIEICTBEHHBIX (PO3BICKHBIX)
JIEUCTBUH C y4eTOM BO3MOJKHBIX PHCKOB M IIOCIEACTBHIA; 3) OLIEHKH BeposiTHOro (0e3 BMeIaTenbCcTBa) U
JKemaemoro (TIIpH  yCIIOBHM  3apaHee 33JlaHHBIX ~HOpPM) pe3ynbraTta. IlomuepkHyTo, 4YTO  €CIIU
KPUMHHAIICTHIECKOE ITPOTHO3MPOBAHHIE BBHITIOJIHEHO KAYECTBEHHO, TO €r0 PE3yIbTaTOM CTAaHET JOCTOBEPHAs
KapTHHA BEPOSTHOTO OyIyIIero, KOTOPYIO BIIOJHE MOXHO HCIIONB30BAaTh KAaK OCHOBY JUISl ITAHHPOBAHHS
TaKTUYECKHX MEpOIPUATHI U peIIeHns 3a/1ad CIISICTBEHHOH (pO3bICKHOI) mesTensHOcTH. CaM mpomecc
peanu3aniy CIe0BaTeIeM HAMEUCHHBIX MEPONPHATHH JODKEH OCYIIECTBISTHCS CIeJoBaTeNieM THOKO,
IUITAHOMEPHO U NPH HEOOXOAUMOCTH KOPPEKTUPOBATHCSL.

Kuiouesvie cnosa: knaccugpukayus, KpUMUHATUCMUYECKOE NPOSHO3UPOSAHUeE, CNed08aAMeNb, CAeOCHEECHHAs.

(pO3bICKHAS) OessmeNbHOCHb.

Tsilmak A.N. THEORETICAL PREDICTION OF FORENSIC PROVISIONS / Odessa is a national
university of internal affairs, Ukraine

The author of the article gave the definition of * forensic forecasting " and described his classification.
According to the author, criminological prediction — it is a strategic method, which is based on prediction
(prediction) patterns, mechanisms and consequences of statics or dynamics of possible objects predicting
future planning for major tactical measures enforcement activities.

It is noted that the objects of forensic prediction can be: forensic events, situations, processes and phenomena,
intentions, actions, behavior, behavior, emotional states and reactions of the people, the nature of the
decisions, tactical and instructional techniques and their results, methods and means of committing crimes of
the gathering and study of evidence-based and other forensic-relevant information.

The subject of forensic forecasting — a common objective laws and mechanisms and the existence of real
forensic examination, and also the process of developing forensic forecasts.

The purpose of forecasting is forensic science-based retrospective and prospective analysis and evaluation of
object prediction to predict the consequences of the dynamics and statics of its probable future for planning
and organizing tactics investigative ( detective ) action.

The main objective of forensic forecasting is recognizing patterns, mechanisms , trends , logic, motivation,
development factors predicted object and its consequences, which will reduce the impact of uncertainty on
future investigative ( detective ) activity and its results.

The stages of forensic forecasting the likely future of investigative (detective) activity. These include: 1)
focusing, 2) constructive and research, which consists of stages: analysis, simulation, verification of
prediction, forecast adjustments, and 3) institutional, 4) operational, and 5) evaluation.

Noted that the forensic investigation in forecasting ( investigative ) activities is the process : a) science —
based retrospective and prospective analysis and evaluation of object prediction , and b) to identify forward-
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looking background , ie, conditions in which there exists to predict ¢) guesses about the patterns and
mechanisms of object dynamics forecast d) prediction ( prediction ), the definition and establishment of the
probable future , the possible risks and consequences; d ) construction , verification and correction of
predictive models ; g) planning tactics investigation ( investigation ) of action , taking into account possible
risks and consequences , c¢) assess the likely (without intervention) and desired (subject to pre-defined rules )
result. Pointed out that if forensic prediction holds qualitatively , its result is true picture of the probable
future , which may well be used as a basis for planning tactical activities to meet the challenges of inquiry
(investigation) activities. The very process of implementing the investigator planned activities should be
carried out by the investigator flexibly planned and adjusted if necessary.
Key words: classification, prediction forensic investigator, investigation (investigative) activities.

Ha cyyacHoMy erami po3BUTKY MPaBOOXOPOHHUX OpPraHiB YKpaiHW MOCHIIFOIOTHCS BUMOTH JI0 OCOOH
cmimggoro Ta Horo mpodecioHamizmy. JlisBHICTE CHIAYOTO € JIOCUTH CKJIATHOI  Ta
OaraTo(hyHKITIOHAJIHHOIO, TOMY ISl €(EeKTHBHOTO, KOMIIETEHTHOTO BHpIIIEHHS HHUM MpodeciiHnX
3aBJilaHb BaroMe 3HAUCHHS Ma€ CTPATETIYHUI METO]T — KPUMIHAJIICTUYHE MPOTHO3YBaHHS.

[MuTaHHs KPUMIHAIICTUYHOTO MPOTHO3YBaHHS CTAJM IMOPYIIYBAaTHCS B HAYKOBUX JOCIIJDKCHHSX 3
kiHmg 60 — mowatky 70-x pp. XX cr. Xo4a cama ifes KpUMiHATICTUYHOTO ITPOTHO3YBaHHS 3’ sIBHIIACS
3HAYHO paHille.

HeoOxigHicTh KPUMiHATICTHYHOTO MPOTHO3YBaHHS B JiSUILHOCTI CIiAYOTO BHU3HAYAETHCS LILIOO
HU3KOI0 YUHHHKIB, a came [1]: a) moTpeboro mependadeHHsT PO3BUTKY IIPOIIECY PO3CiiayBaHHs Ha 0asi
HasBHOI Ha NaHWUM MOMEHT ciigdoi curyarii; 6) gedinmurom BuxigHOi iH(opMarii mpo oOcTaBUHU
3JIOYMHY; B) MPOTUIIEI0 PO3CIiAyBaHHIO 3 OOKY 3alliKaBJICHHX OCI0; T') CKJIAaIHICTIO MOl 3JI0YUHY,
HAsSBHICTIO BEJNHMKOi KIUTBKOCTI €NEeMEHTiB, 10 BWUMAararmThb ITi3HAHHS; J) TPUBAJICTIO TIPOIECY
pO3CIiAyBaHHS; €) IUHAMIYHICTIO CHiAYUX CHUTyallid; ’K) HAasBHICTIO BEIHKOi KUIBKOCTI
HEBU3HAYCHOCTEH, 10 BUMAaraloTh rependadyeHHs; 3) MOTpeOO0 KOPHUTYBAaHHS CIIJUUX Bepciid; 1)
HETPUITYCTUMICTIO CIiTYUX TOMHUJIOK.

Kpuminanictnyae mporHO3yBaHHS JIGKUTh B OCHOBI YCiX CKIAJOBHUX €IEMEHTIB CNiT40i TisSUTBHOCTI:
aHami3 BHUXinHOI iH(opMalii — BUCYHEHHS TiNoTe3 — MoOyAoBa Bepciidi — IUIaHyBaHHS — MPUHHATTS
TaKTUYHUX 1 OpTaHi3alifiHuX pillleHb — 3MINCHEHHS CIiAYUX Jifi — KOHTPOJb — 3BOPOTHHM 3B’ SI30K —
MOBTOPEHHA MUKy Ha OiMbIl BHCOKOMY piBHI. ToMy, ommcaHHS ¥HOTO 3arallbHOTEOPETUIHHX
MOJIO’KEHb 3 TOYKH 30Dy ICHXOJIOTI], TUTBKHA PO3IIUPHTH 3arajibHe ySBJICHHS MPO IeH CTpaTeriaHHH
METOJ KpUMiHATiCTHKH.

AHai3yroun HayKOBi Mpalli, MU BCTAHOBWJIH, II0 BYCHI OMHCAIN KPUMIHAIICTUYHE MPOTHO3YBaHHS 3
TOYKH 30py KpPUMIHATICTUKH, TOMI SK 3 TOYKM 30py TIICHXOJOTii 1el ¢(EeHOMEH OIMCyBaBCs
¢parmenTapHo. ToMy, MeTOI0 Ta 3aBJAHHIMU HAIIOI CTATTi € BU3HAYEHHS 3arajbHOTCOPETHUYHHX
MOJIOKEHb KPUMiHAIICTHYHOTO METOIY MPOTHO3YBaHHS 3 TOYKHU 30PY IICUXOJIOTIYHOT HAYKH.

Kpuminanicrnuae mporHo3yBaHHs (3 Tpell. «prognosis» — nepeadadeHHs, MPOPOKYBaHHS) € METOIOM
KPUMIHAIICTHKY, IO CIpHsie HAHOUThII epeKTHBHOMY IMPOIIECY OpraHi3aiii Ta MPOBEAEHHS CIIiTInX
(posurykoBux) aiii. Ha Hamy nymMKy, Kpuminaiicmuune npozHo3y8anHs — 1€ CTpaTeriYHUA METOJI, B
OCHOBI SIKOTO JISKUTH TeperadadeHHs (MPOPOKYBaHHS) 3aKOHOMIPHOCTEH, MEXaHi3MiB Ta HACIIiJIKiB
CTaTWKH a00 JWHAMIKA IMOBIpHOTO MaHOYTHROTO OO0’€KTIB MPOTHO3YBaHHS JUIA TUTAHYBaHHS
OCHOBHHUX TaKTUYHHUX 3aXOJIiB IIPABO3aCTOCOBHOT JIisJIbHOCTI.

B ocHOBI Kpuminanicmuunozo nepeddauenHs JIOKATH BUNEPEHKAIOYE BIIOOPAXKECHHS  CILTIAM
MaliOyTHBOTO, SIKE 3aCHOBAHE HA 3aKOHOMIPHOCTSIX 310paHHS, JOCTIPKEHHsI, OIiHFOBAHHS Ta BUKOPHCTAHHS
nokasi. [lepenOaueHns 3aCHOBaHE Ha BUTICPEIDKAIOUOMY XapaKTepi peakiliii Ha 30BHIIIHI BIDTUBH.

Kpuminanicmuune nepeobauenns mac oOexinvka piznoeudieé [3]: a) nepcnekmusHe — OIIHKA
NEPCHEeKTHBY MaHOYTHIX CHiTUMX CUTyalid Tomo; 0) pegepcugne — aHami3 1 OLIHKAa CIiAIB Bif
TENepeIHbOr0 — 10 MUHYJIOTO, BCTAHOBJICHHSI MEXaHI3MYy 3JIOUMHY 3a JOTIOMOIOI0 aHaJli3y CIifiB; B)
imimayitine — OIIIHKA IEPCIEKTUBU BiJ MHHYJIOrO JI0 CHOTOJICHHS, HANPHUKJIAM, IMITallis JTyMOK
37I0YMHLS TPU CKOEHHI 3JI0YMHY 1 NpPHUXOBYBaHHI ciifiB (iMiTamiiiHe mnepeabadeHHsS MOXe
BUKOPUCTOBYBATHCS IIPU CTBOPEHHI Ta PO3pOOLl TaKTUUHHUX OINEpaliid, BUABJICHHI Ta TAKTUYHOMY
BUpIIIEHHI KOH(MDIIKTHUX CHUTYallii); T) peKoHCcmpyKmugHe — ysSBHA PEKOHCTPYKINS MaTepialbHOl
00CTaHOBKH MiCIA ITOIIT.

Ha naymky I.O. 3opuna [3] «...KpUMiHaJiCTUYHE NPOTHO3YBaHHS € BHJIOM CIELiaJEHOTO
JIOCIIJPKEHHSI, SIKE 32 CBOEIO OPTaHi3allicl0 Ta HAYKOBHM arapaTtoM CTOITh Ha OLIbIII BUCOKOMY DiBHI,
HIXK repe0adeHHs. .. ».
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00’ ckmamu KpUMIHAIICMUYHO20 RPOZHO3YBAHHA MOXNCYMb Oymu: KPUMIHAIICTUYIHI TTOMI1, CHTYyaIlii,
TIPOIIeCH W SIBUINA;, HAMipH, dii, BYMHKH, TIOBEIIHKA, EMOIIIHHI CTaHW Ta PEAKIlii JIOACH; XapakTep
MPUIHATUX PIlICHb, TAKTUKO-METOJAMYHI MPUUOMH Ta IX pe3yJIbTaTH; CIOCOOM Ta 3acO0M BUMHCHHS
3JIOYWHIB, TpOIeCH 30HMpaHHS 1 JOCHI[PKCHHS JO0Ka30BOi M IHIIOI KPUMIiHATICTUYHO-3HAYUMOT
iH(opMarrii.

IIpeomemom Kpuminanicmuunozo npPOZHO3Y8AHHA — € 3arallbHI 00 €KTHBHI 3aKOHOMIPHOCTI W
MEXaHi3MH ICHYBaHHS Ta PO3BHTKY 00’ €KTIB KPHMIHAJIICTUYHOIO BHBUEHHS, a TaKOX CaM IPOIEC
PO3pOOKH KpUMIHAICTHIHUX ITPOTHO3IB.

Memoro Kpuminanicmuunozo RnpOHO3Y6aHHA € HAYKOBO-OOIPYHTOBAHHH PETPOCIIEKTHBHUHA Ta
MEPCIEKTUBHUI aHajii3 Ta OLiHKa 00’€KTa MPOTHO3Y AJs NepeadaueHHs HACHiIKIB TUHAMIKH a0o
CTaTUKM MOro IMOBIpHOrO MaiOyTHHOrO [Jsl IUIaHYBaHHS Ta OpraHizamii TaKTHKH CIITYHX
(po3IIyKOBUX) Hii.

OcHOGHUM 3A80AHHAM KPUMIHAAICHMUYHO20 NPOZHO3Y8AHHA € PO3II3HAHHA 3aKOHOMIPHOCTEH,
MeXaHi3MiB, TEHAEHIIH, JOTiKM, MOTHBIB, YMHHHUKIB PO3BUTKY IPOTHO30BaHOrO0 00’€KTa Ta Horo
HACJIJIKiB, IO JO3BOJHUTHh 3MEHIIUTH BIUIUB HEBHU3HAUYEHOCTI Ha MaHOyTHIO CIHigdy (PO3IIyKOBY)
TSUTBHICTB Ta 11 pe3ynbpTaTH.

Kpuminanicmuune npoznosysanns ciio knacugikysamu 3a:
3) yacom nepebicy — KOPOTKOYACHE Ta JOBTOTPUBAJIE;
4)  mepminom 0ii [3]: KOPOTKOCTPOKOBE, CEPEAHLOCTPOKOBE Ta JIOBTOCTPOKOBE;
5)  nepcnexmugmicmio:
a) notouHe (eeKTUBHE, TOMY IO MO’KHA BpaXOBYBaTH 3MiHH);

0) BimmameHe (HeOOUiTbHE, TOMY IO MOMJIMBA 3MiHa 00’€KTa MPOTHO3Y, & TAKOX TOMY, IO
BEJIMKHUI PO3PUB MK IIPOTHO30M Ta BJIacHE pealli3alli€lo Toro, Uio nmepeaoadacTbes);

6)  macwmabom [2]: y macuumabi — kpainu,; pecnyonixu, Kpaio, 06aacmi, Micma, pationy;
7) @yuxyiamu [2]: oocnionuyske, npoepamue, opeaHizayiine;

8) 00’ckmom  npoenozyeanns [2]:  mexHiko-KpumiHanicmuuHe, MAKMUKO-KPUMIHALICMUYHE,
MemOOUKO-KpUMIHATTICMUYHe;

9)  inopmayitinumu Odxcepenamu: HayKose, CMamucmuyne, NPAKmuyne;
10) memoro [2]:

a) MOIIYKOBE —  PO3POOJIAIOTBCS  JUIS  BUSBJICHHS ~ XapaKTEPUCTHUK  MPOrHO30BAaHUX
KPUMIHAIICTUYHO 3HAYYIIUX 00’ €KTIB, /I BCTAHOBJICHHS TCHJICHIIIH X PO3BUTKY;

0) HOpPMaTHBHE — BH3HAYAIOTh CIIOCOOW 1 TEPMIHHM JOCSTHEHHS II€BHUX XapaKTEPHUCTHUK;
METOJIUKY PO3CJIi{yBaHHS 3JI0YMHIB, TAKTHKY TOOYJIOBH CIITUUX Aiif;

11)  smicmom [2]:

a)  MIKponpoeHosu — po3poOISIOTECS ISl OKPEMHX €JIeMEHTIB 00’ €KTIB MPOTHO3Y (HAPHUKIA/,
0COOJIMBOCTI CJIiJIiB TPOTHO30BAaHUX 3JI0YHHIB);

0)  MmakponpoecHo3u — OXOIUIFOIOTH O0’€KT MPOTrHO3y IIUJIKOM (HamlpuKiIaa, MeEXaHi3M
MIPOTHO30BAHOTO 3JI0YHHY);
12)  eudamu:

a) Haykose — O0IPYHTOBaHE MPUITYIIEHHS PO HEOOXIAHICTh a00 HMOBIPHOCTI HaCTAHHS TOIIH,
MpoILIeCiB, sKi a0o 1me He BiaOy/ucs, abo ICHYIOTh, ajieé Ie HE CIOCTEPIraroThCs.
PesynpTaromM LBOro mpolecy cTa€ BHUCHOBOK PO MOXKIIMBE HACTaHHS SIBHIL, IMPOLECIB,
MOJiH, IKW 3aCHOBaHUM Ha aHaJi3i BiAMOBINHMX NaHMX. [IporHO3 Xapakrepusye TeHICHII]
Ta 3aKOHOMIPHOCTI PO3BUTKY IMPOTHO30BAHOTO O0’€KTa y Tpiadi: MHHYJIE-ChOTOJCHH-
MaiiOyTHE.

['HOCE0II0T4HOI0 OCHOBOIO HAYKOBOTO KPHMIHAJIICTHYHOTO MIPOTHO3YBaHHs € (hijoco)chbka KaTeropist
MPUYUHHOCTI, siKa BimoOpakae ojaHy 3 (OpM B3a€MO3B’s3Ky sBHI 00’€KTHBHOro cBiTY. Hacimiaku
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BUKJIMKAIOTHCS TICBHOIO MPUYMHOIO Ta 3aJICKATh BiJl YMOB, y SKHX PO3BHBAETHCS IIEH NMPUYUHHUN
3B’S130K [5];

0)  npaxkmuyne — nepeddaueHHs 0COOAUBOCMEN KPUMIHALICMUYHOL OISIIbHOCIE 3 PO3CIIOYEAHHS
ma nonepeodiCeHHs KOHKPEmHO20 3104uHy. PizHosudamu 1ioeo € cnidue, onepamugHo-
PO3ULYKOBE, eKCREePMHO-KPUMIHAICIMUYHE.

Cnioue npoeno3syeanus Moxe Oyt [5]: cmpameziunum (mepenOadeHHS XOXy Ta Pe3yIbTaTHBHOCTI
BUPINICHHS TOJOBHUX 3aBllaHb IMOMEPESIHBOTO  PO3CIIyBaHHS, BH3HAUYCHUX KPHUMiHAJIHHO-
MpolleCyaTbHAM 3aKOHOM 1 C(OpPMOBAHHMX CIITUOI0 CHTYAII€I0 CTPATETIYHOTO XapakTepy) Ta
maxmuyHum (epenOavdeHHs] BUHUKHEHHS THX YW 1HIIUX CUTYyaIlill IiJ 9ac OKpEeMHX CIiTIuX Ii i
3aMpOINOHYBaHHS TAKTUYHUX OIEpallii Ta MOXKIMBUX iX Pe3y/bTATiB i3 3aCTOCYBaHHSM BiJIITOBIIHUX
TaKTUYHUX NPUIOMiB);

13)  cmynenem eéniusy:

a)  Komcmamyloye — 3aCHOBaHE Ha mepeadaueHi MaiOyTHHOro 0e3 IUIaHyBaHHS CTOPOHHBOTO
BIUIMBY Ha HbOTO (HANPUKIJIAJ, IPOTHO3YyBaHHS MOBEAIHKH Ta il 0Ci0, sKi «...Mal0Th HaMip
a00 TiI03PIOIOTHCS Y HAMipi CKOITH TSHKKHI a00 0COOIMBO TSUKKUE 37104uH. .. [4]» (c1.246,
248-250, 269, 271 KIIK);

0)  yirbose — 3acHOBaHE Ha mepeadaveHi NUIAXIB JOCATHEHHS 0a)KaHOTO Pe3ysIbTaTy Ha OCHOBI
3a37aJIeTi/Ib 33JaHUX YMOB, IIJIeH, HOPM Ta KPHUTEPIiiB.

Kpuminanicmuune npozno3zysanusn.

1)  IPYHTYETHCSA Ha PO3BUHYTHX HCUXIUHUX NI3HABANLHUX npoyecax (BIMUyTTi, CIPHHHATTI, yBa3i,
ysIBi, TaM’sATi, MUCJICHHI, MOBJICHHI);

2) 3YMOBIIOETBCSL  Mi3HaganbHumyu  (3alliKaBIEHICTh,  JOMUTIMBICTE) Ta  601bOBUMU
(30cepemKeHICTh, CTPUMAHICTb, IIJIECIIPIMOBaHICTh, HATIOJIETJIUBICTh) CIMAHAMU,

3)  nmerepMiHyeThCS npogecitinoio momusayicio (motpedbaMu, GaKaHHIMU, MOTHBAMH);

4)  B3a€EMOINOB’s3aHE 3 TAKUMH NPOPECiliHO BaANCIUSUMU SAKOCMAMU, SK: TPOTHOCTHYHICTD,
MIPOHUKIINBICTh, PEQIIEKTUBHICTD, 1HTYIIS, eMIATIHHICTD, MependavyBanbHICTh, KMITIUBICTb,
PO3CY/UIUBICTh, JEAYKTHBHICTh, OOMIPKOBaHICTh, JOMUTJIMBICTh, KPEATUBHICTb, T'HYYKICTh,
IHIIIATUBHICTD, YBAXKHICTh, CIIOCTEPEIKIUBICTD,

5)  3a0esneuyeTbCs — OnepayioHANbHUMU — 6MIHHAMU.  3IIACHIOBATH  PETPOCHEKTHBHHH  Ta
MEPCIEeKTHUBHUI aHali3 Ta OI[iHKY 00’€KTa MPOTHO3Y; BU3HAYATH 3JIOUMHHI SIBHIIA, aHAIII3yBaTH
X ckyamoBi (MexaHi3M, 3aKOHOMIPHOCTi, YMOBH, IPHYUHH, MOTHBH, 3aCO0H, (GOPMHU 371 ICHEHHS
Ta iH.); 3HAXOJUTHU CIIOCOOM PO3KPHUTTS 3JI0YHHIB TOIIO; BUOYJOBYBATH JIOTIKY IMOCIiJOBHOCTI
il Ui BUpIMIEHHS TPOOJEMH Ta JOKAa30BOCTI MPHHHATOTO PIIEHHS; YCTaHOBIIOBATH
MPUYMHHO-HACTIIKOBI 3B’SI3KM TOIO; BUSBIISATH, BU3HAYaTH €(PEKTHBHICTH TOTO YW IHIIOTO
crnoco0y, MeTody, IO 3aCTOCOBYEThCS B CHiAUid JiSUIBHOCTI; 3IiHCHIOBATH  YsBHE
eKCIIEPUMEHTYBaHHS CIOCOOIB BHpILIEHHS 3aBJIaHb Ta HECTAaHAAPTHO WIIXOTUTH JO iX
BUPIIICHHS; OIIHIOBATH PU3UKH Ta HACIIIKH JMHAMIKK 00’ €KTa IPOTHO3Y; BU3HAYATH HACIIIKH
JUSUTBHOCTI Ta BJIACHOI MOBEAIHKHU; oOupatu e(heKTUBHI ajekBaTHi (hopMu, 3aco0U, METOIU Ta
MIPUHOMH CITiT40i (PO3IIYKOBOI) MiSUIPHOCTI B Pi3HOMAHITHHX CKIAJHUX YMOBaxX; KOPUTYBATH
MOJIEJIb MPOTHO3Y BIATOBIIHO 0 CIIIYKMX (PO3IIYKOBHX) CUTYAIlil TOIIO.

KpuMiHamicTHUHE TPOTHO3YBAaHHS € CHUCTEMOYTBOPIOIOYMM METOJIOM CIT40i  (pO3IIYKOBOI)
JiSUTBHOCTI, OCKIJIBKM BOHO MiAHOPSAKOBYE cOO1 iHIII METOHIM, 3aBISKM YoMy BOMpae B cebe IXHIO
iHpopMaLito, Mormmdaoe 1 poOMTH MaKCMMajbHO AOCTOBIPHMM MPOTHO3 Ta CTAa€ OCHOBOKO IS
NPUAHATTSA ~ CHIIYMM  TIPOLECYAIbHUX  pillleHb. Y  KPUMIHAIICTHYHOMY  IPOTHO3yBaHHI
BUKOPUCTOBYIOTBCSl 3arajibHi (3arajJbHOHAYKOBi), KOHKPETHi (IIPUBAaTHO-HAyKOBi) Ta CHeLialbHi
METOAH.

Po3pi3HAIOTE /1B TPYNHM MeTOAIB KPUMiHAJICTHYHOTO MPOTHO3YBAHHS

1)  Inmyimueni — Ti, 0 TPYHTYIOTHCSA HA OCOOHUCTIH IHTYIIi1, pe(hIEKTUBHOCTI, TPOHUKIHUBOCTI Ta
MPOTHOCTUYHOCTI ciigyoro. BoHM BUSIBASIOTBCS y HOro 3AaTHOCTI NpHMMAaTH MpPaBUIIbHI
nporecyainbHi pIlIGHHS, MHHAIOYH TPOMIXKHI pe3ynbTaTd. [HTYiTUBHE pIllIEHHS MOXe
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2)

a)

0)

BUHUKHYTH SIK Y PE3YJIbTATI HAIPYKEHOr0 PO3IyMy HaJl BUPIIICHHSAM IIMTAHHSA, TaK 1 0€3 HbOTO.
Jlo HUX cimig BIJHECTH:

ACHOOAWeHHs, NPOCKONil, npekocHiyilo (mependavyeHHs) — BIACTUBICTh JIFOACHKOTO
OpraHi3My, HaJIJICHOTO €KCTPACCHCOPHUMU 3MIIOHOCTAMH O0auuTH ab0 SKUM-HEOyIbh YHHOM
BiUyBaTH MOAil MailOyTHHOTO, fAKiI Ie HE BimOymmca. Y pe3ynbTaTi MpeKorHimii ocoba
3IaTHa OTPUMYBATH iH(OpMAIio PO Moxii, AKi OyAyTh BinOyBaTHCS HE TITBKA B JTaHOMY
KOHKPETHO MiCIli, aJie i Ha BEJIMKiH BijicTaHi Bijx ceoe;

inmyiyito («intuitus» — Bix jdiecioBa intueri, MO O3HAYAE «BAMBIATHUCSY, «IIPOHUKATH
MOTIISIZIOM»  (30POM), «MHTTEBO OCSTAaTH») — 3AATHICTH CIIAYOTO OO TPSIMOTO PO3CYHY
ICTUHH, OCATHCHHS 11 0€3 JKOJHUX MIpPKyBaHb 1 JIOKa3iB; 1€ HEYCBIJOMJICHE BiUyTTs, SIKE
JIO3BOJISIE OXOIUTIOBATH CYTh YOTOCh Ta SIKE IMiJIKa3y€e MPaBUIIbHY MTOBEIIHKY.

Ananimuyuni — mi, w0 IPYHMYIWOMbCA HA JI0ZIUHOMY GHANI3I mMa OYiHYi Modeni npouecy
DPO36UmMKY 00°ckma npoznosyeanns. /lo Hux ciio ¢ionecmu maxi memoou:

aHani3 — PO3WICHYBAHHSA Y CBIIOMOCTI 00’€KTa MPOTHO3Y, BHOKPEMJICHHS B HHOMY TEBHHUX
YaCTHH, €JIEMEHTIB, aCIIEKTIB, 03HAK Ta BJIACTUBOCTEM;

cunme3 — 00’ €THAHHS OKPEMHX YaCTHH, aCIEKTIiB, €IEMEHTIB, 03HAK 1 BIACTUBOCTEH 00’ €KTiB,
JIYMOK, 00pa3iB, YsIBJICHb Y €TUHE, SIKICHO HOBE LILJIE;

NOpIGHsAHHSA — BCTAHOBJICHHS MOJIOHOCTI 1 BiAMIHHOCTI 00’€KTIB MPOTHO3Y Ta PO3KPUTTS iXHIX
ICTUHHHMX O3HAK;

abcmpazyeants — BIIOKPEMIIEHHS OJTHUX O3HAK Ta BIACTUBOCTEH MPEIMETIB 00’ €KTIB IPOTHO3Y
BiJl IHIIMX iXHIX PHC 1 BiJi caMUX 00 €KTIB MPOTHO3Y, SKMM BOHHU BJIACTHBI; PO3TIISAJAHHS X
He3aJIe)KHO BiJ iHIIKX TX O3HAK SIK CAMOCTIMHOT KaTeropii;

ineepcito (7atr. INVErsio — mepeBepTaHHs, MEPECTAHOBKA) — 3aCTOCYBAHHS TaKWX IMiAXOMIIB, SK:
MEPEBEPHYTHU «IOTOPH HOTAMH», TOMIHSITH MICISIMU, BUBEPHYTH HABHBOPITY;

auanoeito (rpeu. voaAoyio. — BIIIOBIIHICT, CXOXICTh) — BUKOPUCTAHHS BXXE BiIOMOTO CIIOCO0Y
pimenHst abo crocoly i, skwii OyB BXKE 3aCTOCOBAHWM y MOMIOHIN cUTYyallii, abo minKa3aHwi
HayKOIO;

y3aeanvbHeHHsi — 00 €JIHAaHHS TOJIH, CHUTyalliid, NPOIECIB 1 SBHIN, HaMIpiB, [id, BYMUHKIB,
EMOIIfHUX CTaHIB Ta peakiii JoAeld y TPYMU 3a CYTTEBUMU O3HAKAMH, BiJIOKPEMIICHHS B
mpolieci abCTparyBaHHs;

inmeepayiio (at. integratio — «3’eqHaHHA») — «TaHOpPaMHe» OaueHHs — KOMITUIEKCHUHM TOTIISI,
10 OXOILTIOE BCi chepy 00’ €KTa MPOTHO3Y;

ioeanizayito (rpem. idea — o0pas, ijes) — OTpUMaHHS YSBICHHS MPO iJ€albHUN BapiaHT
BUpILIICHHsI a00 PO3B’s3aHHS MPOOJIEMH y MaiOyTHHOMY; 1€ HaJacTh MOXIIHMBICTh OTpUMATH
HOBE 3HAHHS Ta BU3HAYUTH HOBY i/I€10;

Knacugixayilo — 3rpynyBaHHS 00’€KTiB 32 BHIOBHMH, POJOBHMH Ta IHIIMMHU O3HAaKaMH Ha
mijictaBl X CHOUIBHMX ICTOTHHX oO3HaK. Krnacudikariss crnpuse BHOPSIKYBaHHIO 3HaHb 1
TJIMOIIOMY PO3YMIHHIO CMHUCIIOBOI CTPYKTYpH 00’€KTiB HpOTHO3y. i 1mboro tpebi cimiguomy
YITKO BHM3HAYUTH METY, MiJICTaBH, NPUHIMNU Kiacu(ikalii Ta CyTT€BI O3HaKM 0O €KTiB
MPOTHO3Y;

cucmemamu3ayiro — yIOPSAKYBAaHHS 3HaHb Ha MIJICTaBi IPAaHUYHO MHPOKHX CHUILHUX O3HAK
rpymn 00’ €KTiB IPOTHO3Y;

MOOen08aHHs: — BUSIBIIGHHS HAWOUIBII TOCTPUX «KPUTHYHUX» MOMEHTIB, «BY3IJIB» HPOTHPIY,
npo0JeM; BU3HAYCHHS TEH/ICHIII PO3BUTKY 1 THX (pakTopiB, mporieciB abo CTaHiB, BIUIMB SIKUX
MOYKE CKOPHUTYBaTH HeOa)kaHUH PO3BUTOK CHUTYaIlii; MOUIYK ONTUMAIBHUX CHOCOOIB i BapiaHTIiB
BUDILICHHS TPAaBOOXOPOHHMX 3aBAaHb; pO3pOoOKa TaKTHKH ciiguux Aid. Pesymbratu
MOJICIIIOBAHHSI MOXYTh OyTH BHPaXEHI MAaTEeMAaTUYHUMH Ta TpadiYHAMH MOJCISMH,
MaTPHIISIMU Ta MEPEKAMH.

FOpuouuni nayku
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MeToay KPUMIHANICTHYHOTO TMPOTHO3YBAHHS CHPHSAIOTh BUHUKHEHHIO y CIIYOTO 3JIOTaJKU PO
HaMipH, Mii 1 BYMHKYU 1HITUX JIIOJCH; PO PO3BUTOK TOIN, SIBUIN, CUTYaIlii, IPOIIECiB; Ta PO iXHI
MO>KJIMBI BIAXWJICHHS T4 HACIIIKH.

Etanamu kpuMiHATiCTHYHOI0 NPOrHO3YBaHHs iMOBiIpHOTo MaiiGyTHBHOTO Y CIiA4iil (PO3LIYKOBiif)
JiSUIBHOCTI €:

I. OpienTyrounii — BU3HAYAIOTHCSA 00’ €KT 1 MPEAMET JOCIHIHKEHHS, MPOOJIeMH, ITiTi, 3aBJaHHS, Yac
MPOBE/ICHHSI, CTPYKTypa Ta OpraHi3ailisi JOCIiKEHHS.

II. KoncTpykTHBHO-nomykoBuii. CKIIagaeTses 31 CTaIii:

2.1. Ananimuunui — 30ip 1 aHaANI3 PETPOCIEKTUBHOI KIAbKICHOI Ta siKicHOI iH(opMariil mpo 00’exT
MPOTHO3YBaHHA, HOTO JMHAMIKy PO3BHUTKY, BHYTPILIHI 1 30BHIIIHI YMOBH; MPOTHOCTHYHUHA (POH TOILIO.
KinpkicHa indopmaris (qocuTh HafiliHa) HEOOXiAHA IS PO3PaxyHKIB 32 EKCTPAMOISLIEI0 TUHAMIKA
3MIiHH TIPOTHO30BAaHWX IapaMeTpiB, 32 BU3HAUCHHSM HAWOIIBIIT WMOBIPHMX TEHICHINIH IX 3MiHH.
SxicHa — kmacuiKyeTbCsl, CUCTEMAaTH3YEThCS Ta CIYTY€E MiACTaBOIO IJIsi €KCIIEPTHOTO OLIHIOBAHHS i
BUKOPUCTOBYETbCS Ui PO3POOKM EKCHEPTHHX TPOTHO3IB. Y3arajgbHEHWH po3risiy 00’ekTa
KPUMiHAIICTHYHOTO TIPOTHO3Y B CUCTEMi OCHOBHHX MOKa3HUKIB, MapaMeTpiB, SKi BiIoOpakatoTh HOTO
3MiCT, MEXaHi3MH1, 3aKOHOMIPHOCTI, XapakKTep i CTPYKTYPY.

2.2. Mooentosannsa, TOOTO BUCYHEHHS] pOOOYHX TiMOTE3 Ta PO3pOOKa MPOrHO3HUX BapiaHTIB, SIKi OJMH
OIHOMY He cyrepedarb. Po3poOka NMpOrHO3HOI aJbTEePHATHUBH, KOJIH OJWH 3 MPOTHO3IB CTAaHOBHTH
IPYIy MOKJIMBHX B3a€MOBHKIIIOYHUX ITPOTHO3IB.

[Ipoekmist mepBUHHOI MOAENi NPOTHO3Y y MaWOyTHE, BIANOBIAHO A0 3arajbHUX TEHICHLIH, 3
ypaxyBaHHsAM ¢akTopiB mporHosy. Ciin 3a3HayuTH, 110 (aKTOpU MPOTHO3Y IOBUHHI: a) OyTH
KOHKPETHHMH, MaTH YITKO BHPaKCHUH XapakTep, pealbHO ICHyBaTH, a HE OyTH NPHIYMaHUMH
abCTpakTHUMHU SIBUIIaMH, IMpolecaMud abo craHaMu; 0) 3HAXOMWTHCS B NPHYMHHO-HACIIAKOBOMY
3B 13Ky 3 JOCHI[UKYBaHUMH TOKa3HHUKaMH; B) OYyTH KUIBKICHO BUMIpIOBaHMMHU (YCi MOKa3HUKH
MPOTHOCTHUYHOT MO/IEINi), TOOTO MaTH OJWHUITIO BUMIPY Ta HEOOXiqHY iH(pOopMamiliHy 3a0e3MedeHiCTh;
r) 3a0e3rnedyBaTd MOXIIMBICTh BUMIPIOBaHHS BIUTUBY OKpPeMHX (aKTOpiB, TOOTO B HHX IOBHHHA
BPaxOBYBATUCS AOMIPHICTb 3MiH Pe3yJbTATUBHUX 1 PAKTOPHUX MOKA3HUKIB, @ CyMa BIUIMBY OKPEMHX
(hakTOpiB MOBHHHA JOPIBHIOBATH 3arallkHOMY MPUPOCTY PE3YIbTATHBHOTO MOKA3HUKA.

2.3. Bepudpikauii npozno3y — OIIHIOBaHHS JIOCTOBIPHOCTI Ta TOYHOCTI MpOTHO3y. BcraHOBIEHHS
CTYNEHs JOCTOBIPHOCTI Ta YTOYHEHHS MPOTHOCTHYHHX MOJIENei, MOPIBHIHHS MPOTHOCTHYHHX
MOJIeJIel, BU3HAYCHHS HAMOIIbII pPaliOHAILHUX 3 HUX. BU3HAYeHHS Ta BCTAHOBJCHHS IMOBIPHHX
pu3HKiB 1 HacniakiB. Ciifl 3a3HaYNUTH, L0 OXHcEPenamMu NPOCHOCMUYHUX PUIUKIE € mMaKi hakmopu: a)
6HYympiwni, SIKI BUKJIMKAaHI HEKOMIIETEHTHICTIO, OpakOM INPAaKTHUYHOTO JIOCBiAy Ta HENPaBUIbHUMHU
HisiMH cmigunx; 0) 306miwni, SKi BHABISIIOTBCS y HEY3TOJDKEHOCTI Jild; MPOpaxyHKax Yy BaKIMBHX
KOMITOHEHTaX OO0’€KTiB TPOTHO3y; HEBIANOBIMHOCTI imei MOMXIMBOCTSIM 1i  3HilICHEHHS;
HeKBaJTi(hiKOBaHOMY YITPaBIIiHHI.

Kpurepii oliHKM KpUMiHAIICTUYHUX MPOTHO3IB MOBHWHHI OyTH TOB’S3aHi 3 TaKUMHU NPUHIUIIAMH 1
3aKOHAMHU TeOopii KPUMIHAIICTUYHOTO MPOTHO3YBAaHHS, SK: JIOTIYHICTh, ICTHHHICTH, KOHKPETHICTB,
peali3oBaHiCTh, TOYHICTh, BIIHOCHICTb, HAIIHHICTh, PalliOHATBEHICTh, €(DEKTHBHICTh, BEpH(IKOBaHICTh.

2.4. Kopuzysanns npozno3y — yTOUHEHHS NPOTHO3Y Ha MiJCTaBi pe3ysbTariB Horo Bepudikarii i
JOJITATKOBMX MaTepialiiB JOCiIKEHb.

[Iponec po3poOKH KpUMiHATICTUYHUX MOJENe MporHo3yBaHHs Oe3nepepBHuUil. Moro po3pus y uaci
MOKE MPHU3BECTH 10 BTPATH KOHTPOJIIO 32 PO3BUTKOM 00’ €KTa Ta HOT0 YMOB iCHYBaHHSI.

III. Opranizauiiinnii — kajapoBi, MaTepialbHO-TEXHIYHI, (IHAHCOBI pecypcH, siKi HEOOXiTHI s
peamizamii KOXXHOTO 3 MOXJIMBHX BapiaHTiB NPOTHOCTHYHHX MOAEJEH; KOMIUIEKC OpraHizaiiiiHo-
TEXHIYHUX 3aXOAiB, 5IKi 320€3MeUyI0Th OTPUMAaHHs IEBHUX PE3yJIbTATIB.

IV. OnepanioHajibHmii — BiI0OYBa€THCS peaizallisi METH NMPOTHO3Y HUISTXOM 00’ €THAaHHS KOHKPETHUX
MoJIeJIel IPOTHO3Y Ha OCHOBI MPUHIIMIIIB KPUMIHATICTUIHOTO NMPOrHO3yBaHHs. To0TO Ge3nocepeaHii
npouec 3MiHCHEHHs CIHimuux (PO3LIYKOBHX) il 3 ypaXyBaHHSM HPOTHOCTHMYHOI MOJENi AMHAMIKH
IMOBIPHOTO MalOyTHBOI'O Ta HOro HACIAKIB, HaJaHHS PEKOMEHJAIH IOJ0 ajIroOpuTMy i Ta
MOBEJIIHKH Ta KOHTPOJIb MIPOIIecy peaizailii MporHo3y Ta HOro KOPHIYBaHHS.
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V. Ouinkm — 3a pe3yJbTaTaMy peatizallii IPOrHOCTUIHNX MOJEICH BU3HAYAIOTHCS Ta aHATI3yIOTHCS
MOMWJIKH Ta TPOTAJIMHA. Y TIpomeci po3poOKW 1 peamizamii KpUMIHATICTUIHUX MOJeei
MPOTHO3YBaHHS 3yCTPIYalOTHCS THUIOBI MOMMJIKH, SIKi MOXXHA IU(EpPEHIIIOBATH HA MOMWIIKH: a)
METOAMKA PO3pOOKM TPOTHO3IB  (JOriuHi, iH(oOpMmaliiiHi, METONOJOrIuHI, NpOLECcyalbHi,
TepMIHOJIOTIUHI) Ta ©) NOMIJIKM B TpoIleci iX peamsarii (HenmpaBwIbHHMNA BHOIp 00’€kTa
MPOTHO3YBaHHS Ta OMHCAaHHSA MOT0 XapakTEepHUCTHK, HEYITKICTh BU3HAYEHb IIed 1 3aBoaHb
MPOTHO3YBaHHsI, (JopMalTi3M IpU PO3pOOII MPOTHO3iB, 3MIIIAHHS €TaliB MPOrHO3YBaHHSI, BiCYTHICTh
MiZCTaB A7 pO3pOOKH MPOrHO3iB TOmIO). Crif 3a3HAYNTH, MO TUTBKH TPH TPAaBUIHBHOMY BHOODI
METOJIIB KPUMIHATICTUYHOTO TPOTHO3YBaHHS Ta MOTPHUMAaHHI IHIIUX yMOB 3a3HA4Y€HI TOMIIKH
MOXYTh HE BIUTMBAaTH Ha TOYHICTH MPOTHO3Y.

TakuM YMHOM, KPpUMiHAJIICTUYHE IPOTHO3YBAHHS Y CIiAUil (PO3IIYKOBiii) isSUIBHOCTI € npoyecom:

a) HAyKOBO-OOTPYHTOBAHOTO PETPOCHEKTUBHOTO Ta MEPCHEKTUBHOTO aHAI3Y 1 OLIHKH 00’ €KTa
MPOTHO3Y;

0)  BUSBIEHHS NPOTHO3HOTO (POHY, TOOTO YMOB, Y SIKUX iCHYBaB i iCHY€ 00’ €KT IPOTHO3YBaHHS;

B) 3/I0TaIKM TIPO 3aKOHOMIPHOCTI Ta MeXaHi3MHU JHHAMIKH 00’ €KTa MPOTHO3Y;

T) nepenOadeHHs (TMPOPOKYBaHHSA), BH3HAYSHHS Ta BCTAHOBIICHHS IMOBIPHOTO MaiOyTHBROTO,
IMOBIpHHMX PU3UKIB 1 HACIIAKIB;

n)  moOynoBw, Bepudikarlii Ta KOpUTYBaHHS IPOTHOCTHYHIX MOJIENEH;

e) TUTAHYBaHHS TaKTUKHA CIITIuX (PO3IIYKOBHX) i 3 ypaxyBaHHAM IMOBIPHHUX PH3HUKIB 1
HACITIJIKIB;

’K)  OLIHKM BiporimHoro (0e3 BTpy4aHHs) Ta OakaHOro (3a YMOBHM 3a3JaJieTi[ib 3aJaHUX HOPM)
pe3ynbTarty.

SKuio KpUMiHaNICTHYHE MMPOTHO3YBAaHHS BHKOHAHO SIKICHO, TO HOTO PE3yNIbTAaTOM CTaHE JIOCTOBipHA
KapTHHA IMOBIpHOTO Maii0yTHBOTO, SIKY LIJIKOM MOXXHa BUKOPHUCTOBYBATH SIK OCHOBY JIJIsl TUIAHYBaHHS
TaKTUYHUX 3aXOJiB Ui BHUpIIIEHHS 3aBHaHb cHIigdoi (po3mrykoBoi) misutbHOCTI. CaM mporec
peamizamii CIHiIYMM HaMIY€HHUX 3aXONiB IOBWHEH 3MiMCHIOBATHCA THYYKO, IUIAHOMIPHO Ta 3a
HEOOXiTHOCTI KOPUTYBaTHCH.

TakuM YMHOM, KPUMIHAJTICTUYHE MPOTHO3YBaHHS — II€ THOCEOJIOTiYHA MisTIbHICTH CIIAYOTO, SKa
HOCHTh HAayKOBHH XapakTep. HaykoBy OCHOBY KPHMiIHAJIICTUYHOTO IIPOTHO3YBAHHS CTaHOBISTH
TIOJIOKEHHSI KPUMIHAIICTHKH, KPUMIiHAIBHOTO MPOIECy, MCHXOJOrii Ta MPOTHOCTHKH (HAyKd Mpo
3aKOHH, CIIOCOOM, METOAW MPOrHo3yBaHHs). Ciif MIKPECIUTH, M0 ePEKTUBHICTH CIIiau0l
(po31IyKoBOi) HisNIBHOCTI ©6araTo B YOMY 3alleXKHTh BiJl CTYNEHIO HAAIHHOCTI KPUMIHAIICTUYHOTO
nporao3y. Tomy, ciiguuii TOBHHEH 3aBXIU PO3pOOIsTH OaratoBapiaHTHI TMPOTHO3HW; OI[IHIOBATH
IMOBIpHI PH3HKH Ta BU3HAYATH OYiKYBaHHN pe3yNbTaT BAKOPHCTAHHS MPOTHOCTHYHOT MOJIEI.
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DISCUSSION QUESTIONS AFTER THE PRETRIAL STAGE
THE INVESTIGATION IN THE CRIMINAL PROCESS OF UKRAINE

Voitovich E.M., candidate of juridical sciences, associate professor
Zaporizhzhya national university

The article considers the features of legal regulation of the stage after the pretrial investigation in criminal
proceedings Ukraine.
Key words: criminal process, the stage of preliminary investigation, opening to the other side, the indictment, the
register materials of pre-trial investigation.

Boiitosua €. M. JIMCKYCIVHI IIMTAHHS CTAII 3BAKIHUEHHS JIOCYJOBOI'O PO3CJIIIYBAHHS
B KPMIHAJIBHOMY TTIPOLIECI YKPATHM / 3anopisskuii HarioHansHui yHiBepcHTET, YKpaina
VYV crarTi pO3INISHYTO OCOONMBOCTI 3aKOHOJABYOTO BPETYJIIOBaHHS CTafil 3aKkiHYCHHS JOCYJOBOTO
po3cIigyBaHHS B KPHMIHAIBHOMY IIpolieci YKpaiHH.
Kmiouoei cnosa: kpuminanvHuil npoyec, cmaois 00Cy008020 pPO3CHIOY8AHHS, GIOKpUmMms Mmamepianie iHwill
CMOPOHI, 006UHYBANLHULL AKM, DEECP MAmepianie 00Cy008020 PO3CIIOVEAHHS.

BoiitoBuu EM. JIMCKYCCHOHHBIE BOIIPOCbBI CTAJMU OKOHYAHUSA JOOCYIEBHOI'O
PACCIIEAOBAHHA B YI'OJIOBHOM IIPOLECCE VYKPAUWHBI / 3amopokckuii HanuOHAIBHBIN
YHUBEpPCUTET, YKpauHa

B craThe paccMOTPEHBI OCOOCHHOCTH 3aKOHOAATENIBHOTO YPETYJIMPOBAHUS CTAIUU OKOHYAHHs J0CYIeOHOTO
paccieloBaHUsS B YrOJOBHOM Iponecce YKpauHbl. [l 3TOrO MCCIIENOBAHO OIpeleleHHe «IocyneOHoe
paccienoBaHue», OOpalleHO BHHMAaHHE Ha HEOIPEICNICHHOCTh MOMEHTa OKOHYAaHWs JTOW CTaauH.
HccnenoBaHbl IeHCTBYUS yIaCTHUKOB IIPOIIECCAa B MOMEHT OKOHYAHHMSI CTaJIMH TOCYAEOHOT0 pacciaeoBaHus, B
YaCTHOCTH, INPOLEAypa OTKPBITHS MaTepHAJIOB JAPYrol CTOpOHE. YIEJICHO BHUMAHHE TEOPETHYECKHM M
MPaKTHYECKUM MPOOIeMaM peaslu3aliy IPpaB YYaCTHUKOB YKa3aHHOM MPOLEAYPhl, B YaCTHOCTH, OTCYTCTBHE
YCTaHOBJICHHOTO 3aKOHOM MEXaHH3Ma €€ OCYIIECTBICHHS U JOKYMEHTUPOBAaHHs; 00OCHOBAHO HECOTJIacHe ¢
TpeOOBaHUAMU 3aKOHA O HEOOXOJMMOCTH OTKPBITHS MATEPHAIOB CO CTOPOHBI 3aLIMTHI H HECOOTBETCTBHE
9TUX TpeOOBaHMII NPHUHLMIIAM YrOJOBHOTO mpolecca. VccineqoBaHbl OOBHHHUTEIBHBIH aKT M peecTp
MaTepuasoB J0CyAeOHOr0 paccieloBaHus KaK MUTOTOBbIC JIOKYMEHTBI CTaJHU JOCYIEeOHOTO paccieoBaHus.
PaccMOTpeHBI BO3MOXKHBIE IEHCTBHS CTOPOHBI OOBHHEHUS B CIIydae NPHUHSITHS CYAOM PEIIeHHUs O BO3BparTe
OOBHHUTEIIBHOTO aKTa MPOKYpOpY B Cllydae, €CJIM OOBHHMTEIBHBI aKT HE COOTBETCTBYET TPeOOBaHMIM
3aKOoHa. PaccMOTpeH BONpOC O TOTEHIWAJIBHOH BO3MOXKHOCTH BO300HOBJICHUSI CTaaWU JOCYAEOHOTO
CIIEZICTBUS TIOCIIEe IPUHSATHS PELICHUS O COCTABICHUH OOBHHHMTENBHOTO aKTa M HAIIPaBJICHUS TPOU3BOJICTBA B
CyA.

Kniouesvie cnosa: yzonosHuiii npoyecc, cmaousi 00Cy0ebH020 paccied08anus, OMKpulmue Mamepuaios opyeoil
CMopoHe, 00BUHUMENbHBIL AKM, PeeCmp MAMepUanog 00cy0ebH020 paccied08aHUs.

Modern legal proceedings of Ukraine is in the process of reform. Message of the President of Ukraine
to Verkhovna Rada of Ukraine “European the choice. Conceptual foundations of economic and social
development strategy Of Ukraine for 2002-2011” [1, 2] found that judicial reform has not only
confined to the improvement of the activity of judges and courts, and inwidest sense to create
conditions for strengthening protection of the rights and freedoms of man and citizen. Of course,
powered directly true for the sphere of criminal proceedings, since the Institute criminal liability is the
most difficult kind of legal responsibility and is applied to a person who committed a crime state
coercion in the form of punishment [2, 128]. It should also be mentioned one of the objectives of the
judicial reform is to simplify the access of citizens to justice. This is the epitome of the constitutional
provisions concerning the right of everyone to appeal in court the decisions, actions or inactivity of
bodies of state power, bodies of local self-government, officials and officers,enshrined in article 55 [3,
4]. Specified reform continues; the most importantevent in reforming exactly the criminal proceedings
is, certainly, the adoption of the Criminal procedure Code of Ukraine [4, 11], which entered into force
on 19 November 2012,

This normative act can be regarded as an important step in the direction of the realization of the
constitutional rights of citizens; improved legal regulation in the sphere of criminal proceedings
brought him European values and principles, established attempt to transform steady observance of
human rights in the key idea of the entire criminal process and provide real, not declared equality of
procedural possibilities of the parties to the criminal proceedings and to approve the competitiveness
process.

However, the time which has elapsed since the entry into force of the Code, found a number of
problems both practical and theoretical particular at the stage of after the pretrial investigation, which
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require research and a practical solution. This is due to the relevance of the topic this work.

The acting criminal procedural legislation defines pre-trial investigation as a stage of criminal
proceedings, which starts with the recording of the information about the criminal offence in a Single
register of pre-trial investigations and ends with the closing of the criminal production or direction of
the court indictment, request on the application of compulsory measures of a medical or educational
nature, request for release from criminal liability In such a the law explicitly associates the end of the
stage of pretrial investigation with a certain action of the Prosecutor, who takes the final procedural
decision - approves the indictment and submit it to the court; approves the corresponding request of
the investigator and submit it to the court. On the basis of a literal understanding of the law after the
pretrial investigation matches in one case with the effect of the direction of the corresponding
procedural document in court, and in the other case with the adoption of the decision - making a
decision about termination of the proceedings.

In case, when the stage of preliminary investigation ends a decision on the closure of production,
theoretical or practical no issues.

Case of completion of pre-trial investigation committing an action requires a more detailed study,
because the mechanism of implementation of the decision, the parties relative to the direction of the
respective document to the the court is quite complex, and according to the author, his legislative
regulation no is perfect. This mechanism is stipulated in the § 3 of Chapter 24 of the criminal code of
Ukraine «Appeal to the court with an indictment, a petition on the application of compulsory measures
of a medical or educational nature». For the sake of the objectives of the work mechanism of
realization of the decisions of the prosecution of directions to the court a motion to release a person
from criminal responsibility will not be explored.

After the decision about the direction of the production to the court parties should open each other
materials that is provided by the senior CPC 290 Ukraine. This discovery is a necessary condition for
the admissibility of evidence in stage of the trial due to the requirements of 1.12 of this article. At first
glance, these requirements correspond equality of the parties to the criminal proceedings before the
law and court, however, certain theoretical inconsistencies impression distort.

So, the Prosecutor when deciding on the sufficiency of the evidence collected must inform the defense
about the end of the pre-trial investigation and provide access to materials of criminal proceedings,
right defined by part 1 thsp. 290. However, as follows from the terminology of the Code, above, the
pre-trial investigation ends the action - direction to the court of the procedural document. By the
moment when the Prosecutor decides on the sufficiency of evidence and formulating such a document,
this act of directing the document to the court is not perfect, therefore pre-trial the investigation is not
completed. In such circumstances, notification, parties shall protection about the end of the pre-trial
investigation is inconsistent with the facts and is an introduction to the defense misleading. If to
adhere to the point of view that certain inconsistencies law still allow come to the conclusion that the
moment of completion of pre-trial investigation of all associated with the adoption of the Prosecutor of
the decision on the sufficiency of evidence, the question of the legitimacy of the procedural steps a
Prosecutor, an investigator in the final pre-trial investigation. Because the procedure opening of
materials is quite procedural action.

You should give a reason. The requirement of the law regarding the need the prosecution open to the
defense, the materials of the investigation, quite reasonable, because these parties are in advance
categories, due to of opportunities evidence collection, impact on other social processes,
accompanying the procedure of criminal prosecution, the possibilities of application of measures
provision of criminal proceedings, etc. moreover, party the charge is essentially the initiator of the
criminal proceedings, therefore, it is logical, that one of the elements of the right to protection is the
right to hand protection to know on what evidence informed the charges. However, the requirement of
the law about the necessity of opening of materials the defense should be subjected to some criticism.
So, it is a question about the expediency of such a discovery by the protection given to the
achievement of objectives of the criminal proceedings.

Them in due to the requirements of article 2 of the CPC is the protection of individuals, society and
the state from criminal offences, protection of rights, freedoms and legitimate interests participants of
criminal proceedings, as well as ensuring a rapid, a full and impartial investigation and trial to
everyone who has committed a criminal offence, was attracted to responsibility to the degree of his
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guilt, no one innocent has not been accused of or convicted, no person has been subjected to
unjustified procedural coercion and to each participant in the criminal production was applied proper
legal procedure. If we assume that the charges wrong, and the efense's arguments about the absence or
criminal an offence is convincing, we can assume that this familiarization can be the ground for
making a decision on the Prosecutor closure of criminal proceedings. However, the above-mentioned
theoretical problems, which are incorporated in the body of the code formally deprived of the
Prosecutor the capacity to do so; moreover, that the requirement of part 1 tbsp. 290 of the code of
Ukraine they have already committed a message about the sufficiency of evidence and directions
production in court. In practice, such a discovery materials from the defense will lead to the
destruction of evidentiary value of certain evidence, opens wide possibilities of abuse of their
authority by guests the prosecution.

Another problem is the lack of a mechanism for documenting the procedure of opening an
investigation materials.

So, in practice, investigators and prosecutors continue to draw up minutes of the procedural action, on
the the author's opinion does not meet the requirements of the law. For example, part 1 thsp. 104 of the
code of Ukraine determine unequivocally: the progress and results of the procedural actions are
recorded in Protocol in cases envisaged in this Code. As senior CPC 290 Ukraine remembers on the
minutes of the procedural actions, his compilation in fact is a violation of the law. However, the
opening of materials, as mentioned above is a prerequisite for further use, the materials in as evidence,
therefore, the requirements about opening of materials required prove to the court in the future senior
290 of the code of Ukraine notes that parties are obliged to confirm in writing the opposite side, and a
victim - the Prosecutor of the fact of giving them access to the materials with the indication of names
of such materials. Therefore, it is a written confirmation, but neither the name of this document, nor
his mandatory requisites, except guidance on the need to specify the name of the materials, the law not
actually determines. According to the author, this lack of a systematic approach the legislator is a
significant drawback of legislative regulation, because able to have the effect of non-uniform approach
of the court.

Not regulated by the law and procedure of the opening of materials by protection. So, it is unclear
whether the protection of open materials the prosecution simultaneously with acquaintance with the
materials protection, or can it be done without violating any time after notification of the Prosecutor
about the end of the pre-trial investigation but to the beginning of trial on the merits. Not defined by
law mechanism familiarization protection of the prosecution with such evidence as the testimony of
the witness, because in the understanding of part 8 thsp. 95 of the criminal procedure code explanation
a witness, a lawyer can be taken away from such a participant of the process is not source of evidence;
at the same time to carry out the interrogation of the witness lawyer is deprived of the rights - such
right of pre-trial investigation shall enjoy only the Prosecutor and investigator.

As noted above, after the requirements of the law regarding the opening materials of the Prosecutor or
investigator with his behalf must be one of procedural documents mentioned above. It seems
appropriate consider the most difficult situation is with the preparation of the indictment Thus, as this
is the document actually is formulated accusations can be regarded as a preparation of the indictment
the most important decision that the prosecution accepts the stage of pretrial investigation in criminal
proceedings.

The indictment must meet the requirements of Art. 291 of the criminal procedure code of Ukraine.
When drawing up the indictment investigator and in case of its approval the Prosecutor should be
remembered that the court in the preliminary court session may take a decision on the return of the
indictment the Prosecutor in cases, if the indictment does not meet the requirements of the CPC of
Ukraine (p.3 part 3 tbsp.314 of the code of Ukraine). Such a situation should be considered in more
detail with taking into account the grounds for the refund and the further actions of the Prosecutor
Discussion is the question of the existence of the grounds for return the indictment the Prosecutor in
case of non-conformity with law the register of materials of pre-trial investigation. So, on the one
hand, m.3.4.3 Art.314 of the code of Ukraine defines as the basis of the return of the indictment the
Prosecutor mismatch Code is the indictment. However, when this Art.291 of the criminal procedure
code of Ukraine, which should correspond to the indictment, has the name «the indictment and the
register of materials of pre-trial investigation». It should be taken into account that according to item 4
tbsp. 291 of the code of criminal procedure register materials of pre-trial investigation has the
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character of an integral Appendix to the indictment; registry requirements materials of pre-trial
investigation significant and clearly set out in article 109 of the code of Ukraine. When such the
circumstances of the breach of the requirements of Art. 109 the CPC of Ukraine compilation of the
register materials of pre-trial investigation can be equated to the absence of such the inherent
application.

You also have to consider the fact that the law prohibits the provision of the court in the
commencement of the trial in fact any documents in addition to conviction act, the register of materials
of pre-trial investigation, a civil action and evidence of handing the copies of these documents to the
defence, as defined in part 4 senior 291 of the criminal procedure code of Ukraine. If we analyze the
contents of the indictment, defined in 1-9 part 1 tbsp. 291 of the criminal procedure code of Ukraine
should come to the conclusion that the court deprived of the opportunity to know anything about what
evidence will reasonably position of the defense and the prosecution during the trial the indictment. In
such circumstances, the common working documents of the court - the indictment and the register of
materials of pre-trial investigation. And of course, a violation of law when drawing up both of these
procedural documents in advance prevent the court in accordance with the requirements of the law to
judicial review. Given this any violation of the requirements of Art. 109, 291 CPC Ukraine should be
regarded as the Foundation of the return of the indictment the Prosecutor.

Arise and questions concerning the actions of the Prosecutor in criminal proceedings, the indictment
that was returned by the court. Discussion is the question of the possibility of the Prosecutor to refer
the criminal case to the investigator for resolving deficiencies identified by the court, by conducting
investigative, proceeding or for the preparation of a new indictment or the registry materials of pre-
trial investigation. Among prosecutors and investigators common the thought that the answer to this
question depends expired pre-trial investigation. According to the author, such a position is absolutely
untrue, on the following basis.

With the direction of the indictment in the court of the pre-trial stage the investigation is finished, and
this conclusion is final. This conclusion you can and should come as a result of system analysis item 5
part 1 thsp.3, part 4 thsp. 110 part 1 tbsp. 290 of the code of Ukraine. The only event of renewal of
pre-trial investigation law binds with the case where the past production was stopped from bases
provided by the law. No other Foundation conduct any investigative or procedural actions of the
investigator or the Prosecutor in criminal proceedings, which finished the pre-trial investigation the
law does not provide. Thus, it seems, the only action actually only has legal, because, as shown above,
certain theoretical problems being deprived of this legality and such action is preparation of a new
indictment act or registry materials of pre-trial investigation by the Prosecutor. Is the status that will be
a decision of the Prosecutor of the closing criminal proceedings on the grounds stipulated by the law.
Any other action, or any other solution will be, in fact, mean a return to Institute of the additional
investigation that contradicts the conceptual the basics of criminal procedure law, which was quite
clearly proclaimed in the explanatory note to the draft Criminal procedural Code of Ukraine [4]

It seems that the problems, highlighted in the work really need solutions in the plane of the
methodological work and by bringing in the current legislation relevant changes.
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MPOBJIEMU CHIBBIJITHOIIEHHA KPUMIHAJICTUYHOI XAPAKTEPUCTHKHA
3JIOYHUHIB I TUIIOBUX TAKTUYHHUX OIIEPALIIN

[leBuyk B.M., K.10.H., TOLIEHT

Hayionanenuil ropuduunuil ynisepcumem imenui Apocrasa Myopozo

JlocTmiKyIOThCSl  KpUMIHAQJIICTHYHA XapaKTepUCTHUKa 3JIOYMHIB Ta II CIIBBIIHOIICHHS 13 THIOBHMH
TAKTHYHUMH oneparissiMi. OOIpyHTOBYETHCS, IO KPUMIiHAJIICTHYHA XapaKTEPHUCTHKA 3JI0YMHY BHCTYIIA€
iHpopManiitHoo 6a3010 MOOYAOBH Ta peanizallii TaKTUYHUX oneparliil. [[poaHanizoBaHO HayKOBI MiAXOAHU 0
OCBiTJIIEHOI mpoOJieMH, MPOBENEHO iX KPUTHYHUM aHami3. JloBedeHo, MO BpaxyBaHHS CIIIYUM
KPUMIHAIICTUYHOT XapaKTEPHCTUKH 3JI0YMHY 3YMOBIIOE€ BHOIp TaKTHYHHMX ONEpauii, ii cnpsMoBaHICTh Ta
3MICT, ONITUMI3YE CIIIAYy AisIbHICTb.

Kniouoei crosa: kpuminanicmuuna Xapaxmepucmura 3J104UHI6, munogi maxmuyri onepayii, onmumizayis ciiouoi

OIAbHOCMI, KPUMIHATICMUYHA Meopis MAKMUYHUX ONnepayiil.

Illesuyxk B.M. ITPOBJIEMBI COOTHOILUEHWS KPUMUHAJIMCTUYECKOM XAPAKTEPUCTUKH
MMPECTYIUIEHUMA U TUNOBBLIX TAKTUUYECKUX OHEPAHI/II}'I / HannoHANBHBIA FOPHIUYCCKHIA
yHUBepcuTeT nMeHu SApocnaBa Myzaporo, Ykpanna
HccnenyroTcs KpUMHHAIMCTHYECKas XapaKTEPUCTHKA MPECTYIUICHMH M €€ COOTHOIICHHE C THUIIOBBIMH
TaKTH4ecKUMH omnepanusiMia. OOOCHOBBIBASTCS, YTO KPUMUHAINCTUYECKAS! XapaKTEPHCTHKA MPECTYIUICHHS
BEICTYIIaeT  HMHPOPMALMOHHOH  0a30ff TOCTPOCHHS W  peanu3aldd  TaKTUYECKUX  OMEparui.
[Ipoanann3nupoBaHbl HAyYHEIE ITOIXO/BI K pacCMaTpUBaeMOi IpobiieMe, IIPOBECHO MX KPUTHUYESCKUH aHAIH3.
Jloka3aHo, 4TO y4eT ciemoBaTeleM KPHUMHHAINCTHIECKONH XapaKTepPHCTHKH HPECTYIUICHUs 00yCIaBiIMBaeT
BBIOOp TaKTHYECKHMX OIEpalyii, €€ HalpaBIeHHOCTh M COJEep)KaHHE, ONTHUMHU3HPYET CIEACTBEHHYIO
JESITEIbHOCTD.
Kniouesvie cnosa: kpumunarucmuieckas xapaxmepucmuxka npecmyniieHuti, munuinsble makmuyecKue onepayui,
onmumuzayus cie0cmeeHHoU 0esmenbHOCMY, KPUMUHATUCMUYECKAs Meopus MaKmuyeckux onepayuil.

Shevchuk V.M. THE RELATION BETWEEN CRIMINALISTICS CHARACTERISTICS OF CRIMES
AND TYPICAL TACTICAL OPERATIONS / National legal university of the name of Yaroslava Wise,
Ukraine

Criminalistics characteristics of crimes and its relation to typical tactical operations are studied. It is argued
that criminalistics characteristic of crime is the information base for designing and realization of tactical
operations. Scientific approaches to the issue are described and critically analyzed. It is stated that the
investigator’s taking into account of criminalistics characteristic of the crime determines the choice of tactical
operations, its content and directedness, optimizes the investigatory activity.

The concept of tactical tasks, their types and effects on the formation and implementation of tactical
operations are studied. It is argued that a tactical operation is directed at the accomplishment of a tactical task,
which should be understood as a problem resulting from a particular situation and the subject of proof. Such
problem needs solving in the process of investigation and judicial proceedings, which presupposes the
application of tactical means, including tactical operations. Types of tactical tasks may be distinguished
according to the stages of criminal procedure: a) tactical tasks of the preliminary investigation; b) tactical
tasks of judicial proceedings, c) tactical tasks that need their accomplishing prior to preliminary investigation
(tactical tasks of eliciting the properties of the crime).

It is argued that functions of tactical operations reflect and determine the role and purpose of this tactical
means for the optimization of the process of preliminary investigation and the trial in general, and
accomplishing tactical tasks related to certain situations in the investigation and trial, in particular. The
content of inner and outer functions of tactical operations is examined. Cognitive, prognostic, regulatory,
organizational, constructive, searching, and preventive functions are inherent in tactical operations.

Some issues related to the study of a typical tactical operation as a structural element of a particular
criminalistics method are considered. Various approaches to understanding typical tactical operations and
their role in different methods of crime investigation are described and critically analyzed. Arguments are
provided for the need for designing and applying typical tactical operations in the structure of criminalistics
methods as effective means of accomplishing tactical tasks of preliminary investigation. Type of crime, stage
of investigation, investigation situation and tactical task should be taken into account when studying tactical
operations.

Key words: criminalistics characteristics of crimes, typical tactical operations, optimization of the investigatory

activity criminalistics theory of tactical operations.

KpuminamicTiuHa XapaKTEpUCTHKA 3JIOYMHIB CIYXHUTh iHpOpMaLiiHOWO 0a3010 [ 1mo0ynoBU
TUIOBUX TaKTUYHUX OINepaliid, M0 J03BOJSE HE TUIBKM (OPMYBAaTH THUIIOBI MOJEINi BHPILLIEHHS
CHUCTEMHHX 3aBJaHb, a N 3a0e3meuyBaTd HEOOXIJHOI KPUMIHAJBHO 3HAYYIIOK JI0Ka30BOK i
OpIEHTYIOUOI iH(OpMAIli€l0 yYBEeCh MPOILEC JIOCYAOBOTO PO3CHiAyBaHHS. 3HAHHS CIIIIYUM
KPUMIHAIICTUYHOT XapaKTEPUCTUKU JTO3BOJISIE TOYHIIIE OI[IHIOBATH CIIi4y CUTYaIlilo, OOIpyHTOBaHO
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OymyBaTH CIIiTdi BEpcii, ONTUMAIBHO OPTaHi30BYBaTH M IIJIECIIPIMOBAHO TUTAHYBATH PO3CIIiTyBaHHS,
parioHAIBPHO BU3HAYAIOYM KOMIDIEKC CIITYMX i Ta IX IMOCTITOBHICTh, CBOEYACHO 3aCTOCOBYBATH
noTpiOHI TexHiuHi 3aco0u, oOWpaTH HaleQeKTHBHIIII TaKTW4HI onepamii. B3aemo3B’s30k i
B3a€MOBIJTHOCHH KPHMiHAJICTHYHOI XapaKTEePUCTUKM 3JI0YMHIB 1 TaKTUYHOI omepalii BUCTYyMae
MiJICICTEMOI0 TIPOIIECY PO3CIiAYyBaHHS, TOMY IIEPCIIEKTHBHAM HAIMPSIMKOM KpPHUMIHATICTUIHHUX
JOCT/DKEHb BHUCTyHae TpoOiieMa CITiBBIIHOIIEHHS 1 B3a€MOBIUIMBY 3a3HAYEHHX KaTeropiit
KPUMiHATiCTHKH.

PazoM 3 TM, BapTO 3ayBakKHTH, 1[0 HA CHOTOHI B KPUMIHATICTUYHIH JiTepaTypi BiACYTHI mpari, ki 6
BHCBITJIIOBAIM POJIb 1 3HAYEHHS KPUMIiHATICTHYHOI XapaKTePUCTHKU IS (HOpPMYBaHHA TaKTHIHUX
omnepauiid. Jlue okpemi HaykoBIi (hparMeHTapHO ab0 B HOPSIAKY MOCTAHOBKU MPOOJIEMH 3BEPTAIOTh
yBary Ha JIesiKi acTieKTH 3a3HaueHoro nutaHHs [ 13, 222-262; 20, 22-25; 4, ¢. 77-108, 133-146; 3, 124-
131; 16, 8-75]. Kpim Toro, 3abe3neveHHs IUIaHYBaHHS, peaii3allii, BU3HAUYCHHS CTPYKTYpH Ta
CHPSIMOBAHOCTI TAKTHYHHX OTEpaliil TiCHO MOB’s3aHi 31 3MiCTOM THUIIOBUX BEpCill, sIKi BU3HAYAIOTHCS
0COOMBOCTSAMHU KPUMiHAJICTHYHOT XapaKTepUCTUKH BUAY (TpyI, MigBULY) 37104uHiB [8, 56-60; 18,
333-344; 19]. 1o 3anexnicte €.0. I[ixycoB MOSCHIOE THM, IO «TUIIOBUM BEPCisIM BiJOBIIAIOThH
TUTIOB] TUTAaHW PO3CIiAyBaHHS, TOOTO TUIAaHW TEPEBIPKH BepcCiil. 3MICT THUMOBHX IUIAHIB TEPEBIPKU
Bepciii 30iraeThCs 31 3MiCTOM TaKTUYHUX OIEpalliii, COpsSMOBaHUX Ha MEpeBIpKy mux Bepcii» [15, 11].

KpuminamictuaHa xapakTepUCTHKA 3J0YHMHIB, OyAydH CHCTEMOIO «Bimomoctelt (iHopmarii) mpo
KPUMIHAIICTUYHO 3HAYYIII O3HAKH 3JIOYHMHIB ITIEBHOTO BHUY, IO BiAOWBaIOTH 3aKOHOMIPHIi 3B’ I3KH MiX
HUMH 1 CIYT'YIOTh OOYAOBI 1 MEpeBipii CHiAYMX BEpCii MpH po3CiilTyBaHi KOHKPETHUX 3JIOYMHIBY»
[11, 16], Bucrynmae indopMamiiHUM MiATPYHTSIM IUTAHYBaHHS ¥ OpraHizamii po3TisiIyBaHUX
TakTHYHUX omepariil. lle mnpomec Tpeba BU3HATH 3aKOHOMIPHHM, BIH Ma€ HEOOXITHHH,
TIOBTOPIOBAHMM, CTIHKWH 3aranbHUil XapakTep, 0e3 SKOro BUPILICHHS CUCTEMHHUX 3aBJIaHb JIOCYIOBOTO
npoBaKeHHs HemoxknuBe [13, 117-118].

[Ipuctymaroun 10 MOCTiIKEHHS B3a€MO3B’SI3KY «THIIOBA TaKTUYHA OMeparlisi — KPUMiHATICTHYHA
XapaKTEepUCTUKA 3JI0YHHY», HEOOXiTHO BUXOIUTH 3 TOTO, IO KOXKEH 3JI0YMH SK SBHUIIE 00’ €KTUBHOI
JUHACHOCTI MICTHTh €JIEMEHTH 3arajbHOro Ta OKpEeMOro. 3arajibHe JIO3BOJISIE  JOCIIIUTH
MOBTOPIOBAHICTh TUX YM IHIIUX O3HAK SBUIIA, BUSHAYMTH TICBHI TCHICHIIIT, 3aKOHOMIPHOCTI, IO JIA€
3MOTY BiJTHECTH IIe SIBHIIE IO TIEBHOTO BUY, KJIacy. Taka moBTOPIOBaHICTh, OAHOTHITHICTh, TIOAIOHICT
37I0YMHIB Ta Bi/IMOBIMHO €JIEMEHTIB KPUMIHATICTUYHOI XapaKTePHCTHKH, OOCTAaBHH, SIKi MiJJIATalOTh
3’SICYBaHHIO, JI03BOJISIE PO3POOIATH BIAMOBIIHY METOJIUKY PO3CIHiyBaHHS 3J0YHHIB TIEBHOTO BUJY, a
TaKOXX PEKOMEHZAIl 100 (OpMyBaHHS Ta 3aCTOCYBaHHS TaKTHYHHX omnepauiil. Pazom 3 Tum, mis
KOXXHOTO BH[y 3JIOYHHY, TOPAJ 13 3arajJbHUMH €JIEMEHTaMH, iICHYIOTh W OKpeMi, 1HIUBiAyalbHi, 110
JIO3BOJISIE TOBOPHUTH MPO HEMOBTOPHICTh Ta 1HAMBIAyadbHICTh, CaMe Taka 1HAUBITyaJbHICTh KOXXHOTO
37I04MHY OOYMOBIIOETBCS CHOCOOOM BYMHEHHS, THIOBUMH CIiJJAMH, OCOOOI0 3JIOYMHI Ta
MOTEPIiIIOro, CcrnocobaMd  TPUXOBYBAaHHA  TOMO, TOOTO  €JIEMEHTaMH  KPUMIiHAIICTUIHOL
XapaKTePUCTUKH 3JI0UUHIB.

[lepemyciM BapTO 3a3HAYMTH, IO E€JIEMEHTH KPUMIHANICTHYHOI XapaKTEPHCTHKH TEBHOTO BHUIY
3JI0YMHY 3HAXOJSTh CBOE BUPAXKECHHS NPH IJIAHYBaHH1 1 MPOBEACHH]1 TAKTUYHUX ONEpaLiii, BINIUBAIOTh
Ha X CTPYKTYypHY cCKjiamoBy. Tomy iX BuOIp 1 MOPSAJAOK IPOBEACHHS BU3HAYAIOTHCS 3MICTOM 1
XapaKTepOM KOHKPETHOTO BHJLY 3JI0YHHY, TOOTO BUSIBISIETHCS 3B’SI30K YCiX YMHHHKIB, 3yMOBIFOIOUMX
(dopMyBaHHS TaKTHYHOI omepaii, IEBHUH aJrOPUTM CUCTEMHO-CTPYKTYpHOro aHamizy. OKpiM 1poro,
BUJ] 3]I0YMHY O€3MOCepeHhO BIUIMBAE HA 3MICT TaKTHYHOI omeparlii, ToOTO 3IiliCHIOE BiINOBiIHUI
VIPaBIiHCHKUI BIUIMB Ha Hel. ToMy BpaxyBaHHsS OCOOJMMBOCTEW BHJY 3JI0YMHY, KPHMIiHAIICTHYHOT
XapakTepUCTUKU 3JIOYMHY € BaXXJIMBOIO YMOBOIO IPH NPUHHATTI HAayKOBO OOIPYHTOBAaHUX,
ONTUMAJILHUX PillIeHb TAKTUYHOTO W METOAWYHOTO XapakTepy. Y 3B 3Ky 13 LHUM, MiIKPECIHMO, 110
NpoIleC PO3CIiyBaHHS 3JI0OYMHIB MOXKHA YSBHTH Tak: "BWJI 3JIOYMHY — CIiJ4a CHUTYyaIlisl — eTan
pO3CIilyBaHHSI — TAKTUYHI 3aBJIaHHS — TaKTH4HI omepaiii”. [Hakme kaxy4u, 6a30BO0, KIIFOYOBOIO,
BUXIJHOIO JIAHKOIO BKa3aHOT'O MPOLECY PpO3CIiAyBaHHA 3JO0YMHIB IIISIXOM TAKTUYHHX OIepamiit
BUCTYIIA€ BHJI 3JIOUMHY.

Y nocnipkeHHi 1i€l TpoOJIeMH BaXIIMBO, Ha HAlly JYMKY, BpaxoBYBaTH HANpsSMKA U JIaHKU
B3a€MO3B’SI3KY «BUJI 3JI0YMHY — KPUMIiHATICTUYHA XapaKTEePUCTHKA 3JI0YHHY — CIIiI4a CUTYyallisl — eTar
PO3CilyBaHHS — TAKTUYHE 3aBJIaHHS — TUIIOBA BEPCisi — TUIIOBA TAKTHYHA OTEPaLlisD).
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[To-mepmie, KpUMiHANICTAYHA XapaKTEPHUCTHUKA 3J0YMHIB 3yMOBIIOE€ TUIAHYBAaHHA ¥ OpraHi3aiiio
TaKTUYHHUX OIlleparii i BuUcTymae ix iHdopmariiiHoro 6a3or0. Bigmivaroum ii 3HAYyMIiCTH IS
TaKTHUYHUX OIEpalid i BKa3yYM Ha Te, 0 BOHA € JUIs HUX iHpopMaliiiHuM (yHIaMEHTOM,
B.1. IllukaHoB nucaB: «BUsBICHHS MPaKTUYHO 3HAYYIUX CTPYKTYPHUX CIIEMEHTIB KPUMIHAIICTUYHOT
XapaKTepUCTUKH OKPEMHUX BH[IB 3JIOYMHIB, 3’sICyBaHHS IX CYTHOCTi, 30KpeMa, CYTHOCTI THIIOBHUX
CJIITYNX CUTYAIliH, 5IKi 3aKOHOMIPHO TIOBTOPIOIOTHCS TIPH PO3CIITyBaHHI 3IIOYHMHHUX MOCSITaHb OHOTO
1 TOro X BHUIY, a TaKOX Mi3HAHHS KOPENSLIMHMX 3aleXHOCTeH Ta IHIIMX 3B’SI3KiB MK OKpEMHMH
CTPYKTYPHHMH €JIEMEHTaMH IIi€i CHCTEMH JA03BOJISIOTh HE TUTHKH YiTKO BH3HAYNTH OCHOBHI TaKTHYHI
3aBIaHHS TIOCAZOBHX OCI0, MOKIMKAHMX PO3KPUTH W PO3CIIAyBaTH 3J0YMH, a W TMEBHOIO MipOI0
ITOPUTMI3yBaTH iX Iii, ONTUMI3yBaTH KpUMiHaJIbHE CYZOYMHCTBO B Higomy» [20, 22]. ComizapHicTb
3 Takow Toukow 3opy BusiBnge i .M. KomapoB, po3min MoHorpadii sikoro MaB Ha3By
«KpuminamicTidHa XapakTEepPUCTHKA 3JIOYHHIB K iH(popMaIiiHa 0a3a KpUMIHATICTHYHAX OTIepPaIlii»
[13, 222-262].

[lo-gpyre, cimimya cuTyaiis, eTan po3CilyBaHHs, OKPeMi TAKTUYHI 3aBJaHHS HA MiJICTaBi iX B3aeMOIii
BH3HAYAIOTh CHeNu(iKy IUIaHyBaHHSA W peamizamii TaKTHYHUX omepariid. Y 3B’s3Ky 13 UM,
JUIT. IToTanmHuK CTBEPIXKYE, IO TAKTUYHA OTEPaLlisi B KOKHOMY KOHKPETHOMY BUIIAJIKY 3aJICKUTD Bij
BUJY PO3CIiAyBaHOTO 3JOYMHY ¥ BiJl Cliguoi cuTyauii. Y 3araibHiii CTpyKTypi po3ciiyBaHHS BOHA
(hopMyeThCsT B MeXaxX NPOTPaMHO-IUITLOBOIO KOMIUIEKCY. TakTW4HI 3aBHaHHS, KOHKPETH3OBaHi
MpeIMeToOM JOKa3yBaHHS IO PO3TIIAYBaHIM cIpaBi, 0a3ylOThCcs Ha aHali3i CIHiA4oi CcHUTyarii,
3HAXOJIATHCS Y POTPAMHO-I[1IJILOBOMY KOMILIEKCI i 00YMOBITIOIOTh (DAKTHUYHUI MaTepial, HeoOXiTHUI
JUTSL IPUHHATTS TPaBUIBLHOTO TaKTUUHOTO pitnenHs [17, 30-35]. o Toro * OIliHKa CJIT40i CHUTYyallil
peamizyeThcsl caMe B TaKTUYHOMY pIIlIeHHI, BUPOKEHOMY B TUTAHYBaHHI PO3CIiTyBaHHA. TaKkTH4HA
orepariisi, SK TMOEIHAHHSA TAKTHYHUX MPHUOMIB, CIITUYUX YW IHIIMX JiA 1 3aXOJiB, MOKJIMKaHA
PO3B’sI3yBaTH TaKi 3aBIaHHS PO3CIiTyBaHHsI, SIKi HE MOXKYTh OYTH BUPILIICHI 3aCTOCYBaHHAM OKPEMOTO
TaAKTHYHOTO TIPUHOMY 1 IPOBEICHHSAM KOHKPETHOI citiauoi aii [10, 107-109].

[To-TpeTe, TOCUTH BaKJIMBUM HAIIPSIMKOM JOCIIIKYBAHOTO B3a€MO3B’SI3KY BHUCTYIIA€ TIOJIOKEHHS PO
Te, IO CTPYKTYpa i 3MICT TaKTUYHHUX OMepalliii TiCHO TMOB’sA3aHi 31 3MICTOM THIIOBHX BepCiH, 10
BU3HAYAIOTHCSI OCOOTUBOCTSIMUA KPUMIHANICTHYHOI XapaKTEPUCTHKH BUAY (TpymnH) 310unHiB. Tumosa
BepcCis, AK PI3HOBHA CIig4oi Bepcii, — Ile MpoOiieMaTHYHE, BipOTigHE 3HAYCHHS, IO IMOTpedye
MEPEeBipKH CYTHOCTI ab0 MPHUYUH JOCIKYBAaHOI B crpaBi mojii, ¢pakTy, oocTaBuH. HaliBaxmuBime
MPaKTUYHE 3HAYCHHS MAIOTh HAyKOBI TOJOXKEHHSI, BAKOPUCTOBYBaHI ISl IIOOYIOBH THIIOBHX BEPCIi,
SKi TIOpSIT 3 XapaKTePUCTHKOK Bif0OpPaKyBaHOTO B HHUX 00 €KTa Mi3HAHHS MICTATh OIUC CIiJIB,
MpUTaMaHHUX HOMY B IIEBHHUX cHUTyalisX. Lle mae MOXXITUBICTh TOOYAyBaTH HAMOLIBII peabHy BEPCIFO
Ha IMIJCTaBl BUABJICHHS MOAIOHOCTI MDK JOCTIDKyBaHMMU (akTamMu ¥ BIAMOBITHUMH THIIOBUMH
oOcTaBrHaMHM. Yce Iie BKa3zye Ha Te, 10 pobjeMH po3poOKH TaKTUYHHUX ONepaliil 1 THIIOBHX Bepciit
JIy’Ke TICHO B3a€EMOIIOB  SI3aHi.

BuiieBkazani  JIaHKM B3a€MO3B’SI3KIB 32 CBOEK CYKYIHICTIO 3yMOBJIIOIOTH 1  YTBOPIOIOTH
3aKOHOMIPHOCTI 30MpaHHs, JOCTIKEHHS W OI[IHKA HEOOXIAHOT KpUMIHAIBHO 3HAUyH[ol iH(popMalril
(moka3zoBoi 1 OPiEHTYIOYOI) 13 MPOLECIB IUTICHOTO ii pyXy B CUTyalliiX YYHMHEHHS 3JI0YHHIB 3 METOIO
BUpIIICHHST CHCTEMHHX 3aBJaHb JocynoBoro ciuigcrea. Omke, iHQoOpMaliftHUM TiATPYHTM
(opMyBaHHS THUIOBUX TAKTHYHUX OMeEpalliii BHCTYNAE KPUMIHAICTUYHA XapaKTEPHCTHUKA MEBHOTO
BUIy 3JI0YMHY. BBakaemMo, TpaBWIBLHO 3a3HAYAEThCS Y CHEI[iaNbHIA JiTepaTypi, MmO 3MICT i
CHPSMOBAHICTh TAKTHYHOI OTepallii 3yMOBIIEHI: a) CIITY0I0 CUTYAIli€r0 i 0) TpyrmoBUMU (BHIOBUMH)
0COOJIMBOCTSIMH PO3CIIilyBaHOTO 3704nHY [6, 179-181].

Ha cporomni y KpuMiHamiCTH4HIM AOKTPHHI, HE3BaXKalOUM Ha JUCKYCIHHICTH MOPYLIEHOI HaMHu
mpo0OyieMu, OUTBIIICTh TMPOBIMHUX YYEHUX BU3HAIOTh HE TUIBKU JOUUIBHICTh, a W HEOOXIiTHICTH
PO3pOOIIEHHST KPUMIHANICTHYHOI XapaKTEPUCTHKK 3JI0YHHIB SIK OCHOBH MMOOYNOBH U (QopMyBaHHS
ONTHUMAJIBHUX METOAMK PO3CIIIIyBaHHS OKPEMHX BHUJIIB 3JIOUMHIB 1 BUKOPUCTAHHS 1X y IIbOMY ITPOIIECI.
VY cydacHill KpUMIHAIICTHIII TaKa XapaKTEPUCTHKA PO3IIISIIAETHCS K iH(opMaLiiHa MOAETb THUIIOBUX
O3HaK TIeBHOI Kateropii (TpymnH) B3JOYMHIB, y SKid Ha CTaTUCTHYHOMY pIiBHI BiJJI3epKalieHi
KOpeJISIiiiHi B3aeM0O3B’I3Ku Mix ii emementamu [1, 687-688].

OcTaHHIM YacoM cepell YYEHHX-KPUMIHAJICTIB BHCIIOBIIOBAjJacs TOYKA 30py PO HEIOUIbHICTh
iICHYBaHHsI TaKoi KaTeropii, IK «KpUMiHAJIICTHYHA XapaKTEPUCTHKA 3JIOUYMHIB» W BUKOPHUCTAaHHS ii y
MPAKTHIl PO3CIIiyBaHHs 3J0YMHIB, OCKUIBKM BOHA HE BIJMOBiJa€ HaykoBUM BuMoram [2, 739]. Ha
Hallle TIePEKOHAHHS, KPUMIHAJTICTUYHA XapaKTEepUCTHKA 3JI0YHMHIB — 1€ HE KPUMIHATICTHYHHUN
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MEPEIKUTOK MUHYJIOTO, HE «LII03is» 1 HE KPHUMIHAIICTHYHUN (aHTOM», a peajbHO MiloYa HayKOBa
KaTeropisi KPUMIHAJICTAKH, SKa CIYTyE MIAIPYHTSAM I PO3pOOKH HAMOIIBIN IIIECIIPIMOBAHUX 1
e(eKTUBHUX METOJHK PO3CIiAyBaHHS 3JI0YMHIB, y TOMY YMCIi i TAKTHYHHX Olepaliil. 3acayroBye Ha
yBary no3umis B.A. Xypapns, sikuii cTBepKye, 10 KpUMiHAIICTHYHA XapaKTepUCTUKA e He UTI03is,
a peasbHO iCHyIOYa I BeIbMH BaKIIMBA B HAYKOBO-TEOPETHYHOMY 1 MPAKTHYHOMY IUTaHI KaTeropis,
gKa 1€ TOBHICTIO HE BHYepHaia CBifl BHYTPIIIHIA MOTEHIial 1 TOMy HOTpeOye MOAaIbIIIOro
po3pobnenHs [8, 143].

KpuMinamicTnaHy XapakTepUCTHKY 3JOYHHIB CIIiJ PO3TISAATH SK JBa CKIAIHHUKH: a) SIK TEOPETHUHY
KOHIIETIIIIF0 — OCHOBU (DOPMYBaHHS OKPEMHX METOAWK PO3CIiAyBaHHS 3IIOYMHIB 1 0) sIK poOoumit
IHCTpYMEHT po3ciiayBaHHs (Horo iHpopMaliiiHy 6a3y), sIK cucTeMy 3i0paHHX 1 y3arajJbHEHUX JaHHX
PO KPUMIHANICTUYHO 3HAYYIli O3HAKH MEBHOTO BUAY (Tpymu) 3MouuHiB. OTXe, KpUMiHATICTUYHA
XapaKTepUCTHKA 3JI0YMHIB — II€ y3arajibHeHa iHopMalliiiHa MoOjAenb, M0 € CHCTEMaTH30BaHUM
OMKCOM THIIOBHX KPUMHHAJTICTUYHO 3HAYYIIMX O3HAK OKPEMHUX BHUJIB, TPyH 3JI0YUHIB, MIO
BiIOMBAIOTH 3aKOHOMIpHI 3B’SI3KM MK HUMH 1 CIIyTYIOTh TIOOYAOBI ¥ MepeBipii CIiguuX Bepciid mpu
po3CITigyBaHi KOHKPETHUX 3JI0YMHIB, MAIOTh CYTTEBE 3HAYCHHS IS iX BHSBICHHS, PO3KPHTTS Ta
PO3CIiayBaHHS, Y TOMY YHCII IUITXOM HMPOBEACHHS TAKTHYHUX OTIEPAIIii.

Hns ¢dopMmyBaHHS TaKTHYHHMX OIepamid HpW pO3CTiAyBaHi 3J0YHMHIB BUPIMIAIBHOTO 3HAYCHHS
HaOyBalOTh TakKi €JNEMEHTH KPUMIHANICTUYHOI XapaKTePHCTUKH, SK CIIOCOOM yYHWHEHHS 3JI0YHHY,
TUTIOB] cIify, OOCTAaHOBKA BUYMHEHHS TAaKWX 3JI0YHHIB, 0C00a 3II0YMHI, 0co0a MOTEpIIIoro.
BoaHowac cimiji 3ayBaKWTH, IO aHANI3y TaKWX 3B’S3KiB, BOYCBHIb, HEJOCTaTHHO, MO0 THIIOBA
KPUMiHATICTUYHA XapaKTepHCTHUKA 3JI0YMHIB BHKOHYBala y MpOIECi JOCYAOBOTO clifcTBa (PyHKIT
po0oUOro IHCTPYMEHTY pO3CHigyBaHHA. Sk 0adunMo, KPUMIiHAJTICTHYHA XapaKTEPUCTUKA SK €IUHE
1ise, BOHa HaOyBa€ MPAaKTUYHOTO 3HAYCHHS Yy BUIMAJKaX, KOJW BCTAHOBICHI KOPEISiifHI 3B’ S3KK i
3aJI€KHOCTI MDK 1i KOMIOHEHTaMH, KOJNH Wi 3B’SI3KM € 3aKOHOMIPHHMH W BHUPRKCHUMH B
PI3HOMaHITHUX KIBKICHUX TOKa3HWKaX. Y IhOMY BHMNAIKYy [aHI MpO Ii 3aJeKHOCTI MOXYTh
BUKOHYBAaTH BKa3aHy BHINE (PYHKIIO — CIYXHUTH IJCTaBOIO ISl MOOYIOBU THUIIOBHX BepCid 1010
KOHKPETHOT pO3CciiyBaHOl KpUMiHAIBHOTO POBAKECHHSL.

THUMOBMM BepCisiM BiAMOBIIAIOTH THUIIOBI IJIAHK PO3CIIiAYBaHHS, IUIAaHU TIEPEBIPKH Bepciil. 3MiCT TaKUX
TUTIOBUX ITUTAHIB 1 TaKTUYHWX OMEpamiid, COpsSMOBaHMX Ha MEpeBipKy Bepcii abo posciigyBaHHS
3JI0YMHY, 3arajoM 30iractbcs. Och YoMy BBaXKaeEMO cIipaBeiiuBoto Touky 30py O.H. Konecanyenka i
I'.A. MatycoBCBHKOTO, 10 BUKOPUCTAHHS CHCTEM THIIOBHX BEpCiii BHOCHUTH y PO3CIiyBaHHS €JIEeMEHT
TOYHOCTi, TIOBHOTH PO3CIiAyBaHHS, JOTIOMArae CIiJ9oMy NpoaHalli3yBaTH BiIOMi HOMY aHAaJIOTidHi
cuTyarii ¥ BigiOpaTv miaxoasili i KOHKPETHUN BUTIA/IOK 3 JIiTepaTypHUX JpKepen. O3HailoMIIeHHS 31
CXEMOIO TaKUX BEPCill I03BOJISIE MUTTEBO OXOIHTH i MEPCIIEKTHBHO HAKPECIIUTH BC1 MOXKIIMBI OCHOBHI
HanpsSMKH po3ciigyBanns [12, 10].

SIKi K KOpeJsILiiHi 3B’S3KM M 3aJI€KHOCTI 3HAXOAATHCS y BUIIEHABEJACHUX CTPYKTYPHHX €IEMEHTax
KPUMIiHATICTUYHOI XapaKTepPUCTHKH 3JI04UHY? JleTanpHuil aHami3 3MICTy [IUX €JIEMEHTIB CBIIYUTH PO
Te, M0 BUXigHA iH(OpPMAIliSl Mae OAHO3HAYHMN 3B’SA30K i3 (PAKTOM YYMHEHOTO 3JIOYMHHOTO JIiSIHHS,
TOOTO OJHO3HAYHO BKa3y€ Ha Te, 110 B HAABHOCTI ()aKT BUMHEHHS KOHKPETHUM 3iounHLeM. Crocid
37I0YHHY, SIK €JIEMEHT TUIIOBOI KPUMIHATICTUYHOI XapaKTEepUCTUKHU 3JI0YHHY MA€ CKIIaJHY CTPYKTYpY 1
3 ypaxyBaHHSM BUPaXCHUX Yy HOro 3MICTi KUIBKICHMX JaHHWX, TIPYHTYETbCA Ha BIPOTiJIHO
CTaTUCTUYHUX 3B’s3KaX. OOCTaHOBKA 3J0YMHY XapaKTepU3YEThCS NPHUIOTYBAaHHIM 3ac00iB Ta yMOB,
3MaTHUX TIOJIETIIUTH peasi3alilo yMUCIY Ha BYMHEHHS LBOTO 3JI0YMHY, IX BUKOPUCTAHHS y MpOIECi
HOro BUMHEHHS, & TAKOXK TIONIYKH MOMJIMBOCTEH SIK MPH IMiArOTOBI 1 BUNHEHHI 3JI0YHHY, TaK 1 MiCIs
BXHTTS 3ac00iB IMIOAO0 HOro e(QEeKTUBHOTO IMPHUXOBaHHA. BigoMmMocTi mpo 0OCTaHOBKY BUYMHEHHS
3JI0YMHY TPYHTYIOTBCS SIK Ha BipOTiJTHO CTaTUCTUYHHUX 3B’s3KaxX, TAaK i HA BUPOTiJHICHUX, TOOTO 0Oe3
CTaTUCTUYHOTO MTOKAa3HHKA.

BukoprcTaHHS KpUMIHATICTUYHOI XapaKTEPUCTHKH 3JIOYMHIB, HANPHKIIAI, Y TPAKTUIl TUIAHYBaHHS,
oprasizanmii i mpoBeAeHHs] TAKTUYHUX OIEepaliii, Moxke OyTH YCHIIIHMM, SIKIIO 3aCTOCOBYBAaTH TaKUH
METO/, SIK KpPUMIHATICTHYHHNA aHami3 [7, 51-54], CyTHiCTh SKOTO TMOJSTa€ B MaKCUMAaJIbHOMY
BUKOPHUCTaHI 3HaHb KPUMIHANICTUKH JUTS JOCITIJPKEeHHs iH(QopMaIlii, Ky MoTpiOHO OmpaiboByBaTH B
npoleci KpUMiHAJIBHOTO NMPOBaKeHHA. Ha TeopeTmyHOMy piBHI 1€l METOJ| CTaHOBHTH BHUBYEHHS
PI3HOrO CTyIeHs 3arajbHOCTI 3aKOHOMIpPHOCTEH KOHKPETHOTO 3JI04YMHY, BHUIIB 3J0YMHIB, IO
BUSIBIISIIOTHCSL 32 HAsBHOCTI MEBHUX YHMHHUKIB. KpUMiHamiCTHUHHMI aHai3 MPaKTHYHO HEMOXKIHBO
3aificHATH 0e3 ypaxyBaHHs 1HQOpMAIli THIIOBOT KPUMIHATICTUYHOI XapakTEPUCTUKU 3JIOYUHY.
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3acToCyBaHHS IIbOTO METOJY HAJa€ MOXKIMBOCTI BH3HAUUTH XapaKTEpPHI O3HAKH TIEBHOTO BHIY
3JI0YMHIB, 10 CTBOPIOE YMOBH i1 PO3poOKM e(DEeKTHBHHUX PEKOMEHIAlli MOOYyIOBH ¥ peasizarii
OKpeMHX KpUMIHAJICTHYHUX METOAUK, Y TOMY YHUCIi i HopMyBaHHs TaKTHYHHX OMEpAaIliid.

KpuminanicTiuHa XapaKTepUCTHKa 3JI0YHHIB € iH(pOpMaliifHO0 CHCTEMOI0, IO 3abe3neuye mooya0BYy
TUTIOBHUX CIITYMX BEPCiH, 3MICT AKHX yKa3ye cy0’€KTOBI JOKa3yBaHHS Ha THIIOBI CIiT4i 3aBHAHHSA U
IJTi TIEBHOTO €TaIy JO0CYJOBOTO MPOBA/DKEHHS. 3 ypaxyBaHHIM TOTO, IO PO THIIOBI Bepcii, K
MpaBUIIO, 3ragyeTbcsi B KOHTEKCTI NOOYAOBM poOOYMX Bepcild, fKI BHCYBAaIOTHCS TIiJ 4ac
PO3CITiIyBaHHS KOHKPETHOTO 3JI0YMHHOTO TposiBY» [9, 159] i, mo Oyap-ska mpaBMIIBHO MOOYIOBaHA
THATIOBA BEpCisS MOXeE CIYXHUTH TIJCTaBOIO /Uil BHUCYHEHHS KOHKPETHOi Bepcii, MOXXHA miATH
3aKOHOMIPDHOTO BHCHOBKY, LIO CHUCT€Ma THUIOBUX CIiAYUX BEPCii € OCHOBOIO MOOYAOBH CHUCTEMHU
KOHKPETHHX CIIIJYUX BEPCiid, 3MiCT SKHX (OPMYIIOE MEBHE CHCTEMHE 3aBJAHHS PO3CIiTLyBaHHS
(cuctemy minmed) 1 BupimIeHHS SKAX MOXIIHMBE dYepe3 TakTH4YHI omeparii. [HmmMm#M croBamuy,
KpUMiHATiCTUYHA XapaKTEPUCTHUKA 3JI0YHMHIB (DaKTUYHO BUCTYNA€ iHPOpMaLiiHOO 06a3010 MOO0YAOBU
TUTIOBUX TaKTHYHHUX OMepaliil JOCYIOBOTO pPO3CTiAyBaHHS, sKa BiAmoBimae 3a QopMmyBaHHS iX
THUITOBHUX MOJIEJIeH, CHCTEMHUX TAaKTHYHUX 3aBJIaHb PO3CIITyBaHHS OKPEMHX BHIIB Ta TPYI 3J0YNHIB.

OTxe, TpoBeneHWI aHaNi3 HAyKOBHX MiIXOAIB M0 (hOpMyBaHHS TAKTUYHUX OIEpalliil JO3BOJISE
CTBEP/KYBaTH, L0 HUHI Y KPUMIHANICTHYHIN JIiTepaTypi 1 MpaKTHIl HEMae OIHOCTAMHOCTI MO0
3YMOBIIEHOCTI TAKTUYHHX OTIepaIliii BUAOM 3JI0YMHY, KPUMIHAIICTUIHOIO XapaKTEPUCTUKOIO 3JIOYUHY.
Ha mam mormsn, pocmimkeHHd 1iei mpoOiemu moTpeOye BHU3HAYCHHS B3a€MO3B’SI3KY «TaKTHYHA
oreparlisi — BUJ 3JI0YMHY», MPOBEACHHS MOTIMOICHOTO aHali3y KPUMiHAIICTHYHOI XapaKTepUCTUKU
3704YMHY SIK iHpOpManiiiHol 0a3u, BIUIMBY ii €JIEMEHTIB Ha IJIaHYBaHHS Ta MPOBEACHHS TaKTHYHHX
omepariii. Came Takuid MiAXiJ CTBOPIOE TEPCHEKTHBH Ta YMOBH [UIsi BCEOIYHOTO BHBYEHHS,
JOCHIDKEHHSI CYTHOCTI TaKTHYHOI omepamii Ta € MAIPYHTAM y (OpMyBaHHI KPHMiHATICTHYHHX
peKOMeHaIii A7 MpaKTHYHOI TiSUTBHOCTI 3 po3ciigyBaHHs (CYAOBOTO PO3TIIALY) 3J0UYHHIB. A OTXKeE,
aHalli3 3yMOBJIEHOCTI TAaKTUYHHMX OIEPAIliii BHIIOM 3II0YMHY, KPUMIHAIICTUYHOI XapaKTEPUCTHKOO
3MIOYMHY — OJHMH 13 BH3HAYAIBHHUX HANPSAMIB JOCIIDKEHHS KPUMIHATICTUYHOI TEOpii TAaKTUIHHX
orepartii.

Bun 3moumHy i3 mOAIOHMMH eNEeMEHTaMH KPUMIHAIICTHYHOI XapaKTepPUCTHKH BIUIMBAE Ha
BUHUKHEHHS TAKTUYHUX 3aBJIaHb Ha MEBHIN CTalii KpUMIHAIBHOTO MPOBAHKEHHS Ta, BIAMOBIAHO, Ha
TNPUAHSATTS PIIIEHHS PO TPOBEJCHHS TAKTHYHUX omnepamid. HeoOXimHICTh BHpIMICHHS TEBHUX
TAaKTUYHUX 3aBJlaHb BHMAarae aHallizy, BCTAHOBJICHHS €JIEMEHTIB KPUMIHATICTUYHOI XapaKTePUCTUKU
3704MHY Ta 3a0e3lneuye NpaBHIbHUI BUOIp TaKTHYHOTO apceHaly CiiguuM, cymiero. Tomy aHamis,
JOCII/UKeHHST BHIY 3JI04MHY HaOyBa€ CYTTE€BOTO 3HAYEHHS JUIS PO3CIIAYyBaHHS 3J0YMHIB, SK Y
METOJAMYHOMY, TaK i B TAKTUYHOMY IIaHi. CamMe MM 1 BU3HAYA€ThCSI CITIBBIHOIICHHS, B3a€MO3B’ 130K
Ta OOYMOBJICHICTh BHJy 3JI0YMHY, €JIEMEHTIB KPHMIHAJTICTUYHOI XapaKTEPUCTUKU W TAKTHUHHX
onepamniid. [HIMMH croBamMH, WIETHCS TPO NPSIMY 3AIEKHICTh METOAWKH PO3CIiTyBaHHS 3JI0YUHIB,
TAaKTUYHUX OTEpaIiil BiJi BULY 3I04MHY, KPUMIHATICTUYHOT XapaKTePUCTUKH 3JI0UMHY.

OTke, B3a€MO3B’SI30K Ta B3a€MOBIUIMB KPUMiHAIICTHYHOT XapaKTEPUCTUKU 3JIOYUHIB Ta TAKTHYHHX
orieparliil MiJIKOM OYeBUAHUN 1 He BUKIMKAIOTh CyMHIBIB. TakTn4Hi omneparlii popMyOThCS B paMKax
MEBHOTO BHUJY 3JI0OYMHY, KPUMIHATICTUYHA XapaKTEepUCTHKAa € iH(QOopMaliiHUM MigIpyHTIM ix
(dhopMyBaHHS 1 BpPaxOBYIOThCS IpU iX MOOYIOBI Ta IUIaHyBaHHI. Po3risjayBaHa JeTepMiHOBaHICTh
NPOSIBJIIETBCSA 1€ ¥ y TOMY, LIO BHJ 3JI0YMHY, KPUMIHAJIICTHUYHA XapaKTEPUCTHUKA 3JIOYUHY:
1) o6ymoBitoe mOTPeOy B MOOYMOBI 1 3aCTOCYBaHHI TaKTHYHOI OIeparlii B3araii, BHXOASYH 3i
cnerudiky npeaMeTa JoKa3yBaHHs, quctosuiii ctarti OcobsnBoi yacTuHU KpuMiHAIBHOTO KOAEKCY
VYkpainu, KpUMiHAJTICTUYHOI XapaKTEpUCTHKH; 2) BU3HAYAE CIPSIMOBAHICTh TAKTUYHUX OIEpalil,
3aJIeKHO BiJl Oe3MocepeIHhOro 00’ €KTa 3IMOUNHHOTO NOCATaHHS (3JI0YMHH NPOTH BJIACHOCTI Ta iH.) Ta
YMOB BYHMHEHHS 3JI0YHMHY; 3) BH3Ha4a€e CTPYKTYPY TAKTHYHOI oreparii, ToOTO CHUCTEMY CIi4uX
(pO3IIYKOBHUX), HETJIACHHUX CJIITYUX (PO3LIYKOBHX) JIild, OIEPATUBHO-PO3ITYKOBUX, OpraHi3alliiHUX Ta
IHIIMX 3aXOJiB, Ki BXOJATh Y TAKTUYHY OIlEpalilo, iX BapiaHTHICTh, 311HCHIOIOYM THM CAaMHUM HEeBHUI
YIPaBIIHCHKUI BILTMB Ha OyJb-SIKy TAKTUYHY OTEpallifo. Y IMbOMY CEHCI BpaxyBaHHS OCOOJIMBOCTEH
BUJY 3JO0YHMHY, OOCTaBMH, WI0 MUISTAOTh 3 SCYBAaHHIO, €JEMEHTIB  KPHMIHAIICTHYHOT
XapaKTePUCTUKN € BAKIMBOI YMOBOIO NpPU NPHUHHATTI HAYKOBO OOIPYHTOBAHMX, ONTUMAaJIbHHX
pillleHb TAKTUYHOTO Ta METOJMYHOTO XapakTepy. KpumiHajgicTHuHa XapaKTepUCTHKA 3JI0YUHIB CIYTye
iHpopMaliiiHoo 0a30t0 It popMyBaHHS Ta peaizallii THIIOBUX TAaKTHYHHUX OINepallii, 3aCTOCYBaHHS
SIKUX CIIPSIMOBAHO HA ONTHUMI3AI[i0 CJII Y01 Ta CyIOBOI JisSUIBHOCTI.
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II{O/10 IIPAB TA TAPAHTIN IPUCSI)KHOT'O
B KPUMIHAJIbHOMY CYJIOYUHCTBI YKPATHHI

[lepba B.M., 3m00yBau
Hayionanvna akademis sHympiwiHix cnpag

VY cTarTi po3rIAAacThCs aKTya bHE MMUTAHHSI KPIMIHAJIBHOTO MPOIECY MO0 MpaB Ta rapaHTill MPHUCSHKHOTO B
KpUMIHAIFHOMY CyIO4YHMHCTBI YKpainu. Ha oCHOBI IpoBeseHOro aHamizy IpaB Ta TapaHTid HMPUCSHKHOTO B
KPUMIHAJILHOMY CYAOYMHCTBI YKpaiHH, 3p0o0IeHO BiAMOBITHUN BHCHOBOK, IO CyJ MPUCSHKHUX (QYHKIIOHYE
BIIPOAOBXK 0araTboX CTOJITH Y Pi3HUX JIepKaBaxX CBITY HE3aJISKHO BiJ 1X MPaBOBOi cUCTeMH. Y TOH ke yac,
PO3KPHBAIOUHM IMHUTAHHS CTAHOBJIEHHS 1 PO3BUTKY [OAHOTO IHCTUTYTY, BiA3HAUUMO, IO CyHA MPHCSKHUX,
HE3BA)KAI0UM Ha CBI KOCMOTIONITHYHHIA XapaKTep, Mae cBOi BiAMiHHI OCOOIMBOCTI B KOXKHIiH 3 AepikaB, X04a
B OCHOBI JisTTBHOCTI MOKJIAJICH] 3aTJIbHICTD Ta €JHICTh METH 1 3aBIaHb HOro mpu3HavyeHHs . Takox y po0orti
3po0JIeHi BiAMOBITHI BUCHOBKH Ta IPOTIO3HILIT IIOI0 AaHOT POOIEeMaTHKH.
Kniouoei cnosa: npasa npucsiscno2o, eapanmii NPUCSIHCHO20, KPUMIHATbHE CYOOUUHCINGO, CYO NPUCIICHUX.

[lep6a B.H. O TTIPABAX U T'APAHTUAX TTPUCSKHBIX B YI'OJIOBHOM CYJOITPOU3BOACTBE
YKPAWHBI / HattnonanbHas akagemMust BHyTPEHHHX /i€, Y KpanHa
B craThe paccMaTpUBaeTCsl aKTyalbHbIH BOMPOC YrOJOBHOTO MPOLECCa, OTHOCHUTENBHO MPaB M TapaHTHit
MIPUCSHKHOTO B YTOJIOBHOM CYIOIPOW3BOACTBE YKpaumHbl. Ha OCHOBE MPOBEICHHOTO aHAlM3a MpaB U
rapaHTuil IPUCSHKHOTO B YrOJNOBHOM CYAONPOHM3BOJACTBE YKpPAMHBI, CAEIAHbI COOTBETCTBYIOIINE BBIBOJIBI,
YTO CyJl MPHUCSKHBIX (PYHKIIMOHUPYET HA MPOTSKCHUM MHOTHX BEKOB B Pa3HBIX CTpaHaX MHUpPa HE3aBUCHMO
OT WX MpPaBOBOH CHCTEMBI. B TO jkxe¢ BpeMs, pacKpbiBas BONPOCHI CTAHOBJCHUS W PAa3BHUTHUS JaHHOTO
WHCTUTYT4, OTMETUM, YTO CYJ MPUCSHKHBIX, HECMOTPSI Ha CBOW KOCMOTOJHMTHUYECKHN XapaKTep, UMEET CBOH
OTJIMYUTEIBHBIE OCOOCHHOCTH B KaXIIOM M3 TOCYAapCTB, XOTSI B OCHOBE JCATEILHOCTH 3aKIIOYAIOTCS
BCEOOIIHOCTh M SIUHCTBO Iejell W 3aaad ero HasHadeHus. Takke B paboTe caenaHbl COOTBETCTBYIOIIHE
BBIBOJIBI U MIPEAJIOKESHUSI [0 IAHHOU MPpoOIeMaTHKe.

Knioueswvie cnosa: npasa npucsisicho2o, 2apanmui RPUCICHO20, Y20IL08HOE CYOONPOU3E00CMEO, CYO NPUCSICHBIX.

Scherba V.N. THE HUMAN AND WARRANTIES JURY IN CRIMINAL JUSTICE UKRAINE /
National academy of internal affairs, Ukraine

This article analyzes the current theoretical - methodological question of criminal proceedings on the rights
and safeguards of juror in criminal proceedings Ukraine. The relevance of this article is that since gaining
state independence of the process of establishing justice in Ukraine is quite inconsistent and contradictory.
This is not only a historical heritage, but also because it is accompanied by sometimes sharp political
confrontation and attempts of various political forces and power commands provide control over the
judiciary. Initiated and implemented during this period of reforms have resulted in a strengthening of the
country’s independent and fair trial.

With the adoption of the new Constitution of Ukraine made an effort to make the transition in the field of
human rights guarantees and generally in the legal field, to a democratic system based on the rule of law.
However, as the experience of other democratic countries, the only way the protection and realization of
human rights needed to preserve democracy does not exist. It should also be noted that the Constitution of
Ukraine clearly does not provide a mechanism to ensure and to certain rights and freedoms, leaving these
matters to settlement by law. Thus the Constitution left several key issues open for discussion during the
preparation of these laws. Among these issues is the role of the jury in Ukraine.

The purpose of this article is known by the nature of the legal nature of the jury in Ukraine and in the analysis
of jury rights, which are enshrined in the new Criminal Procedural Code of Ukraine which will be based, in
addition to the legislation of Ukraine in the research on jury British, American, Austrian, German, Russian,
Ukrainian, French and other scientists.

Also in this article the relevant conclusions and suggestions based on the analysis of rights and safeguards of
juror in criminal proceedings Ukraine, it should be noted that the jury function for centuries in various
countries of the world irrespective of their legal system. At the same time, opening the question of the
formation and development of this institution, we note that the jury, despite its cosmopolitan character has
distinctive features in each state, although the activity is based on the universality and unity of purpose and
objectives of its purpose.

Public perception of the jury constantly on the verge of approving reviews to sharp criticism, resulting in the
introduction or jury, or cancel it. This ambiguity in the approach to the activities of this institution raises a
number of questions, and hence the need to study such processes.

Key words: law jury, guarantees a jury, criminal justice, trial by jury.

3 MoMeHTy HaOyTTs Jep’KaBHOI HE3aIKHOCTI MpOIleC CTAHOBJIEGHHS TNpaBOCyIIs B YKpaiHi
MPOXOIUTH JOCUTh HEMOCIIAOBHO 1 CynepewinBo. Lle moB’s3aHo He Juile 3 iICTOPHYHUM CHaIKOM, aje
i TOMY, IO BiH CYIIPOBOIKYETHCS TOCTPUMH MOJTITHYHUMH MPOTHUCTOSIHHSAME Ta HAMAraHHSIMH PI3HUX
MOJIITHYHUX CHJI 1 BJIAJHMX KOMaH][ 3a0€3ICUNTH KOHTPOJIb HaJ CYJOBOKO BJIAJI0K0. 3alovaTKoBaHe i
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peamizoBaHe B Iiedl mepion pedopMyBaHHS HE MPHU3BEIO IO YTBEP/UKEHHS B KpaiHi HE3AICKHOTO 1
CTIPaBEIIIMBOTO CY/Ty.

3 npuitHsaTTaM HoBoi KoHctutynii Ykpaina 3pobuna cnipoOy 3aiicHUTH mepexin y cdepi rapanrii
MpaB JIIOJMHM, Ta i 3arajioM y MPaBOBiil ramysi, J0 JEMOKPATUYHOI CHUCTEMH, MO0 0a3yeThCs Ha
BEpXOBEHCTBI mpaBa. OmHaK, SK CBITYUTH TOCBIJ IHIIAX MEMOKPATUYHHX KpaiH, €IHHOTO MUIAXY
3aXMCTY 1 3AIACHEHHS MpaB JIIOAWHHA, HEOOXIMHUX TSI 30epeKeHHs AeMOKpartii, He icaye. CIix Takox
3a3HauuTH, Mo KoHcTuTylis YkpaiHu 4iTKO He nependayae MexaHi3My 3a0e3leueHHs Ta peaizarii
MIEBHHUX IIpaB Ta CBOOOJ, 3JIMINAIOYHN I1i MMHUTAHHS IJIsS BpPETYJIOBaHHS Ha PiBHI 3aKOHIB. Y Takuit
croci6 KoHcTuryris 3anmummia AeKiibka KIIOYOBHUX MHTAaHb BIIKPUTHUMH JJS AWCKYCIi mix dac
MiJIrOTOBKH WX 3aKOHIB. Cepell TaKUX MUTAHb € POJIb CYAY NPUCSKHUX B YKpaiHi.

Ha croroani B YkpaiHi BiIcyTHI LiJiCHI TEOPETUKO-MIPUKIIAAH] JOCIIPKEHHS MPoOeM opraHizauii Ta
TSITBHOCTI Cyay mpHucsbkHUX. HemoctaTHs TeopeTnyHa po3po0IIeHICTh i€l TpobIeMaTnKu HETaTHBHO
BIUIMBA€E Ha PO3BUTOK 3aKOHOJAaBUOI 0a3m B Wiil cdepi, a OTXKe, i Ha 3aXUCT MPaB i OCHOBHUX CBOOOJ
moanHu. ToMy nociiKeHHs MPaBoBOi MPUPOIH, MPOLEAYp OpraHi3alii i AisTIbHOCTI Cy/IiB 3a y4acTIo
IPE/ICTAaBHHUKIB HAPOAY € Ty)KE aKTyaIbHUMH.

MeTo10 €cTATTi € Mi3HAHHS CYTHOCTI MPAaBOBOI IPUPOIH CyIy MPUCSHKHUX B YKpaiHi, a TAKOXK aHAII3
NpaB NPUCSIKHUX, SKi 3aKpilieHi B HoBoMy KpuMiHaibHOMY mpoliecyalibHOMY Koaekci Ykpainu (mami
— KIIK VYkpainn), mo 06a3yBaTUMEThCS, OKpIM 3aKOHOJABCTBA YKpaiHH, Ha JOCHTIHKEHHAX PO CYJ
MPUCSHKHUX AHTTIHCHKUX, aMEPUKAHCHKHUX, aBCTPIMCHKHUX, HIMEUBKHUX, POCIHCHKHUX, YKPAaiHCHKHX,
(paHIly3bKHX T IHIIUX BUCHUX.

Amnaniz HasgBHHX B YKpaiHi myOmikamiii 3 UpOro NPUBOJY IOKAa3ye, 10 BOHHM MPUCBSYEHI JIUIIE
OKpEeMHM MTUTAHHSAM OpraHi3aiii Ta AisUTEHOCTI Cyy IPUCSIKHUX, SIKi BUCBITIICHI Ty»Ke parMeHTapHO.
KoMmriekcHOro 1iiecipsIMOBAaHOTO JTOCTIDKEHHS! MPAaBOBUX OCOOJIMBOCTEH, mpobiieM (opMyBaHHS
CyJIy IPUCSDKHUX B YKpaiHi Ta opraizaiii poOOTH Ha CbOTOJIHI HEMaE.

[Ipu npwuitasTTi Korctutytii Ykpainu B ctatti 127 Oynia mpomnmcana y9acTh TPOMAaJIsH y 3AiHCHEHH]
NPaBOCYAsl, @ TaKOX BUMOTHM LIOAO OOpaHHA Ha mocany cyani. Lle moxe OyTH peKOMEHIOBaHUMN
KBaJTi(DiKALIHHOO KOMICIEI0 CYJIiB TPOMAJITHUH Y KpaiHu, HE MOJIOMIIMIA JBAILATH 11’ ITH POKIB, KU
Ma€ BWIY HOPUAMYHY OCBITY 1 cTaxk poOOTH B Tajy3i mpaBa HE MEHI, SK TPH POKH, MPOKUBAE B
VkpaiHi He MEHII SK JeCATh POKIB Ta BOJIOMIE JepKaBHOO MOBO [1, 35-36]. OmHak dYiTKHX
MeXaHI3MIB 3aJydeHHs TPUCSIKHUX 3acijareniB He icHyBano. 3akoH Ykpainu «[Ipo cymoycrtpii i
craryc cyaniB» Bif 7 nunHs 2010 poKy TakoX MICTHB JIMIIE 3arajlbHOOKPECIIOYI Te3H Mpo Te, M0
HApOJIHUM 3aciaTesieM, MPHUCSHKHUM € TPOMAASHUH YKpaiHW, SKUH Yy BHIIAAKaxX, BU3HAUCHHUX
MPOIECYaTbHUM 3aKOHOM, BHPIIIye€ CIpPaBU B CKIAJl CyAy CIIIBHO i3 cymuer (CymasMn),
3abe3neuyroun, 3riqHo 3 KoHctutymiero Ykpainu, Oe3mocepelHIO0 ydacTh HapoAy B 3IiHCHEHHI
npaBocynns [2]. Hirounit Ha Tol uac KpumiHanmbHO-TIpoliecyaabHUH KOJEKC YKpaiHM TakoX He
nepeadayaB CyA NPUCSHKHUX YW HApOJHHMX 3aciiaTeriB. BaJIMBUM MOBOPOTOM [IisSUIBHOCTI cymy
NpUCSDKHUX B YKpaiHi crano npuiHsaTTs HoBoro KIIK Ykpainu, sikuii OKpeciiuB 4iTKi 3acajii TaKoTo
IHCTHTYTY HapOJOBIAI/sI, a came: MPHUCSHKHI MiJ Yac MPOBA/DKEHHS BHUCTYMAIOTh SIK CyIl 1 BCi
MMATaHHsA, OB’ s3aHi 3 CYyJOBHM PO3IJIIOM, CYJII Ta MPHUCSHKHI BHPIMIYIOTH CIIIGHO (HAIPHKIAI, Y
JIOCITI/DKEHH] JIOKa3iB, ToJ0CyBaHHi). BUHATOK i3 1[bOr0 IpaBujia CTAHOBUTH IUTAHHS, IeperdaucHe
4.3 cr1.331 KIIK (mpomoBkeHHsT TpUMaHHS OOBHMHYBAu€HOT'O IIiJi BAPTOIO JO CIUIUBY JBOMICSYHOTO
CTPOKY 3 JHA HaOXOIUKEHHS 10 Cyly OOBHHYBaJbHOIO aKTa, KJIONOTaHHS IPO 3aCTOCYBAaHHS
NPUMYCOBHX 3aXOJiB MEIWYHOr0 a00 BUXOBHOTO XapaKTepy UM 3 AHA 3aCTOCYBAaHHS CYAOM JIO
00BHHYBAYEHOT'O 3aMO0DKHOTO 3aX0Jly Y BUIJISIIII TPUMAHHS I1iJ] BapTOIO), SIKE BHPIIIY€E TOJOBYHOUMI
[3, 691]. Takoxx Ha BUKOHaHHS YMOB HOBOro Kozekcy ctano NpUHHATTS OHOBIEHOI penakiii 3akoHy
VYxpainu «[Ipo cymoyctpiil i cratyc cyaniB», SKHi NpPOIMCAB MEXaHI3MH 3aTBEPIKCHHS CITHCKIB
MIPUCSHKHUX.

Konctutyniss YkpaiHu rapaHtye mnpaBo Ha pO3DNISAJ] CIpPaBd CYJIOM TPUCSHKHHUX, NPOTE aHi
Koucrutymnis, ani 3akon Ykpaiau «IIpo cymoycrpiit Ykpainn» Bim 2001 poky, sikuii AisiB Ha TOU
MOMEHT, HE BCTAHOBIIIOBAIIU TPOLIEAYp, HEOOXITHUX JJIsl peaisallii mpaBa Ha ¢y npucshkauX. HoBui
3akon Ykpainu «IIpo cymoycrpiit i cratyc cymumiB» Bix 2010 poky TakoX HE TOPKAETHCS IHOTO
nutanHs. OfHak 3MiHU 0 3aKoHy, npuiiHaTi BepxoBHoro Pamoro Ykpainu 13 kBitHa 2012 poky,
JIOMIOBHIOIOTH 1 TIOSICHIOIOTH MOJIOKEHHS MO0 3AiHCHEHHS MPaBOCYAIs Yepe3 MPHUCSHKHUX Ta 1HIIMX
NOB’S3aHUX 3 [IMM MUTaHb: HAPOJHI 3acijaTeli, MPUCSDKHI M 4ac pO3MIsy 1 BHUPINICHHS CIpaB
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KOPHUCTYIOTBCSl TTOBHOBXCHHSAMHU Ccyami. Hapomni 3acimaTtenmi, TPUCSIKHI BUKOHYIOTH OOOB’SI3KH,
BH3HAYEHI IMyHKTaMu 1-5 yacTHHM 4eTBepTOl cTaTTi 54 1poro 3akony [4]. Xorinock 6u, 1100 i 3MiHK
JI0 3aKOHY 3MOTJIM Ha MPAKTHUIlI BTUTUTH TpaBa, rapantoBaHi Koncrturymiero 1996 poky mono cymy
MPUCSDKHUX.

Takwii 1HCTUTYT, SK CyIn TPHUCSHKHHX, Ta NMPUTaAMaHHI HOMY TMpOIEAYpPH MOKIHMKaHI 3a0e3NeunTH
3aXUCT TpaB Ta TiTHOCTI OCOOW BiJ KapaldbHOTO amapaTy JepXaBU 1 TapaHTyBaTH peaNbHYy
HE3aJICKHICTh CyIly BiJl Oyb-IKOTO BILIHBY.

JUnst mesKuX MiICYAHUX CyJ MPHUCSHKHUX — €IMHA HaJisl Ha BHIPABIyBaIbHUNA BUPOK, BIYMJIUBE Ta
KpOIIITKE PO3CIiAyBaHHS 1 00’ €KTHBHY OIIHKY.

Besika xomerisi NMpHCSHKHUX —3acifiaTeNliB, HEMOB JI3€pKalio, BimoOpakae BCIO Pi3HOMAaHITHICTh
JIOACHKUX XapaKTepiB, SKi 3yCTPiYarOThCs B TOBCAKICHHOMY JKUTTL. Y KOTOCh 13 HPUCSIKHUX
3acigarestiB piBeHh MOPAILHOI CBIOMOCTI BHINE, HI’K B YYACHUKIB KPUMIHAJILHOTO IIPOIIECY, ¥ KOTOCh
— HwK4e. Sk OM To He Oyino, KOXKHa 31 CTOpPiH KPHUMIHAJBHOTO MPOBAKEHHS, BiJUyBalOYH CBOIO
MOpaJlbHY TIpaBOTY, IIOBUHHA IIEPEKOHYBATH B Hill MpHUCSHKHUX 3acimatenis [5, 21].

Criz 3a3HAYMTH, IO KOJIM MIPUCSKHI B YKPaiHCHKOMY Cyai OYAyTh BiIUyBaTH CBOIO BiATIOBIMAIBHICTD,
YCBIIOMITIOBATH BaXKJIMBICTh CBOEI POIIi MPW BEIEHHI CIIpaBM Ta BHHECEHHI pillIeHHs, TO iX pobora
Oyze He (hOPMaNIBHICTIO, HE PUTYAJIOM, a >KMBHM ITPOIIECOM TOIITYKY ICTHHHU.

Cyn npUCSHKHUX BIYYHO HAa3HMBAIOTh «CYIOM COBICTI». AJle BiH 3MOXKE BHKOHYBAaTH CBOI 3aBIaHHSI
TITBKA TOJI, KOJH 3aKOH MICTUTHME KOHKPETHI MpaBuja, IO 3a0e3MedyoTh MOETHAHHS CYCHTBHOT
MPaBOCBIIOMOCTI 3 IMUPOKUMH (PaXOBHUMHU 3HAHHSMH MTPABHUKIB.

OckinbKkH KpUMiHAIBHE MPABOCYIs € BUPRKEHHIM HApOJHUX IMOTIISAIIB MPO «IpaBe» 1 «HETpasey,
cyn npucsxHNX, Ha nyMKy O.®. KicTsakiBchbkoro, crpusie OinbIl MOBHOMY BHPaXEHHIO HAPOTHUX
MEpEeKOHaHb MPO CIpaBeUIMBE 1 HECTpaBeIMBE B KPUMIHAJBHIA IOCTHIII, a KPUTHKA LIOAO
HEMPAaBOMIPHOCTI BEPAMKTIB Mae OyTH CIpsSMOBaHAa Ha aJpecy 3aKOHOMABIS, a HE MPUCSHKHUX
3acimateniB [6, 14]. Takuii miaxig apryMeHTYeThCS THM, IO NMPUYMHA BUIIPABAAHHS 3IOYHHIIB y
OUIBIIOCTI BUMAJAKIB TMONSITa€ B HAATO CYBOPOMY IIOKapaHHi, IO HE BIJNOBITAE YSBICHHIM
MEPECiuHUX TPOMAJISH TIPO CIPaBEAJIMBICTh, Y HeOAXKaHHI TiAaBaTH 0CO0Y, SKa BIIEPIIE OCTYIIHIACS
MOpaJbHO, TOMY HETaTUBHO-PYHHIBHOMY BIUIMBY, IO ICHYE Y CEPEIOBHILI MICIlb 1MO30aBJICHHS BOJII,
3HAIOYM, Y SIKiM cTamii 3HAXOAATHCS 3aKJaqu TEHITeHIiapHOoi cucTeMH. JIniie 3a yMOBH CTBOPEHHS
e(peKTHBHOI 1 T'yMaHHOI NICHITEHIIIapHOT CUCTEMH, MOJKHA JOCSTHYTH 301IBIIEHHS pernpecii BEpIUKTIB
CYAy TIPUCSIKHHX: TIPUCSIKHI 3aCyJKYIOTh, 3HAIOUH, [0 TIOKAPaHHS HE € )KOPCTOKUM, a CIIPSIMOBaHE Ha
MIePEBUXOBAHHS 1 BUIIPABJICHHS 3JIOYMHIIA.

JocnimpKyoun TUTaHHs IpaBoCBifoMOcCTi mpucsbkHuX, O.M. bobpuiues-Ilymkin Bka3yBaB Ha Te, 10
MPYU BHBYECHHI MPABOCBIIOMOCTI NPUCSHKHUX MOTPIOHO cripuiiMaTH i1 pe3ysbTaTu SK colliayibHi (hakTh
MO3UTHBHOI SIKOCTi, 3 SKHMH CIiJ paxyBaTucs 1 3akoHomaBIo. IlpuwcskHi 3acimartenmi, sk
MPEICTaBHUKHU IPOMAJCHKOI JYMKH, iTHOPYIOTh 3aKOH, 1100 B iHTEpecax CTOPiH — K MMOTEPIILIOro, TaK
1 OOBMHYBa4Y€HOr0 — 3MIMCHIOBATH «CyJ MpaBuii», TOOTO KapaTd Te, MO JIHCHO IIKIUIUBE IS
CYCHIJILCTBA, BPaXOBYIOUM HE TiIBKH MOPYIICHHS 3aKOHY, ajie i TSHKKICTh NokapaHHs. JlocmikeHHs
O.M. boOpuesa-Ilymkina npruBeno Horo 0 BUCHOBKY, IO BEPAUKTH NPUCSKHUX — HE BUIIQAKOBUI
pe3yJibTaT HEPBOBOI CAaMOBIIEBHEHOCTI UM alaTMYHOTO HEPO3YMIiHHS, OCKUIBKU 3aKOHH, 33 SKUMH JIi€
CY/I IPUCSHKHUX, MAIOTh HayKoBHi Xapaktep [7, 41-42].

VY razeri «3akoH i bi3Hec» Oyna HaBeldeHa Taka CTaTUCTHKA, o 3 mouatky 2013 poky cymu
npucspkaux, nependaueni Houm KIIK VYkpainu, BuHecan BiCiM BUPOKIB, i 3 HHUX — JKOJIHOIO
BUTIpaBAyBasIbHOTO. Taki AaHi onpriIroMHuIM B JlepkaBHiil cyoBiil aaMiHicTparii.

3 BochbMH cmpaB, Tpu Oynu po3rianyTi B Jlyranceki obnacti, n8i — y Kpumy, i mo omHit — y
MuxkonaiBcbkiii, XMenbHUIBKIA Ta PiBHEHCBKiM oOnacTsax. Y OUIBHIOCTI BUMNAIKIB CIIpaBU
CTOCYBaJIMCS BOMBCTB IICJIA NPHHOMY CIHUPTHOTO. Y IIECTH BWIIAAKaX NPHUCSDKHI 00paimu IS
3JIOUMHIIIB TIOKapaHHS Yy BUIUIAAI 1030aBieHHS BOJi Ha 14 abo 15 pokiB, 3aMicTh JOBIYHOTO
YB’SI3HEHHS.

3a cinoBamu cyani binmokypakunHChKOrOo paiioHHOTO cyny Jlyranchkoi obnacti, y sKoMy BinOyBCs
pO3IJIsifi JABOX CIpaB CyAOM HpUCHKHUX, BikTopa [lon€HO, MOKHM IO CKIaJHO OI[IHUTH POOOTY
MPUCSHKHUX, OCKUTBKHM 3aMajio MPAKTUKHU. «AJie SIKIIO TOPiBHIOBATH 3 HAPOJHUMH 3aCiaTeNsIMH, TO Ti
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Oynmu OUTBI MIATOTOBICHUMH. JIO0 IIHOTO CTaXyBaluCA B CyIi, Hampukiaa. lIpucskHi )X — 1Ie,
HIBH/IIIIE, MOPAIIbHI aBTOPUTETHY, — 3a3HAYHB CY IS

Haramaemo, cyn npucskHux OyB BBeJIeHHM B YKpaiHi, BiAMOBITHO 10 HOBOro KpHMiHaIbHOTO
MPOIECYATBHOTO KOJIeKCy. Tak, CyJl MPUCSHKHUX CKIAMAETHCS 3 BOX NPOQECIHHUX CyAIiB 1 TPhOX
3BHYAMHUX TPOMAJISH, SIKI PO3TISAAIOTh CHpPaBH PO 3JIOYMHH, N6 MOXKIUBE JIOBIYHE YB’SI3HCHHSI.
IIpucsxHi 6epyTh y4acTh Y MIPUHHSTTI PIllIEHHS HAPIBHI 3 CYISIMIL.

Sk moBimoMITsIIIOCS paHillle, MepIiie CIIyXaHHs CIIPAaBH CyIOM MPUCSHKHUX BiOynocs B JInyakiBchbkoMy
paitonnomy cyai JIsBoBa 30 KBiTHS MOTOYHOTO POKY [8].

VY mepri poku Aii cymy IpUCSHKHUX B YKpaiHi, PU PO3MIIAI YMOB ioro mismbHOCTI, JI. Bragumupos
MPOBIB IPYHTOBHE JTOCIIDKCHHS (DYHKIIIOHYBAaHHS CYJy NMPHUCSHKHUX Y PO3BHHYTHX KpaiHax 3axomy.
Ha minmcraBi mocnipkeHHS, BiH BKa3ye Ha MOpPAJIbHO-TIPABOBI YMOBH, SKi MOTpPiOHI Uil CyIy
NPUCSHKHUX:

1)  po3BuHyTE NOYYTTS 00OB’SI3KY Ta CIIPABEAIMBOCTI CYCHIBCTBA;

2)  mpaBoBa Jep)kaBa, ¢ 3aKOH BH3HAYae, 110 3a00POHEHO, i rapaHTye KOXKHOMY CBOOOAY, TOKH
TOM HE MOPYIIUTH 3aKoH [9, 3].

[IpoTsirom ychoro mepioay MisIBHOCTI CyAy NMPHUCSDKHUX, AUCKYCiS CTOCOBHO MOTO KOMIIETEHINI He
npunussuiacs. [lono nepiroro BaxiamBOro it MOMEHTY, TO 3a3HAYMMO, IO LW Cy[ 3 CaMOTO MOYaTKy
ICHyBaHHS HE MaB IpaBa PO3TISIATH CIIPABH PO AepkaBHi 3mounHU. [liznime, 3akonom 1878 poky, y
Cylli TIPUCSDKHUX 3a0paHO CIIpaBH IIOAO 3JIOYMHIB TMPOTH TOPSAKY YIpaBiiHHSA, a B 1889 pomi
BUJIYYCHO CIIPaBU PO CIIY)KOOBI 3JI0YMHM MOCaMOBHX 0Ci0. ["OJIOBHMMH X apryMEHTaMH IMOTpeOu
BUJIyUCHHS CTaTel 3 KOMIIETEHII CyAy MPUCSHKHUX OyNH: HECTIPOMOXHICTh MPHUCSHKHUX 3PO3YyMITH
CKJagHl 3JI0YMHH; 4YacTe€ BHHECEHHS WLIOAO0 OKPEMHUX 3JI0YMHIB BHIPABAyBAJIBHUX BHPOKIB;
HEo0 €KTUBHICTB po3risiny crpas [10, 17].

CTBOpHUTH NPAaBOBUH MEXaHi3M, KW T03BOJIHMB O 31iHCHIOBATH e()eKTHBHUI 30BHIIIHIA KOHTPOJIb 32
MPABWIBHICTIO TMPUHHATAX PIMIEHh CYAOM NPUCHKHHUX, MPAKTHYHO HEMOXKIUBO. Y MOMIOHHUX
BUTAJKAX 1 3aKOHONABIIO, 1 yYaCHHKAM KPHUMIiHAIBHOTO TPOBA/KEHHS, i BCBOMY CYCIIIJIBCTBY, IO
OUiKy€ CHpaBEeIIMBOTO IPAaBOCYAJS, 3aJHINAETHCS CHOJIBATHCS JIMINE HAa CYMIIHHS KOXKHOTO 3
NPUCSDKHUX, SK BUILY (GOPMY 31I0HOCTI 0COOMCTOCTI 0 MOPaIBHOTO CAMOKOHTPOITIO.

Sk 3a3mauae 1. /lukappoB, COBICTh BH3HAYa€ThCA SK CyO’€KTHBHA CBIJIOMICTH BiJIMOBIAHOCTI abo
HEBI/IIOBITHOCTI BJIACHOT MOBEAIHKU MOPAJIbHUM LIHHOCTSIM.

Cya coBiCTI — 1ie CyJ JIOAMHHA HaJl CaMOI0 CO0O00 3a MOPYILCHHS MPaBuIl, SIKi BOHA BU3HAE JJIs ce0e
MOpaJTLHUM 3aKOHOM. KoxKHa JIF0TUHA KePYEThCS BIACHUM CKJICMIHHSIM MOPATbHUX MPUHIIUIIIB, CBOTO
poay "MOpanbHUM KoJeKcoM'", SKHi (HPOPMYEThCS MPOTITOM YChOTO YKHUTTS, IO 3a00POHSE CKOEHHS
THX YH 1HIIUX BYUHKIB, 1110 PO3I[IHIOIOTHCS OCOOUCTICTIO SIK aMOpaibHi [5, 22].

Ilopsimok po3’sicHEeHHs mpaBa Ha cyn npucsxHuX BusHadae cT.384 KIIK Vkpainu. IIpoxypop, cya
3000B’s13aHi pO3’ICHUTH OOBHHYBAYCHOMY y BUMHEHHI 3JI0YHHY, 32 KU repen0davyeHe MoKapaHHs Y
BUTJIAJI JIOBIYHOTO T11030aBJICHHS BOJI, MOMJIMBICTH Ta OCOOJIMBOCTI PO3MNISY KPUMIHAJIBHOTO
MPOBa/PKCHHST CTOCOBHO HBOTO CYJOM MPHUCSDKHUX. [IMCbMOBE pO3’SICHEHHS MPOKypopa
OOBHMHYBAUCHOMY IIPO MOXKIIMBICTh, OCOOJMBOCTI W IPaBOBI HACHIIKH PO3TIAAY KPHUMIiHAIBLHOTO
MPOBA/PKCHHS CYAOM TPUCSHKHUX JOJAEThCS 10 OOBHMHYBAJIBHOTO aKTa W PEECTPy MaTepiajiB
JIOCYJIOBOTO PO3CIiTyBaHHs, MO TepeaatThest 1o cyny. OOBUHYBaueHHUI y BUMHEHHI 3JI0YHHY, 32
SAKUI nepenoadeHe moKapaHHs y BHJII JOBIYHOTO IMO30aBIICHHS BOJI, Mij] 9ac MiAATOTOBYOTO CYAOBOTO
3acilaHHs Ma€ MpaBO 3asABUTH KJIOMOTAHHSA TPO PO3MIIS] KPUMIHAIBHOTO IPOBAJKEHHS CTOCOBHO
HBOTO Cy/IOM NpHUCSHKHUX [11, 76].

VY4acTe MPHUCSHKHUX y 3AIMCHEHHI CYJIOBOi BIaJU € IXHIM TpOMaJTHCEKUM 000B’s3koM. [Ipudomy, y
MIPaBOBOMY CTAaHOBUII TPHCSHKHUX ITOEIHYIOTBCS JIBI 3acagd: 3a CIOCOOOM ixX OOpaHHS — BOHHU
BUCTYIAIOTh SIK MPEJACTaBHUKH I'POMAJICBKOCTI, a 32 XapaKTepOoM 3AIMCHIOBAHOT HUMU [isSJIBHOCTI B
Cylll — € MPeACTaBHUKAMK JEp)KaBH, BiJ IMEHI SIKOi BOHM Aif0Th. TOMY, MisJIBHOCTI NMPEICTaBHUKIB
HapoAy B CYAl BIACTHBA HHU3KAa OCOOJIMBOCTEH, XapaKTEPHUX TaKok I TpodeciiHuX CyiB.
[IporecyanbHe 3aKOHOIABCTBO MiJT CYIJICI0 0e3M10CEePEIHBO PO3YMIE i MTPUCSIKHOTO.
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[IpucsokHuit Mae psja Ipas, SKi J03BOJISSIOTH HOMY BHKOHYBAaTH IOKJIAaJ€HI Ha HBOTO (DYHKIIIL.
Bianosignao mo crarti 386 KIIK Ykpainu, npucsKHHA Ma€e TIPaBo:;

1) OpaTu y4acTh y BUBYCHHI BCiX BiIOMOCTEH Ta JJOKa3iB y Cy/IOBOMY 3aCi/IaHHi;

Ha BigmiHy Bim KiIacMYHOI MOJENi Cyay NPHCSKHHX, MPHUCSHKHAN 3a 3aKOHOAABCTBOM YKpaiHU €
AKTUBHUM VYYaCHHKOM y BHBYEHHI BCIX BIJIOMOCTEH Ta JOKa3iB y cymoBoMy 3acimaHHi. Taxk,
MIPUCSDKHUH Oepe y9acTh IUITXOM TOJIOCYBaHHS y BUPIIICHHI MMTaHb YCIM CKIIAIOM CYAy (HampuKiIa,
100 00CATY T0Ka3iB, AKi OyAyTh JOCIIKYBAaTHUCS).

2)  poOWTH HOTATKH IIijl 4ac CyIOBOTO 3aCiJaHHs], 3a3HAYA0YH [ICBHI BiJIOMOCTI, SIKi B MOJAJIBIIOMY
MOXXYTh OyTH HUM BUKOPHCTaHI, HATIPUKJIIA, i 9ac MPUAHATTS PIllICHHS;

3)  Oyayuys aKTUBHMM YYaCHHUKOM Yy JOCII/DKCHHI JIOKa3iB, NMPHUCSHKHUKA Ma€ TpaBo, 3 JT03BOIY
TOJIOBYIOYOTO (4 TaKUM Y CYZl NPUCSHKHUX 3aBKIU € MpodeciiHuil cynast), CTABUTH MUTAHHS
JUTSL YTOYHEHHS 91 KOHKPETH3allii He3p03yMUTHX HOMY BiIOMOCTEH OyIb-IKUM yIacHHKAM, SIKi
JOMUTYIOThCS (0OBHHYBaYeHOMY, [TOTEPIILIIOMY, CBiJIKaM, eKCIiepTaMm, iHIIUM 0cobam);

4)  TPUCSHKHUMH MEPEBAXKHO € 0COOM, SAKi HE MAIOTh IOPUIUYHUX 3HAHB, TOMY, JJIS PO3’SICHEHHS
JESKUX T0JI0KEeHb (HOPMH 3aKOHY, IO IMiUIATal0Th 3aCTOCYBAHHIO IIi Yac BHUPIIIICHHS ITHTaHb,
FOPUINYHI TEPMIHH 1 TIOHATTS, 3MICT OTOJIOMIEHUX Y CYJI0BOMY 3aciTaHHI JOKYMEHTIB, O3HAKH
37I0YMHY, Y BUMHEHHI SIKOTO OOBHHYBAaudyeTbcs 0C00a), BOHM MOXYTh 3BEPHYTHCS 3 TaKUM
MIPOXaHHSM JI0 TOJIOBYIOYOTO [3, 693].

[lepenbaueni 3akoHOM TapaHTii HE3aJNeXKHOCTI 1 HEAOTOPKAHHOCTI s TpodeciiiHuX CyImiB
MO PIOIOTHCS HA MIPUCSKHUX TTiJ1 YaC BUKOHAHHS HUMHU 000B’SI3KiB 31 3MIIHCHEHHS MTPaBOCY IS,

J1ist 3aXUCTY MpaB 1 3aKOHHUX 1HTEPECiB MPUCSHKHUX MOXKYTh 3aCTOCOBYBATHUCS TaKi 3aXO0/IH:

iX ocobncTa 0XOpoHa, 0XOpOHa X JKHUTIA 1 MaiiHa;

BHJa4a iM 30poi, 3ac00iB IHAUBIYaTbHOTO 3aXHCTY 1 CIIOBIIIEHHS PO HEOE3MEKY;
BCTaHOBIIEHHS Tele(OHY 32 MicIleM 1X MPOKIBAHHS,

BUKOPHCTAaHHSI TEXHIYHMX 3aCO0IB KOHTPOIIO i MPOCITYXOBYBaHHS iX TeneOHHUX Ta IHIINX
TIEPETOBOPIB, Bi3yalbHE CIIOCTEPEKEHHS;

X TUMYACOBE PO3MIILIECHHS B MICIISIX, IO 3a0€3MeUyIOTh Oe3IeKy;

) 3a0e3nedyeHHs KOH(IACHIIIMHOCTI JaHUX PO 00’ EKTH 3aXUCTY;

nepeBelieHHs X Ha iHITy poOOTy, HAlpaBIEHHS HAa HABUYAaHHS, 3aMiHa JIOKyMEHTIB TOIIO (CT.S
3akony Ykpaiau «[1po mepkaBHMI 3aXHCT NPAIIBHUKIB CYLy 1 IPABOOXOPOHHHX OpraHiBy) [12].

HenotopkaHHICTh TPUCSDKHHUX MiJ] Yac y4acTi OCTaHHIX y pO3TJSA/Al CpaBH TMOHIMPIOETHCS Ha ix
OCOOWCTICTh, KHUTIIO, CIYy>XKOOBE TPHUMIIIEHHS, TPAHCIOPT 1 3aco0M 3B’S3Ky, KOPECIOHIEHILIIO,
HaJe)KHe HOMYy MaiHO Ta MOKyMeHTH. lIpucsbkHI He MOXyTh OyTm Oe3 3romm BepxoBHoi Pamu
VYkpaiHu 3aTpuMaHi 4d 3aapelToBaHi 0 BHHECEHHS OOBHHYBAJIBLHOTO BHPOKY CY/AOM, SIKIIO BOHH
00BHHYBAaUyIOTHCS B CIIPaBi, Y PO3TIAAL sIKOT Opajyl yq9acTh Y CKJIali Cyy.

[TpucsokHi He 3000B’sA3aHi 1aBaTH Oy/b-sIKi MOSCHEHHS IOJIO CYTi PO3TJISHYTHX CIIpaB i HIKOMY HE
IMiA3BITHI.

3a nposIB HEMOBArK JI0 MPUCSHKHOTO, a TAKOXK 3a MEPEIIKO/HKAHHS ITOCaI0OBOI0 0COOO0 IMiJT OY/Ib-SIKUM
MIPUBOJIOM SIBIII JI0 CYAY TPHUCSHKHOTO, HACTA€E aaMiHICTpaTHBHA BimmoBimanmbHIiCTh (cT.185-3, 185-5
KYnAIl).

KpuMiHanbHy BiAMOBINANBHICT TATHE BTPYYaHHS B Oyab-sikid (opMmi B JiSUTGHICT NMPHCSHKHUX 3
METOI0 TIEPELIKOJUTH BHUKOHAHHIO HUMH OOOB’S3KiB 200 OMOITHCS BHHECEHHsI HENpPaBOCYTHOTO
pimmenns (ct.376 KK VYxkpainm), a Takox 3a morposy ab0 HAaCWJIBCTBO IIOJA0 NPUCSKHUX, YMHUCHE
3HUIIEHHS 200 TOMIKO/PKEHHS TXHBOTO MaifHa, MOCATAHHS Ha )KHUTTS Y 3B’S3KY 3 IXHBOTO JISUTLHICTIO,
OB’ s3aHOO 31 3/ilicHeHHAM nipaBocyans (ct.ct.377, 378, 379 KK Ykpainm) [4].

Taxox, HeoOXiIHO 3ayBakKHUTH, 1110 3 YpaxyBaHHSAM JOCBiy KpaiH 3axinHoi €Bpomnu, npouecyaibHUR
3aKOH TIOBWHEH Iepe0avyaTd 1HCTUTYT 3alacHUX TNPHUCSHKHHX, SKI M 4Yac CyIOBOTO 3acillaHHs
MOCTIHO TIepeOyBaTUMYTh Ha BiJIBEICHUX iM MICIISX 1 0 YXBaJCHHS BUPOKY MOXYTh OYTH BKITIOYEHI
70 CKJIaAy OCHOBHHMX MPHCSHKHUX y pa3li HEMOXIUBOCTI KOro-HeOyAb 3 OCHOBHUX HPHUCSDKHUX
MIPOIOBXKYBATH Y4aCTh Y CyIOBOMY PO3TJIISI.
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Orxe, 3a mnpaBwiamu, BcraHoBieHuMH HoBuM KIIK VYkpaiam, mnpucskai 3acimareni He
MIPUPIBHIOIOTHCS IO CYIMiB (K OyJIO CTOCOBHO HapOIHHX 3acCifaTelliB), a JIWIIIE HAIUITIOTHCSI HU3KOIO
npaB Ta 00OB’SI3KiB, HEOOXiTHHUX Ui y4acTi B po3risai cnpaBu. OCHOBHI K IpaBa 3 KepiBHHUIITBA
CYJOBUM PO3TIISAOM Mae CyAls, TOJIOBYIOUMH y CYAOBOMY 3acifiaHHi, SIKM yXBaJllO€ BCi MPOMIKHI
MPOTIECYaTbHI PIIIEHHS.

IIponiemypa BUHECEHHS BUPOKY KOJICTIEIO Y CKIIAJlI MPUCSHKHUX TEX Ma€ MEeBHI 0COOMBOCTI, BiAMIHHI
BiJl KJIIACUYHOT MOJISNI YXBAJICHHS PIIICHHS MPUCSIKHUMH, sIKa ICHY€E B aHIJIOCAKCOHCHKHX KpaiHax. 3a
KIIK Yxpaiau 2012 poxy ocTatodHe pilIeHHS MO CIpaBi yXBAIIOETHCA Ha MIJCTaBi TOJOCYBaHHS, Y
SKOMY O€pyTh Y4acTh yCi YIEHH CYAOBOI KOJIETii.

Hapagnoro cyny npucspkaux 3a cr.391 KIIK Vkpainn kepye ronoByrouuid cyans, SKAH MOCTiTOBHO
CTaBUTh Ha OOTrOBOpeHHS mnuTaHHsi, mnependauyeHi cr.368 KIIK VYkpainu, mpoBOauTh BiAKpUTE
TOJIOCYBaHHS ¥ IMIAPaxXyHOK TOJIOCIB. YCI NHTAaHHS BHPINTYIOTHCS IPOCTOIO OIIBIIICTIO TOJOCIB.
I'onoByrounii rosiocye ocranHiM. HixTo 3i ckiiagy cyay NPUCSIKHUX HE Ma€ MpaBa YTPUMYBATHCS Bif
rOJIOCYBaHHS, KpPIM BUMANKYy, KOJIA BHPINIYEThCS IMHTAaHHS MPO MIpy IOKapaHHsS, a CYAIs YU
MIPHUCSHKHUI TOIOCYBAB 32 BHIPABAAHHA OOBHHYBAaYeHOTO. Y IOMY pa3i rojioc TOTO, XTO YTPUMAaBCH,
JIOTAETHCS O TOJIOCIB, MTOAAHMX 3a PIMICHHS, SKEe € HAUCHPHUATIUBIIIAM 111 oOBHMHYBadeHoro. [Ipu
BUHUKHEHHI PO30DKHOCTEH Mpo Te, sIKe PIlICHHS Uil OOBMHYBAYE€HOTO € OUIBII CIPHUSATIUBUM,
MTUTaHHS BUPINIYETHCA MUITXOM TOJIOCYBaHHSI.

KoxeH 3i ckiany cyny NPHCSHKHHX MAa€ MPaBO BUKIACTH THCHMOBO OKpPEMYy JYMKY, SKa He
OTOJIOUIYETHCS. B CYJOBOMY 3acCilaHHi, a MPUEAHYETHCS A0 MarepiaiiB MPOBaHKEHHS 1 € BiIKPUTOO
JUTsL O3HAHOMJICHHsI. Y BUNANKY, KOJU cepel OUIBIIOCTI CKIany CyIy 3a y4acTi NMPUCSIKHHUX, KN
VXBAJIIOE pillleHHsA, HeMae mpodeciiiHoro cymm (ToOTO TMO3MWINS CYAMIB PO3XOAHUTHCS 13 TYMKOIO
NPUCSDKHUX), TOJOBYIOUHHM cynast 3000B’S3aHMK HaJaTH JOMOMOTY MPUCSHKHUM Y TiATOTOBII
cynosoro pimenss (ct.391 KIIK Ykpaian).

Ha ocHOBI mpoBeneHOro aHamily MpaB Ta TapaHTid MPUCSHKHOTO B KPUMIHATBHOMY CYJOYHMHCTBI
Ykpainu, HEOOXiTHO 3ayBaXKHUTH, MO CyIl MPHUCSHKHUX (PYHKIIOHYE BIPOIOBXK 0araThOX CTONITH Y
pI3HUX JIepXKaBax CBITy HE3aJIe)KHO Bifl iX MPaBOBOi CUCTEMHU. Y TOH ke 4ac, pOKPUBAIOYN MMUTAHHS
CTaHOBJICHHSI 1 PO3BUTKY JaHOTO 1HCTUTYTY, 3a3HAYUMO, IIO CyJ MPUCSDKHUX, HE3BKAIOUM Ha CBil
KOCMOTIOJITHYHAN XapaKTep, Ma€e CBOi BiIMIHHI OCOOJHMBOCTI B KOXHIH 3 JIEp)KaB, X04a B OCHOBY
JUSIBHOCTI MOKJIaICH] 3arajibHICTh Ta €IHICTh METH 1 3aBJaHb HOTO MPU3HAYCHHS.

CycrnijibHe CHpUHHATTS CyIy NMPHUCSHKHUX MOCTIHHO OajlaHCy€e Ha MEXi BiJ| CXBAJIBHUX BIATYKIB 10
roCTpoi KPUTUKH, HACTIIKOM YOro € abo 3ampoBa/PKEHHS CYAy MPHUCSKHUX, a00 HOTO0 CKaCyBaHHI.
Taka HEOHO3HAYHICTh Y MIAXO/I IO TisSUTBHOCTI IBOTO iHCTUTYTY BUKIUKAE Psijl 3alWTaHb, a OTXKeE, 1
HEOOXI1THICTh JTOCIII/PKEHHS TaKUX MPOIIECIB.
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PO3ALJI VII. HAYKOBE KUTTA
PELIEH3I

Ha MoHorpadiio FO.B. Jleqii «HopmoTBopuicTh my0aiuHoi agminicTpanii:
npoodaeMH Teopii Ta NPAKTHKH peayizamii»

Mownorpadito F0.B. Jlenii «HopmoTBopuicTs my6uivHO1 aaMiHicTpamii: mpobiaemMu Teopii Ta MpaKTUKU
peairizamii» MPUCBIYCHO HAYKOBIH TEMAaTHIl, IO € OJHIEI0 3 HAWOULTBII aKTyaJlbHHUX SIK 3 TMOTIISIITY
Teopii, Tak 1 3 MO3MLIH NPaKTUYHOI AiISTIBHOCTI OpraHiB myONiyHOTO aaMiHiCTpyBaHHS. ABTOD
MIEPEKOHJIMBO JIOBOUTh, 1[0 HEBIJI’€MHOIO PUCOIO TPOIIECIB JIEMOKpaTH3allii, o 3a0e3Mneuye Ji€BiCTh
COIIIaJTFHOTO YIPAaBIiHHSA W PO3BHUTOK JIep>KaBH, € MyOsidHa aJMiHICTpamis, K (aKTop PO3BUTKY Ta
KOHCOJIi1amii yKpaiHChKOTO CYCIIBCTBA.

Ha cporomni moHATTS «myOniyHa aaMiHICTpalis» IOCHTh YacTO 3yCTPIYaeThCsl B HOPMATHUBHO-
MPAaBOBHX aKTax YKpaiHW Ta Mpamsx HAayKOBIB, aje, HAa JKaib, B CydacHil Haymi He cOpPMOBAaHO
€IMHOTO TIAXO0Iy MIO0 WOTO BU3HAYEHHS Ta, BIAMOBITHO, 1 O HOPMOTBOPUOI AISITFHOCTI Cy0’€KTIB
nyOmiyaoi anminictpamii. Ll oOcraBuHa akTyamizye HEOOXiTHICTh TOTIUOJICHHS HAYKOBHX
JIOCITI/DKEHb 3a3HAYCHOTO 1HCTUTYTY, HOTO CYTHOCTI Ta OCOOJMBOCTEH BIUIMBY Ha CYCHIIBCTBO B
KOHKPETHHUX YMOBAaX Cy4acHOi YKpaiHH.

Peanii cboroseHHs BHCYBalOTh OCOOJHMBI BHMOTH IO IiSUTBHOCTI OpraHiB myOmigHoi Biamu. Tomy
BKpail BayKJINBO, 100 MisUTBHICTH MyOIiYHOTO aJAMiHICTpYBaHHs Oyiia MoOy/A0BaHa HA IEMOKPATHYHHUX
MPUHLMIIAX. AHaNI3 3MICTY YHHHOTO 3aKOHOJABCTBA YKpaiHW, SKAMH PETIAMEHTOBAaHO MisUTBHICTP
cy0’exTiB myOmiuHOi amMmiHicTparmii, cBimuuTh, mo nenyraTd BepxoBuoi Pagm Ykpainu Bpaxysamu
BUMOTH, c(OpMyIbOBaHI B TaKHX OCHOBOIIOJOXHHX MIDKHAPOJHUX TMPABOBUX JOKYMEHTaX, SIK
3aranpHa Jekiapallisi TpaB JIFOAWHM, BCecBiTHSA JeKiapailisi MiICIIEBOrO CaMOBPSAyBaHHS Ta
€Bporeiicbka XapTis PO MiCIIeBE CaMOBPSAyBaHHS.

BusHaHHS B yKpaiHChKOMY 3aKOHOJABCTBI OCHOBHHUX 3aca]l MyOIiuyHOTO aaMiHICTpyBaHHs B YKpaiHi,
BUKJIMKAa€ HEOOXITHICTh MMOBHILIOTO BUKOPUCTAHHS MOXIMBOCTEH Cy0’€KTIB MyOIiYHOTO yIPaBIiHHS.
OxpecIieHi TUTaHHS JOCTIHKYIOTHCS CBITOBOKO IOPUIUYHOI0 HAYKOIO MTOPIBHSHO TPUBAIMHN Yac, MPOTe
HAyKOBHH iHTEpeC M0 i€l mpoOIeMu He 3MEHIITYEThCS.

10.B. Jlenmis miikoM apryMEHTOBAHO JOBOJWTH, IO OCOOJUBUI BIUIMB MAalOTh IIPABOBI HOPMH:
BU3HAHHS 1 TapaHTyBaHHS NyOJIYHOTO YNpaBIiHHS, MpaBa TPOMAJsSH Ha y4acTh B YIPaBIiHHI
JIep’)KaBHUMH CIIpaBaMU K O€3I10CepeHBO, TaK 1 OMOCePEIKOBAHO, PiBHI IpaBa JOCTYITy J0 CIYXXOH B
opraHax MmyOJIiYHOTO ajMiHICTpyBaHHS. Y CHITy iX mpsMoi Aii mpaBoBi HOpMU 3a0e3MeUyrOTh HMUISIXH
PO3BHUTKY 1 TIONIYKH HOBHX (DOpM perymoBaHHS MyOJNi4HOTO aJAMIHICTpyBaHHs B YKpaiHi Ta
YIOCKOHAJICHHS HAaIllOHAJTBHOTO ITPaBa.

Ha 1mipoMy miarpyHTi aBTOp poOUTH BUCHOBOK, III0 OCTAHHIM 4acoM OOCST JpKepel mpaBa YKpaiHu B
rajy3i myOJIigHOI aJMiHICTpaILlii 3HAYHO 3MIHUBCS 1 KIJIBKICHO 1 SIKICHO. 3a pe3yJIbTaTaMH JIOCIIIPKEHHS
BHECCHO KOHCTPYKTHBHI MPOIO3HUIIii Ta BUCIOBICHO PSiJl OPUTIHATIBHUX KOHIIENITYaTbHUX MOJIOKEHD Y
cepi myOIiYHOTO aIMiHICTPyBaHHS.

Brana ctpykTypHa nmo0ya0Ba, JIOTIYHICTh 1 00IPYHTOBaHICTh BUCHOBKIB CBIIYUTH IIPO TE, III0 aBTOPOBI
BJIAJIOCS JOCSITTH MMOCTABJICHOI METH, KA Y BUPILICHHI OCHOBHHUX MPOOJeM Ha0ylla KOHKPETU30BAHOTO
BUTIIATYy. BHCHOBKM Ta Tpomo3wilii, BHUKIAACHI y MOHOrpadii, CHHpalThCi Ha pe3yJbTaTH
BIJITOBIHHX JOCIIDKEHD.

3a norikor MoOyI0BH MaTepialy Ta OOTPyHTOBaHICTIO peKoMeHaalliil MoHorpadist «HopMmoTBop4icTh
nyOsiyHOT afMiHicTpalii: mpobjaeMu Teopii Ta MpakTUKM peanizauii», migrorosieHa H0.B. [emniero,
Ma€ BUCOKHI HAyKOBHIA PiBEHb MPOBEICHOTO TOCIIHPKEHHS 1 BiJIIIOBi1a€ BCIM OCHOBHMM BHMOTaM, SIKi
BUCYBAIOThCSI /IO TAKOTO BHJY HAYKOBHUX ITPallb, i MOXKe OYTH PEKOMEH/IOBaHA JIO0 OIyOIiKyBaHHS.

3actynHuk Havyaasauka HHI3/TH,

Jekan (akyJbTeTy 3209HOT0 HABYAHHS IUBLILHUX 0Ci0

HamnionanbHoi akanemii BHyTpilHiX cnipas,

AOKTOP IOPHAWYHUX HAyK, mpodecop,

3acay:keHuii OpUCT YKpainu B.JI. ®enopenko
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ITH®OPMAIIIHA JOBIJKA ITPO ABTOPIB

bepanik Inna BosogumupiBHa — K.J0.H., JIOLEHT, 3aBilyBay KadeApH KpPUMiHAIBHOIO IpaBa Ta
MPaBOCY IS FOPUAUIHOTO (paKynpTeTy UepHITIBCHKOTO HAI[IOHATHFHOT'O TEXHOJIOTIYHOTO YHIBEPCUTETY

BoeBa Onena CepriiBHa — K.10.H., CyIIsl, TOCTIOIaPCHKOTO Cyy 3amopi3pkoi o0macTi

Bocrtan Jlvogmuia MukoJsiaiBHa — K.iCTOp.H., JJOLIEHT, AOIEHT Kadeapu icTopii i Teopii nepxaBu Ta
MpaBa RPUANIHOTO (HaKyIbTeTy 3amopi3bKOTro HalliOHATLHOTO YHIBEPCUTETY

Beauuko JIMmutpo MuxaiijoBu4 — K.[0.H., TOIeHT Kadenpu mpaBo3naBcTBa JIBH3 «KpuBopizpkuii
HalllOHAJILHUN YHIBEPCUTET

Bixasiee Muxaiino FOpiiioBu4 — 1.10.H., JOLIGHT Kadeapu KOHCTUTYIIHHOTO Ta TPYAOBOIO IpaBa
IOpUANIHOTO (haKyImbTeTy 3amopi3pKoTro HalllOHATFHOTO YHIBEPCUTETY

BoiiToBuuy €Bren MuxaiijioBu4 — K.10.H., JOIEHT Kadeapy KPUMIHAIHHOTO TMpaBa Ta MPaBOCYIIS
IOPUANYHOTO (haKyJIbTETy 3amopi3bKOT0 HAlIOHAILHOTO YHIBEPCUTETY

I'erbman €BreH AHATOMIIOBHY — HAYAFHUK BIALTY KOOPAWMHALII IPAaBOBUX JOCIIKEHB amapary
npe3uaii HartioranpHOI akagemii MpaBoBUX HAyK YKpaiHA

Hopoxina KOais AnartoniiBHa — K.10.H., JIOIGHT KadeIpH LUUBLIBHOTO Ta TOCIOJAPCHKOTO IpaBa
HamionansHoi akaznemii ynpasiiHHS

KypaBeabr Banentuna IBaniBHa — cynns Bumoro cremiamizoBaHoro cyay YKpaiHU 3 pO3TISAY
UUBUIBHUX 1 KpUMIHATIBHHUX CIIPaB

Kamencskuii JImutpo BacmaboBuu — poumeHT kadeapu KpuMiHalbHOTO mpaBa KiacmuHoro
MPUBATHOTO YHIBEPCUTETY

Kany6a Onexcanap BosonuMupoBHY — A€TyTaT, 3aCTYITHUK CEKpeTapsi XapKiBChKO1 MIChKOI paan

Kosomoens Tersna QuiekcanapiBHa — 11.10.H., Ipodecop, 3acoyKeHnuH opucT YKpaiHu, 3aBiryBad
Kadenpu aIMiHICTPaTUBHOTO Ta TOCIOJApPCHKOTO TpaBa, JAEKaH MOPUANYHOTO (PaKyIbTeTy
3anopi3bKOro HalliOHAJILHOTO YHIBEPCUTETY

KyromanoB /Imutpo €BreniiioBuu — momeHT kadeapu NpaBOBOTO 3a0e3MedYeHHs TOCHOAapChKOl
JisUTbHOCTI XapKiBCHKOTO HAI[IOHAILHOTO YHIBEPCUTETY MichbKoro rocrogapctsa imeni O.M. beketoBa

Kymnip Cepriii MuxonaioBu4 — K.J0.H., JOIEHT Kadenapu icropii i Teopii aepkaBu Ta IMpasa
opuanyHOro (hakynbreTy, npopektop 3 AI'P 3anopi3bkoro HamioHaJILHOTO YHIBEPCUTETY

Jlyubkuii Angpiii IBaHOBHMY — K.FO.H., JIOLIEHT, MpOpeKTop I[BaHO-DpaHKIBCHKOTO YHIBEPCUTETY
mpaBa iM. Kopomns lanmna ["amumproro

Manbcbkuii Mapkissn MapkissHOBHY — K.J0.H., NApTHEp, KepiBHUK 3aXigHOYKpaiHCchbKol ¢imii
aJIBOKaTChKOI'0 00’ €THaHHS «ApPIlIHTEP»

Manmgsok Osier AnapiiioBud — 37100yBad kadeapu aJMiHICTPAaTUBHOTO Ta T'OCHOJAPCHKOrO IpaBa
IOpUARIHOTO (haKkyNbTeTy 3amopi3pKoTo HalliOHAIEHOTO YHIBEPCUTETY

Mapuenko Oxcana BogogumupiBHa — 3100yBau kadeapu ajMiHICTPATHBHOIO IpaBa 1 HpoIeCy
HarionansHO1 akasiemMii BHyTPINIHIX CIIpaB

Mocbsona3 Cepriii OJiekcanIpoOBHY — 11.10.H., IOUEHT YHIBEPCUTETY CyYacCHUX 3HAHb

O3zepcebkuii Irop BosioguMupoBuY — 11.10.H., ZOLEHT, npodecop Kadeapn KpUMiHAIBHOTO MpaBa Ta
MPaBOCYAJIS FOPUIANIHOTO (HaKyIbTeTy 3aMopi3bKOro HalliOHATLHOTO YHIBEPCUTETY

Ouiiitnuk  Bacuas IBanoBM4 — 37100yBau  Kadenpw aaMiHICTpaTUBHOIO IIpaBa 1 mpolecy
HamnionaneHoi akanemii BHyTpILIHIX cripas

Ouiitnnuyk Poman IlerpoBuuY — K.10.H., JOUEHT, JOUEHT Kadeapu NpaBOBOrO pEryIIOBaHHS
C€KOHOMIKM 1 TIpaBO3HaBCTBA IOPHAMYHOTO  (akynbTery TepHOMIIBCHKOTO — HAIIOHAJTBLHOTO
€KOHOMIYHOT'O YHIBEpCHUTETY
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Iokaiiuyk Birtauaiii SlpocjiaBoBuY — K.F0.H., JOIEHT KadeApH TaKTHKO-CIICIIabHOI MiATOTOBKH
¢dakynpreTy  mArOTOoBKM  GaxiBIiB IS MIAPO3AUNB MM  IpoMajachkoi  Oesmeku
JHIIponeTpoBCHKOTo AEPKaBHOTO YHIBEPCUTETY BHYTPILIHIX CIIPaB

Cepena Am:kena MukosaiBHAa — K.iCTOp.H., JIOLIGHT, TOLEHT Kadenpu ictopii i Teopii nepxkasu Ta
MpaBa PUANIHOTO (HaKyIbTeTy 3amopi3bKOr0 HalliOHATFHOTO YHIBEPCUTETY

CroaboBuii FOpiii MukonaiioBuu — crapmuii cmigumii npoxyparypu CoJoM’SHCHKOTO paioHy
M. KueBa

Tumuenko I'anna BacuiaiBHa — K.J0.H., JOLUEHT KadeOpu Taly3eBUX IOPUANYHHUX IUCHUILIIH
bepastHCBKOTO 1HCTHUTYTY IepKaBHOTO Ta MYHIIUIAIBHOTO YNpaBiiHHSA KiacnmdHoro mpuBaTHOTO
YHIBEPCHTETY

Trkanuu Makceum QOuneroBu4 — K.0.H., [IOLEHT, [JOLEHT Kadeapu IMBUILHOTO MpaBa
iM. O.I1. BUYKiBCHKOTO IOPUANIHOTO (PAKYIBTETY 3aNOPI3bKOT0 HAIIOHABHOTO YHIBEPCUTETY

Hinemak Oaena MwukosaiBHa — 1.10.H., JOUEHT, npodecop Kadeapu KpuUMIHATICTUKH, CyIOBOI
MEAWIMHU Ta ncuxiarpii OAechKoro Aep>kaBHOTO YHIBEPCUTETY BHYTPILIHIX CIIpaB

Yopua BikrTopia I'puropiBHa — K.F0.H., JOUEHT Kadeapu aJMiHICTPaTUBHOTO IpaBa i MPOIECY
HartionansHoi akagemii BHYTPIITHIX CITpaB

HleBuyk Biktop MmuxaiijioBu4 — K.I0.H., JOUEHT Kadeapu KPUMIiHAIICTHKH, JEKaH BilCHKOBO-
ropuanyHoro ¢axynsTery HamioHamepHoro yaiBepcutery «tOpumnvna akagemis YKpainu imeHi
Spocnaa Mynporo»

IllexoBmoBa Jlimisi IropiBHa — K.10.H., JOLEHT, MOLEHT Kadeapu KPUMIHAJIBHOTO TIpaBa Ta
NPaBOCYAS OPUANIHOTO (aKyIbTeTy 3aMopi3bKOro HalliOHAJBHOTO YHIBEPCUTETY

Musan Oasra KOpiiBHa — crapmmii Bukiiagad kadeapu MpaBO3HABCTBA [HCTHTYTY YIpaBIliHHS Ta
npaBa 3anopi3bKOro HalliOHATBHOTO TEXHIYHOTO YHIBEPCUTETY

HlypynoBa Karepuna BosonumupiBHa — K.10.H., JoueHT Kadeapu ¢inocodii i colialbHUX HAYK
KpuBopi3pKkoro HaIiOHaJILHOTO YHIBEPCUTETY

Ilep6a BikrTopis MmukonaiBHa — 3100yBau kKadeapu KpuMiHaNBHOTO Tmporecy HamioHamsHOT

akajeMii BHYTPIlIHIX CIpaB

——...*...——
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BUMOI' 10 OPOPMJIEHHSA CTATEA Y
“BICHHUK 3AIIOPI3bBKOI'O HAIIIOHAJIBHOT'O YHIBEPCUTETY”
(CEPIJ ,,JOPUINYHI HAYKHN”)
Jo mpyKy mpuiiMaroThCsl HAYKOBI CTATTi, Ic MPUCYTHI Taki HEOOXimHI eneMeHTH, nependadeHi 1.3 [ToctaHoBU
npesunii BAK Vkpaiau Ne 7-05/1 Bix 15 ciunst 2003 p. (Bromerens BAK Ykpainu, Ne 1, 2003)
e [locranoBka mnpodJieMH Yy 3aralbHOMY BHTIIAAI Ta ii 3B’S30K 13 Ba)UIMBUMH HAyKOBUMH YH
MPaKTHIHUMHY 3aBAAHHAMUY;
e AHaJi3 ocTaHHIX JocaiTxeHb i myOmikamiii, B IKMX 3aII09aTKOBAHO PO3B’SA3aHHS JAHOI MPOOIIEMH i Ha
SKi CITUPAETHCS aBTOD;
e BuaijieHHs HeBHpilleHUX paHillle YACTHH 3arajibHOI MPO0JIeMH, KOTPUM NPUCBIYYETHCS JJaHa CTaTTS;
o dopmyJI0BaHHA HiJiel cTaTTi (MOCTAaHOBKA 3aBAaHHS);
e Bukiag ocHOBHOro martepiajgy HOCTiTJKeHHSI 3 TOBHMM OOIDYHTYBaHHSIM OTPUMaHHX HayKOBUX
pe3yJIbTaTiB;
¢ BHCHOBKH 3 JaHOT'0 JOCJIi/IzkeHHs i MepCeKTHBH MOJANBIINX PO3BIJOK y JaHOMY HANPSAMKY.

1. MAKET CTOPIHKHA

Jlnst opHriHan-MakeTa BAKOPHCTOBYEThCSA (popMaT A4 3 TAKMMH HOJISIMH:
BepxHe Ta HIKHE TIOJISL — 2 CM, JIiBe TI0JIe — 3 ¢M, TIpaBe 1mole — 2 cM, mpudT Habopy — “Times New Roman”,
14 xernb, MiKPSAKOBUHN 1HTEPBA — HOIYTOPHU.
2. THINOTI'PA®CBHKI IIOT'OJ’)KEHHS TA CTHJII
YJIK HaOHpaeThCst B MEPIIOMY PSIIKOBI CTOPIHKH 1 BUPIBHIOETHCS 3a JIIBUM Kpa€eM. 3arojIOBOK CTATTI HAOMPAETHCS B
HactynHoMy 3a Y JIK psikoBi i BUpiBHIOETBCS ocepeuHi. [1oTiM yka3yroTh: npi3Buila, iHINiaaM aBTOPIB, iX HocaaH,
YUYCHI CTYIICHI, 3BaHHs, HIDKUC — Micye pobomu (Kypcusom). Jlami po3TaIOBYIOThCS aHOTAIll YKPaiHCHKOIO,
pociiicekoro (3-5 peuenb) Ta aHrikchko0 (1,5 CTOpPIHKM) 1 KIFOYOBI CIIOBA (TAKOXK TPHOMa MOBaMH). AHOTAIIl
MOBHHHI TAKOX MICTUTH: TIPi3BHINIA, 1HILIaJIM aBTOPIiB, HA3BY CTATTi, MicIe iX poOoTH a00 HaBUAHHSI.
VYci Tabnuii po3TAIIOBYIOTECS Y BIAMOBITHUX MICHSX TEKCTY (IO MOIJIMBOCTI yropi cTopiHku). BoHn moBuHHI
OyTH mOCHiIOBHO mpoHyMepoBaHni: Tabmuns 1, Tabmuus 2, ... (Coix BUKOPUCTOBYBATH apaOChKy HYMEpAIIiio).
Hannucu po3ramoByoThCs Hal TAOIHIIIMH.
[NocumanHs Ha JiTEpaTypHi Kepella TOAAIOTHCA Yy KBAJAPATHHX MY)KKaX 1 TOCIIIOBHO HYMEpYIOThCS (CIif
BUKOPUCTOBYBATH apaOChKy HyMepallilo) y TOpsAKY MOSBH BHHOCKH B TeKCTi ctarTi [6e3 mitepu c.]. Tlepemik
JITepaTypHUX JHKEpPEIl PO3TAIIOBYEThCS B MOPSAAKY 1X HyMepalii, B OCTAHHBOMY PO3JIiIi CTATTi 3 MiI3aroJOBKOM:
JITEPATYPA, skuii po3TamoByeThcs MO IEHTPY CTOpiHKHU. biOmiorpadiunmii ommc oQopMITFOETBCS 3TiTHO 3
ACTY TOCT 7.1:2006 “Cuctema cranmaptiB 3 iHpopmMarii, Oi0mioTe4HOI Ta BHAABHUYOI CIIPABH.
Bibmiorpadiunuii 3amuc. bibmiorpadiunmii onrc. 3aranbHi BUMOTH Ta MIPaBHiIa CKIAJAHHS .
Jis1 o1y ONiKyBaHHS HEOOXIIHO HAIIPaBUTH Ha a/IpeCcy PEAaKIii FOPUIMIHOTO QaKyIbTeTy:
1. Po3mpykoBaHHMH TEKCT CTAaTTi 3 AHOTALisIMA Ta KIIOYOBHMH CIIOBAaMH YKPalHCBKOIO, POCIHCBKOI Ta
AHTJIHCHKOI0 MOBaMH;
2. BimomocrTi mpo aBTOpIB;
3. Burar i3 nporokosy 3acimaHHs BuYeHOi paau (akyabTeTy Ta peLeH3il0 HAayKOBOrO KepiBHUKA (s
acrmipaHTiB Ta 37j00yBayviB);
4. ]Jluck, Ha sSKOMy NOBMHHO OyTu jBa (aimm: 1) i3 TEKCTOM CTATTi Ta aHOTALil 3 KIIOYOBMMHM CIOBamH; 2) i3
BIIOMOCTSIMH TIpO aBTOpIB (TIpi3BHILIE, M s, TI0 OATHKOBI; MOCA/IA; BUSHHUH CTYIIiHb, BUCHE 3BaHHsI; MicLie pOOOTH
a00 HaBYaHHSI; aJ[peca eJIEKTPOHHOT TIOLITH; IOM. aJ[peca; HOMEPH KOHTAKTHUX TeJIe(hOHIB).

Haranyemo:
Jo myOmikamii mpUAMAarOThCS CTATTi, IO BiJ3HAYAIOTHCS BHCOKAM HAayKOBHM DiBHEM MiATOTOBKH, MICTATh
TITMOOKUI caMOCTIHHMIA aHaJi3 Cy9acHUX Mpo0IeM PO3BUTKY HAYKH Ta 3aKOHOJIABCTBA.
VY crarTax i MOBIIOMIICHHSX BUCIIOBJICHI MOTJISIN IXHIX aBTOPIB, SIKi HE 3aBXKIU 30IrafoThCs 3 MOTIIAaMH PEIaKIIil.
ABTOp Hece BiIMOBINAIBHICTh 332 JOCTOBIPHICTh (DAKTHYHUX MAHUX Ta iHPOpMAIii, MO MICTATHCS B CTATTSX,
YIiTKICTh BUKJIQAY TEKCTY, IIUTYBAaHHS, a TAKOXX 32 MOBHOCTHIIICTUYHUH PiBEHb HAIMCaHHS MaTepiaiiB.
Adpeca pedakuii: Ykpaina, 69600, m. 3anopizoks, MCII-41, Byn. XKykoBcskoro, 66
Jlosioku 3a menegonamu:

Bionogioansnuii pedakmop — Jromixoe Ilaeno Cepziiiosuu — (061) 228-75-28
Bionogioanvnuii cekpemap — Illusanosa Mapuna I’ puzopiena — (061) 289-12-98
Enexmponuna nowma: law_faculty_znu@rambler.ru
Micue3naxooiicenus

peoaxinnoi padu wpuduunoz2o gaxynvmemy: np. Jlenina, 74, V kopnyc, k. 111
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