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This paper describes innovations in the Criminal Code, the criminal liability of legal persons. On May, 23,
2013 Verkhovna Rada of Ukraine passed the Law "About making alterations to some legislative acts of
Ukraine in relation to fulfilling the plan of actions in relation to liberalization of visa regime by European
Community for Ukraine in relation to responsibility of legal entities”. This law is enter a new division to
General part of Criminal Code of Ukraine — Division 0XIV1 "Measures of criminal low nature in relation to
legal entities”. The article also lead perspective of scientists and legal practitioners on the introduction of the
Criminal Code of Ukraine liability of legal persons.
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IllexoBmoBa JILM. O MEPAX VI'OJIOBHO-IIPABOBOT'O XAPAKTEPA OTHOCHUTEJIBHO
IOPUANYECKUX JINL] / 3anopoKcKuii HallMOHATbHBIA YHUBEPCHUTET, Y KpanHa
B cratbe omnmchIBalOTCSI HOBOBBEAEHHS B YTOJOBHBIM KOJEKC YKpauHbI, Kacalouluecs YyroJoBHON
OTBETCTBEHHOCTH fopuandeckux aui. 23 mas 2013 roma Bepxosnas Pama Ykpaunsl npussia 3akoH «O
BEHECEHMM M3MEHEHUN B 3aKOHOJIATENIbHBIE aKThl Y KpauHbl OTHOCUTENbHO BbioAHeHus [1nana nefictBuii no
mubepanuzanuu EBpomeiickum Coro30M BH30BOTO PEXMMa s YKpPaWHBl KacaTelNbHO OTBETCTBEHHOCTH
FOPUIMYECKUX JIMI». ODTHM 3aKOHOM BBOJUTCS HOBBIM paszen B OOmiyro vacth YrojoBHoro Komekca
Vkpaunbl — Paznen XIV1 «Mepbl yrosoBHO-IIPaBOBOTO XapakTepa OTHOCHUTEIBHO IOPUIUYECKUX JIUID.
Taxxe B craTbe MPUBOIATHCS TOYKU 3PEHUSI YUEHBIX M IOPUCTOB-TIPAKTHMKOB OTHOCHUTEJILHO BBEJCHHS B
YTroJ0BHBIHM KOJEKC Y KpauHbl OTBETCTBEHHOCTH IOPUANYECKHX JIULL.
Kniouesvie crosa: opuouueckoe auyo, y20106mHas omeemcmeeHHOCb, Mepbl Y20l08HO-NPABO6020 XApaKmepd,
Hakazanue, YNOJIHOMOYEHHble JUYd, HENPABOMeEPHAs 8bl200d.

Mexosnosa JI.I. [TPO 3AXO/IM KPUMIHAJIBHO-ITPABOBOI'O XAPAKTEPY OO0 IOPUANYHUX
OCIB / 3aropi3bkuii Hal[iOHATEHUN YHIBEPCHTET, YKpaiHa

23 tpaBus 2013 poxy BepxoBna Pama VYkpainm mnpuitesna 3akon «[Ipo BHeCeHHs 3MIH 10 JESKHX
3aKOHO/IaBYMX aKTiB YKpaiHW 11010 BHKOHaHHS [Imany niit momo miGepamizanii €Bponeiicbkum Coro3om
BI30BOT0 PEXUMY Ul YKpaiHH CTOCOBHO BIIIOBIiNANBHOCTI opuandHuX ocioy» (Ne 2990). Llum 3axoHOM
BBOJIUTHCST HOBUH po3ain 1o 3arambHoi yactuau Kpuminansaoro Konekcy Yipaian — Posuin XIV1 «3axomun
KPUMIHAJIBHO-TIPABOBOTO XapakTepy LIOAO IOPUAMYHUX Oci0", y sKoMy nependadaeTbcs KpHUMiHAJIbHA
BIAMOBIAANBHICTh IOPUIMYHNX 0Ci0. 3TiHO 3 MM PO3JLTOM, MiACTaBaMH ISl 3aCTOCYBAHHS 10 FOPHANYHHX
0cib 3ax0/1iB KpUMiHAJILHO-IIPABOBOTO XapaKTepy € BUMHEHHs: 1) Bij iMeHI Ta B iHTepecax I0pUINIHOT 0cO0n
Oynb-KOTO 3i 3704MHIB, mependauenux crarrsamu 209, 306, yactiHOW0 mepmioo i apyroio crarri 3681,
JaCTHHOIO MepIIolo i apyroio crarti 3684, crarramu 369, 3692 mporo Koxekcy; 2) Bin iMeHi 10puandHOT
ocobu OyIb-KOTO 31 3I0YHHIB, MepeadaueHuX crarTsamu 258-2585 mporo Komekcy.

Jlo ynoBHOBa)keHUX 0OCi0 IOPHIMYHOT OCOOM 3aKOH BiJIHOCHUTBH CITy’KOOBHX OCi0 FOPUIUYHOI OCOOH, a TaKOK
iHIIMX 0cCi0, SKi, BIATIOBITHO JO 3aKOHY, YCTAaHOBYMX JTOKYMEHTIB IOPHIMYHOI OCOOM YU JOTOBOPY, MAalOTh
MPaBo JiSITU BiJl IMCHI FOPUINIHOT 0COOH.

3aKOHOM TaKO) BCTAHOBJIIOIOTBCS TaKi BHIM 3aXOJIiB KPHMIHAJIBHO-IIPABOBOTO  XapakTepy, IO
3aCTOCOBYIOTHCS JI0 IOPUANYHHX 0Ci0: SIK OCHOBHI — 1€ ITpad Ta JIKBixawis, K J0AaTKOBI — Iie KoH(icKaris
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MmaiiHa. [Ipu 1bOMy KOH(icKalliss MaiiHa BHCTYMAae SIK OJAaTKOBHH OOOB’S3KOBHIl 3aXill KpHUMIiHAIBHO-
MPAaBOBOTO BIUTUBY Ta MOXKE 3aCTOCOBYBATHCS JIMIIEC Pa3oM i3 JIKBIJALi€er OPUAWYHOI ocobu. Posmip
mrTpady BCTAHOBIIOETHCS B PO3MIpi Bif IT'STH TUCSY OO CIMIECATH I'ATH THUCSY HEONOJATKOBYBaHUX
MIHIMYMIB JTOXOZiB TpomajsH. JIikBimamis rOpUANYHOI OCOOM 3aCTOCOBYETBCS CYIOM Y pa3i BUMHEHHS il
YIIOBHOBAKEHOIO 0CO00I0 OyIb-sIKOTO 31 3JI0YHMHIB, mependadeHnx crartsmu 258-2585 KK, oxnak, skiio
IOpUIMYHA 0C00a HAICKUTHh J0 00’ €KTIB, 10 MAKOTh CTPATEriyHE 3HAUCHHS [UII CKOHOMIKH Ta Oe3meKu
JIep KaBH, JIKBiIAIist 10 Hel He 3aCTOCOBYEThHCS.

OpnHak, cepeq sSK HayKOBILIB, TaK 1 IOPUCTIB-TNIPAKTHKIB, € Pi3HI TOYKY 30py CTOCOBHO BBEAEHHS JIO
KpuminanpHOro Kojekcy YKpaiHM BiAIOBIZANBHOCTI IOPUIMYHHMX OCi0: € NMPOTHBHUKH, a € MPUOIYHHKH.
Tl'onoBHMM apryMeHTOM NPOTHBHHKIB BBEACHHS KPHUMIHAIBHOI BiIMOBITaIbHOCTI IOPUANIHUX OCI0 € Te, 110
Taka BiJMOBINANBHICTD CYNEPEYUTh OCHOBAM KPHMIHAJIBHOTO MpaBa YKpaiHW, B TOMY YHCIIi, NPHHIHITY
0c0o0OHMCTOT BiAMOBINAIFHOCTI Ta MPUHLMITY BIAMOBIIANEHOCTI BUHHOT 0c0o0H, siKi 3akpimieHi 1 B Koncrutymii
VYkpainu (ct.2 Ta c1.61). Takok MPOTUBHMKM BBaXKAaIOTh, IO TaKa BiIIOBINANBHICTG 3HAYHO 301MBIINTH
MOXJIMBOCTI HECIIPaBEUIMBOTO 3aCTOCYBAHHS 0 IOPUAMYHHMX OCI0 )KOPCTKMX NMPaBOBUX CaHKI[H, HaIacTh
HOBI MO>KJIMBOCTI JUISl TPOSIBIB KOPYIIIii, HETaTUBHO BILUIMBAaTHME Ha EKOHOMIUHY aKTHBHICTB.

[IpubiuHMKE BBEACHHS KPUMIHAIBHOI BIAMOBINANBHOCTI IOPUAMYHUAX OCI0O HABIMAKA BBAXKAKOTh, IO
YKpaiHCHKHII 3aKOHOAaBelb 3pOOMB 3HAYHMH KPOK JUIA IOJAJBLIOTO PO3BUTKY KPHUMIHAIBLHOTO
3aKOHOJIaBCTBA T4, TAKUM YMHOM, 11ie Oiiblie HaOIM3UB HOro 10 3aKOHOJABCTBA €BPONEHCHKHUX KpaiH.
Kniouosi cnosa: ropuouuna ocoda, KpumMiHanibHa 8i0N0GIOANbHICMYb, 3aX00U KPUMIHATLHO-NPABOBO20 XAPAKMEDY,
NOKAPAHHS, YNOBHOBANCEHT OCOOU, HENPABOMIPHA 8U200A.

On May, 23, 2013 Verkhovna Rada of Ukraine passed the Law "About making alterations to some legislative
acts of Ukraine in relation to fulfilling the plan of actions in relation to liberalization of visa regime by European
Community for Ukraine in relation to responsibility of legal entities"(Ne 2990) [1]. This law is making
alternations in the Criminal code of Ukraine, Criminal Procedure Code of Ukraine, to Law of Ukraine "On
providing of safety for persons that participate in the criminal judicial procedure”, to Law of Ukraine "On
principles of prevention and counteraction to the corruption™.

This law is enter a new division to General part of Criminal Code of Ukraine — Division 0XIV1 "Measures of
criminal low nature in relation to legal entities”, criminal responsibility of legal entities is stipulated in that.

According to this division grounds for application to the legal entities of measures of criminal low
nature are commitments:

1)  in the name and in behalf of legal entity any of the crimes stipulated by the articles 209, 306,
division first and second of the article 3681, part first and second of the article 3684, by the
articles 369, 3692 this Code;

2) inthe name of legal entity any of the crimes stipulated by the articles 258-2585 this Code.

To the authorized persons of legal entity a law takes the official persons of legal entity, and also other
persons, that under the law, constituent documents of legal entity or agreement have a right to operate
on behalf of legal entity.

Crimes, stipulated by the articles 209, 306, part.1, 2 article 3683, part. 1, 2 article 3684, articles 369,
3692 Criminal Code, confess committed in interests of legal entity, if they are aimed to get illegal
benefit or conditioning for the receipt of such benefit, and similarly on avoiding statutory
responsibility.

The measures of criminal low nature can be applied to any enterprises, establishments, organizations,
except state authorities, government of Autonomous Republic of Crimea, organs of local self-
government, organizations created by them in the set order bodies, that fully hold out by the state or
local budgets, funds of obligatory state social insurance, Fund guaranteeing of physical persons®
holding, and also international organizations

A law also sets the types of measures of criminal low nature, that are apply to the legal entities: as a
basic — fine and liquidation, as an additional- confiscation of property. Thus confiscation of property
comes forward as an additional obligatory measure of criminal low nature influence and can be
applied only together with liquidation of legal entity. The size of the fine is set in a size from five
thousands to seventy five thousand untaxed minimums of profits of citizens. Liquidation of legal
entity is applying court in case of perpetration by the authorized person any of the crimes envisaged by
the articles 258-2585 Criminal Code, however, if a legal entity belongs to the objects that have a
strategic value for an economy and safety of the state, liquidation can’t be applied .

A law is also stipulating the remoteness of applying measures of criminal low nature to the legal
entity.
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While applying measures of criminal low nature to the legal entity the court has to take into account
gravity of the crime degree that have been done by the authorized face, the degree of realization of
criminal intent, size of the inflicted harm, character and size of illegal benefit that the legal entity have
gotten or was going to get, a legal entity assumed measures for prevention of the crime.

However, there are different points of view among both scientists and practical lawyers about
introduction to the Criminal code of Ukraine the responsibility of legal entities: there are opponents,
and there are supporters.

The main opponents™ argument of introduction legal entities criminal responsibility is that such
responsibility contradicting with main bases of criminal Low for Ukraine, including, principle of the
personal responsibility and principle of guilty liability of person that stipulated in Constitution of
Ukraine (Articles 2 and 61). Opponents consider also, that such responsibility will significantly
increase the possibilities of unfair applying hard legal sanctions to the legal entities, will give new
possibilities for the displays of corruption, will negatively influence on economic activity [2; 3].

"Positions of this legislative initiative makes provisions of legal fiction formation in the criminal
legislation of Ukraine, according to that the sanctions will be the applied to the legal entity, that is a
priori the legal entity will be considered as crime committed in case if a concrete crime was
accomplished by her leader, founder, participant or other authorized person. Thus, the offered
construction requires to count a legal entity like such that committed crime in cases when there is a
fact of perpetration publicly dangerous deed, stupulated by the article 209, 258-258 5,306, 368- 369 2
Criminal Code, unsure" [3].

"The real aim of law 2990 is maximum clear. As well as the case of early conducted "humanization”,
we ate talking about fulfilling the budget by criminal pursuit. Particularly, about that the size of fines
that are the basic type of punishment for the legal entities can testify : from 5 thousands to 75 thousand
untaxed minimums of citizens™ profit" [4].

The supporters of introduction of criminal responsibility of legal entities consider vice versa, that the
Ukrainian legislator undertook a significant step for the further development of criminal legislation
and thus yet more approached him to the legislation of the European countries.

As an example, Vasiliy Maryarenko, The head of Constitutional Assembly re justice, the head of
Supreme Court of Ukraine in 2002-2006, is thinking concerning introduction of criminal responsibility
of legal entities: "The discussion about criminal responsibility of legal entities is continued during
many decades. Finally the common sense is getting power”. A legislator comes to that the legal
entities must answer in the criminal order. “Such order was stipulated in the times of Russian empire
legislation. For example, when an enterprise harmed ecology and his authorized persons didn’t reacte
on the measures accepted by the state in relation to this enterprise, these authorized persons were
exposed to criminal responsibility, and the enterprise by itself was liquidated in the criminal order.

At present criminal responsibility of legal entities is stipulated in many countries of the world. Mainly
it takes place in cases of violations in the field of ecological safety, and also in the cases of different
sort of abuses in relation to society and state. In 2001, when new Criminal Code was inculcated, the
scientists contested against criminal responsibility of legal entities. However by that time | already
insisted on this necessity. Today my idea finds confirmation at legislative level" [3].

Mykola Koziubra, the judge of Constitutional Court of Ukraine in retirement says: "Practice of
bringing in to the criminal responsibility of legal entities is sufficiently widespread and accepted by
world community. In the days of the USSR the local scientists had concerns against this phenomenon,
however today this position finds more and more supporters. Undoubtedly, there are many questions
in this sphere. For example, in relation to principle of individualization of punishment. However we
gradually come to the point that this principle needs to be understood wider. Individualization can
belong not only to the individual but also to the legal entity" [3].

An advocate Olena Pertsova marks, that "law 2990 stipulates criminal responsibility for the legal
entities according to the most "working" articles of the Criminal code of Ukraine : corruption offences
and legalization of the profits that have been gotten in a criminal way. If before passing the Law 2990
liability for the perpetration of these crimes frightened the official persons of legal entity only (dummy
faces usually) but now the owners of the business have to be thoughtful because paying fines is needed
from the accounts of legal entity" [4].
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Thus, legislator first in Ukraine history at legislative level set criminal responsibility of legal entities.

We agree with those scientists that are the supporters of establishment of criminal responsibility of
legal entities, and can mark such advantages of the establishment : a 1) in present time plenty of
crimes committed through the legal entities , and civil responsibility does not give those judicial
guarantees, as per criminal pursuit; 2) A fine will be impose on legal entities that will significantly
exceed the maximal size of fine for a physical person; 3) is not correct that criminal responsibility for
the deeds made on behalf of a legal entity the only physical persons are bear, as criminal acts of legal
entity will not disappear because one of the workers underwent trial; 4) a big value will have a fact of
conviction of legal entity.

However, The Law "On making alteration to some legislative acts of Ukraine in relation to fulfiling
the plan of actions in relation to liberalization by European Community visa regime for Ukraine in
relation to responsibility of legal entities"(Ne 2990), to our opinion, has a row of substantial defects
that would be necessary to remove.

For the reason that the volume of the article does not allow us fully describe the lacks of this law, we
will continue to disclose the topic in the next articles.
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