79
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PATRIOTISM AND SERVICE TO THE UKRAINIAN PEOPLE - THE PRINCIPLE OF
PUBLIC SERVICE: SOME THEORETICAL, LEGAL AND NORMATIVE ASPECTS

Kolomoets T.A., doctor of law, professor, honored lawyer of Ukraine

Zaporizhzhya national university

The article is based on an analysis of various sources covered genesis of patriotism and service to the
Ukrainian people as principles of public service, the specifics of the study in administrative and legal doctrine
fixing in the legislation. Substantiates the feasibility of using expanded title for its designation fundamental
position in relation to the rest of the principles of public service and the need for regulatory consolidation of
its determination to eliminate any reason for any interpretation, including and using positive foreign
experience rule-making under conditions of radical reform of regulatory principles of public service.
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Komomoenp T.A. ITATPUOTU3M U CIYXEHHUE VYKPAMHCKOMY HAPOJY - IIPHUHIIUIIL
TOCYJIAPCTBEHHOI CJIV)KBbl: HEKOTOPBIE TEOPETUKO-IIPABOBBIE M1 HOPMATHBHBIE
ACIIEKTBI / 3anoposkckuii HanMOHAIBHBIH YHUBEPCUTET, YKpanuHa
B craTbe Ha OCHOBaHMM aHA/IU3a PA3IMYHBIX UCTOYHUKOB OCBELIACTCS I'€HE3UC IaTPUOTU3MA M CIY’KEHHs
YKpaHCKOMY HapoJy KaK IPHHIWIY TOCYIapCTBEHHOHW CiyxObl, cHeruduka ero HCCIEOBaHUS B
aJIMUHHMCTPAaTUBHO-NIPAaBOBOM  JIOKTpMHE W  3aKpeIuleHHs B  3akoHogarenbcTBe. (OOOCHOBBIBaeTCA
11eJ1eCO00PAa3HOCTh HUCIOJIB30BAHUS PACIIMPEHHOTO HAa3BaHHsA JUIi €ro O0O0O3HAa4YeHMS, OCHOBOIOJIOXKHOE
3HAYCHHUE 10 OTHOIICHUIO KO BCEM JPYIHM IMPHHLHUIAM TOCYIapCTBEHHOH CITyKOBI, a Takke MOTPeOHOCTD
HOPMAaTHBHOT'O 3aKPEIUICHHs €ro ONpelesICHUs Paaud yCTPAaHEHUs JIHOObIX OCHOBAHUI VIS IPOU3BOJILHOIO
TOJIKOBAHUS, B T.4. M C HCIOJIb30BAHNEM IO3UTUBHOTO 3apyOeXHOTO OMBITA HOPMOTBOPUECTBA B YCIOBHSIX
KapJWHATBHOTO pe)OPMUPOBAHUS HOPMATUBHBIX MPUHIUIIOB TOCYAAPCTBEHHON CITY>KOBL.

Kniouesvie cnosa: nampuomusm u cuydcenue YKPAUHCKOMY HApOOy, HPUHYURN, 20CYOApCMEeHHAs Cayicoa,

3aKOHO0AMenbCmMao, OOKMPUHA, OCHOBONONOMCHDBILL, cOOepiIcanue, Ha3eanue.

Komomoens T.O. TIAUPIOTU3M TA CJHVYXKIHHS VKPATHCBKOMY HAPOJY - TIPUHIIAII
JEPXABHOI CJIY)XKXBU: JESAKI TEOPETHUKO-TIPABOBI TA HOPMATUBHI ACHEKTH /
3anopi3bKuii HalllOHAIBHUI YHIBEpCHUTET, YKpaiHa

VY craTTi Ha miACTaBi aHaNi3y PI3HOMAHITHHUX JDKEPEN BUCBITIIOETHCS TE€HE3a MaTpiOTU3MY Ta CIIYXKiHHS
YKpaiHCBKOMY HapoAy SK NpPHUHIMIY JAEpKaBHOI CiyxOw, crenudika I[IHOTO IOCTIIKCHHS B
aIMIHICTPaTUBHO-TIPABOBiil JOKTPUHI Ta 3aKPIIUICHHS y 3aKOHOIABCTBI.

3a3Hav4aeThCsA, MO CIEMiali30BaHUX MOHOTpPadiYHUX OCTIHKEHb, O€3M0CEePETHBO IMPUCBIYCHUX LBOMY
MUTAHHIO, Y BITYM3HSAHIA NMpaBOBii Hayni Hemae. B HasgBHOCTI poOOTH, MPHUCBSYEHI B3araji NPUHIUIIAM
JIepKaBHOI CITy)kOH, /1€ BiIIIOBITHUI MPUHIUIT BUCBITIIOETHCS OS] 13 PEIITOIO Iye GparMeHTapHo, abo ik
Mae Micle Jmie ayOIIfoBaHHS HOPMAaTHBHO-TIPABOBHX ITOJI0XKEHb, MOKJIMKAHUX BPEryJIOBATH II€ MUTAHH,
0e3 JeTaTbHOrO aHali3y Ta 3MIiCTy. Bce Iie 3yMOBIIO€ HAsBHICTH BIIIOBIIHOI NMPOTaJMHHU y BITYU3HSHIH
MIPABOBIM JOKTPUHI 3 MHUTaHb OKPEMHUX IMPUHIMIIB JEP>KaBHOI CIIy:KOM. ABTOPOM HABOASTHCS MOJIOKESHHS
OCHOBHMX BITYM3HSHMX HAaBYAIbHUX, HAYKOBHX, IyONIMCTHYHHUX [DKEpeN, NPUCBAYCHUX BiIIOBIAHIN
npoOJieMaTuili, i3 3a3HaYeHHsIM O0COOIMBOCTEH MiAX0/y HAYKOBIIB 0 BHUCBITJIICHHS BiIIOBIJHOTO MHUTAHHS,
HPOIIOHYETHCS BIACHUIT BAPiaHT MOMKIJIMBUX KOPEI'yBaHb BH3HAYCHHS MPHHIUITY «IATPIOTH3MY Ta CIIYKIHHS
YKpaiHCBKOMY Hapoay», HOro HaleXHOCTI 10 Kiacu(iKaiifHUX TPpyH NPUHIMIIB Jep)KaBHOI CIyXOH,
BHOKPEMJICHUX 3aBJSIKF BUKOPHCTAHHIO Pi3HUX KPUTEPIiB. Y CTATTi 30CepeIDKYEThCS yBara Ha MOPiBHSUIBHO-
IIPAaBOBOMY JOCII/DKEHHI ITOJIOKeHb 3akoHiB Ykpainu «IIpo nepxasHy ciryxOy» 2003 Tta 2011 poxiB B
ACTIeKTi 3aKpIIIEHHs BHINE3a3HAUYEHOTO INPHHIHUITY, Ta CIIBBIAHONICHHI i3 3apyODXKHUMH HOPMATHBHHAMH
aHaJoraMu. 30KpeMa aHai3yIOThCs BIIOBIIHI ITOJIOKCHHS CIEHiaIbHIX 3aKOHOAABYHMX aKkTiB PecryOmiku
binopyce, Pecyouniku I'pys3ii, Snonii, Yecbkoi Pecny6umiku, ITaniiicbkoi Pecriydmixu, Pecy6uiku Kazaxcrau
Ta IHIMX 3apyODKHUX KpaiH, BUAUISIOTHCS MOJOKEHHSI, 3aM03UUCHHSI SIKUX LIJIKOM MOJMJIMBE 1 Uil YKpaiHu
(11010 HOPMATHBHOTO 3aKpiIUIeHHs AediHiuii, NPUAHATHOT HA3BU NPHUHLUITY, siKa O y3ro/pKyBanacs i3 iforo
3MICTOM TOIILO), & TAKOX TOJIOXKSHHsI, aKIIEHT YBaru BITYM3HSIHOTO 3aKOHOJABCTBA HA sIKi € 3aiBUM, 3a/1s
YCYHEHHsI HasiBHUX MPOOJIeM y TpaB03acTOCyBaHHI. AHali3 HOKTPUHAJIBHUX Ta HOPMATUBHUX IOJIOKEHb 3
[UTaHb NPUHIMIYY ACPXKABHOI CIYXOM — MATpiOTHU3MY Ta CIYXKIHHS YKpaiHCBKOMY Hapoay — y poOoTi
[OJIA€ThCS B ACIEKTI OOrpyTYBaHHs JOLUIBHOCTI YIOCKOHAJICHHS 3acajl BUKOPHUCTaHHS HOro pecypcy B
YMOBax JIOKOPIHHOTO pedOpMyBaHHS BITUM3HSHOTO 3aKOHOJABCTBA TIPO JEPIKABHY CIyKOY, BHOKPEMIICHHS
CITy>kO0BOTO TIpaBa sK MiATany3i aAMiHICTPATUBHOTO TpaBa, HAOIMKEHHS BITYM3HIHOI Iep:KaBHOT CITY)KOH 110
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€BponeichkuX aHanoriB. OOrpyHTOBYETbCS [OLIIBHICTh BUKOPHUCTAHHS PO3LIMPEHOI Ha3BH JUIsl ioro
[O3HAYCHHSI, 3aCaJHUYC IOJIOKCHHS 10 BIJHOIICHHIO JO PELITH MPUHLMIIB JIEP)KABHOI CIIY)KOHU, a TaKOX
noTpeba HOPMATHBHOTO 3aKPIIUICHHS HOro BU3HAYCHHS 33/ YCYHCHHs OyIb-SIKMX IIJICTaB /Ui JOBIJIBHOTO
TIIYyMaueHHs, B T.4. i 13 BUKOPHCTAHHSIM ITO3UTHBHOIO 3apyOi’KHOTO JOCBiJly HOPMOTBOPEHHS B YMOBax
JIOKOPIHHOTO pe)OpMyBaHHS HOPMATUBHUX 3acajl ICPIKABHOI CITyKOH.
Kniovogi  cnosa: nampiomusm ma — CAYHCIHHA — YKPATHCOKOMY —HApoOy, NPUHWUnN, OepircasHa  Cciyiicoa,
3AKOHOOABCME0, OOKMPUHA, 3ACAOHUYULL, 3MICH, HA364.

In terms of a radical renewal of administrative law, which consists of the civil service legislation, the
adoption of the new Law of Ukraine "On Civil Service"(Pro derzhavnu sluzhbu), which recognized,
among other things, many new previously failed domestic legal doctrine and legislation provisions
relevance takes an in-depth analysis of its provisions, formulation differs somewhat generalized sense,
which creates conditions for arbitrary interpretation, which in turn could adversely affect its
applicability.

Given the novelty of some of these provisions, it is reasonable lack of sound doctrinal developments
of specialized and generalized practice of application (given the postponement of the entry into force
of the Act). This requires focus and deep consideration on the analysis of the Law of Ukraine "On
Civil Service", clarifying their meaning for the formulation of proportions on their interpretation
within existing doctrinal industry developments, comparative legal studies and actually makes the
statement of purpose of this article focus attention on the provisions enshrining the principle of
patriotism and service to the Ukrainian people as the principle of the civil service.

It should state that the Law of Ukraine of 16.12.2003 "On civil service" among the basic principles of
public service has fixed "service to the people of Ukraine" (Article 3), while the Law of Ukraine of
17.11.2011 "On State Service" in Article 3, entitled "Principles of the Civil Service" captures this
principle, however, gives him a "second position" (moves to the list of principles) and uses a different
name — "patriotism and service to the Ukrainian people”, which, in turn, gives a few questions
regarding the position of the legislator with respect to fixing this principle — is a specification,
modification principle of association with others, borrowing European counterpart and more.

Given the fact that the text of the Law of Ukraine from 17.11.2011, the definition of "patriotism and
service to the Ukrainian people," is no, but enough is meaningful for them (Article 1), the principles of
Article 3 only transferred without specifying their content in other provisions Law ascertain the real
content of this principle is considered to be possible using doctrinal terms and comparative legal
studies. Immediately it should be noted that specialized studies dealing directly relevant principles in
national legal doctrine there. Most scientists of administrative law have attention focuses on the
analysis of the principle in terms of the study of the principles of public service (eg, work Kivalova S.,
L. White-Tiunova, J. Bytyaka, Stetsenka S. et al.), coverage of the organizational and legal issues of
public service and so on. At the same time, cannot keep on a conversation and complete disregard for
scientists this issue. Generalized analysis of available sources suggests that there is doctrinal
developments, is devoted to the principle of public service, but they are mostly generic in nature, and
that cannot figure out the real meaning of this principle, as became appropriate scientific basis for the
legislative process to secure, confirming specificity recording in Article 3 of the Law. However, the
research summarized unable to form an idea of the content of the principle of "patriotism and service
to the Ukrainian people,” which makes possible its arbitrary interpretation, generalized form of
regulatory consolidation and underestimation in the process of enforcement. In fact, the above
principle, despite its normative fixing of a novelty with this formulation, known national legal science
and the law a long time. For example, I. Gryschenko, exploring the formation and development of
scientific views on the major institutions of national administrative law, notes that among the general
quality of public servants who were recorded in the Charter of public service in force until canceled in
November 1917 (his first edition is dated 1832 year), a location given "fidelity service", “zeal for the
common good" [1, 86], which, in his opinion, may be considered certain "prototype™ of existing
guidelines.

About the same basic provisions remembered in the works of A. Yelistratov, M. Korkunov, although
no information on what are the principles of service in terms of total fragmented attention to the study
of public service as a whole. For example, A. Yelistratov immediately noted that "the officer can
recognize only the employee, whose work, as opposed to official activities shall be governed
exclusively by legal system, with its purpose social service to the citizens, not the state in the face of
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an absolute monarch" [1, 117-118]. More detailed study in terms of the principles of public service in
general, and the above principle (the prototype) can be considered a work of scientists that were
published in the 60s — 70s of the twentieth century and later. For example, M. Erohin,
A. Klyushnychenko noted that the principles of public service are, inter alia, that "public officials — are
servants of Soviet society, the servants of the people"” [2, 56]. They supported Yu. Kozlov, noting that
the main purpose of public servants is that they are "servants of society"” [3, 164-165] and A. Lunev,
S. Studenikin - "public officials — servants society, artists government orders" [4, 294-295; 5, 106].
Despite the fact that the name of this principle sources of historical periods does not match the name
of the modern principle, while analysis of the provisions of these sources suggests that we are talking
about serving the people and patriotism. Most of the scientists mentioned this basic service provision
and very seldom tried to analyze them. We can remember individual work V. Manohina, where he not
only refers to "full and continuous compliance with all state of the will and interests of the people™ (he
suggests using just the name), but trying though somewhat generalized, disclose its contents, that is, in
his view, manifested in many forms, including in the "service of the people and of practical work by
civil servants of the people” [6, 17].

Almost absolute position can be found in the works of J. Starylova [7, 199] A. Yakubu [8, 116].
A. Yakuba, analyzing the main regulations of the Soviet Union period about the civil service, said that
since the 20’s of the twentieth century in the country there are public officials "of the people" [8, 116].

More or less close to the modern version can be found by name position relative to the corresponding
principle in the work of scholars who were published in the 90 years of the twentieth century and later.

For example, Yu. Bytyak thoroughly researching organizational and legal framework of public
service, including its principles selects "serving the people of Ukraine" [9, 44], effectively duplicating
regulations. Similar provisions can be found in the works of S. Kivalova, S. Stetsenka [10], while this
principle is singled out in terms of classification and allocation principles of public service as a kind of
constitutional. M. Hermaniuk, E. Safronovaby exploring classification principles of public service,
said that in the legal, including administrative and legal science, there is no unity of views of scientists
on the classification principles of public service, and therefore the assignment of a principle to a
particular group. Proof of this may well be the work of E. Chernonoha position to refer the principle of
"patriotism and service to the people of Ukraine" to the group ethic [11, 96-97; 12, 200] at the same
time as, for example, S. Kivalov, L. White, Tiunova, M. Hermaniuk, A. Kuz’menko find it
"fundamental™, "basic", "constitutional”, "common". Disputed the classification of the principles of
public service distinguish S. Kivalova, L. White, Tiunova, A. Bochernikov K. Bondarenko [13, 16].
Trying to summarize the existing situation with regard to the doctrine of classification allocation
principles of public service groups demonstrate M. Hermaniuk, E. Safronova [11, 99-100] although
analysis of their work can identify certain aspects of the discussion and offered their versions. For
example, depending on the type of public service principles offered to share the principles of
diplomatic, militarized, civil service and include "service to the Ukrainian people,” only the first group
[11, 99-100], which, in turn, raises the question, why cannot it be considered a principle and other
types of services? While agreeing with the allocation of this principle as enshrined in legislation (for
fixing the source), the general law (for sub-sectorial affiliation), as implemented public officials in the
exercise of their tasks and functions assigned to them by the state (for sub ‘object of sale) [11, 99-
100], while some questions require leaving aside that principle in the classification principles in
content [11, 100].

Thus, despite the existence of doctrinal developments concerning the classification of distribution
principles of public service generally recognized position on the title, contents, accessories’ patriotism
and service to the Ukrainian people "to the principles of public service groups do not have to this time.
Some modification of the names, content, form, recording the above principle, membership of a
particular group of principles of public service is evident. Previously in the names of the principle of
accent focused on "fidelity to the service", "meet the needs of the people”, and later — “serving the
people” in today sources, including and regulations - "serving the people" in conjunction with
patriotism. "Since its regulatory consolidation (Article 3 of the Law of Ukraine from 17.11.2011 year),
expanded name is found in the scientific and academic sources. For example, T. Kolomoets the
textbook "Administrative Law of Ukraine. Academic Course", among others, selects principle of"
patriotism "as a principle of public service, as the European civil service principle [14, 125]
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A. Kuz’menko, considering the priorities of the reform of public services, including the principles
selects “patriotism™ [15, 248]. "Patriotism" as a principle of public service distinguished
M. Hermaniuk, E. Safronova [11, 100], and they suggest using extended its name, such as "patriotism
and service to the Ukrainian people,” duplicating the regulatory definition [11, 100] D. Nelipa
supports them also [16, 28]. This is quite justified because etymological analysis of the name of this
principle suggests that conventionally marked its two constituent names, although quite similar in
content, but not identical. It is a combination of fully covering the entire meaning of this principle
allows reconciling its name and content. It is necessary to support M. Hermaniuk that same
etymological analysis of the name of this principle allows to distinguish two conditionally allocated its
components, covering "love of country, for his people", "devotion of the people™ and "serving the
people"”, which suggests that the meaning of this principle is the "love of country, its people, and
national traditions of devotion to the interests of the people, the reality of submission of civil servants
needs implementation and protection of human rights, their priority over other values in Ukraine" [17,
102]. It is therefore quite justified to use this, though slightly enlarged, but one that completely covers
the content name of this principle legislator, unlike, say from their foreign counterparts, such as
"serving the people of Belarus" (Law of 14.06.2003 "On civil Service in the Republic of
Belarus"),"Kazakh patriotism" (Law of 23.07.1999 "On state Service"), "state of Georgia fidelity (Law
of 31.10.1997 "On civil service", "serving the whole society," "ministry for the sake of public interest"
in the Law on civil Servants in Japan in 1947. In addition, there are many examples of a law in the
expanded title of this principle. For example, the Law of the Republic of Italy on 03.29.1983 "On civil
service" among the principles of public service captures the "loyalty of the nation, serving the public
interest" [18], § 61 of the Czech Republic from 26.04.2002 "On civil servants in administrative
agencies and the award of civil servants and other employees of the departments (service Act)"— "the
principle of" patriotism and service to the people” [19, 300]. In order to avoid arbitrary interpretations
of the Law of Ukraine of 17.11.2011 "On civil service" in terms of fixing the relevant principle is
quite justified, except for the transfer of all the principles, including and "patriotism and service to the
Ukrainian people™ in Article 3 of the Civil Service Law, securing their official definitions. This aspect
is quite justified positive foreign borrowing the legislative experience, when a special law on public
service principles are not only translated but also served normative fixation of their contents. As an
example is the experience of the Czech Republic, which is in the law (§ 61) is not only an indication
of the existence of the principle of "patriotism and service to the people”, but also served a legal
determination of the contents of it. This has a positive effect on the process of law in general. It is
therefore quite justified to introduce respective amendments to Article 3 of the Law of Ukraine of
17.11.2011 "On State Service" on fixing the content of the civil service. Thus it is appropriate to be the
proposal of P. Baranchika regarding feasibility of consolidating the law and official definition of
"principles of public service" [20, 98]. It should also determine the location of recording the principle
of "patriotism and service to the Ukrainian people” in the list (including the regulations set forth)
principles of public service. If the Law of Ukraine of 16.12.2003 "On State Service" "serving the
people of Ukraine" (slightly narrowed model principle that actually determines only one of the
components of the present one) was confirmed as the first" fundamental principle of public service,
"the Law of Ukraine 17.11.2011 "On state Service" "patriotism and service to the Ukrainian people"
fixed in Article 3 of the "Principles of the Civil Service" at number two, following the principle of
"rule of law". This in no way should be considered "impaired" the role and importance of this
principle, it should be noted that the Act of 2003 did not fixed the rule of law, modern state —
Reformation and law-making processes in Ukraine (in some way affected the sphere and civil service
change the law on their priorities, taking into account the principles of the rule of law as "one of the
most important values of modern democracy" [21, 39], "the defining principles of a new doctrine of
administrative law" [21, 155 ] "principles of administrative Law", which has be fastened normative
content and textually reproduced in acts of domestic legislation" [22, 79-80]. Whereas it is quite
justified to consolidate the principle of "patriotism and service to the Ukrainian people, "as soon as the
rule of law in the list of principles in Article 3 of the Civil Service Act of 2011, which actually
indicates "maximum closeness” of these guidelines, their close relationship their fundamental
importance in relation to the rest of principles (although a priority of the rule of law in their
correlation). With this agree L. Bila-Tiunova, S. Kivalov, noting organizational communication
relevant principles of patriotism and service to the Ukrainian people with Article 8 of the Basic Law,
is arguing that its implementation requires the subordination of the public organization needs

IOpuouuni nayxu



83

implementation and protection of human rights, their priority over other values in Ukraine" [24, 49-
50]. They are supported by M. Hermaniuk [17, 103]. In addition, analysis of international legislation
relevant question shows that there is a variety of options to resolve it. For example, in the law of the
Italian Republic from 03.29.1983 "On State Service", this principle is enshrined first among the rest,
the law of the Czech Republic from 26.04.2002 "On civil servants and other employees in
administrative offices and the remuneration of civil servants and other employees of the departments
(service Act)" — after a competitive selection principles in § 61, the Law of the Republic of Belarus of
14.06.2003 "On civil Service in the Republic of Belarus™ — after the supremacy of the Constitution, in
the second number, as in the Law Republic of Kazakhstan dated 23.07.1999 "On state Service" [25]
and so on.

Therefore, it is reasonable to consolidate Ukraine’s legislation (Law of Ukraine of 17.11.2011 "On
State Service") principle of patriotism and service to the Ukrainian people as one of the fundamental
principles of public service principles of the European civil service, using the expanded title, which
conventionally consists of two interrelated components required. In order to eliminate any arbitrary
interpretations of this principle, given its lack of formal definitions needed is seen making appropriate
additions to Article 3 of the Act, which would, among the rest of the formal definition of the principles
of public service, would have strengthened the definition of the principle of patriotism and service to
the Ukrainian people, the thus bringing the national legislation on public service in relevant part to
European counterparts.
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