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IIPABOBA ITPUPOJIA IIYBJIIYHOI'O IHTEPECY: TEOPETUYHUI ACIIEKT
Caguenko C.B., acriipanT

3anopizvkuti HayioHanbHUL YHIgepcumem

CrarTsl NpHUCBSUCHA aHAJi3y Ta CHUCTEMAaTH3allil OCHOBHHX TEOPETHKO-NPAaBOBUX IIAXOMAIB Ta KOHIICMIiN

IIOJI0 NPaBOBOI NPHUPOAHM MyONiyHOro iHTepecy. Takok PO3MIIIHYTO NUTAHHS HOro CIiBBiJHOLIGHHS i3

KaTeropisiMH JIepKaBHOI'0 1HTEpeCy, CYCIIIBHOTO IHTEPeCy, MPUBATHOIO IHTEPECY Y MPaBOBOMY KOHTEKCTI.
Knrouogi cnosa: inmepec, oepoicasnuil inmepec, cychinbhuil inmepec, npueamuuil inmepec, nyoniynuil inmepec.
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KOHLICTIIIMY IPABOBOI IPUPOABI IIyOIMYHOro HHTEpeca. Takke paccMOTPEHbI BOIIPOCHI €r0 COOTHOIICHUS C
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Savchenko S.V. LEGAL CHARACTER OF THE PUBLIK INTEREST: A THEORETICAL ASPECT /
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The article deals with analysis and systematization of the main theoretical-legal approaches and conceptions
concerning a legal character of the public interest. It is considered also the question of its relation with the
category of the state interest, social interest and private interest through a legal context.

Using the categories of "interest", "public interest", "private interest" as elements of social values system is
becoming especially topical at the present stage of state development, that proclaim the priority of universal
values, human rights and freedoms against worsening of the confrontation of interests in a globalized world.

The author notes that as compared with the activation of academic and specialized law research in this area,
which is taking place in Russian science, the national scientific jurisprudence does not pay sufficient attention
to the analysis of the given issues.

The analysis indicates that among the first, who turned to the issue of separation of jural relations into public
and private, which has been known since ancient times, were Aristotle and Demosthenes. The more distinct
division of law into two spheres was made by a Roman lawyer Ulpian. In the second half of the XIX century,
due to the doctrine of R. Jhering the category of interest appears in jurisprudence. Since then protection of the
interest has become the aim of the law. The difference between public law and private law is then found in
the difference of the interests protected by the first and the second. Public law protects public interests,
common ones, and private law pritects personal, private interests of individuals. R. Jhering also added a way
to protect interests to the mentioned above. Jhering’s theory of interest puts the state into a special position of
the force carrier, to which law is connected, and owing to which it is created. In pre-revolutionary national
jurisprudence special attention was paid to public and private law, to public interests in particular.

The return to the categories of public and private in national theory of law occurs in the post-Soviet period.
As you know, the vast majority of representatives of the Soviet law science did not recognize the division of
law into public and private. In the mid-1990s, Y. Tikhomirov published the first fundamental work focused
on the phenomenon of public law, which has greatly influenced the subsequent development of legal thought
in the way of studies of public law. A look at the public interests not only as state interests but as social as
well finds support among members of the law science in various statements.

The author concludes that given the diversity of concepts, ideas and positions related to public interest,
expressed in law science, we can determine the basic principles that specify current understanding of its legal
nature. Thus a certain evolution starting from the recognition of public interest as a solely public up to its
interpretation as of an interest that combines state and social interest, or as a public interest, not just any, but
recognized or secured by state law, can be traced. Most sources associate the category of public interest with
such concepts as universal, public, social, state. Public interest in the context of law cannot be considered
without private interest, given that the public interest is realized by the individuals being aware of it, and
realization of public interests is a condition of private interest. The nature of the interest is one of the main
criteria for distinction of public and private law, and public interest category is one of the key concepts of
public law. It should be taken into consideration that the public interest is manifested both within the public
and private law, and that the details of analysis of the peculiarities of realization and protection of public
interest in public law and private law areas can be defined as the future direction of research questions related
to the issues of the interest in law sphere.
Key words: interest, state interest, social interest, private interest, public interest.

Y TeopeTHKO-IIPaBOBIM JiTepaTypi IJIKOM OOIPYHTOBAaHO BiJ3HAYAE€THCS OCOOJIMBA AaKTYaJIbHICTh
HAyKOBOI PO3pOOKH MPOOJIEMATHKKM IHTEPECY Yy IpaBi SK OJHOIO i3 BaXKIUBUX 3aBllaHb, BUPILICHHS
SIKOT'O JI03BOJISIE BUPOOUTH OHOBJICHUH MIJIXiJ] IO OLIIHKK POJIi Ta MICIIS MPaBa y Cy4aCHOMY CYCHUIBCTBI.
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Y 1bOMY KOHTEKCTI JOLLUIBHO AKTUBI3YBAaTH BHBUCHHS IWHAMIKM CHIBBIAHOLICHHS MyOJIYHUX Ta
MPUBATHUX IHTEPECIB Y p13H1/1x C(bepax TPaBOBOTO PEry/FOBAHHS [1, 163]; ycyHyTH mporaivH II0J0
HAYKOBOTO TPAaKTyBaHHsS pOJNi IHTEpecy B pOSMe)KYBaHHl NPUBATHOTO Ta ny6n1quro mpaBa Ta
HEJIOCTATHIO OIpAIbOBAHICTh IOHATH «IIPUBATHHH IHTEpeCc» Ta «ImyOnivHuid iHTepec» [2, 161-162].
BukoprcTaHHs KaTeropiii «iHTepecy, «IyOJiuHO-IPaBOBUI IHTEPECY, «IIPUBATHONPABOBHH iHTEpEC)» SIK
CNIEMEHTIB CHCTEMH COIIAIbHUAX I[IHHOCTeH HaOyBa€ OCOOJNMBOI aKTyalbHOCTI Ha CY4acHOMY erarli
PO3BUTKY NHMBLMI3aIlil, KOJH KOXXHA IMBLTI30BaHa Jep)KaBa, IO 3apaxoBye cebe 10 JEeMOKpaTHYHHX,
3asBJISIE TIPO TIPIOPUTET 3aTANBHOMIOACHKUX IIHHOCTEH, MpaB i CBOOOI JIFOJMHH HAa TJII 3arOCTPCHHS
MPOTHOOPCTBA IHTEPECIB, 110 HAOYBAIOTH SIK MPABOBUX, TaK i mo3anpaBoBux ¢opm [3].

Baromoro 3HaueHHs i TOAAJBIIOr0 HAYKOBOTO JOCHTIDKEHHS 1HTepecy B TpaBi HaOymwm mparri
MPEACTaBHUKIB JTopeBoMmoNiiHOl (inocopcbko-npaBoBoi mymku: JI. I'pima, I1. Hoeropoamesa,
B. ConogiioBa, B. Tapanoscekoro, E. Tpyoenpkoro, b. Unuepina, I'. lllepmenesnua, C. Mypomiiesa,
H. Kopkynoga, JI. Ilerpaxkuskoro, B. XBoctoBa Tomo. BaximnBuii BHECOK Y 3araJbHOTEOPETUUHUN
CTaH JOCHi/DKEHHS 3a3HaueHWX T[HTaHb 3pOOJICHO BUYCHHWMH PAJSIHCHKOI Ta MOCTPAASHCHKOL
yKpaiHchkoi Ta pociiicekoi topunuanoi Hayku: C. Anekceesum, H. Birpykom, 1. JKaposcwkoro,
O. KpaBuenko, O. Kpynuanom, A. KpsokkoBum, A. KypOaropum, A. Manbsko, I'. ManblieBum,
H. Mary3oBum, C. Muxaitiopum, 1. [lepmmnoro, C. Pabdinopuuem, 1. Cambopom, C. CabikeHOBUM,
B. CenianoBum, B. CtenansHoMm, 1O, Tuxomuposum, K. Torserum, H. 1llatikeHoBuM, A. €KMMOBUM,
JI. SIBiveM Ta iHIIUMU.

Crin 3a3HauMTH, IO B TOPIBHSAHHI 3 aKTHUBI3AIEI0 3arallbHOTCOPETUYHNX Ta FOPHANYHHUX Taly3eBHX
HayKOBHX p03p0601< y AaHomy HaIpsMi, 1110 Bi]l6yBa€TBC${ B POCIHCBKIH HayIll, Y BITYN3HSHIN HAYKOBIH
Iopncnpyz[eHun HE MPUIISEThCS JOCTATHROI YBAark aHaji3y 3a3HayeHUX MMUTaHb, 0 TEX IiIKPECIIOE
aKTyaJIbHICTh OOpaHOi TeMH CTaTTi, Ta BH3HA4Ya€ ii METy — 3IHCHUTH aHaji3 iICHYIOYHX TEOPETHUKO-
MPaBOBUX HAYKOBHX IOTJISAIIB, MTO3MILIA Ta JYMOK MO0 IPABOBOI IPHPOJHM ITyOIiYHOTO iHTEpECYy.

Sk 3aznavae O. KpaBueHnko, mpobiaeMa oIy iHTepeciB Ha MyOJIivuHI Ta MPUBATHI 3’ IBISETHCS TUTBKU
TicIs BAHUKHEHHSI JiepkaBu [4, 9], pa3oM i3 THM 3icTaBlieHHS cepH MPUBATHUX IHTEPECIB OKPEMHX
oci0d myONiYHMM iHTepecaMm CYCHUILCTBa B IUIOMY, IO Ma€ IOPHIMYHHMIA BUpA3 y pO3MEXKYyBaHHI
MPaBOBIMTHOCUH Ha MyONiuHI i MpHBaTHI, BioMo 3 naBHiX 4aciB. Tak, Apicrorens y «Putopuii»
BIJI3HAYMB, 110 Mii, 110 MAIOTh IOPUIUYHY 3HAYYIIICTh, 10 BITHOIICHHIO 0 0Ci0 MOXXHA PO3AUIMTH HA
JIBA BUIM: Jii, [0 CTOCYIOThCS BCHOI'O CYCIIUIBCTBA, 1 Jii, 1[0 3a4inaroTh HeBHY 0co0y. [demochen y
coiii mpomoBi «IIporu TumokpaTay» TOBOpHUTH, IO € JBa BHAU NMPABOBUX BITHOCHH, BIIOUTHUX Yy
3akoHax. [lo-miepiie, BIIHOCHHU MDK CIIBrpoMajasHamMH i 3B’SI3KH, IIO ICHYIOTh MiX HMMH. Ha ix
OCHOBI BHPIIIYIOTHCSI IPUBATHI CIPaBH 1 PETYIIOETHCS JKUTTS OKPEMHUX CITIBTOBapHCTB Jtozeit. [lo-
Jpyre, BIAHOCHHH, 1110 BU3HAYAIOTb, SIK JIFOJI IOBHHHI ITOBOJMTHUCS 110 BiTHONIEHHIO JIO JEPKABU, YUM
MOBHHEH KEePYBATHCS TPOMAJISIHUH, 10 30MPAEThCA BUCTYIUTH HA MOJITHYHOMY TEpPEHi 1 10 POSIBIISE
TypOOTY Ipo AepkaBHi cripasH [5, 54-55].

AJle HAWOLTBII YITKUK PO3MOALT MpaBa Ha JiBi chepu 0y0 3p00JIeHO PUMCHKAM IOPUCTOM Y IIbITIaHOM,
3a BIiIOMHM (OPMYIIIOBAHHIM SIKOTO «IyOJIYHE MpaBO BIAHOCHUTHCS JIO IOJOKEHHS PHMCBKOT
JepKaBy, a MPUBAaTHE — J0 KopHcTi okpemux ocid (Publicum jus est, quod ad statum rei Romanae
special, privalum, quod ad singulorum utilitatem pertinet). 3a MOIIMPEHOIO TOYKOIO 30pY, CaMe Y IIiif
dbopMmysi xapakrep iHTepecy (MpUBATHHM a0o0 MyOIIYHMIA) BUCTYIAE SK MOHSITTA, IO PO3MEKOBYE
chepy NPUBATHUX 1 MYOJIYHUX TPABOBIIHOCHH.

y z[pyrn/l nonoBuHi XIX cromitTs, 3aBASKH BUYCHHSM P. Ielera B }opncnpy):[eHun 3’ ABNISAETHCA
KaTeropist iHTepecy i METO IpaBa BHTOJIONIYETECS 3aXHCT 1HTepec1B BIZIMIHHICTb MDX TpPaBOM
MPHUBATHUM Ta IMyOIIYHUM MOYaJId BOAYaTH y BIIMIHHOCTI IHTEpeciB, IO IX 3aXHIIAE MepIie Ta JApyre.
[lyGmiuHe mpaBO 3axXuWIlae IHTEpeCH IyOJIiuHi, 3arajibHi, MPHUBATHE MPaBO — OCOOHUCTI, MPUBATHI
iHTepecn okpemux oci6. [lo mporo P. lepinr momaB Takoxk crmocid 3axucTy iHTepeciB. 3aXucT
NPUBATHUX TPaB BinOyBaeThcs 3a IHINIATHBH caMOro cy0’ekTa iHTepecy crocoOoM MOJaHHS
[UBLIBHOTO TO30BY, TOOTO 1Ie, HacaMmIepe], CaMO3aXHCT; Yy IMyOJIYHOMY TpaBi 3aXUCT 1HTepec1B
BiIOYBa€ThCS 3 IHIMIATHBH JIEP)KaBHUX opraHua [6, 181] VYV cBoemy cycanHo TPaBOBOMY BUYCHHI
P. lepiHr BCTaHOBIIOE TIEBHY cy60pz[HHau1}o IHTEpeciB: JIIOJMHH, CyCHlJII)HI/IX rpyI, CyCHlHBCTBa
[Mpuyomy iHTepecam OIMBIIOCTI BIAJAETHCS TMEBHUHA TPIOPHUTET. Ipaso B ICTOpI/IT-IHOMy CeHCi BiH
06rpyHTOBye CHCTEMOIO0 TIPUMYCY, CHUCTEMOIO cy60pz[1/1Hau11 1 Y3rO/KEHHS IHTEpeciB pi3HUX
comianbHUX cy0’ekTiB [5, 16]. Takum umHOM, Teopis iHTepecy lepiHra craBuia B 0OcoOIUBE
MOJIOKEHHS JIEP)KaBY sIK HOCISI CHIIH, 3 SIKOIO TIOB’SI3aHO TPABO, 1 3aBJSKH SIKi BOHO CTBOPIOETHCS,
PO3TIIAAAIOYN THTAHHS TIPO CIIOCOOM BUIIICHHS KONI3IH MK IHAWBIAyalbHUM 1 JIepKaBHUM
iHTepecoM, lepiHr BimgaBaB mepeBary JepKaBHOMY IHTEpECY SIK IHTEPECY «3arajlbHOMY», 3TITHO 3
CKJIaJICHOI0 HUM «CXEMOIO OpTaHizalii CycrniibHOi Biaaam» [3].
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VY nopeBoNIONiiHIA BITYM3HSIHIA FOPUAWYHIA HAyIl TPUIUSUIAcS JOCHTh 3HAYHA yBara MUTAHHSIM
MyOJIIYHOr0 Ta MPUBATHOTO TpaBa, 30KkpeMa i myomiuyHuM iHnTepecaM. Tak, B. XBocToB y cBoiii poOoTi
«3aranpHa Teopis npaBa» (BuaaHHs 1911 poky) migKpeciroBas, MO OCHOBHHUM IMOJIIJIOM BChHOTO ITpaBa
€ ToJiN ¥ioro Ha myOIiYHEe 1 IpUBATHE, 3aCHOBAHMI HA BIIMIHHOCTI MK OKPEMHMH IHTEpecaMH, sKi
OepyTbcsl TiJl 3aXHMCT HOPMaMH TIpaBa. Y CBOIO Yepry iHTEepecH MOXKYTh OyTH pO3JiIeHi Ha JBi
kareropii. OJHI 3 HUX € HACTUIbKU BaXIIMBUMHU JUIS JIEP)KABH, IO BOHA MPHUBIACHIOE iX BUKIIIOYHO
co0i, cebe caMoro BBaxkae ix HocieM. Sk HocCiil IMX iHTepeciB, JAepKaBa BUCTYIAE Y BUTIISI CHUJIH, IO
CTOITh HaJ{ OKPEMHMH ocobamu 1 kepye HUMU. Takuit XapakTep Mae, HalpHKIaf, iHTEpec 060pOHI/I
JepKaBu BiJl 3O0BHIIIHIX BOpPOTiB, IO 3yMOBITIO€ 3MicT apmii i ¢rory, 1HTepec 0opoTEOH i3
3JI0YMHHICTIO, 10 MPUBOJIUTH JIO OpraHizaiii i 3MicTy MpaBOOXOPOHHOI CHCTEMH, IHTEpec HapOAHOI
OCBITH, IO CITPHYMHSIE 32 COOOI0 MOSIBY CUCTEMH HaBUAIIBHUX 3aKialiB i ToMy noaioHe. Taki iHTepecu
MaloTh Ha3BY MyOJIIYHUMH, @ HOPMH, SIKUMHU BOHH 3aXHIIAIOThCS, CKIaAal0Th MyOmiyHe mpaso [3].

[loBepHEeHHS 10 KaTeropiid myONiYHOrO Ta TMPUBATHOIO y BITYM3HIHIA TEOPETUKO-NIPABOBIH JTyMITi
BiIOYBa€ThCSl Y TIOCTPAASHCHKUI Yac (3araJibHOBIZIOMO, IO TMPENCTABHUKUA PAJTHCHKOI MPaBOBOT
HAyK{ Yy TepeBakHild OLTBIIOCTI He BU3HABAIM MOALTY TpaBa Ha MyOJliuHe Ta MpuBaTHe). Y cepennHi
1990-ux pokie 0. THXOMHpPOBUM BHIAE€THCS TMeplla IPYHTOBHA IMpalls, NMpUCBsSUYeHA (EHOMEHY
nyOnmiyHOro mpaa (MOHOTrpadiUHHHA MiAPyIHHK <<Hy6nque MpaBoy»), sIKa CYTTEBO BIUIMHYNA Ha
MOJ/BIIHHA PO3BUTOK MPABOBOI AYMKH Y HANpsMy JOCITi/PKEHb TyOJniyHoro mpasa. [lyOmivni
1HTepecp1 aBTOp BH3HAYA€ SIK 3arajibHi IHTEPECH, CBOT'O POAY YCEPEIHIOBaHHS OCOOMCTHUX, TPYMOBHX
iHTepeciB. Lle cycninbHi iHTepecHu, 6e3 3a0BOJICHHS SIKUX HEMOXXIIMBO, 3 OZHOrO OOKY, peanizyBaTh
MpHUBaTHI 1HTepecH, 3 I1HMIOT — 3a0e3MeYnTH IIUTICHICTh, CTIHKICTh 1 HOPMAalbHHHA PO3BUTOK
opraHizallii, nepikaB, Hallilf, COIiaJIbHUX INapiB, HApPEWITi CcychiibcTBa B Hinomy. Lle — odimiitHo
BHU3HAHI IHTEpeCcH, [I0 MaloTh MIATPUMKY JiepKaBu 1 mpaBoBuil 3axucT. OTke, Ha JyMKY
10. TuxomupoBa, myOJiUHMI I1HTEpeC € BH3HAHWI JepkaBor0 1 3a0e3neueHuid MPaBOM iHTEpecC
COIIaJILHOI CITUTFHOTH, 3aJI0BOJICHHS SKOT'O CIYKHTH YMOBOIO 1 rapaHTi€to ii iCHyBaHHS 1 pO3BHTKY.
BusHaunTty 3Mict 1 Mexi Iii ny6nquoro iHTEpecy, MOCUTh Baxko. [lo-mepie, camo 1o coli cKIaHo
3a0e3MeYnTH BHYEPITHY TOBHOTY 1 TOYHICTH HOTO BHUpa3y 3 TOTJISITY YHCTOI nizHaBajbHOIL. [lo- -Ipyre,
cynepequcTI) 1 JUHAMIKa PO3BUTKY MOJITHYHOI 1 EKOHOMIYHOI cq)ep, PYXJIUBICTB CyCHleHOl
MOBEJIHKH TaKOX YCKIIAHIOKTh BHSBIICHHSA napamerpiB MyOJIi4HOrO i inTepecy. Pasa YCBiJOMIJICHHS 1
CBOTO POJNly CTPYKTYpH3aIlii ny6n1quro 1HTepecy 3HAYHO CKJIQJHIIIA, HIK Y C(’pepl MPUBATHOTO
iHTepecy. [loBomuThcs «BinOWpaTH» 1 OI[IHIOBATH 0€3Ni4 COIialibHUX IHTEpeciB, — BigMmivae
10. Tuxommpos [7, 65].

[Mornsn Ha myOivHI iHTEpECH HE JIMIIE K JIepXKaBHI, a U 5K rpOMaL[CLKi (cycminbHi) 3HAXOMUTH
MiATPUMKY cepen HpeZ[CTaBHI/IKIB IOPHIMIHOI HAYKH B THX HH THIIX (bopMymoBaHHslx Tax,
O. XapuToHOBa BBa)Ka€ HEAONUILHHM 1 XUOHMM OTOTOXKHEHHS ny6n1quro 1HTepecy 3 iHTEepecoM
nepxkaBHUM [8, 36]; A. KpspkkoB Bin3Hauae, Mo KOHCTPYKILiS «JIepKaBHI Ta CYCIUIbHI IHTEpeCH» €
HETOYHOIO, OCKUJIbKM B Hill BiOOpa)kaeThCsi, 3 OJHIEI CTOPOHH, PO3MUICHHS, 1, 3 IHIIOI CTOPOHH,
MPOTUCTABJICHHS HA3BaHMX TIPYN IHTEPECIB: JIEPKABHUX Ta CYCIUIbHUX: OyJIO O MOIUIBHO BXHUTH
«yomiuHi iHTepecu» [9, 94]; Ha aymky O. KpaBueHko, myOmiuHI IHTEpECH MOXXHA PO3YMITH SIK
OXOPOHIOBaHI MPaBOM CYCHUIbHI Ta Jep)KaBHI IHTEpecH, a HOCIIMH IyOIiYyHOrO iHTEepecy €
CYCIUIBCTBO Ta Jep)KaBa B IJIOMY, MYHIIUIIANbHI YTBOPEHHS, a iX BUpa3HHKaMu, abo ocobaMu, 110
3IIMCHIOIOTh OXOPOHY IMX IHTEpEeciB — KOMIIETEHTHI JepkaBHi Ta iHmI opranu [4, 89]; Bu3Ha4YaTh
nmyOJIiYHI iHTEpecH SK OXOPOHIOBaHI MPaBOM CYCITUIBHI Ta Jiep)KaBHI iHTEPECH MPOIOHYE TaKOXK
A. Kypb6aros [10, 83]. V cBoro uepry, M. BacunbeBa BBakae, 110 myOmiyHi iHTEpECH OXOILIIOIOTh, MO-
nepiie, JepikaBHI IHTEpecH B Till 4acTWHI, sSika BimoOpa)kae iHTEpecH CYCHiIbCTBA B ILIOMY, 1, MO-
Jpyre, CYCHIbHI iHTEpeCH SK THTEpEeCH TPOMAJTHCHKOTO CYCHITBCTBA TI€I0 MIpOIO, SIKa BiIIIOBiIa€E
piBHIO iX Mi3HAHHS 1 sIKa MOKe OyTH 3a0e3reueHa MpaBoBUM 3axuctoM [11, 64].

[IpaBoBa mpupoa MOHATTS «ITyONiYHI IHTEpeCcH» TOB’sI3aHa 13 KaTEropiero «3arajibHOro» y Mpasi, Ha
MPOTUJICKHICTh TMPHUBATHUM IHTEpecaM, sIKi € BiOOpa)KeHHSM IHIMBIIyalbHOrO 1 Halvacrime
BHU3HAYAIOTHCS SK «OXOPOHIOBaHI MPaBOM IHTEPECH, BIACTUBI KOHKPETHHM 0CO0aM 1 COILiaTbHUM
rpynam» [10, 79; 12, 6]. I. Cnacubo-®areeBa Bu3HaYae MyONiuHUI i1HTEpeC K IHTEPEC CYKYITHOCTI,
TOOTO HacenmeHHs, Jroged Tomo [13, 6]; C. MuxailioB JOXOAMTH BHCHOBKY, IO crerudika
CYCHUTPHUX BiJIHOCHH, IIO CKIAaJAIOThCcA B MyONiuHil cdepi, monsrae B TOMY, 110 BOHA BCTAHOBIICHI
Ha KOPHUCTh BCIX 1 KOXKHOrO, TOOTO B 3arajbHHMX iHTepecax. ¥ IbOMY IUIaHI MyOJIYHHH IHTEpeC €
CYKYIHICTIO 3arajibHUX IHTEpPECIB, 110 BKJIIOYAIOTh IHIAMBIAyalibHI IHTEPECH, ajic BiH JKOJHUM YHHOM
HE € MPOCTOI0 apH(PMETHYHOIO CYMOIO 1HAMBIIYaIbHUX IHTEPECiB, OCKUIBKH MyOJIIYHUHN 1HTEpeC — 1e
iHTEepeC, BIACTUBHUI CYCIUILCTBY K €MHOMY IILIOMY [5, 66].
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VY HaykoBiil TpaBHHUIN JiTepartypi MyONiYHWUE IHTEpEC PO3MIIAJNAETHCS TAKOK SK CYKYITHICTb
CYCHUTPHHUX IHTEpECiB, BU3HAHMUX JEPKABOIO, BHACIHIIOK YCBIJJOMJICHHS iX SIK 00 €KTHBHO ICHYIOUHX
spum] (A. KpspKKOB); SIK KHTTEBO HEOOXIIHUH CTaH BEIHMKHX COIaIbHUX TPyM (BKIIOYAIOYH
CYCHUIBCTBO B LIOMY) OOOB’S30K MIOAO peaiizamii (JIOCATHEHHs,30epeKeHHSI 1 PO3BHUTKY) SKOTO
noknazaeHe Ha nepxaBy (K. Toree) [14]. O. MenpHUUYK NPOMOHYE PO3MIISAATH MyOIIUHUI iHTEpecC
4yepe3 MOHSATTS CYCHUIBHOTO iHTepecy, sKui 3abesneuyerbest nepkaBoro [15, 117]; B. TamyHbko
BBaXkae, MO MyOIIYHUI iHTEpec — 1€ BaXIUBI ISl 3HAYHOI KUTBKOCTI (Pi3MYHMX Ta IOPUIMYHHUX OCi0
moTpedu, SKi BIAMOBIAHO A0 3aKOHOJABYO BCTAHOBJICHOI KOMIIETEHINT 3a0€3MeUyIOThCs MyOIidHO0
aaMiHictpamiero [6, 181]. HaBemeHi Bulne BH3HAYCHHS IIEpEeBaXXHO O0a3ylOThCS Ha PO3YMIiHHI
MyOJIIYHOTr0 IHTEPECY K CYCIUIBHOT0, BA3HAHOTO Ta 3a0€3M1eYSHOr0 Aep:kaBoro. HaTomicTh, Ha JyMKy
B. CeniBanoBa, myOuivHUH iHTEpec — 11e 00 €KTHBHO iICHYIOUE SBHIIE, SKE € IPABOBOIO JIHCHICTIO HE
TLUTBKH B IOPHITYHOMY aCIeKTi, a B CHCTEMHOMY PO3YMiHHI, SKH iCHYE He3aJIeXHO BiJI BOIIi JIepiKaBU
Ta yXBaJICHUX HEIO 3araJibH0000B’ I3KOBUX IOPUMYHHX aKTiB [14].

Hocmipkytour myOmiyHi Ta TpHBAaTHI IHTEpECM B MeXaHI3Mi CydYacHOI JIepXKaBHOI BIIAJIH,
I. 2KapoBcbka, Ha ocHOBi (opManbHUX Ta (GYHKIIOHAIGHUX O3HAK BUAUISIE HACTYIHI KpHUTEpil
BiJTHECEHHS TOTO YW IHIIOrO iHTepecy 10 myOmiyHoro: 1) myOmiyHWiA iHTepec — 1€ 3aBXKIU
apTI/IKyHI)OBaHI/Iﬁ yCBiz[OMneHI/H‘/'I iHtepec. [ns CYYaCHHX  JPKaBOYTBOPIOIOUMX CYCHUIBCTB
myOIiYHAH 1HTepec € 1HTepecoM, BU3HAHUM JIEPKaBOIO 1 BPCTyIbOBAHIM (3abe3neueHNM) MPaBOM;
2) Hy6n1qHHH iHTepeC clyrye Meri 3a0e3leuyeHHs] IUIICHOCTI 1 CTIHKOro (byHKulOHyBaHH;I
CYCHUTbCTBA. APTHKYNALIS TPOMAJICHKUX IHTEpeciB 1 IX HACTyIHE 3aKpilUIeHHS B 3aKOHOJABCTBI
HOCSITh OaraTo B YoMy cy0’ekTMBHUI xapakTep. Ha meil mporec Hakiazae BiIONTOK MaHYIOUYHHA Y
CYCIIBCTBI CBITOIJISIMl, MEHTAIITET SIK OCHOBHOI MacH HaceJIeHHs, Tak 1 momithyHoi emitd. Hamami
aBTOp MIJKpECIIoe, M0 MyONMiyHUiA iHTepec He 3BOAMTHCS IO MPOCTOI CyMH TNPUBATHHUX IHTEPECIB,
JIOBOJIi 4acTO B KOPOTKOCTPOKOBIM TEPCIEKTUBI 0arato B 4oMy iM CylepeduTh. AJie OCKUIBKH BiJ
peanizamii myOoniYHUX IHTEpeciB 3aJeKUTh (AKT iCHYBaHHS 1 HOPMaJILHOTO (DYHKIIOHYBaHHS Oy/b-
SIKOT'0 CYCIIIBCTBA, TO CaMe peaizallis MmyOJidHOro IHTEpecy CIYrye MEepeIyMOBOIO 1 TapaHTIEI0
peadizaiii okpeMuX NpUBaTHUX iHTepeciB [16].

Ha tomy, 1o peamizaiisi myOIiYHHX iHTEpECiB € YMOBOIO peasi3aii MIpUBaTHUX IHTEPECIiB HAIoIsTae
takox JI. IllapHiHa Ta cucTeMaTHU3ye O3HAKH, IO BiPI3HSIOTh MyONIYHUHN IHTEpeC BiJ MPHUBATHOTO
iHTEepecy HACTYIHHM YHHOM: TO-TIEpIe, MPUBATHUIA 1HTEPEC CTOCYEThCS OKPEMHUX 0Ci0, a TOMy Mae
3aBKHM 3HAUEHHS BUHATKOBO IIili 0c001 HaJle)KHOT0 OJ1ara, MyOIiuYHIH iHTepeC HANSKHUTh HE OKPEMHUM
ocobaM, a CycmiIbcTBY abo iX imeanlbHI €IHOCTI; MO-Ipyre, MyONliYHI IHTEPECH MOXYTh OYyTH
pearizoBaHi TUTBKH CHUIBHO (YACTHHOIO 1€ MOTPeOH, SKi 00’ €KTUBHO HE MOXKYTh OyTH 3aJ0BOJICHI B
IHIMBIAYaIbHOMY TIOPSAKY, IHIIY YacTUHY 3arajlbHUX IOTpe0 CKIaNaloTh MOTpedu, sKki OyayTh
3MiicHEH] OB e)eKTHBHO 32 YMOBH 1X CyMICHOTO 3/iiicHeHHs). [IpuBaTHI iHTEpECcH TaKOK MOXKYTh
peai3oByBaTHCSl CIIUIBHO, MPOTE SKIIO BIJHOCHO MYyONIYHUX iHTEepeciB e()eKTHUBHICTH CYMICHOTO
3MIMCHEHHsI iHTEpeCiB HOCHTh 00 €KTUBHUH XapakTep, TO BIIHOCHO TIPUBAaTHUX IHTEpECiB —
cy0’extuBHHA. Hocii mpuBaTHOTO iHTEpECY caMi BUPILIYIOTh, sika (popMa pearizallii iHTepecy A HUX
Oinbm oniibHA. KpiMm Toro, cymicHe 3MiliCHEHHS MyOIIYHUX IHTEPECIB € YMOBOIO HAJAHHS KHTTEBO
BayXJIMBOTO O1ara BCiM ocobam, 1o Horo notpedytoTs. [lo-TpeTe, myOmnivHiI iHTEpeCcH MaroTh XapakTep
3araJbHONIIOJICBKUM, JOCTYIHHMM 1 BIACTUBUN BCIM JIIOJSM, HE3aJCKHO BiJ COI[IABHOTO CTaTyCy.
[MpuBatHi X iHTepecn OUIBII 1HAWBINyaNi3oBaHi, BOHH HECYThb y c00i BIZOMTOK OCOOHMCTHX
MpHCTpacTed, cMakiB, 3BUYOK ToImlo. Hapermri, mo- 4eTBepTe, nyONiyHi iHTEepecH HalekaTb, SIK JIO
Cy0’€KTa, 0 YMCEIbHO HEBU3HAYEHOI MacH JIojied, OCKUTbKM B i1 CKJaJ BKIIIOYAETHCS 1 MaMGyTﬂl
HAIIAJKH JaHOTO MOKONIHHS. 3araJbHOMIOICHKUI XapakTep MoTped, Mo JISKUTh B OCHOBI MyOMiYHHX
iHTepeciB, 00YMOBIIIOE HACTYIHICTh Cy0’€KTa 1X BOJOIIHHS, CTaH MEPMaHECHTHOIO OHOBJICHHS HOTO
repcoHanpHOro ckmany [17].

OTxe, MpU BCbOMY PO3MAiTTi BUCIOBICHUX B IOPUAMYHIA HAyIl KOHIEIMIIH, JyMOK Ta MO3MIIN 11010
MyOIIYHOr0 IHTEpPECY, MOJKHA BU3HAUYUTH OCHOBHI 3acajiy, 1[0 3yMOBIIIOIOTh CY4acHE PO3YMIHHS HOro
MPaBoBOi MpUPOIHU. Tak, MPOCTEXKYETHCS TIEBHA €BOJIOIIISI BiJ] BA3HAHHS IyOJIYHOTO iHTEpPECY K CYTO
JIep’)KaBHOTO JIO TPaKTyBaHHs HOro sIK iHTepecy IO O0’€IHye JCpKaBHUM Ta CYCIUTBHUHN
(rpomajncekwmii) iHTEpec, abo SK CYCIUIBHOTO iHTEpecy, NpUYOMy He Oylb-sKOro, a BH3HAHOTO abo
3a0€3MeUYEeHOro JIepP’KaBol0 Ta MpaBOM. Y OUIBIIOCTI JDKEpEd KaTeropis myOlivyHOro iHTepecy
OB’ s13aHa 13 TAKMMH MTOHSITTSAMU 5K 3arajibHe, CYCIIUIbHE, TPOMaichbke, AepxkaBHe. [1yOmiunuii iHTepec
y MPaBOBOMY KOHTEKCTI HEMOXKIIMBO PO3TIISIATH TaKOX 0e3 MPUBATHOTO iHTEpeCy, BPaxOBYIOUH, 110
«yONIYHAN 1HTEpeC peati3yeTbesl MUIIXOM HOro YCBIIOMIIGHHSI MpUBAaTHUMHU ocobamu [4, 9-10], a
«peanizaiisg nyOlMiYHUX IHTEPECIB € YMOBOIO peajisamii mpuBaTtHoro intepecy» [17]. Xapakrep
IHTepecy 3aJIMIIAETHCS OMHUM 13 OCHOBHUX KPUTEPIiiB PO3MEKYBAHHS MyOIIYHOTO Ta MPUBATHOTO Y
MpaBi, a KaTeropis MyOJIYHOrO iHTEpecy — OJHHM i3 KIIOYOBUX MOHATH mmyOiiuHoro mpasa. Ciifg
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BpaxoBYBaTH, 110 MyOJIIYHUN 1HTEpeC 3HAXOMUTh CBI MPOsIB 1 B paMKax IyOIIYHOro, i B pamKax
MPHUBAaTHOTO IpaBa, i caMe aHaji3 OCOONMBOCTEH peaiizamii Ta 3aXHUCTy MyOJid4HOTrO iHTEepecy B
MyOJIIYHO-TIPABOBi Ta NMPUBATHO-TIPABOBiM cepax MOKHA BU3HAYUTH SK IMOJAIBIIAN HANPSIMOK
JOCITIPKEHHS TUTaHb, 10 0B’ sI3aHi 13 Mpo0IeMaTHKOIO IHTEpeCy Yy IpaBi.
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