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The article justifies a unique nature of restriction resource after termination of the activities related to the
use of state or local self-government functions as a type of special anti-corruption restriction. The
expediency of introduction and statutory regulation of the principles of this type of restriction is
conditioned by the need to prevent triggers for using benefits of the public service in the private sector
after the termination of direct affiliation with it. The purpose of the paper is to analyse the provisions of
the national legislation which consolidates frameworks for using this kind of restrictions, to single out
those whose application cause diversity of the results of interpretation and application and to formulate
proposals concerning their improvement. The research justifies the fact that the unique nature of this type
of special restriction is caused by its following features: a) special subject is a person who terminated or
made the implementation of the activities related to exercising state or local self-government functions
impossible through other means (“former”, “ex-functionary’); b) coverage of the activities which may be
done (which are refrained from) after the termination of the activities related to the use of state or local
self-government functions; c¢) holistic character of the restriction on labour, business, civil relations in the
“private sector”, on disclosure of information got out while implementing the activities related to the use
of state or local self-government functions, executive activities where one of the parties is a body,
institution, organization, enterprise where a person had relations at the moment of activities termination;
d) predominant promptness (concerning information disclosure — unlimited, concerning other restrictions
— during one year since the termination of the activities related to the use of state or local self-government
functions); e) diversity of legal consequences and the opportunity to bring a guilty person to different
types of responsibility. Extended nature of the scope of the possible use of the benefits of a public service
by a person after termination of affiliation with it and the diversity of actions and the plurality and variety
of potential subject of legal relations in the future considerably complicate law enforcement and
determine the expediency to formulate proposals concerning improvement of domestic anti-corruption
legislation in terms of defining the principles of the relevant restriction. The paper justifies reasonability
to use the results of comparative and legal researches of the experience in rule-making and law-
enforcement in the mentioned sphere in foreign countries in order to improve principles for corruption
prevention in all its manifestation including the use of benefits of the public service by a person after the
termination of his affiliation with it. The article analyses an experience of different foreign countries and
proposes to borrow the experience of France, Spain, the USA, Portugal, and Korea in the context of
differentiation of the subjects of restrictions, restrictions’ duration, introduction of the obligation for a
person to inform about any relations which were at the moment of the termination of the activities related
to the use of state or local self-government functions during action term in order to eliminate
preconditions for illegal use of the benefits of the public service and to establish administrative
responsibility for infraction of the obligation.
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OBMEXXEHHS NICJS NPUIMHEHHS TIAJIbHOCTI, IIOB’SI3AHOI
3 BAKOPUCTAHHSAM ®YHKIIII TEP)KABU ABO MICIIEBOT'O CAMOBPSIJTYBAHHS,
OCOBJMUBUM PI3HOBH/I CIEI[IAJIBHOI'O AHTUKOPYIIIIMHOI O OBMEXEHHS

Konomoens T.O., Kymnip C.M.

3anopisvkuii HayionanbHull yHigepcumem, eya. 2Kykoecvkozo, 66, m. 3anopidcoics, Ykpaina
t_deputy@ukr.net,

VY crarTi 00rpyHTOBYETBCS YHIKAIBHICTh peCypcy OOMEXEHHs MicCJisi IPUIMHEHHS JisUTbHOCTI, OB’ 13aHOT
i3 3ilicHEeHHsIM (QYHKIIH JepkaBu abo MICIEBOrO CaMOBpSIyBaHHS, $K BHIY CIICLiaJbHOTO
QHTUKOPYNLIHHOrO oOMexeHHs. [IoIiNpHICT BINPOBA/PKEHHS Ta HOPMATHMBHOI peryiaMeHTauil 3acan
LbOrO BHUJIYy OOMEXEHHs 3YMOBJIEHI MOTPeOOI0 IMONEepeKCHHS] BUHUKHEHHS MIJCTaB BHKOPUCTaHHS
0c00010 mepeBar MyOJiYHOT CIIy)KOM y TPUBATHOMY CEKTOPI BXKE MICIs MPUIUHEHHS 0e3M0CepeIHbOTro
3B’S13Ky 13 Hero. MeToro poOOTH € aHaili3 IMO0JI0KEHb HAalliOHAILHOTO 3aKOHO/AABCTBA, SIKE 3aKPIILIIOE
3acagyl BUKOPUCTAHHA LbOTO BHAY OOMEXKCEHHS, BHOKPEMJICHHS THX i3 HHX, 3aCTOCYBAaHHS SIKHX
3YMOBJIIOE DPi3HOBapiaTHBHICTh pe3yNbTaTiB TIYMadeHHA Ta 3acTOCyBaHHS, W (QopMymoBaHHS
MIPOTIO3UIIIH OO0 1X yIOCKOHANEHHA. Y poOO0Ti OOTPYHTOBYETHCS T€, IO YHIKAIBHICTH PEeCcypcy IbOTO
BHAY CIIEI[iaIbHOTO OOMEKEHHS 3yMOBJICHA HOTO HACTYITHAMH O3HaKaMH: a) CHEHiaJbHUM CYyO €KTOM,
SIKAM € 0c00a, Ska IpUIHHIIA a00 B iHIIAN CIIOCiO YHEMOKIIMBIIIA 3AiiCHEHHS iSUTBHOCTI, OB’ s3aHOT 13
3MiCHeHHAM (QYHKIIH nepskaBu abo MICHEBOTO CaMOBPSAYBaHHS («KOJHITHINY», «eKc-(PYHKIIOHEPY); 0)
MOIIMPEHHSAM Ha JisHHA, SKi MOXYThb OyTH BYMHEHI (BiJ SIKMX YTPUMYIOTBCS) IICHS NPUIHHEHHS
TSUTBHOCTI, TOB’S3aHOi i3 3iMCHCHHAM (QYHKINA JepkaBd ab0 MiICIICBOIO CAaMOBPSIYyBaHHS, B)
KOMIUIEKCHHH XapakTep 0OMEeXEHHS — 00 TPYAOBHX, TOCIIOIAPChKHX, IMBUILHO-TIPABOBHX BiJIHOCHH Y
«IIPUBAaTHOMY CEKTOpi», LIOJ0 PO3roJIONIeHHs iH(opMmamii, ska crana BijoMa MiJ 4Yac BHUKOHAHHS
ISUTBHOCTI, TOB’s3aHOi 13 3MiHCHEHHSAM (YHKIIA JepkaBu ab0 MICIEBOTO CaMOBPSIyBaHHS,
MpeICTaBHUIbKA JiSUTbHICTh, B SKiH OJHIEIO 13 CTOPIH € OpraH, YCTAaHOBA, OpraHi3allis, MiANMPUEMCTBO, B
sIKOMY oco0a repedyBana y BiTHOCHHAX HA MOMEHT MPUITMHEHHS JisSUIbHOCTI; T') TIEpeBakHa CTPOKOBICTh
nii (oo posroJomeHHs iHGopMariii — 6€3cTPOKOBO, MO0 PEIITH OOMEXEHb — MPOTATOM OJHOTO POKY
3 MOMEHTY MpPHUIIMHEHHS [isSUIBHOCTI, ITOB’A3aHOI 3 BHKOHAaHHSIM (YHKLIH nepxkaBu abo MicIeBoro
CaMOBPSITyBaHHA); I) PO3MAiTTS MPAaBOBHX HACTIAKIB H MOXXJIMBICTP NPUTATHEHHS BHHHOI 0COOM 10
pi3HEX BUAIB BiAmoBimamsHOCTI. [llupoTta ceprr MOKIMBOr0 BUKOPUCTAHHS IepeBar MmyOIigHOI CITy>Kon
0CcOo00I0 TICNS TPUIHMHEHHS 3B’S3KYy i3 HEIO, PI3HOBApIaTHBHICTH Mil Ta MHOXHHHICTH M PO3MAiTTA
MOTCHIIIHHUX CY0’€KTIB MPaBOBITHOCHH y MalOyTHROMY ICTOTHO YCKJIAIHIOIOTH MPaBO3aCTOCYBaHHS I
3YMOBIIIOIOTh  JIOLUJIBHICTS  (DOPMYIIOBAaHHS NPOIO3MIIM IIOAO0  YIOCKOHAIEHHS BITYU3HSIHOTO
aHTHKOPYIIIHOTO 3aKOHOJABCTBA y YaCTHWHI BU3HAYCHHS 3aCaj BiIIOBITHOTO OOMEXeHHSA. Y POOOTI
OOTPYHTOBYETHCS TOUITBHICTE BUKOPUCTAHHS PE3yNBTATIB MOPIBHUIBHO-TIPABOBHX TOCTIIKCHD JOCBITY
HOPMOTBOPEHHS Ta IIPAaBO3AaCTOCYBAHHSA Y 3a3HadycHid cdepi BITHOCHH Yy 3apyOibKHHX KpaiHax st
YIOCKOHAJICHHsST 3acaj 3amo0iraHHs KoOpymiii y Beix I mposiBax, B T.4. W MIOAO YIOCKOHAJCHHS
BUKOPHCTaHHS HepeBar IyOJiuHOI CiIy:kOM 0co00I0 TMicis IPHUITMHEHHS HE 3B’s3KY i3 HE. Y craTTi
aHaJI3YETHCS JOCBIJ] PI3HUX 3apyOiXKHUX KpaiH i MPOINOHYEThCS 3amo3uyeHHs gocBiny ®panuii, Icnanii,
CILIA, Iopryranii, Kopei mono audepenuianii cyd’ekTiB 00MekeHb, CTPOKOBOI il 00MEKEeHb I0JI0
HHX, BIPOBA/DKEHHS OOOB’SI3KY OCOOM MOBIIOMIISITH NMPO OyAb-sKi BIZHOCHHM, sIKi OyJM Ha MOMEHT
NPUIMHEHHS AisUIbHOCTI, OB’ s13aHOT 13 BUKOHAHHIM (YHKIIH JiepkaBu abo MICLIEBOIO CaMOBPSIIyBaHHS,
IPOTATOM CTPOKY Jil OOMEXEHHS 3aAisl YCYHEHHS MepeIyMOB IUISI HENPaBOMIPHOTO BHKOPHCTaHHS
nepeBar my0aidHoi cayk0u i BCTAHOBIICHHS aMiHICTPaTUBHOI BiAMIOBIANEHOCTI 32 HEBUKOHAHHS IIHOTO
000B’sI3KY.

Kniouosi cnosa: kopynyitine npagonopyuieHHs, nopyuleHs, nog sa3ame 3 KOpynyicio, 0omedlcenns, nyoniunui

cnyac608eydb, OisIbHICMb 3 BUKOHAHHS (DYHKYIN Oepaicadu abo Micye8o2o camospaoy8anHs, nyoniuna ciyxicoa,

mepMmin 0ii, exc-pyHKYyioHep, BIONOBIOANbHICMD.

The search for effective means for corruption prevention in all its manifestations leads to an in-
depth study of all resource, without exception, including special restrictions aimed at preventing a
conflict of interest in the activities of persons authorized to perform functions of the state or local
self-government. The legislation of Ukraine consolidates a number of such restrictions, although a
detailed analysis of its provisions confirms somewhat simplified and rather shallow approach of the
legislator to resolving this issue. In turn, this causes problems in law enforcement — different
approaches to the interpretation of legislative provisions, diversification of practical solutions of
standard issues in relation to different individuals, thus the possibility to evaluate typical actions of
various actors in a different way ensuring legal liability of some persons and dismissal of others. It
does not contribute to the improvement of the effectiveness of corruption prevention in all its
manifestations but creates the preconditions for its existence and diversification of external forms of
manifestation. Restriction after the termination of the activities related to the implementation of the
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state or self-government functions takes a prominent place among special restrictions aimed at
standardising actions of special subjects (hence their name origins) empowered to exercise the
functions of the state or local self-government. It can be considered as a kind of manifestation of
“restrictions on official authority abuse” formed during the direct execution of the above functions,
“abuse of the benefits of public service” after the termination of a direct connection with it. Even
the fact that now a person does not perform such functions directly cannot be considered as an
obstacle that he could not use the resource of “previously collected powers”, “previously acquired
power” for own himself or other people (due to information available for him, the results of
exercising control, supervisory and other powers, etc.), “previously formed sphere of future
employment” (providing preferences for financing from state or municipal budgets, etc.). A person
may prepare “the sphere of his further realisation” in advance and use the official powers stipulated
by exercising the functions of the state or local self-government for this purpose. And in the future,
he, not being a public official, may illegally use the benefits that have been formed during the
implementation of the above-mentioned functions. It is impossible to say that sort of state of affairs
is feasible because it is formed the base for a conflict of interests directly related to the interests of
the state and other subjects of public relations. In order to eliminate this situation, it is introduced a
special restriction directly focused on the inability of a person, who already hasn’t perform the
functions of the state or local self-government, to use his “previous job position” in order to receive
incentives, benefits etc. To ensure effective implementation of anti-corruption legislation in the
context of regulation of the provision of relevant special restriction there must be statutory
provision perfect in the content, which consolidates such restriction, a unified practice of its
application that causes formulating the purpose of this research. The goal of the study is to analyse
provisions of the national legislation which determines the fundamentals of the restriction after the
termination of the activities related to the implementation of state and local self-government
functions, to specify challenges which cause lack of efficacy of the use of the resource of a
particular restriction, to formulate proposals, taking into account foreign experience for issue
solution, for improving legislative provisions of identification of this restriction in order to prevent
preconditions for determination of corruption acts in all diversity of their manifestation.

Issues of special anti-corruption restrictions drew the attention of legal scholars both collectively and
discretely as confirmed by available scientific, journalistic sources (for example, papers of
T. Berdnikova, 1. Koliushko, M. Khavroniuk, O. Shymon, R. Kuibida, T. Khabarova, O. Dudorov, S.
Kivalov and others), scientific and practical commentaries [1], scientific and practical essays [2],
results of comparative and legal topic studies (for example, papers of O. Hladun, K. Hoduieva,
R. Kukurudza, L. Hladchenko, V. Vasylieva, S. Zymneva [3] etc.). At the same time, there are no
papers directly devoted to detailed analysis of restriction resource after termination of the activities
related to the implementation of the state or local self-government identifying its specific nature in
comparison with other special restrictions, analysis of its legal frameworks and formulation of
proposals for their improvement. This fact updates the topic of the research, confirms novelty and
practical importance of the paper. In the context of activation of rulemaking activity of anticorruption
content-related focus, the issue of developing its new scientific basis, which is in line with the
provisions of modern domestic doctrine, acquires top-priority importance. This, in turn, determines
the topical orientation of modern scientific researches that play in favour of the appropriate topic and
the possibility of considering the paper as a component of the above scientific basis.

Special restrictions of anti-corruption direction are consolidated in the Section IV “Prevention of
Corruption Offences and Corruption-Related Offences” of the Law of Ukraine “On Prevention of
Corruption” dated October 14, 2015. Among them there are restrictions on the use of official
authority or job position (Article 22), restrictions on gifts acceptance (Articles 23-24), restrictions
on double jobholding and combination with other activities (Article 25), restrictions on employment
of close relatives (Article 27) and restrictions after termination of the activity related to the
implementation of state and local self-government functions (Article 26). It should be noted that,
despite their duty, the latter is distinct in a certain specific nature among their diversity that gives
grounds for considering it as a specific restriction. Specific nature of this restriction is conditioned
by its features which form the resource of restriction as a whole causing uniqueness, originality, and
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variation from other restrictions, which are also aimed at “preventing corruption and corruption-
related offenses”. In order to find out distinct specific nature of the resource of this kind of
restrictions, it is necessary to focus on its features. First of all, it would be expedient to turn
attention to the regulatory formulation of the name for this restriction. If the legislator uses a typical
phrase in relation to other kinds of restrictions: “restrictions on...” (*...the use of official authority

2 (13 99 G¢

or job position”, “... restrictions on gifts acceptance”, ... restrictions on double jobholding and
combination with other activities”, “...employment of close relatives”), in the context of this type of
restriction the legislator uses another approach and lays emphasis not on particular actions but on
the duration of the limitation (“restrictions after the termination of the activity...”). In other words,
in relation to other restrictions it is quite possible to raise the question “what is subjected to
restriction?”, “what does restriction cover?” while in the context of this type of restriction the
relevant question has to be formulated in the following way: “when is restriction applied?”. The
legislator clearly defines its position in the name that the attention is drawn to the duration in
relation to the latter restriction.

Compared to other special restrictions, the restriction after the termination of activities related to the
execution of state or local self-government functions is oriented towards a special subject. The latter
IS not a person authorized to perform functions of the state or local self-government, but “a person
... who has retired or ceased activities related to the exercise of functions of the state or local self-
government” (para. 1 p. 1 Article 26 of the Law). In other words, the subject is “....a person who
was empowered to perform the above-mentioned functions. This is a person ... as of next day after
the termination of his activity related to the exercise of state of local self-government functions” [1,
p. 220]. As a result, it is possible to find out such phrases that are used to define subjects of this
restriction — “former public servants”, “ex-functionaries”, “ex-servants”, etc. in scientific, research
and practical sources. Moreover, the subject of such a restriction is a person who “actually” “fell”
within the scope of paras. 1,2, p. 1, Article. 3 of the Law of Ukraine “On Prevention of Corruption”
due to his features during performance of the above functions. While, for example, restrictions on
gifts reception are applied to the persons specified in paras. 1, 2 p. 1 Art. 3 of the same Law, and,
for example, the restriction of joint employment of close persons — to persons specified in the
subsections “a”, “B” — “3” para. 1 p. 1 Art. 3 of the same Law. Consequently, a person, who was
treated as persons authorized to perform state or local self-government functions while exercising
his authority, cannot be considered as a person subjected to a relevant restriction after termination

of his activity.

Analysis of Art. 26 of the Law indicates that although the legislator uses the word “restriction” in
the title of the article, the text actually refers to the prohibition (“taboo”, “imperative requirement”).
In para. 1 part 1 of Art. 26 of the Law the legislator uses the term “it is prohibited” when
enumerating actions covered by the mentioned article, which actually creates the preconditions for
raising the question on the consistency of the title and content of the article with respect to the
relevant type of restriction in relation to the relevant restriction. Despite certain “proximity” of the
prohibition and restriction, one must not identify them because the prohibition stipulates
“impossibility of actions and the restriction allows actions within the limits which are statutorily
enshrined” [4, p. 77]. What did the legislator stipulate formulating the provisions of Art. 26 of the
law? The title is “restrictions...” but para. 1 p. 1 of this Article marks “... it is prohibited...”, and p.
2 Art. 26 again indicates “... restrictions”. Analysis of the content of the article confirms that the
legislator actually identifies “prohibition” and “restriction”. Moreover, taking into account the
consequences of non-compliance with the requirements of Art. 26 of the Law of Ukraine “On
Prevention of Corruption”, it is quite possible to discuss the fact that the legislator really identifies
them, since there is no connection between Art. 26 of the Law and Art. 172-8 of the Code of
Administrative Offenses of Ukraine, which stipulates responsibility for the disclosure or use of
information by a person for own benefits if this information was found out due to the performance
of his official duties (and such actions are defined as a component of the content of the particular
special restriction), ( the subject of the offense identified by Article 172-8 of the Criminal Code of
Ukraine is “an acting” person but not “a person after the termination of the activity”’). However, an
analysis of the provisions, which consolidate other types of restrictions, indicates that along with
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“imperative requirements” the legislator establishes the limits of those actions which can be carried
out in the case of compliance with the relevant limits. There are no such “limits” for potential
actions in a formulation of the restriction after the termination of activities related to the
performance of the functions of the state or local self-government. Restriction upon termination of
the activity related to the implementation of state or local self-government functions are complex in
their content since it stipulates: a) mandatory provisions on the prohibition of labour, civil-law
relations, business relations with legal subjects of private law and sole proprietors in relation to
which the subject of restriction exercised the powers of supervision, control, preparation or
decision-making. Mandatory provisions of that sort can be referred to “those which are oriented
towards the impossibility of using the benefits of the public service by a former public servant in
the private sector”; b) mandatory provisions on the prohibition of the disclosure or use of the
information, which became available to the subject in the context of the performance of official
powers, to their own advantage (they may be called “informational); ¢) mandatory provisions on
interest intermediation in the cases where other party is an establishment, body, enterprise or
organization where the subject has worked at the moment of termination of relevant activity related
to the implementation state or local self-government functions, so-called “representative” (p. 1 Art.
26 of the Law). It is a quite “wide” spectrum of actions which are covered by the act of “restriction
after the termination of the activity”, and forms of their external manifestation are diverse that also
distinguishes this type of restriction from others and creates challenges in law-enforcement (either
information that may be “disclosed” or “used by a person in a different way, both complications of
deals, labor agreements, labor contracts and interest intermediation in various bodies). It is diversity
of different actions, which a person can do, and spheres of such actions and subjects, which can
have relations with the person, complicate law-enforcement determining variability of the results.

A peculiarity of this type of restriction is its predominant duration of action while other restrictions
“accompany” a person during his activity related to the performance of the functions of the state,
local self-government. Special nature of the latter is caused by the specificity of a person’s status
and distinguishing characteristic of his activity. They cease to be effective when a person lost his
status and terminated implementation of such kind of activity. At the same time, “restriction after
termination” comes into action when a person lost the status and ceased to exercise the functions of
the state or local self-government. However, it should be mentioned among three components of
subject of regulation of Art. 26 of Law, two envisage duration of restriction and one — indefinite
duration. Thus, the requirements for employment, civil and business relations as well as for interest
intermediation of any person in the cases (including legal cases) are restricted by one year term until
termination of person’s activity related to the implementation of the state or local self-government
functions. Mandatory provisions for disclosure of information remain in force without limit of time.
Duration of mandatory nature is quite justified in the context of the fact that a person may change
the sphere of business taking into account facts of life or have to find workplace in order to provide
own welfare or support persons who deepened on him.

In the course of time, the preconditions for the origin, change, termination of public relations alter,
the preconditions for the emergence of a conflict of interests of a person and public administration
melt as well as the preconditions for preserving such kind of restriction for a person who “has
ceased activities long before”. Is it expedient to implement the one-year term for operation of this
restriction? To answer this question, it is necessary to take into account those fundamental changes
that are taking place in public administration, which substantially modify the principles of its
informational, personnel, organizational and functional support, and therefore it significantly
reduces the “connections of a person with its “former” activities associated with the functions of
the state or local self-government” during the year, eliminates the prerequisites for a conflict of
interests of public administration and “ex-functionary” [1, p. 221]. Implementation of a longer term
could be considered as a certain manifestation of the violation of the right of a person to “decent
work”, “fair wage”, “decent working conditions”, although, as evidenced by the analysis of foreign
legal system, the terms of various durations are widespread. In addition, it should be kept in mind
that *, for example, civil servants who hold civil service positions in the category “B” and those
who hold political positions may be “former”. Due to the fact that their “service resource” is
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somewhat different way, hence the “future opportunities” for using them in the “private sector”
after the termination of activities related to such a service also differ. In this context, there is the
question on the possibility of differentiating terms of the duration of such a restriction concerning
persons who have been holding political positions and those who have not hold such positions.

The legal consequences of a violation of the restriction after the termination of activities related to
the exercise of state or local self-government functions are: a) termination of an employment
contract (p. 2 Art. 26 of the Law); b) invalidation of transactions (p. 2 Art. 26 of the Law); c)
responsibility (taking into account the facts of the case) under Arts. 132, 145, 163, 168, 182, 359,
159, 231, 232, 328, 381, 432, 330, 387, 209-1, 387 of the Criminal Code of Ukraine; d)
responsibility (taking into account the facts of the case) under Arts. 51-2, 163-9, p. 3 Arts. 164-3,
166-9, 185-11 the Code of Administrative Offences of Ukraine; €) compensation of losses, damage
to the state; e) reversal or invalidation of a decision, statutory legal act issued (accepted) in
contravention of the law; e) renewal of the violated rights of legal entities and individuals,
compensation of losses to them; e) confiscation or special confiscation of illegally acquired
property [1, p. 224]. Consequently, in the framework of determining the legal consequences, non-
compliance with the “restriction after termination of activity” is also complex and stipulates the
possibility of bringing the person to different types of legal liability. However, compared to other
types of special restrictions where there is a liability for their violation in the articles of the codified
tort acts eliminating the grounds for a diverse interpretation of the statutory instruments and
narrowing the limits for subjective discretion of the subject of application, the grounds for liability
for violation of “restriction after termination activities” are dispersed in numerous multi-branch
legal acts, which provide the possibility of bringing a guilty person to different types of legal
liability. At the same time, the diversity of external forms of manifestation of violation of
“restriction after termination” causes the possibility of manifestation of subjective discretion in the
process of interpretation, qualification, decision-making on the kind of legal liability, type and size
of the reaction to violation of the relevant restriction. Due to this fact, the practice of law-
enforcement in relation to this restriction is quite diverse both in terms of compliance with the
provisions and in respect of non-compliance. Diversity is conditioned by the specifics of the
subjects of non-compliance, manifestations of non-compliance and the specifics of the applicable
activities of various actors of reaction including adequacy of the response (type, size of response) to
violation of the “restriction after termination of activity”. In particular, it is quite possible to agree
with the fact that there is a variation in the results of resolving the issue of the responsibility of a
person for non-compliance with the requirements for non-disclosure of information that comes to
person’s notice when performing his duties on the exercise of state or local self-government
functions. As already noted, the subject of responsibility is a special entity (“acting functionary”)
according to Art. 172-8 of the Code of Administrative Offences of Ukraine. At the same time, many
articles of the Criminal Code of Ukraine also envisage the principles of liability for acts similar to
reasons which are consolidated in Art. 172-8 of the Code of Administrative Offences of Ukraine. It
is quite logical that in practice it leads to the issue that “there are almost no grounds for the
application of Art. 172-8 of the Code of Administrative Offences of Ukraine practically” [1, p. 223]
as such opportunity can be provided if only offenses do not cause criminal liability. In order to
eliminate such a state of affairs, it is urgent to unify the practice of law enforcement in this sphere
of relations, which is possible only if the legal fundamentals of the “restriction after the termination
of activity” is worked out in detail (first of all, the introduction of amendments and additions to
Article 26 of the Law of Ukraine “On Prevention of Corruption”). It is also possible to propose
specific recommendations by the virtue of the analysis of foreign experience of statutory regulation
of such relations and practice of application of the legislation which was tested by time and
practice.

It should be noted that foreign countries extensively use the resource of “restriction and monitoring
of work in the private or non-governmental sector after dismissal from the public service” [5, p. 19].
However, the degree of specification of its principles is different. The common thing lies in the fact
that the restriction is applied to those who “ended the relations of the public service” and in the
future are oriented towards the “private sector” (“non-governmental”, “private” relations) that
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causes grounds for origin of a conflict of interest (“private interest of the person” and “public
interest”). The main principle of the introduction of such restriction lies in the fact that ... to restrict
and control the work of officials in business activities or non-governmental organizations after left
of public positions because they are expected to be refrained from inappropriate use of the benefits
of the public service or the positions they have occupied earlier when seeking employment or
appointment after their discharge from service” [5, p. 44-45]. The legislator of different countries
approaches to the settlement of this issue differently, both in terms of demarcation of civil servants
and persons, who have been holding political offices, as subjects of such restriction and in terms of
determination of restriction’s duration and the source fixing such a restriction and the consequences
of non-compliance with it.

For example, Portugal and Spain apply this restriction only to persons holding political offices and,
accordingly, it operates within three or two years. In Poland, the restriction covers both former civil
servants and persons holding political offices and operates within one year since the termination of
the relevant relationship. In France, the rules for the further employment of persons, who were a
part of the public service, are regulated in detail with the identification of “acceptable posts”,
“unacceptable posts”, “acceptable posts under certain conditions”, and special commission on
professional ethics provides “former functionaries” with the permission to occupy these posts. This
kind of the procedure of “permission for employment” is valid over a period of five years since the
termination of public-official relations. Violation of such restriction is considered “illegal security
of own interest” and involves criminal liability [5, p. 19-20, 29]. The offence is also considered as
the consent of the “former functionary” to hold positions in a company that “was under the control
of such a person during the last five years” [5, p. 29]. In Great Britain, civil servants are obliged to
reform about any attempts of third parties to offer them work, including non-governmental
organizations, for the future [5, p. 20]. Canadian legislation distinguishes the principles of
“restriction after termination of activities” in relation to persons who have been holding political
posts and civil servants according to the duration, namely: restriction is valid during two years
regarding the former, and one year is for others. The two-year term of the restriction is also
stipulated in Korean legislation [6, p. 33-39]. The legislation of Spain includes the duty of “ex-
functionaries” to inform about all types of previous activity, including “based on advisory and other
ground”, when getting a job [5, p. 41]. As a rule, in defining the content of “restriction after
termination of activity”, possible spheres of employment are listed with an emphasis on the
previous control, supervisory or financial relations of the person with these spheres. For example, in
France, the restrictions are applied to “... those institutions, organizations, companies, corporations
that are granted by the government or with whom agreements were concluded as well as in property
sale establishments or savings institutions” [6, p. 35]. Canadian legal system uses a generalized
phrase, namely: “... with whom a person had significant official relations” [6, p. 33]. As well as in
the legislation of Korea “...a person was connected with during the performance of functions
occupying the post” [6, p. 37]. The US law also consolidates “restriction after cessation of service”,
however, the delineation of the principles of compliance with it is carried out with an emphasis on:
a) person and his special status (“senior officials”, “public servants”) that stipulates the terms and
content of the restriction — “three years for the first and two years for others in relation to any
relations in the private sector and relations with companies for which functional responsibilities
have been performed; b) “degree of connection” in the process of activity with a person — if the
person “personally and substantially” participated “in solving specific issues” as an official, in
general, he can’t represent interests in relations with executive authorities in resolving such issues”
[ 7, p. 104]. If the person “personally and essentially” did not take part in solving such issues, the
person “loses the right to be engaged in practice for the duration of two years after being
discharged” [7, p. 104]. Thus, it is referred to distinguishing the grounds for restrictions in relation
to persons holding political posts and civil servants, which are applied in the “private sector” and
differ in time limits. In addition, in foreign countries “restrictions after termination of activity”
cover the relations of representation, the frameworks of which are differentiated depending on the
nature of the previous official activities of the person. An analysis of the legislation of foreign
countries permits to suggest that, for Ukraine, it is quite logical to borrow the provisions on the
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delimitation of the principles for “restrictions after termination of the activities” towards persons,
who have been occupying political positions, and civil servants taking into account the specifics of
their special status as well as their activities and their resources, therefore, the restrictions must
differ for them. The difference should be in time limits of the duration of such kind of restriction in
relation to persons mentioned — this period may be equal to two years with regard to persons
holding political positions, and as for civil servants — it may remain unchanged, that is equal to one
year. This will permit to bring domestic anti-corruption legal requirements closer in terms of the
consistency of the content of the restriction after the cessation of activities related to the functions
of the state or local self-government with the “real public service resource” that can be used by ex-
functionaries, with European and global standards of fight corruption, which have already been
tested by time and practice and have made a good showing. It is inappropriate to use estimative
concepts when formulating the content of the restriction (for example, “personally and
Substantially”, “acceptable”, etc.). It is sufficient to note that a person performed the functions of
the organization, control, supervision, coordination with regard to the relevant institution,
organization, enterprise, company (“legal entity of private law or individual entrepreneur””) when
formulating a legal provision that lies in exercising functions of the state or local self-government.
It is advisable to envisage the principles of responsibility of the person who has ceased to perform
the functions of the state or local government for violation of the relevant restriction in the single
article of the Code of Administrative Offenses of Ukraine separating from the similar principles the
responsibility of a civil servant or equivalent person as a special subject, as well as from the
principles of criminal liability (first of all, in the form of guilt and the consequences of non-
compliance). Accordingly, it is necessary to amend p. 1 of Art. 26 of the Law of Ukraine “On
Prevention of Corruption” differentiating the restrictions on persons who have been holding
political positions and other persons engaged in activities related to the exercise of state or local
government functions providing limitation of actions for two years for the first group and one year
from the moment of termination of activity on performance of state or local self-government
functions for others. It is essential to envisage the obligation for the persons to inform about all
types of activities and positions that they have occupied at the moment of termination of activities
related to the exercise of state or local self-government functions when getting a job in the “private
sector” during restriction operation. This will allow finding out the reasons for a conflict of interest
during the employment of a person in the “private sector” and resolving this issue in time. It is
expedient to amend p. 2 Art. 26 of the Law, Clause 4 by the provisions indicating that there is
administrative liability (for example, Article 172-8-1 of the Code of Administrative Offenses of
Ukraine ) for violation of the established restriction in the part of person’s failure to notify other
relations in the “private sector” when concluding labour contracts, civil deals, as well as in the case
of the establishment of representative relations where the other party may be represented by the
body, institution, organization, enterprise where the person worked at the time of the termination of
activities related to the exercise of state or local self-government functions.

In comparison with other special restrictions, the restriction after the termination of activities related
to the exercise of functions of the state or local self-government differs by a number of specific
features that determines the uniqueness of its resource. Taking into account the latter, the
effectiveness of using this restriction in corruption prevention and corruption-related offenses
depends on the certainty of its statutory principles in many respects, which makes it impossible to
manifest subjective discretion in interpreting, law enforcement and eliminates the grounds for a
diverse resolution of issues of non-compliance with this restrictions by different persons. The
achievemnts of positive foreign rule-making and law-enforcement experience regarding the use of
the resource of this type of restriction makes it possible to formulate proposals for: delimitation of
the principles of this restriction in relation to persons holding political positions and other persons
who carried out activities related to functions of the state and local self-government; with regard to
duration differentiation of the effect of this restriction depending on the subject it is orientated on;
the introduction of the obligation for the aforementioned persons to inform about any activities they
have been performing at the time of the termination of the special status during the restriction
period and in case of relations one of the parties with legal entities of private law, sole proprietors
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and relations of representation in their relations where there may be the body, institution, enterprise,
organization with which the person had relations at the time of termination of the special status;
introduction of administrative responsibility for breach to fulfill such a duty. The introduction of
such actions will contribute to the certainty of the legal framework of the relevant restriction,
simplification of the use of its resource in preventing corruption in all its manifestations and
eliminating the grounds for subjective arbitrary discretion in law enforcement.
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