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LEGAL CHARACTERISTICS OF SPORTS TRANSFERS
Tkalych M.O., candidate of juridical sciences

Zaporizhzhya national university, str. Zhukovsky, 66, Zaporizhzhia, Ukraine
Max_t@i.ua

The features of legal construction of the contract on the transfer of a professional athlete from one sports club to
another (transfer contract) are researched in the article. The author concludes that the transfer contract is a civil law
contract, which mediates a sports club assignment of the claim to the athlete for the implementation of sports
activities and participation in sports, in favor of another sports club, for the contract fee. At the present stage of
national professional sports the signing of transfer contracts in Ukraine is actually illegal, as it breaks the law. The
only possibility of legal and regulatory reasonable use of transfer contracts in Ukraine is the legal recognition of civil
law relations arising between athletes and sports clubs about the implementation of sports activities and participation
in sports with the possibility of contracting the provision of sports services (sports contracts).

Key words: professional sport, sport transfer, transfer contract, sport services contract, assignment.

IMPABOBASI XAPAKTEPUCTUKA TPAHC®EPHOI'O KOHTPAKTA
Txamuy M.O.

3anopooicckuii nayuonansheiii ynusepcumem, yi. XKykosckoeo, 66, . 3anopoacve, Vkpauna
Max_t@i.ua

B cratbe paccMaTpuBaroTCs OCOOSHHOCTH IMPAaBOBOW KOHCTPYKIHMH JOTOBOpa O Mepexojie MpOo(ecCHOHATBHOTO
CIIOPTCMEHA U3 OJHOTO CIIOPTHBHOTO Kiryba B Jpyroil (TpaHc(epHOTO KOHTpaKTa). ABTOp JETacT BBIBOA, UTO
TpaHC(EpHBIH KOHTPAKT SBISIETCS I'PAXKTAHCKO-IIPABOBBIM JJOTOBOPOM, KOTOPBIH OIOCPEIYeT YCTYNKY OJHHM
CIOPTHBHBIM KIIyOOM TIpaBa TpeOOBaHMS K CIIOPTCMEHY OCYIIECTBICHHS CIIOPTUBHOM NEATEIBHOCTH M YJacTHI B
CTIIOPTHBHBIX COPEBHOBAHMSX B MOJB3Y JPYroTro CHOPTHBHOTO KITy0a 3a ONMPEAeNCHHYI0 CTOPOHAMHE JJOTOBOpa IIIaTy.
Ha coBpemeHHOM »JTame pa3BUTHSI OTEUECTBEHHOTO NPO(GECCHOHAIBHOIO CIIOpPTa 3aKIIOYEHHE TpaHC(HEpHBIX
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KOHTPAKTOB Ha IepexoJbl CIIOPTCMEHOB B Ipeaeiax YKpauHbI ABISIETCS HE3aKOHHBIM, IOCKOJBbKY MPOTUBOPEUUT
JICUCTBYIOIIEMY 3aKOHOJATENbCTBY. ENMHCTBEHHOH BO3MOXKHOCTBIO 3aKOHHOTO M HOPMATHBHO OOOCHOBAaHHOTO
HCTIONB30BAaHUS TPAHC(EPHBIX KOHTPAKTOB B YKpaWHe SBISIETCS 3aKOHOAATENBHOE IPH3HAHME TPaXIaHCKO-
MIPABOBOTO XapaKkTepa OTHOUIEHWH, BO3HHKAIONIMX MEXTY CIIOPTCMEHAMH M CHOPTHBHBIMH KIyOaMH IO IHOBOAY
OCYLIECCTBJICHUS CHOPTUBHOM JEATENBHOCTM M Y4acTUs B CHOPTUBHBIX COPEBHOBAHUSAX, C BO3MOKHOCTBIO
3aKJIFOUEHUS I'PAXKAAHCKO-TIPABOBBIX KOHTPAKTOB O NMPEJOCTABICHUH CIOPTUBHBIX YCIIYT (CHOPTUBHBIX KOHTPAKTOB).

Knrouesvle cnosa: npogheccuonanvhviii cnopm, CROpMuGHulli mpauncgep, mpancgepHulli KOHMpaKm, KOHMPAKm
npeoocmasieHuu CNOPMUGHLIX YCye, Yeccus.

IMPABOBA XAPAKTEPUCTUKA TPAHC®EPHOI'O KOHTPAKTY
Txamug M.O.

3anopizvkuil Hayionanvhuil yHisepcumem, yi. JKykoscvkoeo, 66, m. 3anopiscoca, Yrpaina
Max_t@i.ua

CyuacHa cuCTeMa «CTIIOPTUBHHX TpaHC(EPiB» CIIpHsi€e pO3BUTKY KOHKYPEHIIII B CLOPTI, 3a0e3neuye OamaHnc MaiHOBUX
iHTepeciB CIIOPTUBHUX KIIyOiB i MpodeciiHuX COpPTCMEHiB, 3a0e31euye NOCTIHHNI pO3BUTOK IPOQeciifHOro cropTy
Ta €KOHOMIKH CIIOPTY B IiloMy. BinnosinHo, icHye 00’eKTHBHA HEOOXIJHICTH 3alPOBAJPKEHHS CYYacHOI MpPaBOBOT
KOHCTPYKILIi, CpsMOBaHO{ Ha BpETYIIOBaHHS TpaHC(epHHX BigHOCHH. HeoOXimHICTh BIIOCKOHANIEHHS IIPABOBOTO
PETYIIOBaHHS TPaHC(EPHUX BITHOCHH Y CIIOPTI OOYMOBJIEHa TAaKOXK KOMEpIliaTi3alli€lo CHOpTYy, SIKHHA Bce Oiiblre
HaOyBa€e O3HaK MOTYKHOTO CEKTOPY CBITOBOT €EKOHOMIKH, IIO CTPIMKO PO3BUBAETHCS HA PHHKOBHX 3aCa/1aX.

CHCTeMHHX JOCHI/DKCHb MNPAaBOBOTO 3a0e3NEUeHHsA CIOPTUBHHUX TpaHchepiB B Ykpaini Hemae. JlocmimkeHHS
3arajJbHUAX aCIEKTiB JOTOBIPHOTO PETYNIOBAHHA BIIHOCHH Y CIOPTiI BXOAUTH y Cepy HAyKOBUX IHTEPECIB TAKUX
3HAHHUX BITYM3HAHUX BUCHUX-LIUBUIICTIB, K B.B. Jlyup, €.0. XaputoHos, P.b. Illumxka.

l'onmoBHOIO METOIO Ii€l CTATTI € PO3KPUTTS MOXKIMBOCTEH Ta OCOOJIMBOCTEH NUBUIBHO-TIPABOBOTO PETYITIOBAHHS
BIZTHOCHH, TOB’S3aHHUX I3 TIepexoJaMH NPOQeciiiHNX CHOPTCMEHIB 3 OJHOTO CIIOPTUBHOIO KIyOy 10 IHIIOTO
(TpaHcepHHUX BITHOCHH) SIK B YKpaiHi, Tak i 3a KOPJOHOM, a TaKOXX IIPaBOBHII aHaNi3 KOHCTpYyKii TpaHcdepHoro
KOHTPAKTY.

Ci1ij 3a3HAYMTH, 10 €MHOTO YHi(iKOBAHOTO TMOHSATTS aHi CHOPTHBHOIO TpaHchepy, aHi TpaHCPEPHOro KOHTPAKTY
He icHye. Tak, nokanbHi aktn PIDA Ta YEDA Tiymauars TpaHcdep SK yrogy Mi CHOPTCMEHOM i CIIOPTHBHUMHU
KITy0aMu 111010 3MiHM peecTpallii criopTcMeHa 3 ofHoro kiy0y Ha iHmmid. Permament @OV 3i crarycy i Tpanchepy
¢yr6omicris [5] Bu3Hauae TpaHchep sk nepexin Gpyréoicta 3 0HOro Kity0y 10 iHIIOrO, a TpaHC(hEPHHI KOHTPAKT —
sK (opMy yroawm Mix KiyOamu mpo TpaHcdep. Bumaerbes, mo KoaHe 3 HaBEICHUX BH3HAYCHb HE BiIOMBA€E BCIX
ICTOTHHX O3HaK, NpPUTaMaHHUX TpaHc(epy croprcMeHa. CIifi HAaroJOCHTH, IO YMOBHHH TEpPMiH «TpaHcdep»
00’eqaye B co0i LMK KOMIUIEKC CKIQIHHAX 1 PO3TATYKCHUX BITHOCHH, SKi BHHHKAIOTH MK CIOPTCMEHAMH,
CIIOPTUBHUMH KiyOamu, TpeHepamu, QenepamisMd 3 BHIIB CIOPTY, ICpKaBHUMH OpTaHAMH TOMIO. 3MICTOM
BIIOBIHUX BiJJHOCHUH € B3a€MHI MpaBa Ta OOOB’S3KH, sSKi BHHHKAIOTh Yy CyO’€KTiB mpodeciiiHoi cropTuBHOT
JUSUTBHOCTI M1 Yac Mepexo/y CIOPTCMEeHa 3 OJTHOTO CIIOPTUBHOTO KIIYOy /0 iHIIOTO.

3a cBOIM XapakTepoM Taki IpaBa Ta 00O0B’SI3KH € TIePEeBAYKHO MAHHOBHUMH Ta OB’ sI3aHi 3 HEOOXIIHICTIO TapaHTyBaTH
caMe MaliHOBI IHTepecH BCIX 3alydeHUX 0 MpOLEIYpH Mepexoay CHOpTCMeHa cy0’ekTiB. BoweBuub, Mix
3a3HaYECHNMH Cy0’€KTaMM CKJIAJAI0THCS IUBIIBHO-TIPABOBI BiIHOCHHY, 3aCHOBaHI Ha IOPHMYHII PIBHOCTI, BUIBHOMY
BOJICBHSIBIICHHI, MallHOBill camocTiiiHocTi. OTXxe, TepMiH «TpaHchep» Mae BUKOPUCTOBYBATHCS [UIS MO3HAYCHHS
€aMoro IMepexoy CIOPTCMEHA 3 OfHI€] CIOPTUBHOI OpraHizamii A0 1HIIOI, a IOPUANIHUM (DAKTOM, SKHH TOPOIIKYE
mpaBa Ta OOOB’SA3KHM BiANOBIIHUX CyO0’€KTiB, € LUBUILHO-TIPABOBUII MpaBounH. TakUM MPaBOYMHOM € JOTOBIp
(KOHTpAaKT) MpoO Mepexia CIopTCMEHa 3 OJHi€i CIOPTHBHOI opraHizamii A0 iHIIO! (TpaHC(hEpHU KOHTPAKT), SKUH
MIOBUHEH YKJIAAaTHCS 32 HOPMAaMH [IUBUTEHOTO NpaBa.

[TpaBoBizHOCKHH, TIOB’s3aHi 3 MPABOBHM O(GOPMIICHHSIM MEPEXOAIB CIOPTCMEHIB 3 OJIHOTO CIIOPTUBHOIO KIyOy 10
IHIIIOTO, PErJIaMeHTYIOThCS 3a JOIOMOTOI0 JOTOBOPIB PO IMEPeXiJ CIOPTCMEHIB 3 OJHOTIO CIOPTHBHOTO KIIyOy 0
ixmoro (TpancdepHuME KOHTpakTamu). OCKUIBKY 3a3Ha4eHi MPaBOBIHOCHHH 32 CBOEIO CYTTIO € MaifHOBUMH, TO B
MOBCSAKICHHUN BJKUTOK YBIMIIUIM Taki TepMiHH, SK «IOTOBIp KYyMiBII-IIPOAAXY» TIpPaBIs, «OPEHIA CIIOPTCMEHay,
«IOTOBIp 3MIiHHM IpaBLiBY, «IpaBa Ha CIIOPTCMEHa» ToIo. [IpoTe Taki TEpMiHM HE € MPABOBUMH, OCKIIbKH (i3udHa
ocoba He Moxe OyTH 00’€KTOM MPaBOBIIHOCHH 1, BiANOBIIHO, mpeamMeroM JjoroBopy. OTke, HE3BaXal4d Ha
30BHIIIHIO MPOCTOTY TpPaHC(EpPHUX BIAHOCHH 1 OYEBHAHICTH BHOOpPY BHAY LUBUIFHO-TIPABOBOTO IOTOBODY, Yy
MIPaKTUYHIH IUIOMUHI iCHYE ITijIa HU3Ka Ipo0iieM, OB’ I3aHHX 13 IIPABOBUM PEryJIIOBAHHSIM 3a3HAYCHUX BiJHOCHH.

Hacawmmepe BUHVMKAE JIOTIYHE TTUTAHHS, 110 XK € MPEIMETOM TPaHC(HEPHOro KOHTPAKTY. SIKIO MPHUCTATH Ha IO3UIII0
BITYM3HSHOTO 3aKOHOJABIS Ta MNPHIIYCTUTH, IO CIOPTHUBHI KOHTPAKTH, SKi YKIAAHOThCS MDK Kiybamu Ta
CIIOPTCMEHAMH, € TPYZOBUMH JIOTOBOPAMH, TO MOJKJIMBICTH YKJIAJEHHS TpaHC(EPHHX KOHTPAKTIB CTaBUTHCS MiJ
BEJIMKHUI CyMHIB i3 TOUKH 30pY 3aKOHHOCTI Ta OOTpYHTOBAHOCTI. Y TakoMy pasi crioptcmen 3a Hopmamu K3nll Ykpainu
NPHITMHSIE CBOT TPY/IOBI BiIHOCHHHU 3 OJHUM KIyOOM Ta yKiaJae TPYAOBHIA OroBip 3 HOBUM KiyOooM. BinmosinHo, 3a
YMOBaMH TPaHC(EpHOro KOHTPAKTy OJHA CTOPOHA Mae PO3ipBaTH CTPOKOBHI TPYHOBHI TOTOBIp 3i CIIOPTCMEHOM, a
iHIlIA CTOPOHA — YKJIACTH TPYAOBHIA JIOTOBIp 31 cioprcMeHoM. [IpoTe BiJHOCHHM 3 NPUBOAY YKIIAJCHHS Ta PO3iPBAHHS
TPY/IOBHX JIOTOBOPIB i3 TpaliBHUKaMK HE MOXYTb OyTH MPEMETOM LMBIJIBHO-IIPABOBOIO JIOTOBOPY, OCKIIBKU BOHH HE
€ MaifHOBUMH, HE MiUIraloTh T'POLIOBIM OLIHIN, a OTXKE, He MOXyTh HaOyBaTH (hopmu 3000B’s3aHb. BimmoimHo,
mpeaMeT TpaHcepHOTO0 KOHTPAKTy B TaKOMY pasi B3araii BiAcyTHid. A BigmoBimHo 1o 4. 1 cr. 638 LUK VYkpainu
JIOTOBIp € YKIIaJCHUM, SKIIO CTOPOHHU B HAICKHIA (OpMI JOCATIH 3rOIH 3 YCIX ICTOTHHX YMOB JOTOBOPY. ICTOTHHMEI
YMOBaMH ZIOTOBOPY € YMOBHU HPO HPEAMET JOTOBOPY, YMOBH, 1110 BU3HAUEHI 3aKOHOM SIK ICTOTHI 200 € HeOOXiTHUMH JU1st
JIOrOBOPIB LIbOTO BUJLY, @ TAKOXK YCI Ti YMOBH, ILI0JI0 SIKMX 32 3asBOIO X04a O OJIHi€T 31 CTOpiH Mae OyTH JOCATHYTO 3rOJIH.
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TakuM 4MHOM, 32 YMOBH BU3HAHHS TPYIONPABOBOIO XapaKTepy CIIOPTHBHOTO KOHTPAKTY BCi TpaHC(EPHI KOHTPAKTH
€ HIKYEeMHHMH. biibplie TOro, OCKIIBKH BiIIOBIAHO JO HOPM TPYIOBOTO 3aKOHOJABCTBA CIIOPTUBHI KITyOH-
poboToaBIi HE MalOTh MpaBa KOJAHUM YMHOM BIUTMBATH Ha BHOIp CIIOPTCMEHOM IHIIOTO KIyOy-poOOTOAAaBII, TO
YKIIQJICHHSI TPAHC(HEPHOrO KOHTPAKTy MOXKHA TPAKTYBATH SIK OOMEKEHHsI KOHCTHTYI[IHOTO TpaBa CIIOPTCMEHA Ha
BUIBHUIT BUOIp poay HisIBHOCTI Ta Micus poboTH. OTKe, 0YEBUIHO, IO TPYAOBE MPAaBO HE NA€ 3MOTH HAICKHIM
YUHOM O(OPMHTH BIHOCHHH, SIKi BUHUKAIOTh MIXK CIIOPTHBHHM KJIyOOM 1 CIOPTCMEHOM, 1 TpaHcdepHi BiJHOCHHH, a
MOJCKYN — IPSMO 0OMEXKYE MpaBa Ta CBOOOIN YUIaCHHUKIB BITHOCHH Yy cepi cropTy.

BincyTHicTh 3aKOHOJABYOTO 3akpimuieHHs1 AediHilil TpaHCpepHOro KOHTPAKTy, HOro iCTOTHUX YMOB, TpaB Ta
000B’s3KIB CTOpiH i XMOHa Opi€eHTalis HA TPYIONPABOBI IMPUINCH NPHBOIATH JO IJIKOBUTOI IUTyTAHWUHU Y
MIPaBO3aCTOCOBHIN iSUIHOCTI. BUXons4n 3 HaBeIEHOTO, MPOTIOHYEMO HAa3MBaTH TPaHC()EPHUI KOHTPAKT LUBUIHHO-
[PaBOBUM JJOTOBOPOM, SIKMil OIOCEPEIKOBYE MOCTYIKY OJHHUM CHOPTHBHUM KIyOOM IpaBa BUMOIH 10 CIIOPTCMEHA
11010 3MiHCHEHHS CIIOPTUBHOI OisUTBHOCTI Ta y4acTi B CHOPTHUBHHUX 3MaraHHAX Ha KOPUCTH 1HIIOTO CIIOPTHBHOTO
Ki1yOy 3a BU3HAUECHY CTOPOHAMH JIOTOBOPY TIIATY.

OTxKe, €AMHAM HIIIXOM (OPMYBaHHS aJEKBATHOI NMPAaBOBOi KOHCTPYKIIl TpaHC(EPHOTO KOHTPAKTY B CIIOPTI Mae
OyTH BU3HAHHS LMBIJIBHO-TIPABOBOI NPHUPOJY BIJHOCHH, IIO CKJIAJAalOThCS MK CIIOPTCMEHAMH Ta CHOPTHBHHMH
KIyOaMmu B IIpoIeci 3/1ifiCHeHHs CIIOPTHBHOI AisUTbHOCTI. BiqmoBiqHi 3MiHN MatoTh OyTH BHECEHI NpUHANMHI B 3aKOH
VYxpainn «[Ipo ¢izmuny KyneTypy i cnopt». KpiMm Toro, aGCONHOTHO HEOOXiTHHM € 3aKOHOJABYC 3aKPIIUICHHS
BU3HAUEHHS TPaHC(EPHOTo KOHTPAKTY, YiTKe (POPMYIIIOBAHHS HOTO MPEAMETY, IHIINX ICTOTHUX YMOB, BCTAHOBJICHHS
HOPSI/IKY YKJIQJICHHS Ta PO3ipBaHHSA KOHTPAKTY, KM OM HE CyNepeyrB YMHHOMY HAIliOHAJbHOMY 3aKOHOJABCTBY
VYkpainu Ta akTaM MDKHApOJHHUX CIIOPTHBHUX OpraHi3amiil.

Kniouosi cnosa: npogecivinuii cnopm, cnopmugsHuil mpaucgep, mpancgepHuii KOHMpaxm, KOHMPAKm npo HAOAHHA

CROPMUGHUX NOCILY2, YeCis.

Modern system of professional sport is not able to function properly without sport transfers. The system of
sport transfers promotes the development of competition in sports and provides balance between the property
interests of sports clubs and professional athletes. Accordingly, there is an objective need for introducing
modern legal constructure aimed at regulation of transfer relationship.

The need to improve the legal regulation of transfer relations in sport is also due to the commercialization of
sport, which is increasingly becoming unmistakably powerful sector of the world economy. Thus, in the
2010-2011 season only in the EU there were registered 18 307 of football transfers totaling 3 002 198 000
euros [1].

Unfortunately, there are no systematic research of sport transfers in Ukraine. The research of general aspects
of contractual regulation of relations in sport is in the scope of scientific interests of famous Ukrainian
lawyers as V.V. Luts, Y.O. Kharitonov, R.B. Shyshka. Contractual relations in sport is the subject of
research of young scientists as Y.S. Sukha and M.A. Tikhonova. There are also foreign authors and
researchers, who study legal sports transfers, as V.P. Vaskevych, D.V. Gorlov, S.V. Alekseev, John
Spangler, Paul Anderson, Dan Connaughton and others.

The purpose of this article is to outline the features and characteristics of civil-legal regulation of relations
connected with transfers of professional athletes from one sports club to another (transfer relations) both in
Ukraine and abroad, as well as legal analysis of transfer contract. The subject of this research includes
historical aspects of the formation of modern system of legal regulation of transfer relations in sport.

The term “football transfer” was first coined in 1885 by the Football Association of England, which
introduced the world's first request of registration of players tried to regulate the transfers from one sports
club to another. Transfers in the modern sense emerged in 1925 in France. Since then, the athlete was limited
to the right to leave the sports club without the agreement of the Football Association and the club within one
season. Further development of the transfer system in Europe has led to a substantial restriction of the rights
of athletes. Thus, after one season the club could extend the term of the contract with the reduction of fees, to
conclude a contract with another club or unregister athlete and give him the right to choose another club (free
transfer). The appeal of restrictions on the rights of athletes for transfers to other sports clubs after the expiry
of the contract was the subject of sport suits of sportsmen to the European courts. In particular, in 1963 the
Supreme Court of England considered that the system transfers, valid at that time, unduly restrict the market
trade.

All forms of compensation payments in case of expiry of the sports contract were abolished in France since
1969, and in Germany — since 1979. In other EU countries such rule was introduced after decision of the
European Court of Justice in “Bosman case” [2]. On the 15 December 1995 the court ruled that the current
system does impose restrictions on the free movement of labor, what is contrary to Article 39 (1) of the
Treaty on European Union (now — Article 45 (1) of the Treaty on the Functioning of the EU). Bosman and
any other EU players were given a free transfer at the end of their contracts, provided the transition from
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club to club within the EU. The “Bosman case” marked the beginning of the current stage of development of
sports transfers in Europe.

Concerning the transfer system of Ukraine, it is gradually developing in the context of European and
international systems, but at the national level it has many problems. In particular, the main obstacle to the
formation of modern system of transfers of the players in Ukraine is reluctance of national legislators to
recognize the relationship between athletes and sport clubs as civil legal relations, which we believe reflects
the substance of these relationships.

The outdated approach, according to which these relations should be regulated by the norms of labor
legislationis an obstacle to the use of civil remedies of contractual regulation of relations between the athlete
and the club. Thus, part. 2, art. 38 of the current law of Ukraine “On Physical Culture and Sport” [3] of
12.24.1993 (hereinafter — the Law) provides that the activities of professional athletes made according to this
Act, the Labour Code of Ukraine and other legal acts, as well as the statutory and regulatory documents of
national and international sports organizations. The current version of the law does not contain any mention
of the transfer contracts. Surprisingly, but the art. 23.3 of the Law, which provided that a professional athlete
has the right to transfer to another sports club, located on the territory of Ukraine or abroad, if the expiration
of the contract and performance specified in this contract obligations; formalize mutual agreement between
clubs and professional athletes before the expiry of the contract or default of commitments to professional
athletes specified in this contract was removed from the text of the law.

We can assume that the legislature had given the matter «at the mercy» of sports federations who are better
aware of the question. However, in this case the national legislator refuses to implement its direct legislative
functions. So, instead of improving the legal regulation of transfer relations, lawmakers totally refused of
appropriate legislative foundation of researched relations.

It is illogical, but the law does not mention the civil legislation as the basis for regulation of transfer
relations. Meanwhile, the Civil Code rules are capable to regulate not only the transfer relations, but also
relations between athletes and sports clubs concerning the sports activities and any other property relations
that arise in professional sports. In particular, art. 1 of the Civil Code of Ukraine [4] provides that civil law
regulates the individual and property relations (Civil Affairs), based on legal equality, free will and property
independence of their participants.

Part 1 of Art. 38 of the Law stipulates that professional sports is a commercial area of activity in sports
associated with the preparation and conduct of sporting events for profit at a high organizational level. Thus,
the property relations that arise in the course of business entities of professional sports is covered by the
subject of legal regulation of civil law regarding the use of individual or collective professional athlete skill
as sports services. The construction of civil contract is most suitable for regulating of named relations, even
if such contract is not required by law. Furthermore, p. 1 of Art. 6 of the Civil Code of Ukraine provides that
the parties may enter into a contract which is not provided by acts of civil law, but meets the general
principles of civil law. Accordingly, either transfer contract of contract of sports activity should be awarded
on the basis of civil law.

Researching the peculiarities of legal regulation of sports transfers it is important to define the concept of
sports transfers. It should be noted that there is no a unified concept sports or transfer. Thus, FIFA and
UEFA local acts define transfer as an agreement between the athlete and sports clubs to change registration
of a sportsman from one club to another. FFU regulations on status and transfer of players [5] define transfer
as a transition of player from one club to another, whereas the transfer contract is a form of agreement
between the clubs on the transfer. It appears that none of the definitions reflects all the essential features of
the sport transfer. It should be emphasized that the conventional term “transfer” brings together a range of
complex and branched relationships that occur between the athletes, sports clubs, coaches, federations of
sports, government agencies and others. The content of these relations are mutual rights and obligations
arising of professional sports activities during the transition of athlete from one sports club to another.

By its nature, such rights and obligations are mainly related to property and the need to guarantee property
interests of all persons involved in the procedure of transition of athlete. Obviously, civil legal relationships
are composed between these persons. Such relations are based on legal equality, free will and property
independence. Thus, the term “transfer” is used to refer to the transition of the athlete from one sport
organization to another, butcivil transaction is a legal fact which gives rise to rights and obligations of
relevant actors. This transaction is an agreement (contract) on the transition of athlete from one sports
organization to another (transfer contract), which should be concluded by the civil law.
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To determine the legal nature of the transfer contract we need to find out what is actually the transfer is and
what relationships are regulated by the transfer contract. Thus, the term transfer covers the following cases:
the athlete is registered for a new sports club after the expiry of the sports contract payments without transfer
fee to new club; the athlete is registered for a new sports club before the expiration of the contract with fee
from the new club; the athlete is temporarily registered for the new club without termination of the contract
with the previous sports club. Depending on the availability of transfer satisfaction and kinds of such
satisfaction transfers are divided into several subspecies.

First, we can name transfers without fee and transfers with transfer fee. In football such transfers take place
in case of transfer of an athlete after the expiration of the contract provided the athlete is older than 23 years.
The transfer in this case is to change the formal registration of an athlete from one sports club to another.
Another type of free transfer is when an athlete moves temporarily to another club without paying any
transfer fees and remaining connected with the previous club. The second group of transfers includes transfer
fee. Transfer fees consists of the transfer price which is set by agreement of the contract parties, mandatory
compensation payments to sports organizations if the athlete has not reached 23 years and mandatory
solidarity payments (5% of the transfer price of each athlete going for sports organizations, where the athlete
played until he reached 23 years old).

The legal regulation of transfers of athletes from one sports club to another is fulfilled by the transfer
contracts. Relations mentioned above are essentially property relations, so the daily consumption included
terms such as “sale contract”, “rent of the athlete”, “barter of players”, “rights for the athlete” and so on.
However, these terms are not legal, because a person can not be the object of legal relations and, therefore,
the subject of contract. Thus, despite the apparent simplicity of transfer relations and obvious choice of the
type of civil contract, in practical terms there are a number of problems related to the legal regulation of
these relations.

First of all, there is a logical question, what is the subject of the transfer contract. If you stick to the position
of the national legislature and assume that sports contracts concluded between clubs and athletes, are
employment contracts, the possibility of a transfer of contracts put serious doubts in terms of legality and
reasonableness. First of all, in this case the athlete terminates his employment relationship with one club and
enters into an employment contract with a new club according to the Labor Code of Ukraine. Under the
terms of the transfer contract, one party must break fixed-term employment contract with the athlete, and the
other side has to conclude an employment contract with this athlete.

However, relations on the conclusion and termination of employment contracts with employees can not be
the subject of a civil contract because these relations are not connected with property aspects, they are not the
subject of monetary evaluation, and therefore —they can not take the form of civil obligations. Accordingly,
in this case there is no the object of the contract transfer at all. And according to part. 1 of art. 638 of the
Civil Code of Ukraine the contract is recognized concluded, if the parties have agreed on all essential terms
of the contract in due form. The essential terms of the contract are the terms concerning the subject of the
treaty, the conditions defined as essential by law or necessary for contracts of this kind, and all the conditions
agreed by the parties.

Therefore, provided the recognition of labor-legal nature of sports contract, all transfer contracts are void.
Moreover, since under the labor laws, sports clubs-employers have no right in any way influence the choice
of club-employer, the conclusion of the transfer contract can be interpreted as restricting of the constitutional
right of the athlete to free choice of occupation and place of work. So it is clear that the labor legislation does
not allow to issue properly relations between the sports club and the athlete as well as transfer relations, and
sometimes — directly infringes on the rights and freedoms of the participants relations in sports.

The lack of legal definition of the transfer contract, as well as its essential conditions, rights and obligations
of the parties and wrong orientation to labor-legal requirements lead to complete confusion in law
enforcement activities. For example, Zaporizhzhya Regional Administrative Court in its order dated
03.02.2012 on the case 2a-7029/09/0870 states that the contract fee is made for the «transfer of the right of
the football player to play in PFC «Metallurg, Zaporizhzhya» [6]. Thus the court defines the object of the
transfer contract as the right to ensure that football fulfills his labor obligations in another club. But the right
to employment can not be the subject of a civil contract.

However, some scientists admit the possibility of including of the right to employment of an athlete to the
civil relations. Thus, A.A. Lukyantsev and V.S. Burov noted that “the rights of the employer may be the
subject of the transfer contract, along with its price and in conjunction with it. These rights are terminated for
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the “club-seller” and appear for the “club-buyer”. No other rights than the rights of the employer may be
transferred in such situation. <...> Concerning the admissibility of the rights of employer in the civil
turnover, it is undeniable that such involvement permanently occurs in practice on a stable basis and it
doesn’t have any public danger” [7, p. 63].

It should be noted that the above statement looks quite logical, but the rights of employer priori can not be
the object of civil rights. In this case, law enforcement can be reduced to absurdity, freely “selling” and
“buying” mechanics, teachers, drivers, judges and other professions. In our view, making assumptions about
the actual inclusion of the rights of the employer to civilian turnover, we blur the boundaries of legal
regulation of civil and labor law, actually emasculating their content.

The only time when labor legal norms can theoretically be used to regulate professional sport, is a contract of
sporting activities (sports contract), which, in our opinion, can be provided with additional rights and
guarantees for the athlete, labor law. In this case the provisions of labor law could be applied only subsidiary
and within the limits agreed by the parties. The possibility of signing the contract based on prescriptions
Avrticles 6 and 627 CC of Ukraine, according to which the parties are free to contract, contractor selection
and determination of the contract to meet the requirements of the Code, other acts of civil legislation,
business traditions, the requirements of reasonableness and fairness; the parties may enter into a contract
which is not provided for acts of civil law, but meets the general principles of civil law; the parties may
resolve the contract, which provided for acts of civil law, their relationship not covered by these acts; the
parties to the agreement may derogate from the provisions of civil law and regulate their relations at their
own discretion.

In our view, to define what transfer contract in sports is one needs to find out the essence of the relationship
developing between the sports club and athlete. The main purpose of the existence of professional sports
clubs involved in competitive activities is the profit. The main goal of professional athlete is to profit as
remuneration for participation in competitive sports and training activities in the team of sports club.
Obviously, the athlete gives sports service to the sports club under the contract. Thus, the purpose of the
transfer contract is the assignment of rights to the services given by the professional athlete from one sports
club to another. According to D. Gorlova, in case if the law “On Physical Culture and Sports” recognizes
relationship between sports club and athletes as civil legal relations, it will be possible to design the contract
of assignment if the club pay upfront fee for his services, or using a mixed agreement (for property rights and
the transfer of debt) in case if the previous club not only transmits its request to the player, but will transfer
its debt of remuneration for the new club.

Thus, the only way to create an adequate legal construction contract transfer in sports must be the
recognition of the civil nature of relations arising between athletes and sports clubs in the course of sports
activities. Appropriate changes must be made at least to the Law of Ukraine “On Physical Culture and
Sports”. In addition, it is necessary to have legislative definition of the transfer contract, the clear wording of
its subject and other essential conditions, establishing of the procedures for the conclusion and termination of
the contract, which would not contradict national legislation of Ukraine and acts of international sports
organizations.
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JOTOBIPHUI CIIOCIE BUHUKHEHHSI ITIPABA 3EMEJIBHOTI'O CEPBITYTY
3A 3AKOHOJABCTBOM YKPAIHH
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3anopizbkutl HayionanebHull yHieepcumem, 8yi. JKyrkoacvroeco, 66, m. 3anopidxcocs, Yrpaina
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CrarTsi TpHCBSYCHA aHaJi3y OCOOJMBOCTEH [OrOBOPY IIPO BCTAHOBJICHHS IIpaBa 3€MENBHOTO CEPBITYTY SIK
CaMOCTIHHOTO IUBIJIBHO-TIPABOBOTO JOTOBOPY, CIIPSIMOBAHOTO Ha pPealliallilo peuoBOro NpaBa KOPUCTYBAHHS TY>KHM
HEPYXOMHM MailHOM. J[eTanbHO aHali3yIOThCsl IpeMeT, 00’ eKT, Cy0’ eKTHHI CKIIaJ] JOTOBOPY, @ TAKOXK HOro iCTOTHI
yMOBH: Mipa (00CAr) KOPUCTYBaHHS YYXKOK 3EMEIbHOI IUISHKOIK, MpaBa Ta OOOB’SI3KM CTOPIH, CTPOK ii,
BIANIOBINANBHICT CTOPIH 32 MIOPYIISHHSI yMOB JIOTOBOPY.
Kniouoei cnosa: npaso kopucmy@anus uysjicum Mainom (cepgimym), 3emenvHuil cepgimym, 00206ip npo 6CMAaHOGICHH
3emenbHo20 cepeimymy, piuienHs cyoy, 3emelbHa OLNAHKA, Cepeimyapill, 61achuk 3eMeabHoil OUIANKU (3eMIeKOPUCTTYEAt,).

JIOrOBOPHOM CIIOCOB BO3SHUKHOBEHMSA [IPABA 3EMEJBHOI'O CEPBUTYTA
1O 3BAKOHOJATEJIbCTBY YKPAUHBI

[[umanosa O.A.

3anopooicckuii HayuonanvHblll yHugepcumem, yi. JKykoeckozo, 66, 2. 3anopooicve, Ykpauna
olga.znu.108@gmail.com

CraTesi TOCBAIIEHA AaHAIM3y OCOOCHHOCTEH JOroBopa 00 yCTAHOBICHHWHM IIpaBa 3EMEIBHOTO CEpPBHUTYTa Kak
CaMOCTOSITENILHOTO TPaXJAHCKO-IIPaBOBOTO JIOrOBOPA, HAMPABIEHHOTO HAa PEATN3aIHI0 BELIHOTO MpaBa MOIb30BaHHs
Yy)KUM HEIBIDKHMBIM HMYIIECTBOM. JleTabHO aHANIU3UPYIOTCS MPEAMET, 00BEeKT, CyOBeKTHBI COCTaB AOTOBOpa, a
TaKXKe €ro CYyILIECTBEHHble YCJIOBUA: Mepa (00BEM) IOIB30BAHUS UYKHUM 3E€MEJIBHBIM Y4acTKOM, MpaBa H
00513aHHOCTH CTOPOH, CPOK A€HCTBHS, OTBETCTBEHHOCTh CTOPOH 3a HAapYILICHHE YCIOBHUH JIOr0BOPA.
Kniouesvie crosa: npago nonv308amus YysucuM UMYWECHBOM (Cepeumym), 3eMenvHblil cepeumym, 002080p 00
YCMAHOBNEHUU 3eMeNbHO20 CepeUmymad, peuienue cyod, 3eMeNbHblll YUacmoK, cepeumyaputi, co6CmMeeHHUK 3eMeIbHO20
yuacmxa (3eMaenonb308amens).
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