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KPUMIHAJIBHA TPOIECYAJIBHA BIIITIOBIJIAJIBHICTh: JUCKYCIi TA KOHIEIIIII
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JlocipkeHO HayKOBI IIAXOAW JIO PO3YMIHHS CYTHOCTI TEPMIHIB «IOPHIMYHA BiJIIOBIJAJBHICTEY 1 «KpUMiHAJIbHA
nporecyanbHa BiNOBiAaNbHICTE». AKIEHTOBaHO, o B cepeanti 1960-x pp. BueHi po3poOHIM KOHIICIILiO
[IAPOKOTO MiAXOAY M0 PO3YMIHHS FOPUAMYHOT BIAMOBINAIBHOCTI, SIKY OyJI0 MIATPUMAHO TAKOX MPOIECyaTiCTaMH.
JlocnimpkeHo MOTIsIau BUCHUX, SKi KPUTUKYIOTh BHOKPEMIICHHS [TO3UTUBHOTO ACHEKTY FOPUINYHOI BiAMOBIAIBHOCTI.
OOrpyHTOBaHO, IO KPUMIHAIbHY IpOLECyalbHy BiANOBIAAIbHICTh BapTO PO3MNIAAATH K BiAMNOBITAJIBHICTH 32
TOPYIICHHS BUMOT KPUMIiHAJIBEHOTO MPOLECYaIbHOTO 3aKOHOIaBCTBA.

Kniouoei cnosa: wopuouyna 8ionogioanbHicmy, KpUMIHATbHA NPOYECYATbHA 8I0NO0BIOATbHICMb, BUOU B8I0NOBIOATLHOCTII,

HACTIOKU, NO3UMUBHUIL ACNEKM, He2aMUSHUL ACNeKN.
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HccnenoBanbl Hay4Hble MOAXOAbI K MOHMMAHHIO CYLIIHOCTH TEPMHHOB «IOPUANYECKAs OTBETCTBEHHOCTH» U

«yTOJIOBHAS MPOLIECCyaNbHAsE OTBETCTBEHHOCTEY. AKIEHTHPOBAHO, 4TO B cepepune 1960-x rr. yuensie paspaborann

KOHIIETIIIMIO IIMPOKOTO MOAXOAA K MOHMMAHHUIO IOPUINYECKOH OTBETCTBEHHOCTH, KOTOPYIO MOAAEP AU TaKKe

MIpoIlecCyaNnucThl.  MccrmeqoBaHbl B3MUISABI  yUEHBIX, KOTOPBIE KPUTHKYIOT BBIICICHHE IIO3UTHBHOTO AacHeKTa

IOPUANYECKOH OTBETCTBEHHOCTH. OOOCHOBAaHO, HYTO YTOJNIOBHYIO IIPOIECCYalbHYI0 OTBETCTBEHHOCTH CIETyeT

paccMaTpuBaTh Kak OTBETCTBEHHOCTH 32 HapyIIeHNe TpeOOBaHMIT yTOIOBHOTO MIPOIECCYATBHOTO 3aKOHOIaTEIbCTBA.
Kniouesvie crosa: 1opuouueckas omeemcmeeHHOCHb, Y20N06HA  NPOYECCYalbHAs  OMEEmMCMEEHHOCHb,  GUOb
0MBemcmeeHHOCMU, NOCAeOCMBUS, NOZUMUGHBII ACNEKN, He2AMUBHBIL ACNeKN.

CRIMINAL PROCEDURE RESPONSIBILITY: DISCUSSIONS AND CONCEPTS
Bilokin R.M.
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The domestic science has no single universally accepted approach to understanding the essence of the “legal
responsibility” or “procedural criminal responsibility” terms. The legal liability is defined in different works in
different ways, like legal obligation, additional legal obligation, a measure of state coercion, penalty, implementation
of sanctions, legal status element, and accountability. The essence of the legal responsibility is disclosed by the terms
such as performance, enforcement, implementation, awareness, compliance, attitude, reference, occurrence,
recognition, status, prosecution. This is due to the complexity of this legal phenomenon.

In jurisprudence, the legal responsibility has traditionally been seen as a consequence, the responsibility for an
offense. Since the mid 1960-ies, the scientists began to talk about the feasibility of isolating the positive legal
responsibility. They developed the concept of a broad approach to understanding legal responsibility, according to
which there are two aspects of responsibility, i.e. positive (faithful implementation of all laws by an entity) and
negative (duty of the offender to suffer some negative consequences for an offense on the part of the state).

In criminal procedural science, the concept of a broad approach also received support among scientists. In particular,
G.N. Vetrova argues that a positive aspect of responsibility is shown in bringing of a conduct by a criminal
procedural activity participant member in line with the law, its abeyance to prescriptions of the law, and the negative
consequences can occur for a person in the case of violation of the law.

However, both at the general theoretical level and the procedural scientists are conducting the scientific debate on the
subject. The critics of isolating a positive aspect of legal responsibility substantiate their view by the following
arguments: this means an actual liquidation of responsibility as a legal institution; the peculiarities of legal
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understanding of responsibility is lost and a need for a new term arises; one concept unites two qualitatively different
categories; in the existing definitions, the terms can be substituted; one cannot describe the legal responsibility by
categories which are moral rather than legal; a positive liability has no legal properties; the concept of positive
responsibility is due to ideological reasons.

In the theory of criminal procedure, the scientists also note that it would be more properly to introduce a concept of
social (legal) debt, which is not the responsibility but a motivation of lawful behavior, instead of the positive
responsibility. Not objecting to the fact that responsibility as a social phenomenon has two forms (positive and
negative), the author concludes that the criminal procedural responsibility should be considered as responsibility for
violation of the criminal procedural law.
Key words: legal responsibility, criminal procedural responsibility, types of responsibility, consequences, positive aspect,
negative aspect.

IOpuanyHa BIANOBIAAIBHICTh € OJIHIEI 3 HAWBaXJIMBILIMX KAaTEropiil mpaBo3HABCTBA. JOCIIHKYIOUYH IO
npobjeMy Ha 3araJbHOTEOPETHYHOMY piBHI, Y4€HI MPOMOHYIOTh Pi3HI KOHLEMLil, SIKi JOMOBHIOIOTb,
YTOYHIOIOTh Y{ CHPOCTOBYIOTH OAHA OJIHY. Takuil cTaH HEBU3HAUEHOCTI HEIaTUBHO BIUIMBAE HA PO3BUTOK
HAayKOBHX IOTJISI/IIB B OKPEMHX Tally3eBUX HayKaxX, 30KpeMa W y KpUMiHaJIbHOMY IMporeci. BincyTHIiCTh
OJHO3HAYHOTO MiAXOLY IO PO3YMIHHSI TepMiHA «KpHUMiHaJIbHA MpolecyalbHa BiANOBIAaIbHICTEY HIKOAUTH
SIK TIPaBO3aCTOCOBHIN, TaK 1 3aKOHOTBOPYii AiSUTBHOCTI.

[IpoGiiema rOpUAMYHOT BiIOBIJATBHOCTI OyJia JOCHUTh aKTyaJIbHOK B HAYKOBHX KoJjax i3 cepeaunu 1960-x
o 1990-x pp. Ii nmocnipkyBanu [.H. Berposa, [1.C. Enbking, 3.®. Kospira, O.E. Jleiict, M.C. Marnein,
[1.0. Henbaiino, LJI. Ilerpyxin, I.C. Camomenko, B.I'. CwmipnoB, M.C. Crporosuy, M.X. ®apykmiuH,
A.C. llIabypoB. Ha cygacHOMy eTarmi po3BUTKY MPaBOBOI HAYKH I1€ TTUTAHHS IPOJOBXKYIOTH PO3POOIISATH SIK
Ha piBHi Teopii npasa (I.A. be3knyouii, M.B. Bitpyk, O.B. Isanenxo, A.O. Ocaynenko, B.M. ManiHoBCbKa),
Tak 1 B TpomecyarnbHHX Tamy3sx nmpaBa (JI.B. TaBpwmok, [.M. Jlykima, A.B. Myp3aHoBcbKa,
O.M. Osuapenxo, B.B. Poxnosa).

Meroro ctaTTi € aHali3 KOHLENMiH PO3yMiHHS CYTHOCTI IOPUAMYHOI W KpPUMIHAJIBHOI MpoOLECyalbHOI
BiJIMOBIIaJIbHOCTI, BUSBIICHHS JUCKYCIMHUX ACHEKTIB IIMX KOHIENII Ta OOTpYHTYBaHHS BIACHHUX TIOTJIS/IIB
1010 PO3YMIHHS CyTHOCTI KpUMiHAIBHOT MPOIIECYaTbHOI BiIOBITATBHOCTI.

VY BITUM3HSHII Hayli HeMae €IWHOTO 3arajJbHOBHU3HAHOTO MiIXOAy A0 3’SICyBaHHS CYTHOCTI TEPMiHiB
«IOpUAMYHA BiJMOBINANBHICTE» YH «KpUMiHAJbHA TpoOIeCcyalbHA BiANOBiNaNbHICTE». HOpuanuna
BIJIMOBINATBHICTG y PI3HUX MpaIrsiX BU3HAYAETHCS TO-PI3HOMY: AK IOPUAMYHUI O0OOB’S30K, TOJATKOBUI
IOPUINYHII 00O0B’SI30K, 3aCTOCYBaHHS 3aXO/Ay JepKaBHOTO TPUMYCY, MOKapaHHs, peawi3allisl CaHKIIii,
€JIEMEHT MPaBOBOTO CTATYCY, MiI3BITHICTb.

HasBHICTP BIIMIHHMX JIyMOK IIOJO PO3YMIHHS CYTHOCTI IOPHJIMYHOI BiANOBIZaIBbHOCTI 00yMOBHIIA
HEOOXiAHICTh cucTeMaTu3aii pisHux mo3uuii. 3okpema, O.M. OBYapeHKO NPONOHYE BUAUIATH TaKi YOTUPH
TpyNH: TO3UTHBHUAHN TiJIXi/I, pETPOCTIEKTUBHUN TiIX1/, 3MIIIaHUH Miaxin (o o0’ eqHye i/1ei MO3UTUBHOTO i
PETPOCIIEKTHBHOTO TIiIXO/IB) Ta TPYIY HETPAAUIIMHIX IMiIX0/iB. HaykoBemb Takok 3ayBaKkye, IO B MEKax
BKa3aHUX TPy OKPeCIeHO U KoHKpertHinn miaxomu [1, ¢. 37]. L.Lb. Azemmia Bujijise TpHU MO3HIIITI BUCHUX:
1) ski KaTeropuyHO 3amepeyyloTh <«IBOACICKTHY» IOPHIAMYHY BIAMOBITAJBHICTE; 2) sKi HE MEHII
KaTerOpuyHO KOHCTATYIOTh ii HAasBHICTH; 3) K1 3raJyIOTh NMPO HASBHICTh HETATHBHOI (PETPOCTIEKTUBHOI) Ta
MO3UTUBHOI IOPUANYHOT BIIMOBIJATBLHOCTI, HE apTYMEHTYIOUH BJIACHY MO3MIIIIO i3 HOTO MpHUBOAY [2, c. 55].

VY mpaBO3HABCTBI FOPUIAMYHA BiIOBIIATBHICTE TPAIUIIIHHO PO3TIsLAaIach K HACTIIOK, PEaKIlisl Ha BYMHEHE
npaBonopymreHHs. Omnaak i3 cepenuan 1960-x pp. B.I'. Cwmipros, I11.0. Hexbaiimo ta M.C. CtporoBud
MoYaiy po3poOJsATH KOHIEMIIIO IUPOKOTo MiAXOAY 0 PO3YMiHHS CYTHOCTI IOPHIMYHOI BiIMOBIJaILHOCTI.
BinmoBigHo m0 1i€l Teopii BUAUIAIOTHCS J1Ba aCTIEKTH BiIIIOBIIAIBHOCTI: TIOBUTUBHUH (CyMITIHHE BUKOHAHHS
MpaBOBUX HOPM) 1 HEraTWBHUN (3a3HaHHSA 3 OOKYy Jep)kaBW HETaTHBHUX HACHIOKIB 32 BYHMHEHE
MIPaBOMOPYIIEHHS).

Take TBepIKCHHS BUKJIMKAIO MIMPOKY TUCKYCIFO cepell HAyKOBIIB. Pi3HI qyMKH iCHYIOTH HE JIUIIE HIOJI0
JOITBHOCTI BHOKPEMJICHHS ITO3WTHBHOI BIANOBIMaNBHOCTI, a W IIOJAO HAa3BH I[HX JBOX (HOpM
BiJIMOBINAIBHOCTI (TIO3UTUBHOI Ta HETaTHBHOI, TOOPOBUTHFHOI Ta MIPUMYCOBOI, 320X0UyBAJIbHOI Ta KapaibHOT,
MoTepeIHbO1 Ta HACTYIHOT). OKpiM TepMiHA «IIO3UTUBHUHN aCIeKT», ITiJl 4aCc XapaKTePUCTUKHA BHYTPIITHHOTO
CTaBJICHHSI OCOOW 10 BHWIKOHAHHSI OOOB’SI3Ky TaKOXK BHKOPHUCTOBYIOTHCS PIi3HI Ha3BH: IEPCICKTHBHA,
MIPOCIIEKTUBHA, JJOOPOBIIbHA, aKTUBHA, 3a0X04yBaJIbHA, MIONIEPEIHS BiAMOBIAAIbHICTD.

ITpoTe aucKycil BeLyThCsA HE JIUIIE 1100 HA3BH, a i M[0JI0 XapaKTEPUCTHKH CYTHOCTI MO3UTHBHOTO ACTIEKTY
FOPUINYHOI BIAMOBIaIbHOCTI. € MPOMO3MILiT PO3MIIAAATH 1i K HAICKHE, CYMIIIHHE BUKOHAHHS FOPHIMYHOTO
000B’SI3Ky, YCBIJIOMJICHHSI 3000B’si3aHb, JIOOPOBUIbHY peaslizallifo BiIIOBIIATBHOCTI, MOYYTTS OOOB’S3KY
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JOTPUMYBATHCh MPHUIIMCIB HOPM TPaBa, MiI3BITHICTh, €IEMEHT PABOBOTO CTATYyCy, MPAaBOMIpHY MOBEAIHKY,
MPaBOCBIIOMICTh, 3a0xoueHHs. A.O. OcayleHKO 3ayBaxKye, IO, HE3Ba)KalOUM HA HASBHICTb CYTTEBUX
po30iKHOCTE Yy HAYKOBHX IIOJOXKEHHSIX IMOJ0 PO3YMIHHS CYTHOCTI IIO3MTHBHOI  IOPHAWYHOI
BIJINOBIIAJIBHOCTI, TX 00’ €JHYE Te, 1110 MaiKe BCi BUCHI 3r0JTHI, 1[0 FOPUIUYHA BiJIIIOBIIaIbHICTh BUHUKAE HE
TIJIBKY TOJI1, KOJH BiIOYJI0CS OPYLICHHS HOPM Tpasa [3, c. 24].

Konmenuito mmpokoro maxoxy 10 po3yMiHHs FOPHINYHOI BIJMOBINaNBHOCTI OCTAHHIM YacoM OyJI0 Ielio
«MoyudikoBaHO». [i MPUXMIBHMKM [N BHCHOBKY, IO IOPHMAMYHA BiJNOBiNadbHICTE € €IMHOIO Ta
BKJIFOUA€E B ceOe BiINOBIIANBHICT 32 MaOYTHIO MOBEIIHKY (TIO3UTUBHY, TOOPOBLIBHY BiIIOBIIABHICTh) Ta
BIIMOBINAJBHICTG 32  MHHYNIy  TPOTHIPABHY TOBEHIHKY  (HETaTWBHY, JepKaBHO-TIPUMYCOBY
BignoBiganbHicTh) [4, ¢. 35]. 3okpema, Ha aymky B.M. MaminoBcbkoi ta O.I1. JloHueHKa, IOpUAHYHY
BIJMOBIAAJIbHICTS BapTO XapakTepU3yBaTH SIK YCBIJOMIJIGHHS Cy0’€KTOM IpaBa CBOIX [Hiii y mporeci
peamizamii HamaHUX TpaB 1 MOKJIAICHUX Ha HHOTO 00OB’SI3KiB, BOJBOBE PIMICHHS JIATH 3TiITHO 3 BUMOTaMH
3aKOHY (TTO3UTUBHY BIAIOBITANBHICTE) Ta SK MOXJIMBICTH 3a3HAHHSI TICBHUX OOTSHKCHH (OOMEKCHD,
MOKapaHb) y pasi MOPYIICHHS HOPM TpaBa (PETPOCIEKTUBHY BIANMOBIAANBHICTB) [5, ¢. 65]. Ilo3utuBHA i
HeTaTHBHA BiIITOBITAIBHICTH € B3aEMOITOB’ I3aHUMH: YMM BHUIIUH PiBEHB ITO3UTHUBHOI BiAIMOBINAILHOCTI, THM
MOBHIIIIE BUKOHYIOTHCS TpaBuIIa MOBENIHKH [6, c. 35].

VY KkpuMiHaJbHIA TpoLecyanbHil Haylli KOHLEMNis IIMPOKOro MiAXOAY A0 PO3YMIHHS CYTHOCTI IOPHIMYHOI
BIJIMOBIATPHOCTI TaKOXX OTpHUMaia TMIATPUMKY Cepel YUYCHHX-TPOIecyallicTiB. 30Kpema, Ha JIyMKY
I'.H. BeTpoBoi, KpuMiHaJIbHO-TIpOIIECYyasbHA BIAMOBIAANBHICTD — II€ MiA3BITHICTD YYacCHHKIB TIpOIECY
JepxkaBi B 0co0i JiepKaBHUX OPraHiB i MOCAJOBHX 0CI0, SIKi HAIUISIOTHCS BIAMOBIAHUMU KOHTPOJILHUMH
ITOBHOBAXCHHAMH, Y BUKOHAaHHI TOKJIAeHUX Ha HUX IpolecyalbHHX 000B’s3kiB [7, ¢. 57]. HaykoBenp
3ayBaXy€, IO KPUMIHAIBHIA TIPOIECyalbHIA BIANOBITANFHOCTI TpUTaMaHHA €IHICTh MO3UTHUBHUX 1
HeraTUBHUX cTOpiH. [l03UTHMBHMII acmeKT BiINOBINaNbHOCTI MPOSBISETHCS B IMOTOHKEHHI YYaCHHUKOM
KPUMiHAIBbHOI THPOLECYaNbHOI AiSIBHOCTI CBOE€I MOBEAIHKM 3 BHUMOTaMH IPAaBOBHX HOPM, IiJKOPCHHS
TIPUTIHCaM 3aKOHY. A HEeraTHBHI HACTIIKU MOXKYTh HACTATH JJII OCOOW B pa3i MOPYIICHHS HEI0 HOPMH IpaBa
[7, c. 57-58]. A.C. 111aGypoB KpHTHKY€ BU3HAUCHHS BiAMOBIIAIBbHOCTI SIK MiJI3BITHOCTI Ta CTBEPIXKYE, IO,
MIATPUMYIOUM TaKy JIOTiKy, IMOTPIOHO BHW3HATH HAsBHICTh CIMEHHOI, UWBIIHHO-TIPABOBOI, (hiHAHCOBOT
BIMTOBITATFHOCTI SIK MIA3BITHOCTI ITiT 9ac peaiizallii HopM BiAIMOBIMHUX Taiy3ei mpasa [§, c. 94].

Ha cyuacHomy erami pO3BUTKY KpHUMiHalbHOI MpolecyalbHOI HAyKH KOHIEMIII MIMPOKOro MiAXOoay 10
PO3YMIHHSI CYTHOCTI KpPHMiHaJbHOI NpOLECYabHOI BiAMOBiNANbHOCTI HoTpuMyroThesi B.B. PoxnoBa,
JLT'. I'aBpumiok, [.FO. JloktionoB. 3okpema, JL.I'. ["aBpmtrok cTBepmKye, M0 KpUMiHAIBHA MPOILeCyaIbHA
BiJIMOBIAaIbHICTh Oyne e(EeKTHBHOIO B pasi €IHOCTI MO3UTUBHOIO W HETaTHMBHOTO AacCIEKTiB, OCKIIBKU B
OCHOBI KpUMIHAJIBHOI MPOIECYalbHOI BIAMOBIAATBHOCTI 32 BUKOHAHHA TOKIAJCHUX Ha OCOO0Y
TIpoIIeCyaTbHIX 000B’S3KIB JICKUTh HAacaMIIEPe.T OIiHKA CBOET MiSTTLHOCTI 3 TOYKHU 30pYy CITIBBITHOIICHHS ii
i3 3akoHOM [9, c. 9-10]. L.}O. JlokTioHOBa, HOCTIKYIOUH BiJIIOBIIaIbHICTh KEPIBHUKA OPTaHy J0CYAO0BOIO
pO3CIilyBaHHS, BBaXKa€, IO CYTHICTh HOrO BIAMOBIAANLHOCTI B TIO3UTUBHOMY acCIIEKTi I[IOJIATAE B
T00pOCOBICHOMY BHUKOHAHHI HHM TMPOIECYaIbHUX Ta OpraHi3allifHUX TOBHOBAXKEHb, SKI TOKIIAICHO HA
HbOro KpuMiHanbHUM mpolecyanbHUM KoaekcoM Ykpainu (mami — KIIK VYkpainu) Ta BimomMuumu
HopMaTtuBHUMHM akTamu [10, c. 127].

Bapro HarojocuTH, 110 3 MOMEHTY BHHHKHCHHS ifei BHOKPEMIJIEHHS ITO3MTHBHOTO ACIEKTy OPUANYHOI
BIJIMIOBIAaJIbHOCTI BOHA OTpHMayia HE JIMIIE NPUXWIBHUKIB, @ ¥ KPUTHKIB SIK Ha 3araibHOTCOPETHUYHOMY
PiBHI, TaK i cepe]] y4eHHX-TIPOIIECYaTiCTiB.

3okpema, [.C. Camomenko Ta M.X. ®apyKmuH KaTeTOPUYHO 3alepedyioTh ICHyBaHHS TIO3MTHBHOL
FOPUJIMYHOI BiJIOBIIAIBHOCTI. BOHM BBaXKawTh, 10 IIOJ0 FOPUIAMYHOI BiJIMOBIIAIBHOCTI B aKTUBHOMY
(mO3UTUBHOMY) acreKTi MOBa B3aralli HE MOXe BecTHCh. FOpuIWYHa BiIMOBIMAJIBHICTE 13 Hacy ii
BUHUKHEHHS 3aBX1U OyJia BiAMIOBIIAIBHICTIO 32 MUHYJIE, 32 BUNHEHE MPOTHUIIPABHE MisHHS. [HakmIe MoxHa
TIHATH HETPUHUHATHOTO BUCHOBKY, III0 0c00a, SIKa HE BUMHSE 3JI0YMHH, YK€ HECE TIPABOBY BilMTOBITAIBHICTD

[11,c. 43].

VY4eHi, sKi KPUTUIHO CTAaBJIATHCS 0 BHOKPEMJICHHS ITO3UTHBHOTO ACIEKTy IOPUAMYHOI BiAIMOBIMAILHOCTI,
CBOIO TO3UIIII0 OOIPYHTOBYIOTh TAKUMHU apTyMEHTaMH:

- BITHECCHHs TIO3MTHMBHOI BIAMOBIAAIBHOCTI JIO TMPaBOBOI O3HA4Yayi0 O (paKTUUHY JIIKBIJAIIifO
BiJNOBIAAJIBHOCTI SIK MPABOBOTO IHCTHUTYTY, OCKUIBKHM OYyIb-SIKMH BHJ IisUIBHOCTI, BpPEryJIbOBaHUI
IIpaBoM, MOXHa 0yJ10 0 3 ycnixom BBaxkaTu BiamosinaneHicTio (S1.H. llleBuenko) [12, c. 27];
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- 3a IUPOKOTO PO3YMIHHS IOPUAMYHOI BiAMOBIAAIBHOCTI BTpadaeThes crienrgika IOpHIIYHOTO PO3YMIHHS
BIJIMOBITAJILHOCTI Ta BUHKKAE 1oTpeda B HoBomy TepMiHi (P.O. Xandina) [13, ¢. 316, 317];

- 00’€JIHAHHS JIBOX AacCleKTiB B OJIHOMY TEPMiHI «HOPUIUYHA BiJIOBIATBHICTE) € HEMOXIIUBUM 1
HEnoTpiOHMM, ajKe 00’ €HYIOThCS JBi SKICHO Pi3HIi KaTteropii, Taki sk «100po» i «3710», TOTpUMaHHS
000B’s13Ky Ta fioro nmopymenns (C.H. bpatycs, A.B. Myp3anoBcbka) [14, c. 342];

- BU3HAHHS BIAMOBIAAJIBHICTIO O0OB’SI30K 3iMCHIOBaTH TepeadadeHi 3akoHOM jii (0opr), 3 OJHOrO
00Ky, BeJle JI0 MOJABOEHHS TEPMIHOJIOTIT (OJ{HE 1 Te came SIBUINE BOJHOYAC IMEHYETHCS 00OB’SI3KOM i
BIJIMOBIIaJIbHICTIO), @ 3 1HIIIOTO — BHOCUTH HESACHICTh Y TEPMIHOJIOTIIO: BiJIIIOBIJAIbHICTIO HA3UBAETHCS
i cam 000B’ 130K, 1 Hacmiaku Horo HeBuKoHaHHA (M.C. Manein) [15, c. 131];

- HE MOXXHA XapaKTepH3yBaTH TPABOBY BiANOBINANBHICTE TAKUMHU KaTETOPISIMH TPABOCBIIOMOCTI #
MOpaJi, K «yCBIJOMJICHHS HEOOXITHOCTI 3pa3KOBOi MOBEIIHKH», «CYMIIIHHE CTaBJICHHS JIO CBOIX
00OB’SI3KiB», «HOYYTTA BigmoBigaidbHOCTI». Lli Kateropii € He NpPaBOBUMH, a MOPAJIbHHUMHU
(O.E. Jleiicr) [16, c. 595-599];

- MO3UTHBHA BiNIOBIAAIbHICTh HE MA€ IOPUANYHNX BIACTUBOCTEH, a TOMY HENPAaBOMIPHO PO3TISIIATH ii
SIK FOPUIMYHY BiOBIAaIbHICTh, HE 3aMepedylouH ii posii B mpaBoBoMy peryitoBanHi (A.C. [1laGypoB)
[8, c.92];

- KOHIIETIIIisI TO3UTHBHOI BiAmoBigansHOCTI 3’sBMinack y 1960-Ti pp., Koiu mapris Ta AepxaBa Oy/ib-
SKUMH CIIOCOOaAMHU HaMarajuch MiABUIIUTH BiANOBITANBHICTE JIOJUHHU, a HE NepkKaBH. oMy BOHA
00yMoBITIOBaNIach MpuYrHAMH ineonoriuHoro xapakrepy (H.I1. Kongaesa) [17, c. 161-170].

JlocuTh OOTPYHTOBAHO BHICIIOBIIOE CBOE pO3yMiHHS ITi€i muckycii O.M. OBUapeHKO, SKa CTBEP/IKYE, IO
IOpUIMYHA BiMOBIAATIBHICTh Ma€ PO3TIIAAATHCH BUHATKOBO B HEraTUBHOMY (PETPOCIIEKTUBHOMY) 3HAUEHHI 3
TaKuX MPUYMH: 1) I0puANYHA HayKa Mae 3a0e3NnevuyBaTH MPaBOTBOPUY W MPaBO3aCTOCOBHY IiSUIBHICTD YiTKO
BCTAHOBJICHMM TOHATIHHUM anapaTroM, MIiHIMI3ylOUd HAasBHICTb Y HBOMY TEpPMIHIB, SIKI MOXYTh MaTH
HEOJITHAKOBE 3HAUEHHS; 2) TO3WTHUBHUM XapakTep BiIMOBIMaIBHOCTI OPIEHTYETHCS HAa 3BEPHEHHS [0
BHYTPIIIHIX MOTHBIB 0cOOH, ii OCOOHMCTOrO OI[IHIOBaHHSI CBOEI MOBEAIHKH, IO HE € cPeporo MpaBOBOI
pernamenranii; 3) KaTeropiaJbHMH amapar OPUAWYHOI HAyKH BXXE MICTUTh HOHSTTS, CIPSIMOBaHI Ha
MMO3HAYEHHS TaK 3BaHOI BIAMOBIAATBHOI TPABOMIPHOI MOBEMIHKH YYaCHHWKIB CYCHUIBHUX BiTHOCHH,
yperyiboBaHoi rmpasoM [1, c. 41].

VY KpuMiHaNbHIA OpolecyanabHId Teopii TakoX HE BCi HAYKOBLI JOTPUMYIOTHCS IIMPOKOi KOHLIEMHIT
pPO3yMIiHHS KPHMIiHAJBHOI TIPOIleCyalbHOI BiAmoBimaapHOCTI. 3okpema, [.JI. TleTpyXiH CTBepIKye, M0
JNOOpOBiNIbHE I CBiJOME BHKOHAHHS MPOLECYaIbHUX OOOB’SI3KIB Ta BUHHE TMOPYIICHHS LUX OOOB’SI3KiB —
JiaMeTpaNbHO MPOTHUJICKHI SBUINA, SIKI HE MOXYTh OyTH 00’€IHAHHUMH OJHHM MOHSATTAM MPOLECYaTbHOT
BIMOBIATBHOCTI. Y Pe3yJbTaTi BiMMOBITAIBHICTh Y KPUMIHATFHOMY IIpolieci Ha0yBae HEHMOBIPHUX MEK.
VYc¢i HecyTh BIIIIOBIJAJIBHICTE: 1 TOM, XTO JOOPOBUIBHO ¥ CB1JIOMO BUKOHYE CBOT 00OB’SI3KH, 1 TOM, XTO JIi€ HA
KONy JIepKaBi (BUYMHSE MpaBONOpYIICHHsS). buibm mnpaBuinbHO Oyl0 0O 3aMiCTh  «IIO3UTHBHOD
BI/IMTOBITATFHOCTI BBECTH TOHSTTS COIiadbHOTO (mpaBoBOoro) Oopry [18, c. 249]. Ilporte, sk 3ayBaxye
LJI. Tlerpyxin, comianbHui OOPT — 1€ HE BIAMOBIIAIBHICTD, @ MOTHBAILiS IPAaBOMIpPHOI moBeliHkKu [ 19, ¢. 68].

OCKIiJbKH JTUCKYCiS MO0 KOHIIEMIi IHUPOKOTO IMiAXOAy 10 PO3YMIHHS FOPUIMYHOI BiIOBITAIBHOCTI
TpUBA€ BXXE JOCHUTDH JOBrO, BAPTO 3BEPHYTH YBAry TaKOXK HAa KOHTPAPTYMEHTH NMPUXMIBHHUKIB TIO3UTHBHOL
FOPUIMYHOI BinoBiganbHOCTI. Tak, 0arato BUEHMX HiATBEP/KYIOTh JOLUIBHICTH BU3HAHHS MO3UTHUBHOI
IOPUIMYHOI BIIMOBIJANBHOCT]I HA MiJACTaBi TOro, IO LEH TEPMiH 3aKpIIUIIOETHCS B HOPMAaTHBHO-TIPABOBUX
aKTax. A TOMy IWUCKYCii IIOJ0 TOTO, IO MO3UTHBHA BiAMOBIJAIBHICTh HE Ma€ IOPUANYHOTO XapakTepy, €
0e3I1iACTaBHUMH.

JilicHO, y KpUMiHAJILHOMY IIPOLIEC TAKOK MOKHA 3HAWTH 3aKpiIUICHHS BiJNOBIJATBHOCTI SK BiIHOIICHHS 10
MOKJIQICHUX Ha 0co0y 000B’s3kiB. 3o0kpema, y cT.212 KIIK VYkpaiam BkazaHo: «Y miaposmini opraHy
JIOCYZIOBOTO PO3CIiMyBaHHS MarOTh OyTH MpH3HAYEHI OHa a00 JAEKiIbKa CITykK00BUX 0OCI0, BiAMOBITATFHUX 32
nepeOyBaHHs 3aTpUMaHuX. BiamoBinansHuMu 3a iepe0yBaHHs 3aTpUMaHUX HE MOXKYTh OyTH cimiai» [20].

[Ipote HaBpsa M MOXKHA Ha IMIJICTaBi ITi€i HOPMHU CTBEPIDKYBATH PO MO3UTHBHUN aCMEKT KPUMiHATBHOL
polecyainbHOl BiAmoBigampHOCTI. Sk caymHo 3ayBaxkye A.C. [1aOypoB, cam 1o co0i (hakT 3akpiruieHHs
TepMiHA HOPMATHBHO HE POOWUTH BHU3HAUCHE HHUM SIBUIIC MOPUAAYHAM. Y HOPMATHBHHX aKTax
BHKOPHCTOBYIOThCS HE JIMIIE CTeIiadbHI IOPUINYHI, a 1 3arallbHOBKWBaHI, TEXHI4HI, podeciiiHi TepMiHu
[8, c. 88]. 30kpema, B OKpeMHUX TPOIECYATbHUX KOJACKCAX BKUBAETHCSI TEPMIH «T00POCOBICHICTEY (4.3 CT.27
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[uBinpHOrO mpolecyalbHOrO Kojekcy Ykpainu, 4.2 c1.22 ['ocroiapchKoro mporecyajbHOr0 KOJEKCY
VYkpainu). Onnak 1iei (akT He Ja€ BYCHHM IIiJICTaB TOBOPUTH IPO #oro ropuauuny mpupoxy. o x
crocyerhcsi HaBeseHoi HopMmu KIIK VYkpainu, To B 11bOMYy BHUIIAJKY HEJOPEYHO FOBOPUTH MPO MO3UTHBHY
BiJMOBiaIbHICTE. Take moJOXKeHHsT BU3HAvae (YHKIIO 1€l ocoOu, ii MOBHOBa)KeHHS (BiIOBIJIATH,
KOHTPOJIIOBATH NIepeOyBaHHs 3aTpUMaHUX 0Ci0).

OCHOBHUM apryMEHTOM Ha KOPHUCTH ITO3UTHUBHOI IOPUINIHOI BiIIOBIAIEHOCTI HAYKOBIII HA3WBAIOTH TE, IO
IOpUIUYHA BiAMOBIAAIBHICTE HE MOXKE OYTH BiJipBaHOIO BiJl 3arajbHOTO il MOHSTTS. [3 MBOTO TPUBOIY
3aCIIyTOBY€ Ha yBary Mo3HIis BUCHHUX, sIKi BBaXKAIOTh, IO IOPUANYHA BiAMOBINANBHICTD 1 BiAMOBIAIBHICTD
3arajiom sIK ColliaJbHE SBHIIE CITiIBBIIHOCATHCS HE SK 3arajbHe Ta OcoONmBe, a K 4acTuHa ¥ mije. KoxHa
YaCTHHA Ma€ BITHOCHY CAMOCTIHHICTB SK IIIOJIO0 ILJIOTO, TAK i MI0/10 iHIIKX Horo yactuH [8, ¢. 96-97].

OKpiM HaBEAECHOTO, BAPTO 3ayBAXKHUTH, IO TEOPis IUPOKOI0 PO3YMIHHS IOPUANYHOI BiAMOBIAAIBHOCTI HE €
JOTMOI0, aJpKe MIMPOKHHA MinXin cpopmyBaBcs jume 50 pokKiB TOMY, a Taka TPHBAIICTh TOTIISIIB He
3iCTaBISIETHCS 3 MOHATTAM «10rMa» [21, ¢. 6-7].

Jns  opuOUYHOi HAyKH, IPaBOTBOPYOi W MPaBO3acCTOCOBHOI [JiSUILHOCTI BEJIMKE 3HAYCHHS Mae
OJTHO3HAYHICTh, YITKICTb 1 KOHKPETHICTh FOPHIWYIHOI TepMiHONOTii. He 3amepedyrods mpoTH TOTO, IO
BIJIMOBIIAJIBHICTD SIK COLiajbHe siBUIle Mae 7B (opmu (IO3UTUBHY Ta HETAaTHUBHY), BBa)Ka€MO, IO
IOpUIMYHA BIAMOBIAANBHICTh, a BINMOBIJHO, 1 KpHUMiHaJbHA IMPOLECyalbHA BIAMOBIAATBHICTE, Ma€
PO3TIISIATUCH SK BIAMOBINAIBHICTH 32 BUNHEHE ITPOTUIIPABHE JTisTHHS.
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VY craTTi pO3IISAHYTO YWHHUM IHCTUTYT NPHBATHOIO OOBHMHYBAa4€HHS B KPHMIHAJIBHOMY TIpoleci YKpaiHH.
JlocnimpkeHo 0CcOOMMBOCTI TaKOTO IMPOBAUKEHHS Ha CTagisfX JOCYJOBOTO PO3CHiAyBaHHS, CYJOBOTO PO3IIISY,
€JIEMEHTH TIPaBOBOi KOHCTPYKIIiI BCHOTO IHCTUTYTY. BU3HaUEHO TEOPETHYHI Ta MPAKTUYHI MPOOIEMH 3aKOHOABYOTO
peryJIroBaHHs 3a3HAYCHOTO IHCTHTYTY.

Kniouoei cnosa: KpuminaneHuil npoyec, iHcmumym, KpUMIHATbHe Nepeciioy8aHHs, KPUMIHAIbHE NPOBAONCEHHS Y (POopMi
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B cratbe paccMOTpeH JEHCTBYIOIIMI HMHCTUTYT 4YacTHOIO OOBHMHEHHs B YrOJIOBHOM IIpoliecce YKpauHBI.
HccnenoBanbl OCOOEHHOCTH 3TOTO MPOU3BOACTBA HAa CTaAMAX JOCYAeOHOTO paccieNoBaHUs, CyaeOHOro
PACCMOTpPEHHUS, IIEMEHTHI IPABOBOM KOHCTPYKIUHU BCEro MHCTUTYTA. OmNpeneneHbl TEOPETUUECKUE U MPAKTUUECKUE
TIPoOIEMBI 3aKOHOAATENBFHOTO YPETry THPOBAHUS YKa3aHHOTO HHCTHTYTA.

Kniouesvie cnosa: yeonoenulii npoyecc, uHCmMumym, y20n08HOe npeciedoganue, Y20108HOe NPoU38o0Ccmeo 6 gopme
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PROBLEM QUESTIONS OF PRODUCTIONS OF PRIVATE PROSECUTION
Voitovich E.M.

Zaporizhzhya national university, str. Zhukovskogo, 66, Zaporizhzhya, Ukraine
e_voytovich@mail.ru

In the article the operating institute of the private accusing is considered of criminal procedure of Ukraine. The
features of this production are investigational in the stages of pretrial investigation, judicial consideration, elements of
legal construction of all institute, the theoretical and practical problems of legislative settlement of the indicated
institute are certain.

In particular, the necessity of prosecuting a valuable pre-trial inquiry is marked for a difference from operating earlier
rules. Three categories of criminal productions in form private prosecution, differing on the degree of closeness of
relations of victim with a guilty person, are investigational. The considerable increase of criminal offences, is marked
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