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PO3/LJI I. AKTYAJIbHI IUTAHHS TEOPII
TA ICTOPII JEP)KABHU I IIPABA

VK 340.11: 37.035: 316.3 (477: 061.1 €C)

®OPMYBAHHSA ITPABOBOI KYJIbTYPU YKPATHCBKOT'O CYCHLIBCTBA
B KOHTEKCTI HIAIMMCAHHA YI'OAHU
ITPO ACOOIAIIIO MI’K YKPAIHOIO TA €C

I'anzenxo O.0O., k.J0.H., JOIIEHT

3anopizbkuil HayionanvHull yHisepcumem, 8yi. JKykoecvkozo, 66, m. 3anopiscorcs, Yrpaina
gan-oleksandr@yandex.ua

VY HaykoBil MyOIiKamii JOCHiIKYeTbCc (OPMYBAaHHS MPaBOBOI KYIBTYPH YKPAiHCHKOTO CYCIUIBCTBA B
KOHTEKCTI MiJIIMHCaHHs YTOJAM INpo acouiamiio MK YkpaiHoto Ta €Bpomneiicbkkum CorozoMm. Ha ocHoBi
aHali3y TEKCTy camoi YTojau, Hal[lOHaJbHOTO 3aKOHOJABCTBA Ta HAYKOBHX IOIIAIB Ha Micle Ta poJib
VYxpainu y €Bpornelicbkomy CmiBTOBapUCTBI (YOPMYITIOETHCSA BUCHOBOK PO OCTATOYHHI T'COMOTITUIHUN
BUOip YKpaiHu 1 yTBep/pKeHHs 11 sSK €BPONEWCHKOi, COLiaIbHOT Ta NMPaBOBOI JEpKaBU 3 PHHKOBOIO
€KOHOMIKOI0. AHAJI3YEThCS Cy4acHMH CTaH IIpaBOBOi KYJNbTYpH B YKpaiHi Ta HanpsMKH Ii
Tpanchopmarliii 3 METOH TapMOHI3aIlil 3 MPaBOBUMH iICONOTiAMH KpaiH-wieHiB €C, a TaKox
IMITIEMEHTAaIii eJIeMEeHTIB €BpONEHCchKOl NMPaBOBOi KyJbTYpPH y HAIIOHAJIBHWHA MpaBOBHIl IPOCTIp.
AKIICHTY€ETbCS yBara Ha HeoOXimHOCTI TpaHchopMarlii HAIliOHANEHOI MPABOBOI MCUXOJIOTIT IMiJ BINTHBOM
3aXiJHOEBPONEHCHKOI IPaBOBOI im€0JOTii, 30KpeMa, 4epe3 CHPUHHATTSA, MO3UTHBHY OIIHKY Ta
MepeHHATTA NPaBOBUX I[IHHOCTEH, i€l Ta igeariB, BINPOBA/UKEHHA IX y HAIIOHAJIBbHY IOPUIHMYHY
MIPaKTHKY.

Knrouosi cnosa: npasosa kyasmypa, npasosa ioeonocis, mpauncopmayis, eapmorizayis, adanmayis, y2ooa,

acoyiayis, iMnieMenmayis, €6PONeLCLKi YiHHOCMI.

®OPMHUPOBAHUE ITPABOBOM KYJIbTYPbl YKPAMHCKOI'O OBIIIECTBA
B KOHTEKCTE OJAIMMUCAHUS JOTOBOPA OF ACCOIIMALIUU
MEX1Y YKPAUHOM U EC

lanzenko A.A.

3anoposicckuil HayuonanvHblil yHusepcumem, yi. Kykosckoeo, 66, 2. 3anopooicve, Ykpauna
gan-oleksandr@yandex.ua

B HayuHoO# myOnmkanmu nccnenyercs (GOpMHUPOBAHHE HPaBOBOH KyJIBTYPhl YKPAaHHCKOTO OOIIecTBa B
KOHTeKcTe moanucanus JloroBopa 00 accommamun Mexnay YkpawHoid u Espomeiickum Coro3zom. Ha
OCHOBE aHaJIM3a TEKCTa caMoro JloroBopa, HAIMOHAIBHOIO 3aKOHOJATENbCTBA U HAYYHBIX B3INIAJOB HA
MecTo U ponb Ykpamnsl B EBpomeiickom CoobmiectBe Qopmymnupyercst BBIBOA 00 OKOHYATEILHOM
T'€OTIOJIMTHIECKOM BBIOOpE YKpaWHbI M yTBEP)KICHUE €€ KaK €BPOIEHCKOro, COIMAIbHOIO M MIPAaBOBOTO
roCy/lapcTBa C PHIHOYHOM AKOHOMHKOH. OTpeesnsfoTcsi HamnpapieHusl TpaHchopMaluu HalMOHAJIbHOU
IIPaBOBOW MJCONOTHH C IENIbI0 TApMOHU3AINH C IPABOBBIMH MJICOJOTHAMHU CTpaH-4JIeHOB EBpomnelickoro
Coro3a, a TaKke HMMIIEMEHTAlMHd 3JIEMEHTOB EBPOMNEHCKON NpaBOBOIl KyJIbTyphl B HAIlMOHAJIHHOE
[IPaBOBOE IIPOCTPAHCTBO.

Kniouesvie cnosa: npasosas Kyibmypa, npagogas uoeonozus, mpanchopmayus, 2apMOoHu3ayus, aoanmayus,

coenawenue, accoyuayus, UMniemMenmayus, esponelicKkue YeHHOCmu.

THE FORMATION OF LEGAL CULTURE OF UKRAINIAN SOCIETY
IN THE CONTEXT OF SIGNING THE UKRAINE-EUROPEAN
UNION ASSOCIATION AGREEMENT

Ganzenko A.A.

Zaporozhye national university, Zhukovsky str., 66, Zaporizhzhya, Ukraine
gan-oleksandr@yandex.ua

The scientific publication studies the formation of legal culture of Ukrainian society in the context of
signing the Ukraine—European Union Association Agreement. Basing on the text analysis of the

Bicnuk 3anopizbkozo nayionansnozo ynieepcumenty MNe 3,2014
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Agreement itself, of the national legislation and of the scientific views on the place and the role of
Ukraine in the European Community the conclusion about the definitive geopolitical choice of Ukraine
and its establishing as an European social and legal state with market economy are being formed. It
analyses the modern state of the legal ideology in Ukraine, the formation of which is influenced by
constitutional prohibition of establishing the unified state ideology and, as a result, the pluralism of often
contradicting and conflicting ideologies. It is mentioned that the national legal ideology is being formed
in conditions of informatization of the Ukrainian society, of oversaturation with information field and
stable legal nihilism, formed in the making of Ukrainian state organization with all the weaknesses of
transition period (corruption, abuse of human rights, unfair distribution of the national resources). The
directions of the national legal ideology transformation are defined for the purpose of harmonization with
legal ideologies of European Union states, and the implementation of European legal culture elements to
national legal zone. It mentions that the adaptation of the national law to the EU law is only the first step
on the way to the complete integration of Ukraine to the law system of European Union. The attention is
focused on the necessity of national legal psychology transformation under the influence of west-
european legal ideology, particularly, by perceiving, appreciating and following legal values, ideas and
ideals, their introducing to the national law practice. It is marked, that the central element of the European
ideology is the idea of inviolability, non-discrimination, supremacy of main human rights and freedoms.
The main human rights and freedoms in EU are vested in European Human Rights and fundamental
freedoms Convention, and are interpreted in decisional law European Court of Human Rights. The
fundamental ideas (main points) of European Union are also four freedoms — freedom of movement of
people, goods, services and capitals. This way, signing the Ukraine—European Union Association
Agreement is an important event on the way to the complete integration of Ukraine to the European
Community, as the central element of the agreement is the free trade area treaty between Ukraine and EU,
this fact means the realization of such a fundamental idea of EU as freedom of movement of goods.

The proposals for the directions of improvement of the national legislation and law practice in the field of
formation and development of the legal ideology in the context of euro integration processes are
formulated.
Key words: legal culture, legal ideology, transformation, harmonization, adaptation, agreement, association,
implementation, European values.

[TpoimoBImM CKIIQJIHUX HUISX CTAHOBIICHHS CyBEPEHHOI HAIlIOHAIBHOI Jep)kaBh, YKpaiHa 3po0uiia
CBIf OCTAaTOYHMII TEOMONITHUHUN BUOIp Ha KOPUCTh BceOIUHOI iHTerpamii y €Bpomeicbke
CriBroBapuctBo. OHMM 13 HaWBKIMBIIMIMX HANPSAMKIB €BPOIHTErpamii € IiIBUIICHHS PiBHS
MPaBOCBIIOMOCTI Ta TMPaBOBOi KYyIbTypH TpPOMaAsH YKpaiHH, IO BUMarae TtpaHchopMallii
HaI[lOHAJIbHOI MpaBoBOi 1aeonorii, ii rapmoHizamii 13 NIPaBOBUMHU 1JI€OJIOTIAMHU  KpaiH
€Bporneiicbkoro Coro3y, B SIKUX IIEHTpalbHE MICIle MMOCIIal0Th OCHOBHI MpaBa i cBOOOIU JIFOINHH,
HaJeKHUN pIBeHb I1X peanizaili Ta 3axucTy. Bce 1ie 0OyMOBIIOE aKTyalbHICTH JTOCIHII>KEHHS
(dbopMyBaHHS MTPABOBOI KYJIbTYPH YKPAiHCHKOTO CYCIHIICTBA B KOHTEKCTI MiAMUCAaHHS YTOIU TPO
acorriarito Mixk Ykpainoro ta €C.

Pi3Hi aciektu (opMyBaHHS Ta PO3BUTKY MPaBOBOI KyAbTYypH JOCTIIKYBAIM Y CBOIX Mpalsix Taki
ykpaincbki BueHi: C. AnekceeB, B. ba0kin, I. ['onmocHiuenko, M. Ko3zto6pa, O. Mentok, M. Hemroxa,
I1. PabinoBuu, O. CxakyH, O. Cxpunniok, B. CeniBanos, O. Cutnuk, lO. Tonuka, B. Toncrenko,
€. ®enuk, M. LIBik, lO. lllemmyyenko Ta iHII Bigomi Haykosui. [IpoTe, nmuranHs (opMmyBaHHS
MPaBOBOI KYJBTYPH YKPAaiHCHKOTO CYCHUIBCTBA B KOHTEKCTI €BPOIHTETpAIlIMHUX TIPOIECIB
JOCIHIJKEeHI OUIBIIOI MiIpoI0 (parMeHTapHO, Y paMKax Oinbll 3araqbHUX TeM. Cepell OCTaHHIX
JOCITI/DKEHb BapTo BUIIMTH HaykoBi miparii B. Tonctenko «lIpaBoBa imeosoriss B mporieci
(dbopMyBaHHS MPaBOBOi KyJIbTYpH: MpoOnemu Teopii 1 mpaktuku» [1], P. Kamoxnoro «lIpaBoBa
igeosoris Ak (QyHIaMEHTaJbHUNW YHHHMK CTAHOBJEHHS B YKpaiHi NIpaBOBOI JepXKaBU Ta
rpomMaasHcbkoro cycmimbeTBay [2, c. 109-113], M. Hemroxu «IIpaBoBa imeonoris: OCHOBHI
TEOPETUKO-METOOJIOTIYHI MMIX0IU 0 BU3HAUEHHS MOHATTS» [3, ¢. 299-306] Tta «CBiTOTIsSAHO-
TEOpeTUYHi 3acaau mpaBoBoi imeonorii» [4], O.Curnuka «lIpaBoBa imeonoris SK CKJIaTHUK
MEXaHI3My JIep’KaBHO-TIPABOBOTO peryMtoBaHH» [S5]. YkazaHi mpaili BUCTYNUIN TEOPETUIYHUM
HIATPYHTAM JUISL JOCIIJDKEHHS OKPECJIEHUX Yy HayKOBIH myOtiKalii MUTaHb.

[IpenMerom mocmiKEHHsS] B HAyKOBIH myOikalii € popMyBaHHS MPaBOBOi KyJIbTYypU YKPaiHCHKOTO
CYCH1JIBCTBA B KOHTEKCT1 €BPOIHTETPALIIHUX MPOLIECIB.
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MeTolo HamucaHHS HayKOBOI CTaTTi € aHaji3 Cy4acHOro cTaHy 1 mpoOiem (opMyBaHHS
HaIllOHAJTBHOT TMPaBOBOi KYJIBTYpH, a TaKOXX BH3HAYCHHS NPIOPUTETHUX HAMNPAMKIB il
TpaHchopMarlii B KOHTEKCTI MiAMUCAaHHS YTOM Mpo acomianito Mix Ykpainoto ta €C.

Ha cywacHmid craH mpaBOBOi KyJabTypH YKpaiHUM BIUIMBa€ KOHCTHTYIIWHA 3a00poHa Ha
3aTBEPKCHHS €IMHOI JIEP’KaBHOI 1€0JIOrii, 1, SIK HACHIJOK, IUIIOpali3M PI3HUX 1€OJIOTIH, sKi
4acTO KOH(PIIIKTYIOTh Mk co0or0. @opmyBaHHs HaIllOHAIBHOI MTPABOBOI KYJIBTYPH BiOYBa€ThCS B
yMoBax iH(opMaTu3aii yKpaiHCHKOrO CyCIIbCTBA, MEPEHACHYCHOCTI iH(OpMaLiHHOTO MO Ta
CTIHKOTO MPaBOBOIO HIriIi3My, C(hOPMOBAHOTO B IIPOIIECI CTAHOBJICHHS YKPaiHCHKOT IEpKaBHOCTI 31
BCiMa HEJOJIKaMH MEPEeXiJHOro Mepioay: KOPYMIi€r, (IKTUBHOIO MPUBATU3AIIEI0, MOPYIICHHIM
OCHOBHMX IIpaB 1 CBOOOJ JIOJWHHU, TIHBOBOI EKOHOMIKOIO, HECHPABEIJIUBUM PO3IOIIOM
3araJbHOHAI[IOHAILHUX OJIar TOIIO.

OcHOBHOIO MeTOI0 (OpMyBaHHS HAIiOHAJIBHOI IMPAaBOBOI KYJIbTYpH HA CYYaCHOMY e€Tami €
rapMoHizalliss 3 MPAaBOBUMH 1JCOJIOTiIAMU KpaiH-wieHiB €Bponeiicbkoro Coro3y, a TakoxX
IMITJIEeMEHTAIlisl eJIeMEHTIB €BPONEWChKOi MPaBOBOI KyJIbTYpHM B HalliOHAIbHE 3aKOHOJABCTBO.
Heo0xigHo 3a3Ha4nTH, 110 a/IaNTallisi HAI[IOHAIBHOTO 3aKOHOIABCTBA 110 paBa €C € nmuiie nepmm
KPOKOM Ha [UIAXY TIIOBHOI iHTerpamii YKpaiHM B TIpaBOBY cHCTeMy €BpOMeEHCHKOro
CniBroBapucTBa. IcHye peanbHa HEOOXiAHICTH TpaHchopMallii HaliOHAIFHOI TPABOBOI MCUXOJIOTIT
i/l BIUTMBOM 3aXiTHOEBPOIEHCHKOI MPaBOBOI i7I0JIOTi, 30KpeMa, 4epe3 CHPUHHATTS, MO3UTUBHY
OLIIHKY Ta HACIiTyBaHHS MPaBOBUX IIHHOCTEH, i/1ei Ta ijeaniB, BIPOBAPKEHHS 1X Yy HAILllOHAJIBHY
IOPUMYHY NPaKTHKY. L[eHTpadbHUM elIeMEeHTOM 3arajlbHOEBPOIIEHCHKOI MTPaBOBOI i10JIOTIT € iaest
HEJ0TOPKAHOCTI, HETIOPYIIICHHSI, BEpPXOBCHCTBA OCHOBHHMX ITPaB 1 CBOOO/I JIFOIMHU, SIK1 3aKPITUICHI B
eBporieiicbkii  KoHBeHIii 3aXxuCTy mpaB JIOAMHH Ta OCHOBONOJOXHHUX CBOOOJA, a TaKOX
BiJOOpaXeHI y TpEHEeNeHTHIH mpakTuii  €BpPOMEHCHKOTO Cyay 3 TpaB  JIIOJUHH.
OyHaaMeHTaTbHUMU i1esiMU (CyTHICTIO) €Bporneiicbkoro Coro3y TakoX € 4YOTHPU CBOOOIU —
cBOOOJa mepeMmimeHHss ocid, ToBapiB, mociyr Ta KamitanmiB. OTke, HiANMUCaHHA YTOAHM IIPO
acouianio Mix Ykpainoto ta €C € BaXXJIMBOIO MOJIEI0 HA NUIAXY J0 MOBHOI 1HTeTpanii YKpainu B
€C, amKe UEHTPAIBHUM €JIEMEHTOM BKa3aHOi YTOAM € JOTOBIp MPO 30HY BUIBHOI TOPTIBI MiX
VYkpainoto Ta €C, mo nepenbdadae peanizamiro Takoi ¢yHaameHtanbHoi inei €C, sk cBobona
NepeMIIEHHS TOBAPIB.

Sk cnpaBemnuBo 3a3Hayae  A. Kynapsuenko, BiaTak B YKpaiHi BigOyBaloTbcs 3HaYHi
TpaHcopMalliiiHi 3MiHU, METOIO IKUX € (JOpMYyBaHHS IIPABOBOI AepxaBu. [ 11 yTBepaKEeHHS Clij
TAaKOXX MPOBECTH IHBEHTApHU3allll0 BChOTO MAacCHUBY 3aKOHOJIABCTBA Ta CKaCyBaTH 3aKOHH, IO
cyrnepeyaTh moTpedaM MpaBOBOi JEPKaBU M BIAMOBIIHOTO CYCHUTBHOTO XKUTTSA. Takox HEoOXigHO
aZlanTyBaTH BITYM3HSIHE 3aKOHOJABCTBO 0 3akoHoJaBcTBa €C, 110 nependauyeHo KypcoM YKpaiHu
Ha 1HTerpaiiio B €auHy €Bpoiry Tomuio. Pe3ynbraroM ycix mUX 3aXO/iB Ma€ CTaTH 3a0e3MeueHHs
BEPXOBEHCTBA IpaBa, IPABOBOIO XapakTepy YHMHHOTO 3aKOHO/JABCTBA, ICTOTHE OOMEXEHHs
B1JIOMYOT HOPMOTBOPYOCTI, OCKILIBKM I1JI3AKOHHI HOPMAaTUBHO-NIPABOB1 akTH (Pi3HI IHCTPYKIIii,
PO3MOPSKEHHS TOILI0) HEPiAKO MPUIMAIOTHCS BCyNeped 3aKOHY H mapaii3yroTs Horo aito. Jlocuts
BaXJIMBUM JUUIs1 GOpMYyBaHHS MPABOBOI JIep>KaBU B YKpaiHi € MIJBUIIEHHS PIBHS MIPABOBOi KYJIbTYpH
Ta MPaBOCBIIOMOCTI IpOMajisiH, MOCaJ0BUX OCI0 1 CycHilbcTBa 3arajoM. AJKe BHCOKUH piBEHb
MPaBOBOi KYJIBTYpH Ta TMPaBOBOI CBIIOMOCTI HEOOXITHUW JUIsi YTBEP/DKCHHS B CYCHIIBCTBI
3aKOHHOCTI Ta BCTAaHOBJIEHHS Takoi armMochepH, y sKiil JoauHI KOM(OPTHO KUTU I pO3BUBATHCS

[6].

Takoxx BapTO MOroaUTHCH 13 AymKoro A. KyapsuyeHko, skuii BBaxkae, 1m0 B YKpaiHi J0OCi He
Jiep’KaBa ICHY€E Ui TPOMAJsTHUHA, a TPOMAISIHUH IS Iep>KaBu. MEHTaIbHICTh, MPAaBOCBIIOMICTh
HAllMX JIOJEH, SIK 1 B IHIIMX MOCTPAJASHCHKUX JAepxkKaBaxX, OOTSHKEHAa BEIUYE3HUM CIAJIKOM
MHUHYJIOTO. A 1€ 1 OPCTOKE CTaBJEHHS BJIQJM JI0 CBOiX TPOMAJSIH, 1 COIlaJibHA TaM’ SITh MPO
muxomitrs [omomomopy, pempecii Tommo. [IpukianiB >KOPCTOKOCTI B KpaiHax 3axoay TaKOX
yumano. OHaK TOJOBHOKO BIIMIHHICTIO HAIIOTO CTABJICHHS JIO TIEPEXUTHUX Tparediil € Te, mo 3axif
OJTHO3HAYHO 3aCyAMB 3JIOYMHU, 110 Oyl B MUHYJIOMY, a B YKpaiHi € AOBOII 6araTo THUX, XTO iX
BUIIPABAOBYE Mij pi3HUMH NpuBoAamu. HaBiTh He Oepyuu 10 yBaru marepiaibHi BIIMIHHOCTI, Ll1HA
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JIOACBKOTO XHUTTS Y Hac 3HAYHO HIDKYA, HDK Ha 3axoni. | cmpaBa TyT He B piBHI MEJUYHOTO Ta
comiaibHOTO 00CIyroByBaHHs. BiapizHse Hac Big 3axomy W pPO3yMiHHS B3a€EMOBIJIHOCHH
rpOMaJsIHMHA Ta JepKaBU. 3aXiJHUNA MEMIKaHelb CEepHo3HO 1 0e3 KOMHOI TIy3JIMBOi KOHOTAIll
BBa)Ka€ YNHOBHHKA «CJIYTOI0 HApOIy» W BIAMOBIHO BUMAarae BijJi HbOTO HAJICKHOTO CTABIICHHS JIO
cebe. UNHOBHUK, y CBOIO YEPry, pO3yMi€ BIIACHY 3QJICKHICThH 1 IparHe HE BTPATUTU CBOTO MICIIS.
Curyarnis Ha 3axoji HE ieaidbHa, aje KepoBaHa, a TEHJIEHIIi Mmo3uTWBHI. Hammi X CTOCYHKH 3
«IepKaTelsiMi Me4aTokK» Ao0pe Bifomi... BiTuM3HsAHA IepkaBHa MalldHA HEMPO30pa Ha BCIX
piBasax. KomumHs paasHaceka pecmyOnmika ECTOHIs, 3ampoBaguBIIN MPO30PICTh OyIb-SKHX
JIepKaBHUX 1 TOCHMOJNAPCHKUX pIlIeHb, 3MOTJa TMOTPAMTUA [0 YMCIa HAWMEHII KOPYMIIOBaHHX
nepkaB y cBiTi. A Ykpaina 30epirae 3a co00r0 axx HisIK HE TIOUYECHE MicIle B IIbOMY Tepeltiky. B Toit
KE Yac, €BPOIEHCHKI MparHeHHs YKpaiHW IMIEpPAaTUBHO BUMAraloTh TPOBEACHHS BiIMOBIIHOI
MOMITUKA W IMIUIEMEHTAIlll Ta PO3BUTKY Ha HAI[lOHAJIBLHOMY TIPYHTI JEMOKPAaTHUYHUX HOPM 1
[IHHOCTEH, MpUTaMaHHUX AepikaBam €Bponeiicbkoro Coro3y [6].

3araiom Bapto mnoroautuch i3 A. Kynapsdenko, sikuii (OpMyiarO€ BHCHOBOK TpO Te, IO
crpareriunuii BuOip YKpaiHM Ha KOPHCTh €BPOIHTETrPALifHOTO, €BPOATIAHTHYHOTO KYypCy €
OOTIPYHTOBAHMM 1 IUBLII3AIHHO 3aKOHOMIPHUM. YKpaiHa iCTOPUYHO € CKIIAJO0BOIO XPUCTUSHCHKOT
MakporuBiTizamii (yKpainii cTaHOBIATh 3% XPUCTHSH CBITY); TYT HO€IHYIOThCS B HalllOHAIBHIN
MEHTAJIBHOCTI CX1JIHO- Ta 3aXiJTHOXPHUCTUSHCHKI I[IHHOCTI: KOJEKTUBHA W 1HAUBIAyajdbHa cBOOOA,
pamioHasli3M 1 mparMatu3M. YKpaiHIsSAM NpUTaMaHHA €BPOIEHChKA TOJNEPAHTHICTH MO0 IHIIHAX
MOJIITUYHHMX, 17ICOJIOTIYHUX 1 pENIriiHUX CUCTEM TomIo [7].

OTxe, HalllOHAJIbHA IIPaBOBAa KyJbTypa OJIM3bKa O 3arajJbHOEBPOICHUCHKOI, MPOTE MOTpedye
3HAYHUX 3MiH, Kl MOJSATaloTh YV IOPUIUYHOMY 3aKpPIMJIEHHI OCHOBHUX €BPOIEHCHKHX iealliB Ta
IIHHOCTeW Yy HAaI[lOHAILHOMY 3aKOHOJABCTBI Ta MOJANBIIIN 11X peami3amii B TOBCIKICHHIN
IOPUINYHIN MpakTHili. ToMy HaJ3BUYAHHO BKIMBHUM € TiAMUCAHHS 0a30BUX MIKICPKABHUX YIroJ|
3 METOKO IMOTJIMOJICHHS CIIBPOOITHHITBA MK YKpaiHoto Ta €C, rapMoHi3amii 3aKOHOJaBCTBA Ta
IOPUANYHOT MPAKTUKH.

[TeperoBopu 1010 HOBOrOo 0a30BOTO JOTOBOPY MiX YkpaiHoro Ta €C Ha 3amiHy Yroau mpo
MapTHEPCTBO Ta CHIBPOOITHUITBO Oynu 3arnodaTkoBaHi y 6epe3Hi 2007 poxy (y 2008 poii ctopoHu
y3roIWJId Ha3By MalOyTHROI yroau — Yrona npo acoimiarito). 11 nucronaga 2011 poxy y bprocceni
BIIOYBCsl 3aBepLIAIbHUI JBaAlUATh NEPUIMA payHA IEperoBOpiB MIOAO0 YKJIAJEHHS YTOAM IPO
acolIriarito, IiJi 9ac sIKOro OyJIu y3roJKeH1 BC1 MOJOKEHHS TEKCTY YTO/IH.

Ha IT’atnaauaromy Camiti Ykpaina-€C (19 rpyaus 2011 p., m. KuiB) nigepu Vkpainun ta €C
OoQiIIHHO 3asBUIM PO 3aBEPIICHHS MEPEroBOpiB moa0 Yroau mnpo acomiamito. 30 OepesHs
2012 poky y bprocceni riiaBu neperoBopHHX jeseranii napagysanu Yromy.

VYroga npo acomianito 3 €BponeiicbkuM Coro3oM YKpaiHH, 3MICT SIKOi pO3p00IEHO KOHKPETHO IS
VYkpainu, Mae 3aMiHUTH YTOJH MPO MAPTHEPCTBO Ta CMiBPOOITHUITBO. YT0/a MPO ACOLIAIII0 MiX
VYkpainorw ta €C nae 3Mory nepeiTy Bijf mapTHEPCTBA 1 CIIBPOOITHUIITBA J0 TOJITUYHOT acoIiarii
Ta eKOHOMIYHOI 1HTerpallii.

[linmucanns Yromu mpo acomiamiro Mibk €BpormericbkuM Coro30M Ta YKpaiHOW IIaHYBaJIOCS
28 nucronana 2013 poky, ane He BinOyiocs. Haromicts Ha 3-my camiti €C «CXigHe mapTHEPCTBOY»
y BinbsHroci 28 nmuctonana 2013 poky €C mapadysas nonidHi yroau 3 Mongosoro ta ['py3iero.

[TonmiTnuny 4yactuHy yroau Oyno mianucano 21 6epe3nst 2014 poxy. EkoHOMIYHY 4acTUHY yrojau
Oyno nianucano 27 uyepsHs 2014 poky.

VYroaa npo acomiaiio MOKJIMKaHa 3a0e3MeYnTH SKICHO HOBHA, OTTIMONeHUH (hopMaT BiIHOCHH MK
VYkpainoo ta €C. BoHa € yHIKaTbHUM JIBOCTOPOHHIM JOKYMEHTOM, SIKHHA BUXOIUTH JAJIEKO 3a
paMku noaiOHuX yroj, ykiageHux €C cBoro uyacy 3 kpaiHamu LleHTpanbHoi Ta CxigHOi €Bpomnu.
VYrona He nHIIe 3aKTaac SKICHO HOBY IIPaBOBY OCHOBY IS TIOAAJIBININX B3a€EMUH MK YKpaiHOO Ta
€C, ane i ciyrye cTpaTeriuyHuM OpPiEHTUPOM JIJIsl POBEJICHHSI CHCTEMHUX COLIAIbHO-€KOHOMIYHHUX
pedopm B YkpaiHi, IIUPOKOMACIITA0OHOT aanTailii 3aKOHOJaBCTBa Y KpaiHu 10 HOpM 1 mpaBwi €C.
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3 ykimazeHHAM YTOIW BiIHOCHMHHM MK YkKpaiHoro Ta €C mepexoisaTb Ha HOBUH piBEHb — Bij
MapTHEPCTBA 1 CHIBPOOITHHUIITBA IO MOJITHYHOI acomiamii Ta eKOHOMIYHOI iHTerpaiii. Baxxausum
€JIEMEHTOM YTOJU € TIOJIOKEHHS PO CTBOPEHHS MOTIHOJICHOI Ta BCEOXOIUTIOI0YOI 30HU BUIBHOI
TOpriBii. YKpaiHa po3risgae YToay HIpo acouianiio sK BaXJIMBUNA KPOK Ha LUISXY HAOJMKEHHS B
NEPCHEKTUBI 10 HACTYITHOT'O €Taly — MiAroToBKH A0 BeTymny B €C.

VYroma npo acomiamito Halidye MOHAJ TUCSYY CTOPIHOK, a 32 CBOEI0 CTPYKTYPOIO CKJIAJaEThCs 3
npeamOyJin, ceMHU YacTHH, 43 T0JaTKiB Ta 3 MPOTOKOIMIB.

VY uyactuni «lIpeamOyna, 3arajibHi Il Ta TPUHIUIN» OKPECITIOETHCA MIATPYHTS, SKE ICHYE
CBOTOJIHI JJIs YKJIAJEHHS YTOIU MPOo acoliaiito Mk Ykpainoro ta €C, 30kpeMa BU3HAHHS 3 OOKY
€C eBponeiicbkoro BUOOpY Ta €BPOIECUCHKUX IMparHeHb YKpaiHU K €BPONEHCHKOI KpaiHHW, M0
noaisie 3 €C CIiIbHY iCTOPIIO 1 CIUIBHI IIHHOCTI, @ TAKOK BU3HAUYEHI T YTOIH, Cepel SIKUX —
CTBOPEHHS acoliallii, mocTynoBe 30auKeHHs MK YKpaiHoto Ta €C Ha OCHOBI CIUIBHUX LIHHOCTEH,
noriuOJIeHHs] €KOHOMIYHHMX Ta TOPTiBEJIBHUX BIJHOCHH, 30KpeMa nuisixoMm cTtBopeHHs 3BT,
MMOCWJICHHS CHIBpOOITHHITBA Yy cdepi rocTuilii, cBoO6oau 1 Oe3meku. 3aKpiIuIOThCS OCHOBHI
MPUHIIAIM, SKi JISKATUMYTh B OCHOBI acolmiamii, repemyciM 3a0e3ledeHHs MpaB JIIOJUHU Ta
OCHOBOTOJIO)KHUX CBOOOJI, MOBara J0 MPUHIUIY BEPXOBEHCTBA MpaBa, ITOTPUMAHHS MPUHIIHUITIB
CYBEpPEHITETY 1 TEPUTOPIATbHOI IUIICHOCTI, HEMOPYIIHOCTI KOPJOHIB 1 HE3aJEKHOCTI.
[TigkpecntoeTbes, MO MOJANbIIT BITHOCMHU MiX YkpaiHooo Ta €C 06a3yBaTUMYThCS TaKOX Ha
MIPUHIIMIIAX BUTLHOT PUHKOBOI €KOHOMIKH, BEPXOBEHCTBA MPaBa, CPEKTUBHOMY YPSAYBaHHI TOIIO
[8].

OTxe, y yactuHi «[IpeamOyra, 3aranpHi Hil Ta TPUHIKUINA» YTOIU PO acoLiaIiio MixK YKpaiHOO
ta €C 3akpimeHi (akTUYHO BCi €JIEMEHTH 3arajibHoi nmpaBoBoi igeosnorii €C (MpUHLIMIH, IHHOCTI,
imei) Ta Mera TpaHcdopmarlii HaI[iOHAIBLHOI TPABOBOI 1ACONOTil, IO MOJIATAE Y MOCTYIOBOMY
30mmKeHHI MK YKpaiHoro Ta €C Ha OCHOBI CHUIBHHX I[IHHOCTEH. BuIesza3zHadueHe T03BOJISIE
3pOOUTH BUCHOBOK, III0 OCHOBHHM HANpPsIMKOM TpaHC(opMallii HalliOHAJIBHOI MPaBOBOI i71€0I0Tii B
KOHTEKCTI MANMHCAaHHSA YTroaW Tpo acomiamito Mk YkpaiHoro Ta €C € BHOpPOBaKCHHS
€BPOTIEHCHKUX MPABOBHUX MPUHIMIIIB (i1€alliB, IIHHOCTEW) y HAIliOHAIbHY IIPAaBOBY CUCTEMY, TOOTO
BHECEHHS 3MiH HE TUIbKM B UYWHHE 3aKOHOJIABCTBO, aj€é 1 B pEallbHy IOPHUIWYHY TMPAKTHKY.
Hanpuxnan, Big 1I03yHT1B Ipo 00pOTHOY 13 KOPYIILIEI0 HEOOX1HO MEPEUTH JO KOHKPETHUX CIIPaB —
CYTTEBO TOCHJIUTH BIJMOBIJANBHICTh 3a KOPYILIHHI MPaBOMNOPYIIEHHS 1 MPOAEMOHCTPYBATH
BCbOMY CBITY PEajibHy CTaTHCTUKY 3HAYHOI'O 30UIbIIIEHHS! 0OBUHYBAJIbHUX BUPOKIB y CIIpaBax Ipo
Xxa0apHHIITBO.

Hactynni wactunn Yroau mpo acoruianito Mix YkpaiHowo Ta €C GpakTHUHO pO3KPUBAIOTh OCHOBHI
dbopMH Ta HaNpsIMKH MOTJIMOJIEHOTO CHIBPOOITHUITBA MK Jep)KaBaMHu Ta iHTerpauii YKpaiHu y
€C, 110 TaKOX € IPUINYHUM PYHIAMEHTOM JUIsl TpaHchopmallii HallloHaIbHOI MPaBOBOT 11€010T11
BIMOBIAHO 10 HAMIYEHUX ILIIEH.

Yactuna «[lomituyauii pianor i pedopmu, MoJiTUYHA acoliallisi, CiBpOOITHUIITBO Ta KOHBEPTCHIIIs
y cdepi 3aKOpJOHHHUX CIPaB Ta MOJITHKU OE3MEKW» MICTHTh MOJOXKEHHS, peami3allis SKUX Mae
CHOPUATH PO3BUTKY 1 3MIIHEHHIO MOJITUYHOrO Ailajiory B PI3HHUX cdepax, y T.4. MOCTYHNOBIH
KoHBepreHuii no3uuiit Yxpainu 3 €C y cdepi 30BHIIIHBOT Ta 6€3MEKOBOT MO THKH.

VY po3aini BU3HAYEHI LI MOJITUYHOTO A1aJIoTy, KJIFOUOBOIO 3 SIKMX € 3alpOBa’KEHHS MOJITUYHOI
acomiamii Mixk Ykpainoto ta €C. Cepel iHIINX LiJeH — NOMUPEHHS MIXXHAPOIHOI CTabIIBHOCTI Ta
Oe3reku, 3MIIHEHHS TOBar JI0 JEMOKPATUYHUX TPUHIIUITIB, BEpXOBEHCTBA MpaBa Ta HAJEKHOTO
ypSAYBaHH, MIPpaB JIOAUHU Ta QyHIAMEHTAIbHUX CBOOOJ, MOUIMPEHHS MPUHIUIIB HE3aJeKHOCTI,
CYBEpEHITETY, TEPUTOPIaJIbHOT LUIICHOCTI Ta HEMOPYIIHOCTI KOPJOHIB, CIIBPOOITHULITBO y chepi
6e3neku i 000pOHHU.

VY wmif yacThHi BU3Ha4yeH1 piBHI Ta (opMaTu MOJITUYHOrO MJiaJioTy, 30Kpema IependayeHo
MIPOBE/ICHHS CaMITiB, 3yCTpiuell Ha MIHICTEpPChKOMY Ta IHIIMX piBHAX. Bce me Oyae cnpusatu
HaOIMKSHHIO HaIlIOHATBHOT MPAaBOBOI 171€0JIOT11 JI0 3araabHO1 IpaBoBoi iaeosorii €C.
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Cepen KIIIOYOBUX HAINpPSMKIB B3a€MOJII — CHIBpPOOITHUITBO 3 METOIO TOIIMPEHHS PeriOHaIbHOT
cTaOlIbHOCTI; 3MIIIHEHHS MUPY Ta MDKHAPOJHOTO MPaBOCYJsl, 30KpeMa LUISIXOM IMIUIEeMeHTAallil
Pumcekoro cratyry Mi>kHapOAHOTO KPUMIHAJIBHOTO Cy1y; 3a0€3MeYeHHs OCTYIOBOI KOHBEPTeHIII i
y cdepi 30BHINTHBOT 1 0€3MEKOBOT MOIITUKH, BKIFOYar0ur CHibHY MOMITHKY O€3MeKHu Ta 000pOHH,
MOTIEPE/HKEHHST KOH(QIIIKTIB, HEPO3MOBCIOJUKCHHS, PO330pOEHHA Ta KOHTPOJb 32 O30pPOEHHSM,
60poThOY 3 TepopuzMom Tomro [8].

VY vactuni Yrogu «tOctuiisi, cBo6oa 1 6e3meKkay BHU3HAYCHI HAMPSMKUA B3a€MOJIT y BiIMOBITHIX
chepax. BaxamBowo MeTOrO CIIBPOOITHUIITBA € YTBEP/KCHHS BEPXOBEHCTBA IMpaBa Ta 3MIITHEHHS
BINOBITHUX 1HCTUTYILIH, 30KpeMa y c¢epi NpaBOOXOPOHHOI MiSJIBHOCTI Ta BCTAaHOBJICHHS
MPaBOCY/JIs, HacamIiepe] 3MIIHEHHS CYIOBOI CHCTEMH, IMOKpalieHHs ii e(eKTHBHOCTI,
rapaHTyBaHHSA ii HE3AJIEXKHOCTI Ta HEYNEPEHKEHOCTI.

OnHUM 3 €JIEMEHTIB CIiBIIpalll € 3a0e3NeYeHHs] HAJIGKHOTO PIBHS 3aXUCTy NMEPCOHATBHUX JTAHHUX
BIJIMOBIHO J0 KPAIIUX €BPOTMECHCHKUX Ta MIXKHAPOIHUX CTAHIAPTIB.

3 METOI0 yIpaBIiHHSA MIrpalifiHUMH IOTOKaMH, YTOJOK Iepea0adaeTbCs 3anpOBaPKCHHS
BCEOXOIUTIOIOYOTO JIiajory IIOJ0 KIIOYOBHMX MUTaHb y cdepi mirpamii, BKIOYAIOUN HeJeTalbHY
MIrpartito, MPOTH/IIF0 TOPTIBII JIFOJAbMH TOIIO.

OxpemMi CTaTTi TMPHUCBSIYEHI CTBOPEHHIO HAJECKHUX YMOB JUIsl TPAILiBHUKIB, SKI Ha 3aKOHHHUX
i/ICTaBax MPaIol0Th 32 KOPIOHOM.

BaxnuBa yBara mpuainsieTbes 3a0€3MEYSHHI0O MOOUTBHOCTI TPOMAJISH 1 MOTJIMOJIGHHIO Bi30BOTO
Jiasiory, 30KpeMa HUIIXOM 3alpoBaKeHHs 0€3B130BOr0 PEXKHUMY MICNs BUKOHAHHS BiAMOBITHHX
KpuUTepiiB, mependauenux y [lnani niit momo midepamnizanii €C Bi30BOro pexumy 1ist Y KpaiHu.

[TonoxkeHHAMH pO3IiTy TependadaeTbCsi MOTIMONEHHS CHIBIpali 3 MeTol OopoThOu 3
BIIMHUBAHHAM Trpolleii Ta (iHaHCYBaHHSM TEpOPU3MY, HE3aKOHHUM OOIroM HapKOTHKIB,
OpraHi30BaHOIO 3JIOUYMHHICTIO, TEPOPU3MOM, a TAKOK PO3BUTOK CHIBPOOITHUIITBA y chepi HaTaHHS
MIPABOBOI JOMOMOTH Y IIUBUTHPHHUX Ta KPUMIHAJIBHUX CIIPaBaXx.

[Tornubnena Ta BCeOXOIUTIOIOYA 30HA BiABHOI TopriBii YkpaiHa-€C (3BT) € HeBia eMHOIO
CKJIQJIOBOIO YTOJIM MPO acolliamiio 1 mepeadadae idepaniizaililo TOPriBil SK TOBapaMH, TaK 1
nocayramu, Jgidepaiizaiiio pyxy KamiTalliB Ta, 10 MEeBHOI MipH, — pyxy po0Oouoi cuin. BinMiHHOIO
pucoto 3BT Vkpaina — €C e xoMIiekcHa mporpama ajantalii peryJsTopHUX HOpM y cdepax,
OB ’s13aHUX 3 TOPTiBJeto, 10 BianoBiaHuX cranaaptis €C. Lle 103BOIUTh 3HAUHOIO MIpOI0 YCYHYTH
Hetapu(Hi (TexHiuH1) Oap’epu y TopriBm MDK YkpaiHotoo Ta €C Ta 3a0€3MmeyuTH PO3IIUPEHUIA
JOCTYHI 10 BHYTPIIHBOrO puHKY €C A yKpaiHCBKMX €KCIIOpTEpiB 1 HAaBMAKH — €BPONEHCHKUX
EKCIIOPTEPIB 0 YKPaiHCHKOTO pUHKY. Tak moriubiieHa ta Bceoxorumoroua 3BT mae 3a06e3neuntu
MOCTYIOBY 1HTETpallil0 EKOHOMIKH YKpaiHU J10 BHYTPiIHEOro puHKY €C.

Yactuna VYroam, sika crocyeTbesi cTBopeHHs 3BT, oxommioe Taki OCHOBHI cepu: TOPriBist
TOBapaMH, y T.4. TEXHIUHI Oap’epH B TOPTiBJIi; IHCTPYMEHTH TOPTOBEIBHOIO 3aXMCTY; CaHITApHI Ta
¢iTocaHITapH1 3aX0/1; CIIPUSHHS TOPTiBII Ta CHIBPOOITHUIITBO B MUTHIN cdepl; aaMiHICTpaTUBHE
CHiBpOOITHUITBO B MHTHIA cdepi; MpaBuia MOXOHKEHHS TOBApiB; TOPrOBENbHI BIAHOCHHU B
eHepreTuuHii cdepi; Mocayru, 3aCHyBaHHS KOMIIaHIM Ta 1HBECTHUIIli; BU3HAHHS KBadidikalii; pyx
KaIliTaJliB Ta IUIaTEXIB; KOHKYPEHTHA MOJIITUKA (AHTUMOHOIIONBHI 3aX0/I1 Ta JiepKaBHA JI0IIOMOTra);
IpaBa 1HTEJNEeKTyallbHOI BJIACHOCTI, y T.4. reorpadidHi 3a3HA4E€HHS; JIep>KaBHI 3aKyIiBIl; TOPTiBIs
Ta CTAJIMN PO3BUTOK; TPAHCIIAPEHTHICTh; BPETYIIOBAaHHS CyNepeyok [8].

Yactuna Yroau «EKOHOMIYHE Ta CEKTOpaJIbHE CIIBPOOITHULITBOY» MICTUTH MOJIOKEHHS PO YMOBH,
MOJAJIBHOCTI Ta YacoBl paMKH TrapMoOHi3alii 3aKOHOJaBCTBa YKpaiHM Ta 3akoHoaaBcTBa €C,
3000B’A3aHHs YKpaiHU 100 peQopMyBaHHS 1HCTUTYLIMHOI CIIPOMOXKHOCTI BIAMOBIIHUX YCTaHOB
Ta MPUHIMIN CHIBpOOITHUITBA MIXK YKpaiHoto, €C Ta Horo JepxaBaMHU-1wIeHAMH Y HU3LI CEKTOPIB
€KOHOMIKM YKpaiHM Ta HampsMKIB peai3allii Aep>KaBHOI rajy3eBoi MOJITUKU. 28 TJiaB LbOTO
po3niny Yroau nependadaroTh BiAMOBIIHI 3aX0/IM Yy TAKUX CEKTOpaxX, K €HepreTuka, y T.4. siepHa,
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TPAHCHOPT, 3aXUCT HABKOJHIIHHOTO CEPEJOBHIIA, MPOMHUCIOBA TOJITHKA Ta MiJIPUEMHULITBO,
CUTBCBKE TOCIIOAapPCTBO, OMOJATKYBAaHHS, CTaTUCTHUKA, HamaHHS (DIHAHCOBHX TIIOCIYT, TYpPHU3M,
aylioBi3yallbHa TIOJNITHKA, KOCMIYHI JIOCHIPKEHHS, OXOpOHA 3/I0pOB’s, HAYKOBO-TEXHIYHA
cHiBIpars, KyJabTypa, OCBITa TOIIIO.

IMmnemenTaniss HbOro po3nairy Yroaw AacTe 3MOry, Mo-Tepiie, 3a0e3neduTy OiIbil moraudieHe
BUKOHAHHS IOJIOKEHb YTOJM IIOAO0 30HM BUIBHOI TOPTiBIi, OCKUIBKM CHIPHATUME HAOIMKCHHIO
3aKOHOJABCTBA Ta PETYJISATOPHOTO cepenoBuina Ykpainu ta €C, a BiATak — yCYHEHHIO HeTapu(pHUX
TOProBeILHUX Oap’epiB, a, MO-APYyTe, COPUIATHME IHTErpallii YKpaiHu 10 BHYTPIITHLOTO puHKY €C
Ta €IWHOTO HOPMAaTHUBHOTO MPOCTOPY B TMEPEBaXHIM OIIBIIOCTI CEKTOPIB EKOHOMIKH Ta
CYCIIJIBHOTO XKHUTTS Y KpaiHu.

Yactuna «@PiHaHCOBE CHIBPOOITHHUIITBO» OKPECIIOE MEXaHi3M 1 HUIAXM OTPUMaHHS YKpaiHOIO
(dinancoBoi gomomoru 3 0oky €C, y T.4. 3 METOI0 CIPHUSHHS peaiizaiii Yroaw mpo acolariiio,
npioputeTHi chepu i HaJaHHS, TOPSIO0K MOHITOPUHTY Ta OLIHKH €(EKTUBHOCTI 1 BUKOPHUCTAHHS.
Kpim 11p0r0, MOJI0OKEHHS 111€1 YacTUHU TiependavyaroTh MOrauoOIeHHs criBmpaii Ykpainu ta €C 3
METOK0 TOMEPEKCHHS Ta OOpPOTHOM 3 MIAXPACTBOM, KOPYIIIIEI Ta HE3aKOHHOIO MisUIbHICTIO,
30KpeMa MUISIXOM TOCTYMOBOi TapMoOHi3alii yKpaiHCBKOrO0 3akOHOAABCTBa y Wi cdepl 13
3akoHOoAaBcTBOM €C, 00OMiHY BiJIMTOBIAHOO iH()OPMAIII€O TOIIO.

BigmoBinHo m0 «IHCTUTYWiIMHUX, 3araJbHUX Ta TPHUKIHIEBUX IIOJIOKEHb», NependadaeThes
3arpoBaKEHHS] HOBUX ()OpMaTiB Ta PiBHIB CHIBpOOITHUITBA MK YKpaiHoto Ta €C micnst HaOyTTs
YUHHOCTI YTOJ0I0 IO acoliaiiio, 30kpema crBopeHHsi Pagu ta KomiteTy 3 mutanm acouiaiii,
[TapraMeHTCHKOTO KOMITETy 3 MHTaHb acoriamii. 3 MeTO 3allydeHHS 10 peaiizamii Yroau
IPOMaJITHCHKOTO cycHinbeTBa Oyze crBopena [lnardopma rpomaasHehKOTO CycmiibeTBa [8].

Omxe, mpoaHalizoBaHa Yroja Mpo acomiamito Mix YkpaiHoro ta €C nmae miacTaBu 3poOHUTH
BHCHOBOK, IO B HIiM 3aKJaJicHI OCHOBHI HampsIMKH TpaHCOpMaIlii HaIOHAJIBLHOI MPaBOBOL
KYJIBTYpH 3 METOIO IOCTYNOBOi iHTerpamii y €Bponeiicbkke CriBToBaprcTBo. ToMy Haa3BHYaiHO
BXJIMBOIO € parudikallis 3a3HaueHol Yroau Ta i peajibHEe BUKOHaHHsS. BpaxoByrouum MOKIUBI
npoOnemMu, sKi OyayTh BUHUKATH B MPOIECI PEaThbHOTO BUKOHAHHS YTOJMU TPO aCOIIAIiI0 MIXK
Vkpainoro ta €C, mnepen yKpaiHCBKOIO IOPHUIUYHOI0 HAYKOK CTOITh BAXKJIMBE 3aBIAHHSI —
3a0e3neunTH (POpMyBaHHS TMPOEBPOIEHUCHKOT HAIIOHAIBHOI TPABOBOI 11€0JIOTIi, SAPOM SIKOi €
Oe33amepeyHa moBara 70 Mpas 1 cBOOOJ JIOJMHU, NMPIOPUTET JIIOJUHHU HaJ JIEP’KABOK, a TAKOXK
3abe3nedyeHHs1 CBOOO U pyXy 0Ci0, MOCITYT, TOBApIB Ta KamiTaliB B paMKax 30HHU BIJIbHOI TOPTIBII,
cBOOOM MigNpUEMHUITBA B3arayi. CIpUSATH IbOMY MOKE€ CTBOPEHHsS] HOBUX KOHLEMIIH PO3BUTKY
YKpaiHCBhKOI AepKaBU SIK €BPONENCHKOi, COIialbHOI Ta MPABOBOI; MOMYJSpHU3ALlis Ta PO3 ICHEHHS
nepeBar €BpoONenchKoro BUOOpPY YKpaiHHM cepel HaceleHHs Ta Ha MDKHapOAHIM apeHi 3acobamu
MIPaBOBOI ariTailii Ta MpornaraHan; akTHBI3allisl MIXXHAPOAHOIO CHIBPOOITHULITBA MK HAYKOBLISIMU
VYkpainu ta kpain-uieHiB €C Ta iHII 3aX0AM MPABOBHUXOBHOTO Ta MPABOOCBITHHOTO XapakTepy.
Bce e 00yMOBIIO€ MEPCHEKTUBHICTh MOAAIBIIOTO JOCHIIPKEHHS PI3HUX acleKTiB (OpMyBaHHS
MpaBOBOi  KYJIbTYpU YKPAailHCHKOTO CYCHiIbCTBA Ta TpoOMajsH YKpaiHM B  KOHTEKCTI
€BPOIHTETPAIIMHUX TTPOLIECIB.

JITEPATYPA

1.  Toncrenko B. IlpaBoBa ineonoris B mporeci (GopmMyBaHHSI MPABOBOI KYJIBTYpH . MPOOJIeMH
Teopii 1 nmpaktuku [Enexrponnuii pecype] / B. Toncrenko / FOpuanuna Ykpaina. — 2009. —
Ne 4, — Pexxum moctymy : http ://www.info-pressa.com/article-604.html

2. Kamoxuwmii P.A. IIpaBoBa ifeonoris gk ¢pyHAaMEHTaJIbHUI YNHHUK CTAHOBJICHHS B YKpaiHi
MpaBOBOi JIepKaBU Ta TpoMaasHchbkoro cycminbcTBa / P.A. Kamtoxuuit // BicHuk
3anopi3bKOro HaIliOHATBHOTO yHIBEpCUTETY : 30ipHUK HayKOBHX mpaib. OpuanuHi HayKu. —
2012. — Ne 1 (gactuna ). — C. 109-113.

3. Henroxa M. IIpaBoBa i1€0J10Tisl | OCHOBHI TEOPETUKO-METOAOIOTIUHI MiIXO! A0 BU3HAYCHHS
noustts / M. Henroxa // Tlyomiune mpaBo. — 2012, — Ne 3 (7). — C. 299-306.

Bicnuk 3anopizbkozo nayionansnozo ynieepcumenty MNe 3,2014



16

4.  Hemoxa M. CiToIIsITHO-TEOPETHYHI 3acajii TIPaBoBoi iieortorii [Enextponnnit pecype] / M. Hemroxa //
Biue. —2009. — Ne 21. — Pesxim noctymy - http ://www.viche.info/journal/1724/

5. Curauk O.M. [IlpaBoBa imeoyioris SK CKIAQIHUK MEXaHI3My JIep:KaBHO-TIPAaBOBOTO
perymoBanHs / O.M. Cutnuk // Jlepxkasa i nmpaBo. — 2012. — Bunyck 56. — C. 9-14.

6. Kynpsuenko A. Imes mnpaBoBoi JepkaBM B KOHTEKCTI €BpOIEHCHKOI iHTerpamii Ykpainu /
A. Kyapstaenko // Bidge. — 2010. — Ne 16. — Pesxum nocrymy : http ://www.viche.info/journal/2149/

7. Kynpsuenko A. €Bporneiicbkuil BHOIp YKpaiHH . JOCATHEHHS, BUKIUKM Ta TEPCIEKTUBU
[Enextponnuit pecypc] / A. Kyapsuenko // Biwe. — 2009. — Ne 16. — Pexxum moctymy :
http ://www.viche.info/journal/1589/

8. VYroma mpo acomiamito Mk YkpaiHoro Ta €C (aHOTamiss OCHOBHMX pO3IUIIB YTroman)
[Enextponnmii pecypc] // Odimiitamii Be6-caiit MiHicTepcTBa 3aKOpJJOHHUX CIIpaB YKpaiHu.
—  Pexum  goctymy:  http ://mfa.gov.ua/ua/about-ukraine/european-integration/ua-eu-
association

REFERENCES

1.  Tolstenko, V. (2009), «The judicial ideology in the process of legal culture formation : theory
and practice problemsy» («Pravova ideologiia v protzessi formyvannia pravovoii kyltyru :
problemu teoriii i praktukuy), lyruduchna Ykraiina, vol.4, available at: http ://www.info-
pressa.com/article-604.html

2. Kaliyzhnuj, R.A. (2012), «The legal ideology as a fundamental factor of legal state and civil
society formation in Ukraine» («Pravova ideologiia yak fyndamentalnuj chunnuk
stanovlennia v Ykraiini pravovoii derzhavu ta gromadianskogo syspilstva»), Visnuk
Zaporizkogo natzionalnogo universutety : Zbirnuk juruduchnuh pratz. Juruduchni nayku, vol.
1 (chastuna I), p.p. 109-113.

3. Nediyha, M. (2012), «The legal ideology : main methodological-theoretical approach to the
notion definition» («Pravova ideologiia: osnovni teoretuko-metodologichni pidhodu do
vuznachennia poniattia»), Publichne pravo, vol. 3 (7), p.p. 299-306.

4.  Nediyha, M. (2009), «Worldview theoretical bases of the legal ideology» («Svitogliadno-
teoretuchni  zasadu pravovoii ideologiii»), Viche, vol. 21, available at:
http ://www.viche.info/journal/1724/

5. Sutnuk, O.M. (2012), «The legal ideology as a component of the state legal regulation
system» («Pravova ideologiia yak slkladnuk mehanizmy derzhavno-pravovogo
reguliyvannia»), Derzhava | pravo, vol. 56, p.p. 9-14.

6.  Kydriachenko, A. (2010), «The idea of the legal state in the context of European integration
of Ukraine» («Ideia pravovoii derzhavu v konteksti evropejskoii integratziii Ykraiinuy),
Viche, vol. 16, available at : http ://www.viche.info/journal/2149/

7. Kydriachenko, A. (2009), «The European choice of Ukraine : achievements, challenges and
prospects» («Evropejskuj vubir Ykraiinu : dosiagnennia, vukluku ta perspektuvu»), Viche,
vol. 16, available at : http ://www.viche.info/journal/1589/

8.  The Ukraine-European Union Association Agreement (annotation of the main issues of the
agreement) (Ygoda pro asotziatziiy mizh Ykraiinoiy ta ES (anotatziia osnovnuh rozdiliv
Ygodu)), Ofitzijnuj web-site Ministerstva zakordonnuh sprav Ykraiinu, available at:
http ://mfa.gov.ua/ua/about-ukraine/european-integration/ua-eu-association

FOpuouuni nayku



VK 340.134: 340.12: 342.531.41

3AKOHHICTbD: 3MICT IIOHATTSA, TAPAHTII II PE2XKUMY, YMOBH
TA 3ACOBH 3ABE3IIEYEHHS (HAPUC 3 TEOPII ITIPABA)

Honruit O.0., K.10.H., CT. HaYK. CITIBPOOITHUK

Hayionanvua axkademis npokypamypu Yxpainu, eyn. Menvnuxosa, 81-6, m. Kuis, Yxpaina
Saw_flip_ RNR@i.ua

VY craTTi, HogaHiil y popMi HAyKOBOTO HApHUCY, 3MIKCHEHO CIIPOOY MOCTIANTH HU3KY B3aEMOTIOB S3aHUX
TEOPETUYHHX MUTaHb MIOA0 KaTeropii «3aKOHHICTEY». BOHM CTOCYIOTBCS 3MICTy IBOTO HMOHSTTS, TapaHTIH
peXUMy 3aKOHHOCTi, YMOB Ta 3aco0iB Horo 3a0e3medeHHs. AKIEHTYETbCS yBara Ha IOLIIBHOCTI
(opMyBaHHS €JMHOTO IMIAXOAY A0 PO3YMIHHSI KaTeropii «3aKOHHICTB». 3a pe3ysbTaTaMH JIOCIiKECHHS
MIPOTIOHYIOTHCS ABTOPCHKI BUCHOBKH.
Kniouosi cnosa: 3axonuicms, 3aKOHO0ABCMB0, CYCRIIbHI IOHOCUHU, DEXCUM 3AKOHHOCMI, 2apanmii pexcumy
3aKOHHOCHI, YMOGU MA 3aCO0U 3a0e3NneUeHH s PedtcUMy 3aKOHHOCMI.

3AKOHHOCTb: COAEPKAHUE ITIOHATUSA, TAPAHTHUU EE PEXKUMA,
YCJIOBHUA U CPEIACTBA OBECIIEYEHUS (OYEPK I10 TEOPUU ITPABA)

Honruii A.A.

Hayuonanvnas akademus npokypamyper Ypaunvet, yn. Menvrnuxosa, 81-6, 2. Kues, Ykpauna
Saw_flip_ RNR@i.ua

B cratee, moAroToBNCHHON B (opMe HAYYHOTO OdYepKa, MHPEANPHHATA IOMBITKA OCBETHTH P
B3aMMOCBSI3aHHBIX TEOPETHUECKUX BOIIPOCOB, OTHOCSIIUXCA K KaTETOPHH «3aKOHHOCTBHY. OHH KacaroTcs
CO/IepKaHUs ITOTO TMOHSTHSA, TApaHTHH PEeXKHUMa 3aKOHHOCTH, YCIOBHUH M CPEICTB €ro oOecreueHus.
AKIICHTHPYETCsSI BHHUMAaHHC Ha I[€JICCOO0pa3sHOCTH (DOPMHUPOBAHHS CIUHOTO MOAX0Aa K MOHHMAHHUIO
KaTerOpUU «3aKOHHOCTHY. [10 pe3ynpTaTam rcciae0BaHus MpeiaraloTcss aBTOPCKHUE BBIBOIBI.
Kniouegvie cnosa: 3axonnocmv, 3aKOHOOAMENLCMBO, 0OWECMBEHHbIE OMHOWEHUS, DENCUM 3AKOHHOCTU,
2apaHmuU pexcuma 3aKOHHOCMU, YCI08UsL U Cpeocmea obecnedenus pexrcuma 3aKOHHOCMU.

LEGALITY: THE ESSENCE OF TERM, GUARANTEES OF ITS REGIME, CONDITIONS AND
INSTRUMENTS OF ITS SUPPORT (ESSAY FROM THE POINT OF LAW THEORY)

Dolgiy O.0.

National prosecution academy of Ukraine, Mel nikov str., 81-4, Kiev,Ukraine
Saw_flip_ RNR@i.ua

In the article given in form a scientific essay, an attempt to investigate the package of interlinked
theoretical questions in relation to category «legality» is carried out. They touch maintenance of this
concept, guarantees of the mode of legality, terms and facilities of his providing.

Underlining actuality straight research after select subjects, leaning on scientific information generators,
an author marks that legality as the phenomenon arose up together with the state and right. Yet the Roman
lawyers specified on the necessity of absolute observance of laws as mortgages of stable existence of the
state. Since then, after confession of modern researchers, legality became one of central categories in the
theory of right. However, it remains and one of most difficult. It renders certain influence on application
of concept of legality in a theory and legal practice, forming his variety and giving to research of the
scientifically-applied meaningfulness.

Not having regard to that maintenance of category «legality» sufficiently widely lighted up in a theory,
absence is not unexpected in the home legal doctrine of only and generally accepted interpretation of this
term. With the aim of illumination of theoretical aspects of guarantees of the mode of legality, terms and
facilities of his providing, in the article the basic going is distinguished near the rich in content filling of
term «legality»; critical remarks are systematized in relation to offered approach in a theory near
interpretation of the investigated category; underline, that absence of unity in understanding of
maintenance of category «legality» and existence of discussion in relation to the different variants of
interpretation of the same term, does not mean absence of general elements that form conceptual basis it.

In relation to the applied aspect of legality, then in the article specified on part second of the article of a
19 Constitution of Ukraine. Her positions obligate public authorities and organs of local self-government
of country, them public servants to operate only on basis, within the limits of plenary powers and in a
method, that envisaged by Constitution and laws of Ukraine. Supporting reasonable in a theory positions
in relation to interpretation of legality, first of all, as to the mode, it is simultaneously recommended to
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realize existence of the diversified going near interpretation of maintenance and features of guarantees of
the mode.

Marked, that the approaches in relation to the initial understanding of characteristic features of component
elements of guarantees of the mode of legality and their division expounded in a theory differ. These
differences, sometimes at the level of oppositions, it costs to consider fundamental.

In fact, examining the system of guarantees of the mode of legality, it follows to divide existence actually
of guarantees from terms that are necessary for effectiveness of these guarantees. Id est, the
corresponding guarantees of the mode of legality can take place and be effective only at presence of
certain terms. Therefore an important aspect of decision of the investigated problem is a selection from
the general conditions of the mode of legality of pre-conditions of his providing. Inplane guarantees of the
mode of legality, on the view of author, terms are characteristic for his concrete state, and pre-conditions
are circumstances that form possibility of offensive/of unoffensive of such state. Leaning on this position,
it is possible fully justified to assert about existence of political, economic, financial, ideological,
psychological, organizational, legal, including — administrative-legal and other terms that head for
providing of the mode of legality.

In the end, legality without the proper quality of norms of legislation the requirements of that must be
realized at adjusting of public relations, hardly can be attained, as corresponding norms carry in itself the
considerable conflict potential related to different interests of participants of that or other group of legal
relationships. As for regime legality, it is achieved through observance of the requirements of law, it
guarantees mass formed by regulatory means, in conditions that are created by the state and is
characteristic of a state of society.

Key words: legality, legislation, social relations, regime of legality, guarantees of regime of legality,

conditions and instruments of support.

Biomo, 3aKOHHICTh K SBHUIIE BUHHUKJIO Pa3oM 3 JAEpPKABOK 1 MPaBOM, OCKUIbKH OyAb-siKa
Jep>KaBHA JISUTBHICTh TOBUHHA CIIMPATHUCSA HA 3aKOHH. Y Teopii BiIMIYa€ThCS, MO Ie PUMCHKI
IOPUCTH TOBOPUJIU MO 0e3yMOBHY HEOOXIJHICTh JOTPUMAHHS 3aKOHIB SIK 3allOPYKH CTaOLIBHOTO
icHyBaHHs JepxaBu. CucTeMa pUMCBHKOTO MpaBa CTajla IOPUAUYHOI OCHOBOIO 3aKOHHOCTI Y cepi
peryoBaHHS CYCHUIBHUX BIAHOCHH, KOTpa Mi3Himie Oyla penmiiioBaHa B OibII LWBITI30BaHI
¢dbopMH, f[Ki MOCTYNOBO HAMOBHIOBAIWCS PEaJbHOIO DIBHICTIO IMEpel 3aKOHOM YCIX YYaCHUKIB
cycniapHUX BimHOCHH. [Ipo HEoOXimHICTh AOTPUMAaHHS 3aKOHY 3raayBaiu Takox [lmaToH Ta
Apucrotens [1, c. 47]. Ane TepMiH «3aKOHHICTB» 3’ siBUBCs Jniie B XIX cTopiudi, KOJu oTpuMain
PO3BHUTOK HEOOXiIHI Ul I[bOI'O COLIAIbHO-€KOHOMIYHI Ta CBITOIMISAHI YMOBH. | Xoua 3 Toro vacy
3aKOHHICTb, 3a BU3HAHHSM JOCIIJHHKIB, CTajla OJHUM 13 LIEHTPAJbHHUX IMOHSATh Y MPaBO3HABCTBI,
MIPOTE, BOHO 3aJIMIIAETHCA M OHUM 13 HAHOUIBII CKJIQAHUX. 3HAYHOIO MIPOIO 1€ MOYKHA MOSICHUTH
THM, IO BiJNOBIJHE SBHIIE, K€ € 3aHAATO MOJITU30BAaHUM Ta 1J€0JIOTI30BaHUM, BiIOOpaXkano Ta
BiJJoOpaxkae MparHeHHs pi3HUX MaHIBHUX €JIT, fKi, 3MIHIOIOYM OJHA OJIHY, HaJaBalM KaTeropii
3aKOHHOCTI MOTPIOHOTO came iM, 4acTO KOH IOKTYpHOTO 3MicTy [2, c. 6]. Lle, 6e3 cymMHIBY, YMHUTH
BIUIMB Ha 3aCTOCYBaHHsI IMOHSTTS 3aKOHHOCTI B TeOpii Ta IOPUIUYHIN IpakTHlli, GopMyrouu Horo
PO3MAITTS Ta HA/IAal0UYM JJOCHIKEHHIO 32 00paHOI0 TEMATHKOIO aKTYyaJIbHOCTI.

11{o/10 3MicTy KaTeropii «3aKOHHICTb» — Iieil aCIEKT JOBOJI IIMPOKO BUCBITICHHMI y Teopii. Momy
npucBsaTiin  cBoi mpami  L[.C. lonnokoB, M.C. Kenpman, T.O. Komomoens, B.K. Konmakos,
O.B. Ky3pmenko, II.M. PaGinoBuu, B.A. PubGakoB, O.®.Ckakyn, O.C. llemmydenko,
A.A.IOHycoB Ta 1HIIN JOCHIAHUKU. AJie, 3 ypaXyBaHHSM BUKJIAQJCHOIO, HE € HEOUYIKYBaHOIO
BIJICYTHICTb y BITUM3HSHIA IOPUIMYHINA JTOKTPUHI €IMHOTO 1 3arajJbHONPUHHATOrO TIyMadeHHS
TEPMIHY «3aKOHHICTBY, JOCTIKEHHS 3MICTY SKOT0 3QJIMIIAE€THCS [IKaBOIO HAYKOBOIO MPOOIEMOIO.
OcTaHHe, MOPsA 3 BUCBITICHHSIM TEOPETUYHMX ACIEKTIB rapaHTid peKuMy 3aKOHHOCTI, YMOB Ta
3ac00i1B 1Oro 3a0e3neUeHHs, BUBHAYEHO Memoio CTaTTi.

Cepen npeaCTaBHUKIB IOPUAUYHOI HAYKH B HE3aIEeKHIA YKpaiHi MOKHA BHOKPEMUTH TaKi OCHOBHI
MIIXO/IA JI0 3MICTOBHOTO HAITIOBHEHHS TEPMIHY «3aKOHHICTHY:

—  KOMIUIEKCHE (TIPUHLMUI, METO/A, PEXHM) COLIAIbHONPABOBE SBHUIIE, W10 BigoOpakae
oprasizauito 1 (yHKIIOHYBaHHsS CyCHUIBCTBA Ha INPaBOBUX 3acajax, FapMOHIMHMN 3B’S130K
oco0w, BITajx, IpaBa i 3akoHy B KOHKpeTHii aepxkasi (O.dP. CkakyH) [3, c. 495];
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—  PeXHM JIEPKaBHOTO i CYCITIILHOTO JKUTTS, TPH SKOMY 3a0€3MeUyeThCsl TOBHE 1 HEYXMUIIbHE
JOTPUMAHHS 1 BHUKOHAHHs 3aKOHIB, MiJ3aKOHHHUX aKTiB yciMa 0e3 BHHSTKY OpraHaMu
Jiep’KaBu, TPOMAJICBKMMHU OPraHi3alisMH, MOCaIOBUMH 0CO0aMH Ta TpoMaasHaMu. [TOHATTs
3aKOHHOCTI OXOIUTIOE JOTPUMAHHS | BUKOHAHHS BCi€i CHCTEMH HOPMATHBHHX aKTiB JEPKaBH
(B.B. Koneiiunkos) [4, c. 208];

— pexuM (CTaH) BIAMOBIMHOCTI CYCHIJIBHUX BIJIHOCHMH 3aKOHaM 1 MiA3aKOHHMM HOPMAaTHBHO-
MPABOBUM aKTaM JIepP)KaBH, SKHI BUHUKAE BHACHIJOK iX HEYXWJILHOTO 3IHCHEHHS BCiMa
cy0’extamu npasa (I1.M. Pabinosuu) [5, c. 116];

— MPaBOBUM PEXUM Yy JepXkaBi, 3a SKOTO JISUIbHICTh JEpKABHUX OpraHiB, HOPUIAYHUX 1
¢bi3uyHMX 0Ci0 3aiiicHIOeThCA BiamoBimHO g0 BuMor 3akony (1O.C. llemmrydenko,
C.B. Bo6poBHuK) [6, c. 498];

— MPAaBOBUN PEKUM TOYHOTO 1 HEYXWJIHBHOTO 3/IIMCHEHHS 3aKOHIB Ta 1HIIMX HOPMAaTHBHUX aKTiB
y Bcix cdepax aepxkaBHoro i cycmiutbHoro utta (B.JI. Opruacekuii, B.K. I'pumyk,
M.A. Marpko) [7, ¢. 573].

He wMmeHme po3MaiTTs NiAXOAIB [0 pO3YyMIHHS TEPMIHY «3aKOHHICTBY» XapakTepHe 1 s
MOCTPAIAHCHKOI FOpUAMYHOI Hayku Ha TepeHax CH/I.

CBiii morisii Ha CYTHICTH 3aKOHHOCTI nemoHcTpye H.B. BiTpyk, posymiroum mig HEO «izero,
BUMOTY Ta CHCTEMY (pEKHM) pEajJbHOrO BHPAXXCHHS IpaBa B 3aKOHaX JEpXaBH, y cCaMii
3aKOHOTBOPYOCTI, Yy MiA3aKOHHIN HOpMOTBOpYocTi» [8, c.523]. JloBoii OpUTIHANBHOI — Y
KOHTEKCTI HaBEJICHUX MiIX0MAiB — € Touka 30py B.1. Illuana momo 3MicTy TepMiHy «3aKOHHICTBY SIK
«BU3HAYCHOTO CTaHy O€3MeKH, CTa0lIIBHOCTI, «CYCIIJIBHOTO 30POB’s» AepxkaBu» [9, c. 27].

Kputnuni 3ayBaskeHHsI CTOCOBHO 3allPOIIOHOBAHMX IMIJAXOMIB JI0 TIYMAaYeHHS JOCIIIKyBaHOT
kareropii y3araibHuB B.A. Pu0akoB, amnemor4m A0 HAWOLIBII TONIMPEHOTO 3 HUX, SKHAU
nepeadavyae poO3yMIHHS IMiJ] 3aKOHHICTIO HEYXHJIBHOIO, IMOBHOTO 1 TOYHOTO JOTPHUMAaHHS Ta
BHUKOHAHHS 3aKOHIB ycimMa cy0’extamu mpasa [2, c. 7-8]:

1)  BuU3HAYEHHS 3aKOHHOCTI, y SIKOMY KJIFOYOBUM € BUKOPUCTAHHS CIIOBOCHOJYUCHHS «IOTPUMAHHS 1
BUKOHAHHS» HOPMAaTUBHUX IIPUIKCIB, Tieperdayae, 10 SKII0 HEMae BiIIOBIAHOTO JOTPUMAHHS —
TO HEMae 1 3aKOHHOCTL. Pa3oM 13 TMM, 3aKOHHICTH 1 JOTPUMaHHS HOPMATHBHHUX HPHITHCIB €
MIPAaBOMIPHOIO MOBEAIHKOIO, SIBUILEM, KOTPE B IOPUIMYHIN JITEpaTypl 3raayeThCsl SIK peanizallis
HOpM TMpaBa. J{ofaBaHHs K 10 BU3HAYEHHS CIIIB <TIOBHE», «TOUYHE» UM «HEYXHJIbHE» ICTOTHO HE
BIUIMBA€E HA HABE/ICHY XapaKTePHUCTUKY;

2)  BU3HAYCHHS 3aKOHHOCTI 4Yepe3 MOTPUMAaHHS Ta BUKOHAHHS 3aKOHIB HE 3aYilla€ MUTAHHS MPO
XapaKkTep CaMUX 3aKOHIB, SKI MOXYTh OyTH pI3HMMHU — JAEMOKPAaTUUYHUMH, CHPaBEATUBUMHU
a00 X aHTUAEMOKPAaTUUYHUMH, HENPaBOBUMM (TOOTO TaKMMH, IO cCylepeuyaTbh iHTEpecam
Hapoay). 3a TakMX yMOB JOTPUMAaHHS 1 HEepUIMX, 1 JPYrMX 3aKOHIB CTaHOBUTH COOOIO
3aKOHHICTb;

3)  BIANOBITHE PO3YMIHHS TEPMIHY «3aKOHHICTBY» TOIIMPIOETHCS JIHIIE Ha cdepy Ail 3aKOHIB, aje
BUKJIOUae cdepy iX CTBOPEHHS, TOOTO 3aKOHOTBOPYICTh, a IIUPIIE — 1 BCIO MPABOTBOPHICTD.
OpnHak, 11l TpOILECH TaKOX TiUIATAal0Th OLIHIN 3 TMO3MIIN i1ell eTudHOoCTI Ta 3akoHHOCTI. He
MIOBUHHI MPUHAMATHCS 3aKOHH, SIKI YTUCKAIOTh MpaBa JIOJUHU 1 TPOMAJsIHUHA, HE BIAMOBIAAIOTH
MIPUHIMIIAM MDKHApOIHUX T'yMaHITapHUX CTaH/IapTiB;

4)  psna aBTOpiB, MOPSAA 3 BHUKOPUCTAHHSM CIIOBOCIIONYYCHHS «IOTPUMAHHS 1 BUKOHAHHS,
BJIAIOTHCS JI0 BXKMBAHHS TEPMIHIB «PEKHUMY, IPHHIMID», «MeToa». OaHAK, BUKOPUCTAHHS,
HaIpUKIIAJ, TEPMIHY «METOI» 3YMOBIIIOE€ HEOOX1THICTh BIAMOBIAI Ha TUTAHHS: METOJ YOTO —
MPABOBOTO PETYITIOBaHHS, 3MIACHEHHS Jep)kaBHOI Biaau? Y Teopii mpaBa € METOIU
[IEHTPATi30BaHUH, NEIEHTPATi30BaHUH, IMIIEpAaTUBHUHN, NUCIIO3UTHUBHUM, € Taly3eBl METO/IH,
ajyie HeMa€e METO/y 3aKOHHOCTI;
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5)  momo miaxoay A0 3aKOHHOCTI SIK 0 PEKUMY, TO, MMO-TIEPIIE, BiH TIIYMAYUTHCS Ty)KE HIHPOKO
(pexuM HEYXHIIBHOT il MPaBOBUX HOPM, PEXHUM 3a0€3MEUCHHS KUTTS, PEKUM PEalbHOTO
MaHyBaHHS 3aKOHY B CYCIIUTLHOMY JKUTTI, MPABOBUN PEKUM TOIIO), MO-APYTe, PESKUM — IIe
COIIAIbHUI CTaH CYCHUIBHOTO HUTTS Ha MEBHHUH BIJIPI30K Yacy, 10, SK HACTIJOK, TATHE 3a
co00I0 BUXI1JT HA KATETOPIiI0 «IIPABOMOPSIOK.

BiacyTHicTh €1HOCTI B PO3YyMiHHI 3MICTY KaTeropii «3aKOHHICTh» Ta ICHYBaHHS IUCKYCii CTOCOBHO
pI3HUX BapiaHTIB TJIyMau€HHS OJHOTO W TOTO * TEPMiHY, BCE K HE O3HAYa€ BIJACYTHOCTI CIUIBHUX
€JIEMEHTIB, 5IKi, Ha HAIl IOTJIsA, (POPMYIOTh KOHIIETITyalbHY OCHOBY Li€i KaTeropii.

Ha nymxy M.C. Kenbmana, O.I'. Mypammuaa ta H.M. Xomu, «B HOpUAMYHIN HayIll CKiIagacs
TpaauLiiHa KOHIEMNIiS 3aKOHHOCTI, CYTh SIKOT MOJISITa€ B CYBOPOMY Ta HEYXUILHOMY JOTPUMaHHI i
BUKOHAaHHI YMHHOTO 3aKOHOJABCTBa ycimMa cy0’extamu mpaBa» [10, c. 491]. OOrpyHTOBaHICTH
Takoro TBep/KeHHs BU3Hae W A.A. IOHycoB: «bulbmIicTh aBTOpIB MijJ 3aKOHHICTIO PO3YMIIOTh
CYBOpE JOTPUMAaHHS 1 BUKOHAHHS 3aKOHIB Ta 1HILIKX, 3aCHOBAaHMX HAa 3aKOH1, HOPMATUBHHUX aKTiB
yciMa cy0’€KTaMu CYCHUIBHUX BIJHOCHH ... Y LUX BHU3HAYCHHSX, OE3CYMHIBHO, NMPaBHIBHOIO,
Takolo, M0 BUIUIMBAE 13 BYEHHSA MPO 3aKOHHICTh, € 17es MpPO HEOOXITHICTH CYBOPOTO Ta
HEYXWIBHOTO BUKOHAHHS BUMOT 3aKOHIB Ta IHIIUX, 3aCHOBAaHUX HA 3aKOHi, HOPMAaTHUBHUX AaKTiB
Jep KaBU yciMa y9aCHUKaMH CYCIUTbHUX BiHOCHEY [ 1, c. 48].

3 pisaux BuMIpiB 3akoHHOCTI, BuAineHux H0.C. lllemmryuenkom ta C.B. BobpoBHuK [6, c. 498],
KIIIOYOBE 3HAUCHHS B 3a0€3MEUeHHI HAaJeKHOro (YHKIIOHYBAaHHS JIEP)KABHOTO amapary Ta B
IOTpUMaHHI OanaHcy MmyOIiYHOTO 1 NMPHUBATHOTO IHTEPECIB BiNIrpa€ pPO3yMiHHS 3aKOHHOCTI SIK
NPUHIUITY 3IIHCHEHHS JEP)KaBOI BJIAaJHUX MOBHOBA)XCHb (BUMOTra 3aKOHOIABUOTO 3aKpIIlJICHHS
KOMIICTEHIIIT BJIaIHUX CTPYKTYpP, YXBAJICHHS PIlICHb Y MEXaX KOMIICTCHIIII Ta Ha IiJICTaBl 3aKOHY,
JIOTPUMaHHS B ASUTBHOCTI JAEP)KaBHUX CTPYKTYp KOHCTUTYLIHHUX MpaB 1 CBOOOJ JIIOJIUHM).
BinnoBigHo, 10 HAOUIBII ICTOTHUX O3HAK 3aKOHHOCTI, SIK MPUHIIMITY JiSUTBHOCTI JIep:KaBU Ta HOro
oprauis, Hanexath [11, ¢. 315]:

- BCE3araJbHICTh BUMOTH JOTPpHMAaHHA Ta BUKOHAHHS 3aKOHOJAaBCTBA B IIMPOKOMY CeHCi;

— 3NIIHCHEHHS yCIX Jep KaBHO-BIAJAHUX (YHKLINH BUKIIOYHO Ha MiJICTaBl 3aKOHIB IIPU CYBOPOMY
JOTPUMaHHI MOCaJOBUMH ocoOamMu mnepeadadeHuX 3aKOHOM MpaB 1 cBoOOJ oci0, rapasrtii
HEOOTPYHTOBAHOTO TMPUTATHEHHS JO BIJIMOBIIATHLHOCTI a00 HE3aKOHHOTO IO30aBICHHS

106podyTYy;

— pitryde 3amo0iraHHs Ta NPUNUHEHHS Oyb-IKUX MPaBOMOPYILIEHb, HE3AIEKHO BiJl TOTO, KUM
BOHM IUIAHYIOTbCSI YW  BYMHSIOTHCS, 3a0€3MEUYeHHS  HEBIIBOPOTHOCTI  HACTaHHS
BiJIMOBIAAILHOCTI 32 MOPYIICHHS 3aKOHIB.

Tyt Bapro nomatu, mo vactuHa Apyra crtarti 19 Koucturyuii Ykpainu 3000B’s3ye opranu
JIep’KaBHOI BJIaJAM Ta OPraHU MICIIEBOIO CaMOBpSAIYBaHHS, iX IOCAJ0BUX OCIO, AISITH JIMIIE Ha
mificTaBi, y MeXax NOBHOB@XEHb Ta y cmocid, mo nepeabadeHi KoHcTutyliero Ta 3akOHaMu
VYkpainu.

AKIIEHTYI0UM yBary Ha HEOOX1THOCTI €JMHOTO PO3YMIHHS KaTeropii «3aKOHHICTbY, y MepILy Yepry,
K pexumy (amke, K I0oBeAeHO B Teopii [3, ¢. 496], BU3HAUEHHS 3aKOHHOCTI SIK PEKUMY €
HAMMOBHIIIMM — HUM OXOIUTIOIOTBCS MOHATTS 3aKOHHOCTI SIK METOJy 1 3aKOHHOCTI SIK MPUHIIMITY),
CIiJlT YCBIAOMJIIOBAaTH M ICHYBaHHS PpI3HOXApaKTEpHUX MIAXOMIB 10 TIyMayeHHS 3MICTy Ta
0CO0JIMBOCTEN rapaHTiii 3aKOHHOCTI.

Hanpuknan, B.K. Konmakos ta O.B. Ky3pMeHKo, po3riisijalound cUCTEMY rapaHTii 3akoHHOCTI [12,
c. 524-525], BBaXawTh, MO i HAMH CIiJ PO3YMITH HASBHICTh y JIep)KaBi: 3arajlbHUX YMOB
3a0e3MeueHHs] PeKUMY 3aKOHHOCTI Ta CHelialibHUX 3ac00iB 3a0€3MEUYEeHHS] PEeKUMY 3aKOHHOCTI.
HasBani [MOCHiTHUKMA [0 3aralbHUX YyMOB 3a0e€3MeuYeHHS pPEeKUMYy 3aKOHHOCTI BiJHOCSTH
MepelyMOBU: TOJITUYHI, E€KOHOMIYHI, 1J€OJIOTIYHI Ta oprasizamiiiHi. Sk cmemianbHi 3acodu
3a0e3MeyeHHs] pPEeXUMYy 3aKOHHOCTI, Ha JyMKY 3TaJaHuX JOCHIJHUKIB, CIIiJ PO3TJSLAaTH
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oprasizamiifHo-CTpyKTypHiI (GOpMyBaHHsS (JepXaBHI OpraHu 1 HEIEp)KaBHI CTPYKTYpH, Ha SKi
MOKJIaZICHO 00O0B 30K 3 MIATPUMAHHS 1 3MILIHEHHSI peXXUMY 3aKOHHOCTI) Ta OpraHi3auiiHO-TpaBoOBi
MeTOAM (BUAM IisUIBHOCTI OpraHi3aiiHO-CTPYKTYPHUX (POpMyBaHb, IPAKTUYHI TPUHOMH, ONIEparlii,
dhopmu poOOTH, SIKI HIMU BUKOPUCTOBYIOTHCS JUIS 3a0€3MeUeHHS 3aKOHHOCTI ).

VY cBoro uepry, O.®. CkakyH, po3risgarodu rapanrii 3akoHHocTi [3, ¢. 501-502], BBaxkae, 1o mia
HUMH CJIiJT PO3YMITH 3arajlbHOCOIiabHI Ta CHeMialbHO-COIiabHI (FOPUAUYHI) YMOBH, 3ac0O0W,
CrocoOu, IO 3aKpilieHI B YMHHOMY 3aKOHOJIAaBCTBI Ta CIPSMOBAaHI Ha 3a0€3MEUEHHS PEKUMY
3akoHHOCTI. Jlo 3arampHOCONiaNbHUX TapaHTid, Ha i1 OyMKy, CIiJA BIAHOCHTH EKOHOMIYHI,
MOJIITHYHI, COIliaJibHI Ta 17COJIOTIYHI (IyXOBHI) YMOBH, IO BHU3HAYAIOTh 3MIITHEHHS PEXUMY
3aKkoHHOCTI. /{0 crienianbHOCOmiaNbHUX (FopuauuHux) rapanTiid O.®. CxakyH BigHOCHTSH [3, ¢. 502-
503]:

1) ropuaMyHi YMOBHM — SIKICHHH CTaH YMHHUX JpKeped (Gpopm) mpaBa: HOPMATHBHO-TIPABOBHX
aKTiB, HOPMaTUBHO-TIPAaBOBHX JIOTOBOPIB, CY/JIOBUX IPELEACHTIB, MPABOBUX 3BUYAiB TOIIO, a
TaKO’X aKTiB TIyMauyeHHS HOPM IIpaBa i MpaBO3acTOCOBHUX aKTiB;

2)  mpaBOBi CIOCOOM — TOCKOHAJIE 3aKOHOJABCTBO 1 MOTo BiAMOBiAHICTE HOpMaM KOHCTHTYIIIT;
HATJIST 1 KOHTPOJIb 32 CTAHOM 3aKOHHOCTI, BKJIFOYAIOUYM KOHCTHTYIIMHUHN CYJI0OBUN KOHTPOJIb;
MOTICPEPKCHHST 1 TPHUITMHEHHS IPABOTIOPYIICHD; 3aXUCT, BITHOBIICHHS IOPYIICHUX IIPaB;
peanizaiisi OPUIAMYHOI BIAMOBIJANBHOCTI; HASBHICTh HAAIHHUX 1 3arajdbHOJOCTYITHHX
IOpUANYHUX TPOIEeAyp 1 NpOIEciB; PO3BUHEHA IMPAaBOCBIOMICTH 1 MpaBOBa KyJIbTypa
HAaCEeJIEHHS TOIIO;

3)  opraHizamiifHO-IPaBOBI 3acO0M — peasizailisi MPUHIUITY [OITY BJIaH; PETSIbHUN MMia0ip
KaJpiB; oOprasizaiiss yMOB [ HOPMaJbHOIO (DYHKIIOHYBaHHA IOPUCAMKIIMHUX Ta
MIPaBOOXOPOHHHUX OPraHiB, iX CTPYKTYPHHX MiPO3IUTIB 3 METOK e(eKTHBHOI MpPOTHAil
BUIIA/IKaM OPTraHi30BaHOi 3I0YMHHOCTI, HAPKOOI3HECY, TEPOPU3MY, KOPYIILii TOLIO.

[Moninstoun nymky O.®. CkakyH, OJHOYACHO 3a3HAYMMO, II0 BUCBITJICHI B TEOpii MiIXOIU MO0
BUXIJHOTO PO3YMIHHS XapaKTepHUX OCOOJMBOCTEH CKIIAJOBUX €JIEMEHTIB TapaHTIi pexumy
3aKOHHOCTI Ta 1X MOALT BiAPi3HAOThCA. Lli BIAMIHHOCTI, 1HO/I Ha PiBHI MPOTUIIEKHOCTEH, HA HAILy
IYMKY, € TPUHIHUIIOBUMH. AJDKE, PO3IIISIAl0YM CHCTEMY TapaHTii peKuMy 3aKOHHOCTI, CHiJ
po3aiIATH (DAKT ICHYBaHHSI BJIACHE TapaHTIM BIJ CaMHUX YMOB, SIKI € HEOOXITHUMHM IJisi, TaK OH
MOBUTH, (OKHTTEIISUTBHOCTI» 1MX rapaHTid. ToOTo, BIiAMOBiAHI TapaHTii pexUMY 3aKOHHOCTI
MOXKYTh MaTu Miclie 1 OyTH Ji€BUMHU TUIBKU 32 HAsIBHOCTI IEBHUX YMOB.

OTxe, HE MEHII BAXJIMBHHA aCNEeKT — BUOKPEMJICHHS 13 3arajJbHHX YMOB PEXKHUMY 3aKOHHOCTI
OKpeMHX IepelyMOB Horo 3a0e3nedeHHs. 3a3HauylMo, 110 MiJl YMOBOIO PO3YMIIOTh KaTeropito, sika
BUpaXka€ BIJHOUICHHS MpeAMeTa 10 OTOUYIOUMX HOro sBMIL, 0e3 sIKUX BiH ICHyBaTH He Moxe [13,
c.201], a mepenymoBa — y 3araJibHOMYy CEHCI — I TIONEPE/HS yMOBa ICHYBaHHS, BUHUKHEHHS,
TisHHS 1 T.1H. 4oro-ueOyns [14, c. 725]. He Bmarouuch 10 JOKIAJHOTO aHANI3y €TUMOJOTIYHHX
0COOJIMBOCTEN MOHATh «YMOBa» Ta «IEPEAYMOBa», BUIUIMMO IOPUIUYHUN aCMEeKT TIyMadyeHHs [UX
KaTeropil y HayKOBHX EHIIMKJIOTICIMYHUX Ta JOBIAKOBHX BUIAHHSIX MPABOBOTO CIPSMYBaHHS. 3a
pe3yabTaTaMi BHMBUCHHSI HU3KM TaKMX BHJAaHb [15] MokHa 3BEepHYTHM yBary Ha HeJIOCTaTHICTb
BUCBITJIEHHS 3MICTY JIOCII/DKYBaHUX TepMiHiB. BoHM a0 He 3rajyoThces B3araii — Ipo Ie cBi14arhb
BHUBYEHI /pkepena [15], abo 3raayroTbes — 1 JIUIIE TEPMIH «YMOBa» — y IyKe 00OMEKEHOMY BHUTJISI.
Tak, aBropu «CrOBHMKAa TEpPMiHIB 1 MOHATH, LI0 BUKOPUCTOBYIOTHCS Y UMHHUX HOPMATHBHO-
NpaBOBUX akTax Ykpainm» [16, c. 416-417] 3ranyioTh JuIle TEPMIHOJIOTIYHI CIIOBOCHOJIYYEHHS
«YMOBHM TIpall» Ta «yMOBH CKHU]ly 3BOPOTHHUX (CTIYHMX, CKUJHUX, IPEHAKHUX) BoJ». Jlemio Oinpiie
— IIICTh CJIOBOCIONYYEHb 3 TEPMIHOM «yMOBa» («yMOBa TMPOKUBAHHS 1 TPYAOBOI AiSNIBHOCTI
HaceJieHHs 0e3 0OMeXeHb 3a paialliftHuM (PaKTOPOM», KyMOBH 00OCITyTOBYBaHHS», «yMOBH Iparli»,
«YMOBH TIpaIlli 1 MoOYyTy MOPSIKiB», KyMOBH TCHIIEPY», KYMOBH In-situ») — TIIyMa4UTh BITYNZHIHUNA
«CIIOBHUK 3aKOHOJAaBUUX TepMiHiB» [17, ¢. 567-568]. Mix Tum, Bumanuii B Ykpaini e 1994 p.
«CNOBHUK IOPHJIMYHUX TepMiHiB» Hamiuye 42 (!) TepMiHM Ta TEPMIHOJOTIYHUX CIIOBOCHOIYYEHHS,
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JIe¢ BUKOPHUCTOBYEThCS TOHATTA «ymoBa» [18, c¢.299-300]. 3okpema, i «ymOBa 3aKOHHOCTI»,
OCTaHHE — 100 HEOOX1AHOT 0O0POHH.

Takwuii cTaH cripaB BUMarae BU3HAYUTHCH 13 KATETOPISIMUA «yMOBay Ta «II€PeIyMOBay BIAOBIIHO 10
MPEeIMETy HaIIOTO TOCIiKEHH. Y IUIONIMHI TapaHTild PeXUMY 3aKOHHOCTI, Ha HAIIl TIOTJISA]], YMOBHU
XapakTepHi [UIs HOro KOHKPETHOTO CTaHy B TOW YW IHIIMHA MPOMIKOK Yacy, a MEepeiyMOBU — IIe
00CTaBHHH, 10 (POPMYIOTh MOXKIIMBICTh HACTAHHS/HEHACTAHHs Takoro craHy. Cruparodunch Ha e
MIOJIOYKEHHSI, MOXKHA I[IJIKOM BHIIPABJIaHO CTBEPKYBATH MPO iCHYBaHHS KOMIUICKCY MEPEIyMOB Ta
yMOB (MOMITHYHUX, CKOHOMIYHHX, (DIHAHCOBUX, 1/ICOJIOTIYHUX, MCUXOJOTIYHHUX, OpraHi3alliiHuX,
MPaBOBUX, y TOMY 4YHCII — aJMIHICTPAaTUBHO-NIPABOBUX, Ta IHINIWX), IO BIUIMBAIOTH Ha
3a0e31eYeHHs PEKUMY 3aKOHHOCTI.

[Ilogo0 BUMOT 3aKOHHOCTI, TO, B TEOPii, K Ha MEPEIIKOAYy iX JOTPUMAHHS, 3BEPTAETHCS yBara Ha
MoJIoKeHb. Y cBoeMy aociipkerHi JI.B. ['anonenko crpaBeyinBo BiiMidae, 10 BUMOTH 3aKOHHOCTI
9acTO MOPYIIYIOThCS Yepe3 HASBHICTH MPOOJIEM MPAKTUIHOTO 3aCTOCYBAHHS T0JI0KEHb HOPMATHBHO-
MPaBOBUX AaKTiB, iX HEBIAMOBIAHICT, OJHE OJHOMY, HEJOCKOHANIWI MexaHi3M peanmizaiii. Bona
BBa)Ka€, MO JUISI JOCSITHEHHs IICH IISUTBHOCTI OpPraHiB JEp)KaBHOI BJIAJU, HA MIJCTaBl IMOJIOXKCHB
HOPMATHBHO-TIPABOBUX AaKTiB, Ta JJIs «3a0e3MeveHHss mpaB i cBOOOM TpOMAJsH, IO HA3HBAIOTh
3aKOHHICTIO, 3aKOHO/IaBEIlb MTOBUHEH 3aKJIafaTy 11l TIOJIOKEHHS IIIe Ha eTarli MPaBOTBOPYOCTi, 00 Ha
eTari MpaBO3acTOCYBAaHHS JOCATTH OaxxaHoro pe3ynbTary. [lounHatu BupimieHHs 1i€i mpoOiemu
NoTpiOHO 3 BIJNOBiICH HAa MUTAHHS: sIKa ICHYE 3aKOHOJaBuYa 0a3a, Ha OCHOBI SIKOI OpraHu Jep>KaBHOI
BJIaJIM 3MOKYTh pealli3yBaTH BJIACHI OBHOBAYKEHHSI 32 YMOBH HETIOPYILCHHS Ta 3a0e3MeueHHs Npas 1
cB00O/I TPOMAJISIH; HACKILIbKHM €(PEKTUBHUM 1 JIEBUM BUSBHUTBCS MEXaHI3M peajlizaiii JepKaBHUX
¢byHKIi# 6e3 MmopyIIeHb TPOMaJICEKUX TIPaB; SIK JepKaBa BIUIMBAE HA B3A€MOJIIO IIMX CYO €KTIB 1 sKi
rapaHTii BCTAHOBIIIOE; SIKOIO € METa AisUTbHOCTI BIATOBIHOTO Oprany (BUKOHAHHS 3aBJaHb 1 (yHKIIIH
JIEpKaBy 4M BJacHe 3a0e3neueHHs npas i cBoOoa rpomaasH)» [19, c. 20]. H.B. Hukutuenko nonae,
0 B KOHTEKCTI 3a0e3MeueHHs 3aKOHHOCTI 3aKOHOJABEllb HE IOBMHEH OOMEXKYBATHUCS JIWIIIE
ICHYIOYMMH (PaKTOpaMH, SIKi BILTUBAIOTH HA 3MICT HOPMATUBHUX BUMOT, i€ Ma€ TaKOK MPAarHyTH J0
BpaxyBaHHS iX MOJJIMBOTO PO3BUTKY, OCKIIBKH <GIKMM OW MPOTPECHUBHHMM 1 IOCKOHAINM HEe OYB
yXBaJICHUH 3aKOH, BIH 3a CBOIM 3MICTOM BiJIOOpaxka€ JHIEe TOW TMepioa 4Yacy, y SKOMY HOTO
npuitHsTo. [Tpu boMy HE0OX1THO BpaxoBYBaTH JUHAMIKY PO3BUTKY BIAHOCHH. | BiJl TOro, HaCKiIbKU
BJIAJI0O 3aKOHOJABEIh MpOpaxyBaB MailOyTHIH PO3BUTOK THX YM IHIIMX BIHOCHH, BHU3HAYAETHCS
MIPABOBUI pe3epB HOPMATHUBHO-TIPABOBOTO aKTa Ta €(PEKTUBHICTh HOTO TMOJOXKEHD Y MalOyTHHOMY)
[20, c.33]. Ha xanp, CTOCOBHO MEPCHEKTUB PO3BUTKY CYCHUIBHMX BIJHOCHH B OKpeMHX chepax
KHUTTEAISTTBHOCTI, TO BITUM3HSIHOMY 3aKOHOJABIIIO TYT € Ha IO 3BEpHYTH yBary. Jlis mpukiany.
CranoM Ha | sunHs 2014 p. 10 OCHOBHOIO 3aKOHY, IO PETYJIOE CYCIIIbHI BIAHOCHHU Y cdepi
MOJIaTKOBO1 JisuibHOCTI, — [TomaTkoBoro koaekcy Ykpainu Big 02.12.2010 p. Ne 2755-VI BHeceHo 62
3MiHM 1 gonoBHeHH:! Ilepni 3MiHM Oynu BHeceHi yepe3 21 AeHb micis yXBaJleHHS I[bOro 3aKOHY —
23.12.2010 p. (3akon Ne 2856-V1).

[To3urii 06ox 3raganux pocminHukiB — 1 JI.B. 'anonenko, i H.B. Hukutyenko — cmiapHI B TOMY,
II0 «caMe JTOTPUMAaHHS 3aKOHY € OCHOBOIO (DOpMYBaHHS 3aKOHHOCT1 Y OyAb-sKiil cdepi cycniibHUX
BIIHOCHH, Y TOMY 4YMcCIl ¥ Yy (IHAHCOBIH, a 4ITKE Ta HEYXWJIbHE JTOTPUMAHHS YHMHHOIO
3aKOHOJABCTBA € 3allOPyKOI0 ICHYBaHHs 3aKOHHOCTI...» [20, c. 33]. Bapro nomaTtu, 1mo BUMOTa
3aKOHHOCTI CTOCYETbCS, 30KpeMa, SK IpOLEIYpHU IPaBO3aCTOCOBUOTO INPOBAKEHHS (CTPOKH,
MOPSAZIOK, TOBHOBAXKEHHS Cy0’€KTa MPaBO3acTOCYBaHHS TOILO), TaK 1 BIAMOBIJHOCTI 3aKOHY CaMOT0
pe3ynbTaTy MpaBo3acTOCyBaHHs (3MicT 1 (hopMa MpaBo3acTOCOBHOTO akty) [21, c. 23]. Pazom i3
TUM, HaJIeXHa peaii3allisi BUMOT 3aKOHHOCTI B KOHTEKCTI IPaBO3aCTOCYBAHHS € HEMOXJINBOIO 0e3
YITKOCTi, OJJHO3HAYHOCTI Ta 3PO3YMUIOCTI BIANOBIJHUX HOPMATHUBHUX NpUMHUCIB. JloTpuMaHHS
MOJIOHUX BUMOT YMOXJIUBIIOETHCS IPU JOTPUMAHHS TaKUX 0a30BHX MPUHIIMIIIB, OOIPYHTOBAHHUX Y
Teopii [22]:
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- 3aKOH, 32 MOKJIUBOCTI, Ma€ SIKOMOTa BUUYEPITHIIIEC PEryTIOBaTH KOJIO TUTaHb, BITHECEHUX 10
MpeIMeTy pEeryjlioBaHHS, HE 3alHINAOYd 1032 HUM CYTTEBHX (PparMeHriB, IO MOXHA
BIJHECTH JI0 LIOT'0O KOJIA;

—  3aKOH Mae€ OyTH 3pO3YMUIHI AJIS THX, XTO HOT0 3aCTOCOBYE UM XTO KOHTPOJIIOE JOTPUMAHHS
MIPUITKCIB 3aKOHY, IPUYOMY TaKe PO3yMiHHS Ma€ OyTH OJHAKOBUM;

— 3aKOH, SIK MPABUJIO, YXBAJIIOETbCA Ha HEOOMEXEHHIl TepMiH, TOMYy HOTO HOPMU MarOTh
yHIBepCcallbHUI XapaKTep.

Sk Oaummo, 3aKOHHICTH 0€3 HaJeXKHOI SKOCTI HOPM 3aKOHOJABCTBA, BUMOTH SIKOTO MAarOTh
peali3oByBaTUCs TPH PETYJIIOBaHHI CYCHUIBHUX BIJHOCHH, HAaBPs YU MOXKE OYTH JOCATHYTA,
OCKUTBKY BIJIIOBIIHI HOPMH HECYTh Y c001 3HAUHUN KOH(IIKTHUHA MOTEHITIAJ, TTOB’ I3aHUH 3 PI3HUMH
iHTEepecaMy YYacHHMKIB Ti€i 4M iHIIOI rpymnu npaBoBiHOCHH. [IpoBenene NOCHiKeHHS 1a€ MiICTaBU
11e pa3 MiATBEPAUTH OOTPYHTOBAHICTh BUCBITIICHOTO B TEOPIi TBEPKECHHS [23, c. 41], mo 3aKOHHICTh
— ne (yHIaMeHTalbHA KaTeropis BCi€i IOPUIMYHOI HAYKH i MPAKTHKM. Ii piBeHb Ta CTaH MAKOTh
CIyI'yBaTH HE YHMM IHIIHMM, SIK TOJOBHHMH KPUTEPISIMUA OIIHKH MPABOBOTO XXKHUTTS CYCILIBCTBA Ta,
30KpeMa, Horo rpomajisH. Taka KiIro4oBa poJib 3aKOHHOCTI OB’ SI3YEThCS 3 TUM, 1110 BOHA BiioOpaxae
yHIBepCAJIbHUIM MPaBOBHI MPUHIIMII, 3TIAHO 3 SIKUM BCl CyO’€KTH CYCHUIbHUX BIJIHOCHH IOBHHHI
TOYHO 1 HEYXWJIBHO TOTPUMYBATHCS MPHITUCIB 3aKOHY Ta Ii/I3aKOHHUX HOPMAaTHBHO-TIPABOBUX aKTiB.
Amxe nificHO, L BuUMora Oe3nocepeHbO BHUIUIMBA€ 3 TaKoi BIACTUBOCTI MpaBa, SK HOro
3araJbHOO0O0B’A3KOBICTb. A OCTaHHE MOLIMPIOETHCS K HA HACENICHHS, Cy0 €KTH MiANPHEMHHULIBKOL
TisTBHOCTI, 013HECOBI 1 TPOMAJICHKI CTPYKTYPH, TaK 1 Ha BC1 TUIKK A€PIKABHOT BIIa IH.

CxitagHicTh 1 0aratorpaHHICTh TMOHSTTS «3aKOHHICTB», HOro ocoOjuBa poiib y 3a0e3nedyeHHi
OanaHCy MyOJIiYHOIO 1 MPUBATHOTO 1HTEPECIB 3yMOBIIOIOTh BUHUKHEHHS PO301KHOCTEH y Miaxoaax
70 WOro po3yMiHHS SIK y BITYM3HSHIA Haylli, TaK 1 MOCTPaJsSHCBHKINA Teopii mpaBa B AeprkaBax-
uynienax CH/I. SIk mpaBoBHii pexuM, 3aKOHHICTh YTBEPKY€ETHCSI BHACTIIOK 3a0e3MeueHHs TPaBoBOi
BPETYJIBOBAHOCTI CYCHIJIbHUX BIAHOCUH, KOTPI MOXYTh MiJAaBaTHCA 1 MiANAIOTbCA TMPaBOBIH
perimamMeHTailii, Ta B pe3yybTari peaizaiii HopMaTHBHUX MpHIHCiB. [le Moke Bka3yBaTu Ha NIEBHY
JBOICTICTh JIOCIIKYBAaHOT'O, BJIACHE, €IMHOTO SIBHINA. PeXUM 3aKOHHOCTI J1OCATA€THCS 3aBISKU
JOTPUMAHHIO BUMOT 3aKOHHOCTI, ii rapaHTisiM, 3aco0aMm, cC()OPMOBAHMM HOPMATHBHO-TIIPAaBOBUM
IUIIXOM, B YMOBaX, L0 CTBOPEHI JAEpKaBOIO 1 € XapaKTepHUMHU i1 TOTO UM IHIIOTO CTaHy
CYCHLIBCTBA.
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CYTHICTb TA 3MICT 3MAT'AJIBHOCTI CTOPIH AIK OCHOBHOI1
KOHCTUTYUINHOI 3ACAIU CYJOYUHCTBA

Minimianos P.B., 3mo0yBau4, cymas

Xapxkiecvkuul HayioHanbHULL YHIGEpCUmMem eHYmMpIUHIX cnpas,
npocnexkm 50-piuuss CPCP, 27, m. Xapkis, Yxpaina
filswet@rambler.ru

VY cTatrTi aHAMI3YIOTECS CYTHICTh Ta 3MICT KOHCTHTYIIIHOI 3acaJii CyTOYNHCTBA 3MaraibHOCTI CTOPIH 5K
npaBoBoi kaTteropii. Takox, y paMKax JOCHTIIKEHHS HAJAHO XapaKTECPUCTHKY BHYTPIIHBOIO HATIOBHEHHS
3acaiyl 3MarajbHOCTI CcTOpiH. KpiM Toro, y mporeci BUKOHaHHS HAayKOBOI POOOTH BH3HAYCHO CTPYKTYpY,
€NIEMEHTH Ta O3HAKH, SKi XapaKTepU3YIOTh KOHCTUTYIIIHHY 3acay 3MaraibHOCTi CTOPIH 5K LUTICHE TTOHATTS. 3a
pe3ynbTaTOM HAyKOBOi Ipali HajaHi NPaKTHYHI PEKOMEHIALIl INOJA0 BHECCHHS 3MIiH JO YHHHOTO
3aKOHO/IABCTBA Y KpaiHU 3 METOI0 PO3UIMPEHHS 3MarajibHUX NPOLEAYp.

Knouogi crnosa: xoncmumyyitina 3acaoa 3mazanvHOCmi, CYMHICMb 3MA2ANbHOCHI, 3MIC 3Ma2aibHOCI,
Gopmu 3mazanbHOCM, CYO08a 3MA2ATLHICHb.

CYIIHOCTH U COJAEP)KAHUE COCTSA3ATEJIBHOCTU CTOPOH KAK OCHOBHOM
KOHCTUTYIIMOHHOMN OCHOBBI CYJIOITPOU3BOICTBA

Mununuanos P.B.

Xapvrosckutl HAYUOHATLHBIIL YHUGEPCUMENm 8HYMPEHHUX Oell,
npocnexm 50-1emuss CCCP, 27, 2. Xapvros, Yxpauna
filswet@rambler.ru

B crarbe aHanMM3MpyIOTCS CYHMIHOCTh W COJEpKAaHHE KOHCTHUTYL[MIOHHOW OCHOBBI COCTS3aTEIIBHOCTH
CTOPOH KaK TpaBOBOW Kareropuu. Takxe, B paMKax JaHHOTO MCCIEAOBAHUS XapaKTepU3yeTcs
BHYTPEHHEE HAIOJHEHHE OCHOBBHI COCTS3aTEIbHOCTH CTOpOoH. Kpome 3Toro, B Ipormecce HCIOIHEHUs
HayqyHOH paboThl ompeneneHa CTPYKTypa, OSJIEMEHTBl M  4YepThl, KOTOpPbIE XapaKTepU3yIOT
COCTA3aTENIFHOCTh CTOPOH KakK IeslocTHoe MoHATHe. [lo pesynpTaraM HaydHOI pabOTHI MPEIOCTaBIICHBI
MIPAKTUYECKHE PEKOMEHAlMN OTHOCUTEIHHO M3MEHEHHS JeHCTBYIONIETO 3aKOHOJATEIbCTBA YKPAUHBI C
LIEJIBIO PACIIMPEHHUS COCTI3aTEIbHBIX IPOLETY].

Kniouesvie cnosa: KOHCMUmyyuoHHas oOCHoea cocmAsamelbHocmu, CYWHOCNb CoCmAa3amelbHoCcmu,
coc)epofcaHue cocmA3amelbHocmu, ¢Oprl cocmA3amenlbHocmu, Cy()€6Ha}Z cocmAzamenibHoCnlb.

THE CONTENT AND MEANING OF PARTIES” COMPETITIVENESS AS A BASIC CONSTITUTIONAL

PRINCIPLES OF JUSTICE
Militsianov R.V.

Kharkiv national university of internal affairs,
boulevard of 50year of the USSR, 27, Kharkov, Ukraine
filswet@rambler.ru

This article analyzes the content and meaning of the constitutional principles of competitive justice as a
legal category, the characteristic of internal filling of these principles is performed, its structure, elements
and features, which characterize the competitiveness as a holistic concept, are determined.
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Thus, the author analyzed the scientific work of local scientists who variously interpreted the nature and
content of the parties” competitiveness.

As a result of a critical assessment of scientific works on this subject it was concluded that the parties’
competitiveness nature (in terms of its constitutional expression) is in procedural activity of the trial and
court participant(s), based on the constitutional principles of the judiciary functioning, and is aimed at the
decision of conflict relations by the court based on evidentiary materials.

The essence of competition is also the fact that this constitutional principles of justice comes to the denial
of a phenomenon or behavior requires a certain confrontation, conflict, dispute referred to the Court,
during which the parties express their views on all legal issues mandatory participant legal proceedings —
court, which, in turn, makes decisions, noting the validity of the position of one side.

In this case, may be opposed to the interests of the parties, and the non-recognition or denial of certain
rights or facts (including the guilt of a crime), circumstances, relationships, as well as in a separate
proceeding before the court the applicant proves the legitimacy of their claims for which there is no
dispute about the right material but not recognized the factual circumstances that affect the legal status of
a person. Interested persons may express their objections to the application or to refrain from this, that
make use of discretionary powers, which is a condition for the existence of competition.

During the research the concept of "judicial competitiveness” was highlighted, as well it was provided the
determination of the content of parties’ competitiveness principles as a set of legal doctrines, regulations,
rules, procedural law, formed regulatory or during the law enforcement which exist at all stages of
proceedings and determine the subjects of the process, their rights and responsibilities, provide these
participants with the opportunity to achieve the goals through the implementation of competitive power
and authority.

Key words: constitutional principle of competitiveness, content of competitiveness, meaning of

competitiveness, forms of competitiveness, judicial competitiveness.

[IpakTrka 3acTOCyBaHHS KOHCTHTYLIMHOI 3acagdl 3MarajibHOCTI CTOpPIiH Yy pI3HHX Taly3ax
CYJIOUYMHCTBA HOCUTH PO3PI3HEHMI XapakTep; HEOJHO3HAYHICTh MiAXOJIB A0 PO3YMIHHS CYTHOCTI
MPUHIIMITY 3MarajibHOCTI MiATBEPIKYEThCS CUCTEMATUYHUMH 3BEpHEHHSMHU 10 KOHCTUTYIIHHOTO
Cyny Ykpainu 3 METOIO TIIyMau€HHS OCHOB 3aKOHOJIaBCTBa y Wi cepi. ToMy, sIK y IpakKTHUHOMY,
TaKk 1 B TEOPETUYHOMY CEHCi He0oOXiIHO CPOpPMYBATH €IMHI MOHATTSA 3MICTY Ta CYTHOCTI 3acaau
3MarajlbHOCTI CTOpiH, IO HAJACTh MOJKJIMBICTh BHM3HAYMTH €IUHI 0a30Bi KpuTepii AiSIBHOCTI
YYaCHHUKIB MPOIECY B yCIX CIemiaii3aliisix.

HaykoBuil 10po0OK ckiajaloTh Mpaii TakUX BIJOMHUX YKpaiHChbkuX BueHHMX: [.€. MapoukiHa,
H.B. Ci6insoBoi, KO.M. I'pomeBoro, M.A. Mapkym, C.O. Kopambuyk, JI.M. Hikonenko,
T.b. Hpsrinoi, B.I'. Jaesa, C.B. Jlynina, I'.Jl. [To6eraitno, C.A. @ypcu, T.B. Liopu, B. [lunikina
Ta 1H. HaykoBlll B OCHOBY 3MarajibHOCTI CTOpIH MOKJa/Jal0Th a00 JISJIbHICTh YYaCHHUKIB IPOLIECY,
abo ix cyO’exTHMH ckiang (po3MexyBaHHS (YHKIIH MK cTopoHamMu Ta cyioMm). OpaHak, He
BpPaxoBYeTbCA CEUU(IUHUN CTaTyC 3MarajJbHOCTI CTOPIH SIK KOHCTUTYLIHHOI 3acaau Cy/l0YUHCTBA,
sKa MociJjae MpoBiHE Miclle B i€papXii 3acaj CyJOYMHCTBA Ta Ma€ OCOOJIMBUM CTYIIHb 3aXUCTY, a
TaKOX CIPSMOBAHICTh HA 3aXKCT CYJAOBOIO TJIKOO BJIAJIU TPAB JIFOJUHH i TPOMAISTHUHA.

Tomy, MeTOI0 AOCHIKEHHS € BUSBJIEHHS CYTHOCTI Ta 3MICTY 3MarajJlbHOCTI CTOpiH, LIO JacTb
MOKJIUBICTh C(HOpPMYBaTH Yy3arajibHEHE JUId BCIX BHJIB CYJOYMHCTBA PO3YMIHHS 3acaju
3MarajbHOCTi, @ TaKOX 3’sCyBaTH, 3a OJIHOYACHOI'O ICHYBAaHHS SKHX O3HaK a0o mepeaymoB Oyne
BTIJIEHO 3MAarajbHICTh CTOPIH SIK KOHCTUTYIINHHY 3acaly CyJA0YMHCTBA.

[Ipenmerom 3acaiu CyIOYMHCTBA € PETYJIOBAHHS CYCIHIUIBHUX BITHOCHH, SIKI BUHHMKAIOThH ITiJ 4ac
BEJICHHSI CYJIOBOTO TIPOIIECY Ta peaji3amii cTopoHaMH IpaB Ha 3BEpHEHHS 10 cyay. YacTo cyTHICTh
MPUHIUITY 3MarajbHOCTI OOMEXYIOTh JIUIIIE KOHCTATaIllEl0 PIBHOCTI MpaB CTOPiH npouecy. OaHaKk,
CYThb KOHCTUTYIIIHOT 3aca/ii 3MaraJlbHOCT1 € HabaraTo MHPUIOO.

Tak, 1.€. Mapoukin, H.B. CibinpoBa, 3a3HauaroTh, 110 32 CBOEIO CYTHICTIO MPUHIIUI 3MaraibHOCT1
nependadae piBHI MOKJIMBOCTI Ta YMOBU JUIsl BUKOHAHHS (YHKIII OOBHMHYBAu€HHS 1 3aXHUCTY,
MiATPUMaHHS TO30BY 1 BIAMOBi/II HA HHOTO. 3MaraibHICTh TAKOX O3HAYae€, M0 CyJ] HE TOB’sI3aHHM
JTYMKOIO YYaCHHKIB 3 KOJJHOTO MUTAHHSI 1 B CBOIX BUCHOBKAX BiJl HUX HE 3aJIeKUTh [6, ¢. 9-10].
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VY pamkax JOKTPUHH KpUMiHAIBbHOTO mporecy, FO.M. I'pomeBuii cyTb NMpUHIMITY 3MarajbHOCTI
BOayae y. po3MeXyBaHHI (YyHKIIH OOBHHYBaYeHHs, 3aXHCTy 1 BHPIINIEHHS CIPaBH MK
0o0BUHYBaueM, OOBUHYBAYEHUM (3aXHCHHMKOM) 1 CYJIOM; IpOIeCyalbHiil pIBHOCTI CTOPiH; PO3TIIsAL
CIpaBH IUISXOM TIOJIEMIKHM CTOPIH Tepe] HE3aICKHUM 1 HeyrnepemkeHuM cyiaom [1, c. 686].
B.I'. JlaeB — y mpOTHCTaBJICHHI, TPOTHOOPCTBI CTOPiH, y BHIUICHHI MPOTHOOPCTBYIOUMX TPYH 1
BHOKpPEMJICHHI 0Cc0o0JIMBOI (pyHKIIIi OOBHUHYBAaY€HHS SIK PYIIIMHOI CHJIM B MPOIECI 3MarajibHOCTI.
M.A. MapkyII miJi CyTTIO IPUHIIUITY 3MarajJbHOCTI BBaXKa€ MPOLECYaIbHY AiSUTbHICTD, HAIPSIMKOM
SKOi € O00’€KTHBHE 1 BCEOIYHE JOCIHIDKEHHS CIpaBd B MeEXKax OOBHHYBAadCHHS 1 MpeameTa
JOKazyBaHHi [5, c. 28].

[uBimiCTH TIO 1HIIOMY BHM3HA4YalOTh CYTHICTh 3MarajibHOCTI CTOpiH. 3okpema, B. Iumikin
CTBEPJUKYE, 10 KJIACHYHE YSIBJICHHS MPO CYTh MPUHIHUITY 3MarajibHOCTI 3BOJUTHLCS J0 TOTO, IO B
CyJIOBOMY 3aciJlaHHI IMPOIeCYaJbHUN CIIp BEAyTh MK COOOIO JBI CTOPOHHU, a CyJ Mae 3poOHUTH
oimiiiHi BUCHOBKHM MO0 BaroMoCTi i 00’€KTHBHOCTI TOJAHWX JOKa3iB Ta 3aKOHHOCTI ix
OTPUMAaHHS, BIIIaBIIN MOTIM TIEpeBary J0Ka3aM Ti€i 4u iHII0i CTOPOHU Y BiAMOBIAHOMY CYJAOBOMY
akti [10, c. 23]. 3 mo3umnii C.O. KoBanpuyk, CyTHICTh 3acayl 3MarajibHOCTI MOJISITa€ 'y BUKOHAHHI
CTOPOHAaMH TIpOIleCy i, CHPSIMOBAaHMX Ha peali3allil0 HaJaHUX M TpaB MIOAO0 Y4YacTi B
JOKa3yBaHHI Ta IIMOJO BIJICTOFOBAaHHS CBO€l mporecyanbHoi mosumii [3, c¢. 8]. Ha mymky
JI. HikoneHko, 3MaraibHICTh MOJIATa€ B TOMY, IO CTOPOHU B MpoIllecyalbHii (opMi AOBOASTH
mepesl CyZoM CBOIO TPaBOTY, 3a JOIMOMOTOI0 JOKAa3iB MEPEKOHYIOTh CYA y MPaBUIBHOCTI CBOET
nmpaBoBoi no3utii [8, ¢. 51].

C.B. JlyHiH cyTHiCTB 3acajay 3MaraJbHOCTI CTOPiH BOAYae B TOMY, IO IPAaBOBHH CHIip BEAYTh MiXk
co000 JBI CTOPOHM — IO3MBay 1 BiANOBiga4 (CTATyBay, OOP>KHUK, OpraH BUKOHAHHS CYIOBOTO
pilieHHs) Y HIMBUTPHUX, aIMiHICTPATUBHUX, TOCIIOJAPCHKUX MIPABOBITHOCHHAX, T OOBUHYBAYCHHS 1
3aXUCT — y KpUMIHaJIbHUX. 3a pe3yabTaTaMH TaKOro CIOpPY CyA Mae 3pOoOUTH Yy BiJIMOBIIHHX
CYAOBUX aKkTax OQiliiiHi BUCHOBKH TPO T€, IO CTBEP/KYBAaHE CTOPOHOIO HA MiATPUMAaHHS CBOET
MTO3HIIIT € OLIBIIIE HMOBIPHUM, aHDK 3allepEUCHHsI MPOTH 1bOTO [4, . 72].

OTXe, HAYKOBIIl PI3HHUX rajxy3el mpaBa B OCHOBY 3MarajbHOCTI MOKJIAIAl0Th a00 (pyHKIIOHATEHUN
acreKT (IisUIbHICTh YYaCHHKIB Mpolecy), abo cyO0’eKTHMH ckiaa (po3MexyBaHHS (YHKLIH MiX
CTOpOHAMHU Ta CyJOM). MM HE MOXEMO B TMOBHIM Mipl MOTOJUTUCA 3 BHKJIQJCHUMH BHIIE
MO3UILISIMU, OCKIJIBKM CYTh 3MarajlbHOro Mpoliecy MOBHHHA MOJAraTH y BUJUIEHHI THX €JIEMEHTIB,
SK1 TIOCTIHHO Ta HEOJMIHHO CYNPOBOJIKYIOTh 3MarajbHe CYJA0YHMHCTBO.

OTxe, 3MarajibHICTh 3BOJIUTHCS JI0 3allepeueHHsI SKOTOCh SIBUINA UM MMOBEIIHKH, HASIBHOCTI IIEBHOTO
MIPOTUCTOSIHHS, KOH(JIKTY, CIOpY, SIKHH NMEepelaHO Ha BUPILIEHHS CyAy, MiJ 4ac SKUX CTOPOHH
BUCIJIOBJIIOIOTh BJACHI TOIJIAAM 3 MPUBOAY BCIX IMPABOBUX IUTaHb OOOB’SI3KOBOMY YYaCHHKY
MpOLECyaJTbHUX IPABOBIAHOCUH — CYIy, SKHI, y CBOIO 4Yepry, yXBaJIO€ pIILIEHHS, KOHCTaTylOun
OOI'PYHTOBAHICTh MO3ULII OJHIET CTOpOHU. [Ipu 1IOMY, MPOTUCTABIATUCS MOXKYTh SK IHTEpECH
CTOpIH, TaK 1 HEBU3HAHHS YM 3allepeUeHHs EBHUX MpaB, (akTiB (30KpeMa BUHYBATOCT] Y BUMHEHHI
3JI0YMHY), 00CTaBUH, MPABOBIJIHOCHH, /K€ HaBITh Yy paMKaX OKPEMOIO INMPOBA/PKEHHS 3asBHUK
JOBOJUTH Tepel] CyJOM MpPaBOMIPHICTb CBOiX BHUMOT, 3a SIKHMHU BIJICYTHIH CIIp HpO MpaBo
MaTepiajibHe, aje He BU3HAIOThCS (PaKTHUHI OOCTaBMHHM, KOTP1 BIUIMBAIOTH Ha MPaBOBUU CTaTyc
ocobu. 3allikaBiieHl 0cOOM MOXYTh BUPaXXaTH CBOI 3allepeueHHs 3a 3asBOI0 a00 K yTpUMAaTHUCS BiJl
I[BOTO, TOOTO CKOPUCTATUCS JUCHO3UTUBHUMH TOBHOBOKEHHSIMHM, IO € YMOBOIO ICHYBaHHS
3MarajbHOCTI.

Cain BUXOAUTH 3 TOrO, IO 3MarajbHICTh CTOITh B OCHOBI BMHHUKHEHHS CYyJOBOTO IPOLECY,
OCKUIBKH 3a BIZICYTHOCTI KOH(DIIIKTY oco0a B3araii He Maya 0 motpelu 3BepTaTucs 110 cyay. Biaraxk,
KOH(QUIIKT Ta iHilliaTUBa OCOOM MOPOJIKYIOTh 3MarajbHICTh BiHOCHO IHIIOI CTOPOHH a0o0
CYCHUIBbHUX BITHOCHH. BiacHe KOHQIIKT MOXE HOCUTH YSBHUN 4YM yJaBaHUN XapakTtep (Kouu
oco0a MOMMIIKOBO BBaXKae€, IO ii MpaBa MOpPYIIEHI Ta MOTPeOyI0Th CYAOBOTO 3aXMCTy) ab0 MaTH
CTaTyC peabHOTO CIOPYy, KOJM JIMCHO Ma€ MICII€ TIOPYIICHHS MpaB 0coOM YW HEOOXITHICTH
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CYAOBUM pIIIEHHSM CaHKLIOHYBaTH NeBHI Jii a00 HagaTu IOPUAMYHOI CWIM (akTaMm 4u
BIJTHOCHHAM.

3MarajbHICTh ICHYBaTHUME HE3AIEKHO BiJl XapakTepy CIOpPY, OCKUIBKH CyJ HE BHUPIIIYE CIpaBy
Hamepes, a NmpuiMae Oynb-sKi 3asBU (IT030B, KJIOMOTAHHS, OOBHUHYBAJIBHHH aKT) Ta PO3MOYMHAE
PO3IIISiA Y BHIAAKY AOTPUMAaHHS (OpMaTbHUX BUMOT LI0OAO0 (OPMHU HEPBICHOTO MPOIECYaTbHOTO
IOKyMeHTa. ["apaHTyroun 1OCTYN 10 IpaBoOCyIs, CTOPOHI Oyze 3a0e3NeueHo MOXKIMBICTh Y HOBHIH
Mipi peasti3yBaT 3MarajibHi HOBHOBRKEHHS, HE3aJIEKHO BiJl €PEKTUBHOCTI Ta AOIIBHOCTI TAKHUX [Iii.

3BHUYAiHO, 3MarajibHICTh HE MOXXE ICHYBaTH 0€3 YYacCHUKIB — CTOPiH Ta Cyay. 3MarajibHICTh
OB ’s13aHa 13 3a0€3MeUeHHAM IPOIIeCy JOKa30BUM MaTepiasioM. ['0IOBHUM aipecaToM 3MarajabHOCTI
€ ocoOu, sKi OepyTh ydacTh y CIpaBi Ta HECYTh Tsrap JokazyBaHHs [7, c. 75]. ToO6TO, HEOAMIHHOIO
YMOBOIO 3MarajilbHOCTI € aKTHBHICTh YYaCHHKIB MPOLECY Ta iX HaMaraHHs 3a pPaxyHOK HaJaHOTO
J0Ka30BOT0 MaTepiaty JIOBECTH CBOIO IMO3UINIO MEpel CYAOM, SIKHH TaKoX CHPSMOBYE CBOI Jii Ha
00’ €KTHUBHE JIOCIIPKEHHSI MaTepialliB CIPaBU Ta BUHECCHHS CIPABEAJIUBOTO PIlLICHHS.

Sk KOHCTHUTYIIIIiHA 3acaja CyJOYMHCTBA Ta MOJENb MOOYIOBU CYIOBOrO IMPOILIECY, 3MaraibHICTh
(yci mporecyanbHi Jaii y4aCHHMKIB) MOBHMHHA MiANOPsAKOBYyBatucs 3araabHuM (Posmim Nel
Koncrutynii Ykpainu «3aranpHi 3acaan») Ta inguBigyansbHuM (Pozmin Ne2 «IIpaBa, cBoboau Ta
00OB’SI3KHM JIIOAWHU 1 TpoMmaasHuHa» KoHcTuTymii YkpaiHu) 3acagam CyJOYMHCTBA, SKi MalOTh
MPIOPUTETHE 3HAUEHHS LIOJO0 IIi€l OCHOBHOI 3acanu cymounHcTBa. KpiMm Toro, ¢yHKI[IOHYBaHHS
3MaraJbHOCTI HEMOXJIMBE 0€3 IOTpUMaHHS TEPBUHHUX 3acaji CYJOYMHCTBA, IO PETIAMEHTYIOTh
CTaHJIapPTH, 32 BIICYTHOCTI 200 MOPYIIECHHS SIKUX CYAOYMHCTBO HE MOXe po3mnoydarucs (cr.ct.10, 55,
124,4.2 ¢1.129, .7 4.3 c1.129 Koncrurymii Ykpainn).

BpaxoByroun 3a3HaueHl XapakTEpUCTUKU (HASABHICTb KOHQIIIKTY, CTOPIH Ta CYyIy, JOKa30BOTrO
MaTepially Ta akKTUBHOI MpOIeCyalibHOI MOBEIIHKH, SIKa pealli3yeThbCcs B paMKaxX KOHCTUTYLIHHUX
3aca] MOOYyJOBH CYAOYMHCTBA), CYTHICTh 3MarajlbHOCTI CTOpiH (B acmeKTi ii KOHCTUTYLIHHOTO
BUpa3y) MOJIATAE B MpPOIECyalbHill aKTHBHOCTI YYaCHHKIB (-a) MPOLECY Ta Cyay, SKa IPYHTYEThCS
Ha KOHCTUTYIIHHUX 3acanaxX (QyHKLIOHYBaHHS CyIOBOi BJIaJH Ta HAIlpaBJieHA HAa BUPILICHHS CYIOM
3a paXyHOK JIOKa30BOT0 MaTepiany KOH(QIIKTHUX IPABOBITHOCHH.

CyTb 3MaraibHHUX MOBHOBAXKEHb CTOPIH PO3KPHUBAETHCA Yepe3 TePMIH “3MaraibHa AisUIbHICTE”, TiJ
SKOIO PO3YMIETHCS “IOPUAMYHUN CHIP ABOX MPOTHIIEKHUX CTOPIH — OOBUHYBAYEHHSI Ta 3aXUCTY — 3
METOI OOIPYHTYBaHHS BHMOT, 3aXHCTy IHTEpECiB KOXHOi 3 HHX IUISXOM BYHMHEHHS
MpoIecyaabHUX Jii BIIMOBIIHO O MPABOBOTO CTaTyCy KOXXHOTO YYaCHHKA IMPOIIECY, IO CIPHUSIE,
TakKUM YHUHOM, CyAy B MPHUHHATTI 3aKOHHOTO, OOTPYHTOBAHOTO Ta CHPaBEIMBOTO DIlLIEHHS Y
ciupasi” [3, c. 14]. OxaHak, HE MOXHA TOTOAUTHCS 3 OOMEXKEHHSIM 3MICTY 3acaJd 3MarajibHOCTI
BUKJIFOUHO HOPMATHBHUM 3MICTOM Ta JiSIMH CTOPiH; JO HBOTO CIiJl BKJIIOYAaTH TaKOX CYAOBI
TTOBHOBA)KEHHSI.

Mu npornoHyeMO PO3LIUPUTU CYTHICTh 3MarajllbHOCTI 32 paxyHOK MiJTBEpPIKEHHS ICHYBaHHS i€l
3acaJii B TOMY BHUIAJKY, KOJU y4acTh y mporeci pakTUUHO ad0 B CUJTy 3aKOHY Oepe JIMIe OJUH
yYaCHUK BITHOCHH. 3a HasBHOCTI 1HIIOI CTOPOHHU (BIANOBiga4a, OOBUHYBAUYEHOT0), TACUBHICTH 200
He OaxaHHs OpaTuH ydacTb y TMpOIECI € peami3alielo cBOOOIM TMOBeAIHKH ocoOu. HapiTh
OOBHHYBa4YE€HUN Ma€ 3MOTY HE TOJaBaTH CBiTYEHb MiJ Yac CYJ0BOTO PO3TISAY a00 OOMEKUTH CBOI
MOKa3H.

HagiTs, sKI110 B cy/10BOMY Tpolieci Oepe ydacTh JIMIIe 3asBHUK (CIpaBU OKPEMOIo NMPOBAKEHHS B
pamkax LIIK VYkpainu, KOHCTUTYIiiHE CYAOYMHCTBO, KJIOMOTAHHS CIIAYOTO Ha JOCYI0BOMY
poscaingyBanHi, 3rigHo 3 KIIK Vkpainu, sike posrisgaeTscsi 6€3 ydacTi iHIIOTO y4acHUKa), BCe
OJIHO, Ma€ MicIle SIK TpollecyaJibHa aKTHBHICTH CTOPOHHU, JIOKA30BHH Marepian, Tak 1 TEBHUU
KOH(QUIIKT, a/Ke 1HIiII0I0Ya CTOPOHA, HaBiTh 3@ BiJICYTHOCTI NMPSIMOTO CYNPOTUBHUKA, JIOBOJHUTH
CyIy mepeBary CBO€i MO3MII Mepesl OXOPOHIOBAaHMMM 3aKOHOM NpaBaMM I1HIIMX TpoMajasiH abo
BiITHOCHHAMH, 110 CKJIAJIUCS.

FOpuouuni nayku
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Binrak, konm mporecyanbHa AaKTHBHICTh CTOPOHM HOCUTh HE TNepcOHI()IKOBaHMM XapakTep,
(hakTUYHO B1IOYBAETHCS 3MaraHHs 3 CyJIOM, SIKHil BU3HAYAa€ MOKIIUBICTh 33JI0BOJICHHS BUMOT 0COOH
3 OTJISAYy Ha TIyMadyeHHs HOPM 3aKOHY, IPUHIIUITB MOPai, CIIPaBeUIMBOCTI, IPaBHiIa TOBEAIHKH B
CYCIIJIbCTBI, CYIOBY HPaKTHKY, MDKHApOJHE 3aKOHOJABCTBO Ta HABITh CYMJIIHHE CTaBJICHHS 0
BUKOHAHHS 000B’A3KIB Ta JOCBiJ KOHKpeTHOTO cyni. Cy y TakoMy BUIIAJIKy BUKOHY€E KOHTPOJIBbHI,
HArJIA/0Bi TOBHOBA)XEHHS 32 TOTPUMAHHSAM 3aKOHHOCTI Ta IIPABOIOPSIKY B JEPrKaBi 3arajioM.

ToOto, CyTHICTP 3MarajbHOCTI SIK 3acagd CYIOYMHCTBA IOJISITa€ B TOMY, L0 Oe3nepepBHE
HaMaraHHs JOBECTH Iepe]l CYZI0M IPABOTY CBOET MO3UIIi icHye Ha Oy/Ib-sKii cTaiil CyJOYMHCTBA
Ta HE 3aJICKUTh BiJl Cy0’€KTHOTrO CKJaay yYacCHHMKIB KOHKPETHOTO 3acillaHHs, aJpKe iHiIiforYa
CTOpOHAa MOXK€ HaBiThb HE 3HATH BiJNIOBilaya, BHMAaral4u 3acTOCYBAaTH 3aXOJH 3a0e3MEeYCHHS
M030BY JI0 HOTO mojavi abo 30MpaTH JOKa3H 3a BIACYTHOCTI KOHKPETHOTO IiJJ03PIOBAHOTO, OJTHAK
Ile HE O3Hayae€, M0 CyJ IOBHHEH BHUPINIYBaTH TaKi HUTAaHHS 3a OCOOJMBUM MOPSIKOM, HE
BpaxoBYIOUH Oa3WCHI NPUHIMIM MOOYIOBH JEp:KaBHOTO Jiaay, 0e3 BpaXyBaHHS MPIOPUTETHOCTI
IpaB JIIOJUHU TIepe] JACPKaBHUMH IHTEpecaMH, CHIBCTABIIIOYH CIOCOOHM CYIOBOTO 3axXHCTy, Ha
SIKUX HaIoJlsirae ocoda, 3 inTepecamu ocio, mpasa sIKUX Y TaKUH CIOCi0 MOXKYTh OYTH MOPYIIICHAMH.

B ropunuuHiil mitepaTypi BiACYTHIA €IUHUI MiAXiq A0 BU3HAYEHHS 3MICTY 3acajd 3MarajibHOCTI.
3MiCT TPHUHIUNY, SK MPAaBHIO, PO3YMIIOTH Yy BY3bKOMY 1 IIHPOKOMY CEHCi. Y BY3BKOMY
(GOpMyIIOIOTH Y BUTIISAI OKpEMUX MPaBMII 200 3a 3MICTOM 3aKOHY. Y HIMPOKOMY — SIK CYKYITHICTb
HOPM TIpaBa, PO3pOOICHUX ITi]] BIUIMBOM I[LOTO ITPHHIIHITY.

ITix 3mictoM npuHuumy 3marainbHocTi C.O. KoBanbuyk po3yMi€ CyKYyIHICTh 3aKpIIUIEHUX Y 3aKOHI
MPOLIECYyaTbHUX TPHUITHCIB, CIOCOOIB 1X BUKOHAHHS, 3aBllaHb Ta IHTEpECiB, MO 3a0e3MeUyIOTh
3MarajibHi 3acaji B TisSUIbHOCTI CTOPiH, a TAKOX y CTPYKTYpl 3MICTYy 3acaju 3MarajibHOCTI BUALISAE
TPH EJIEMEHTH: YiTKe PO3MEXYBaHHS (YHKLIA OOBHMHYBAUu€HHS, 3aXUCTy 1 BHPIIICHHS CIIPABH;
MpoLecyaabHy PpIBHOINPABHICTh CTOpIH; MpolecyalbHe craHoBume cyay [3, c. 8, 17].
M.A. Mapkym po3Iipro€e 3MiCT MPUHIIUITY 3MarajibHOCTI 32 PaXyHOK BKIIFOUEHHS JI0 HbOTO TaKHX
€JIEMEHTIB, K JOCTYHI JI0 MpaBOCYyAJs M cBOOOJa OCKapKEHHs BCIX pilleHb 10 cydy [5, c. 16].
T.b. lpsrina BKa3zye, IO NPHUHIUI 3MarajbHOCTI MOTPIOHO BH3HAYMTH SIK CYKYITHICTb
HOPMATHBHUX TMPHUIKCIB, IO BHU3HAYAIOTh TaKy MOOYJOBY KPHUMIHAJIBHOTO IpOLECYy, 3a SKOI
(GyHKIIT 0OBUHYBAaYEHHS Ta 3aXUCTY, BIIOKpEMIIEH] BiJ] QYyHKIII{ BUPIIIEHHS CIIPaBU, BUKOHYIOTHCS
CTOPOHAMHM, HAJUIEHUMH IMpPOLECYabHOIO DPIBHOIMPABHICTIO, a CYJ, 3JIHCHIOIOYM KEPiBHHUILITBO
CYJIOBHM 3aciJlaHHSIM, 3000B’si3aHUM 3a0e3MeunTH 00’€KTHBHE Ta HEYNEpeKeHE BHUPILIECHHS
CIpaBH, CTBOPIOIOYM CTOPOHAM HEOOX1JIHI YMOBH I peattizalii HaJaHUX iM MpolecyallbHUX MpaB
1 BUKOHAHHS MOKJIJICHUX Ha HUX MPOIeCyalbHUX 000B’s13KiB [2, ¢. 131-133].

OTxe, HayKOBII JI0 3MICTY IPUHIUITY 3MarajibHOCTI BKJIIOYAIOTh HOPMAaTHUBHE 3aKPIIUVICHHS CTaTyCy
YYaCHHUKIB 3MarajbHOro Ipoliecy, iX IpaB Ta 0OOB’S3KiB, CIOCOOIB YTBEPIKEHHS 3MarajbHUX
nporenyp. OnHak, 3MICT 3MarajJbHOCTI HE CJil OOMEXYBaTH BUKIIFOUYHO 3aKOHO/IaBYMMU HOPMaMHU
Ta NOBHOBAKEHHSIMU YYaCHHKIB CYJIOBOTO INPOIIECY, OCKUIBKM SIK 3acaja Ta JOMIHYIO4Ya MOJEIb
noOyJJOBU CYZIOBOTO IPOLECY, a TaKOX — MPaBOBa iiesl PO3BUTKY CYAOYMHCTBA, 3MarajibHICTh
OpPraHiuHO PO3BUBAETHCS, BUXOJAAYU 3 MOTpeO CYCHIbCTBA Ta 3aBJaHb, AKI BOHO CTAaBUTh MeEpe]
CYZIOBOIO T1IKOIO BIAJIH.

Tomy, A0 3MICTy 3MarajbHOCTI CJIiJl TAKOX BKJIFOUaTH ¢(hOPMOBaHI Cy/I0BOIO MPAKTHUKOIO Ta HaBITh
«IyXOM IpaBa» MpaBuiIa MOBEAIHKH YYaCHUKIB Mpolecy i cyay. Tak, y BUpilIeHH] IpouecyaIbHUX
MUTaHb CyJl MOBUHEH 3aCTOCOBYBATH aHAJIOT1I0 3aKOHY YM IpaBa 3 METOIO PETYJIOBAHHS MPOTrajluH
B HOPMaTHUBHOMY PEryJIOBaHHI Ta 3a0e3Me4YeHHI PO3IIMPEHHS 3MarajbHUX IMOBHOBAaXXEHb CTOPIH,
a/I’ke 1IbOr0 BUMarae HeBUYEPITHICTh MpaB Ta CBOOO JIIOJIMHU Ta HAMaraHHs COLialibHOI, TPaBOBOT
Jep>KaBH, sIKOIO, 3TiAHO 3 OCHOBHUM 3aKOHOM, € YKpaiHa, PO3LIMPHUTH iX 3MICT.

VY 3B’s13Ky 3 IIUM, Ha MPOIECYaIbHI TOBHOBOKEHHS CyIy HE IMOBHHHO IOIINPIOBATHCS MOJIOKEHHS
4.2 c1.19 Koncturynii Ykpainu, Koy BHUXiJ 32 HOPMAaTHBHI paMKH OOyMOBIIEHUI HEOOXiJHICTIO
3aXUCTUTU TIpaBa JoauHA. OOTPYHTOBAHICTH TaKoi HEOOXITHOCTI MaTUME 3MOTY MEPEBIPUTH CYIT
aneAnifHol 4M KacaliifHol 1HCTaHI].
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3MicT 3MarajbHOCTI MOBMHEH BKIIIOYATH TAKOX CTa/ii BUPIMIEHHS MUTaHHSA PO MPUHHATTS 3as1BU
JI0 pO3IJISITY, anelsiiiiHe, KacalliiiHe MPOBa/HKCHHS, CTaJliF0 BUKOHAHHS CYJIOBUX pIIIEHb, HA SKii
CTOPOHH TIOJIAIOTh CKAPTH Ta HAMArarThCs BIUTMHYTH Ha 00OB’SI3KOBICTh PIIICHHS Cyy, BU3HAHHS
Ta BUKOHAHHS Ha TepUTOpii YKpaiHu pillleHb 1HO3EMHHUX CY/IB, aJPK€ 1 TOJI 1HIIA CTOPOHA MOXKE
M0/IaBaTH 3allepeueHHs MPOTH JIOMYCKY JI0 BUKOHAHHS TOIIIO.

OTxe, MA TIPOIOHYEMO TEPEOCMUCITUTH 3MICT 3MarajibHOCTI Ta PO3YMITH MiJi HUM CYKYIHICTh
HOpM OCHOBHOTO 3aKOHY Ta TMPOIECYaTbHOIO 3aKOHOJIABCTBA, MPABOBUX JOKTPUH, IPHUIIUCIB,
mpaBuj, CPOPMOBAHMX Yy TMPOIECI IPaBO3aCTOCYBaHHSA, KOTpl ICHYIOTh Ha BCIX CTaaifax
CYJIOYMHCTBA, BU3HAYAIOTh CYO’ €KTIB CYAOBOTO MpOIECY, IX MpaBa Ta 00OB’S3KH, 3a0€3MEUYIOTh
[IUM YYaCHUKaM MOXIIMBICTh JIOCSITHYTH TIOCTAaBJICHHX I[JICH 3a JOIIOMOTO0 peatizallii 3MarajabHuX
MTOBHOBAKCHb.

MoskHa BUIUTUTH HOPMAaTUBHY (hOpMY BUPKCHHS IT1€T 3aca/iv, OCKUJIBKU 3MarajabHICTh 3aKpiIljicHa,
MOYMHAIOYU 3 TOJIoKeHb KoHcTuTymii YKpaiHu A0 KOHKPETHUX MPHIHCIB Y TPOIECyaTbHOMY
3aKOHOJIaBCTBI. Y CYyJIOBOMY IIPOIIECI CTOPOHHU peajli3yloTh 3MarajibHi IpaBa sIK B YCHIH, Tak 1
MUCHMOBIH (hOpMi, aJ’kKe MAIOTh MPABO 3BEPTATHCS SIK Yepe3 KaHLEIAPIIo, TaK 1 B IPOIIECi CyI0BOTO
posrisiay. 3a popmMaMu MPUCYTHOCTI, CTOPOHH MOXKYTh OpaTH y4acTh y MpoIieci sik 6e31mocepeHbo,
Tak 1 4Yepe3 IMpeJCTaBHUKA, 3aXMCHUKA. BpaxoByroUW 3aKOHO/aBUy MOXIIMBICTH IPOBEICHHS
CYIOBHX 3acilaHb y pexuMi BiJlcoOKOH(epeHIlii, MOKHA BUAUIUTH AUCTAHUIAHY QopMmy peanizalii
3MaraJbHHUX TPOIEAYP.

3a3naueHi Gopmu peanizallii 3MaraJibHOCTI HOCSATh 30BHILIHIN XapakTep, OJHAK CIiJ PO3PI3HATH 1
BHYTPIIIHIH MPOSIB i€l 3acaiv, OCKIJIbKY BIACHE 3MarajibHiCTh, sIKa B HAIi poOOTI MEPIIOYEPTOBO
BU3HAYCHA 4Yepe3 IMOHSATTSA KOH(QUIIKTY, NPOTUCTOSHHS, CIOPY, 3apO/UKYETCA Y CBIIOMOCTI
KOHKpPETHOI O0COOHM, KOTpa IHIMIIOE IOYAaTOK CYIOBOTO TPOIECY Ta CTa€ IMiJCTaBOK IS
BOJICBHSIBIICHHS IIOJI0 BUKOPUCTAHHS 3MarajlbHUX MOBHOBa)keHb. OTKe, BHYTPIIIHIO 3MaraibHICTh
MOJKHa BH3HAUUTH SIK CYKYIHICTh BHYTPIIIHBO-EMOLIWHUX YsBIEHb 0COOM TpPO CYTHICTH Ta
NPUYMHA BUHUKHEHHS KOH(QUIIKTY, 8 TaKOX JIOTIYHO-TIOCIIIJOBHUX IIJIAHOBAHMX JIil, CIIPSIMOBAaHUX
Ha MOro BUPINICHHA Ta JIOCATHEHHS Oa)KaHOTO DPE3yNbTaTy 3 BHKOPHCTAHHSIM CyaoBoi (opmu
3aXUCTY.

Mu BBaxkaeMo, 110 OJIHOYACHO ICHYE 1 Cy/I0Ba BHYTpIllIHA (hopMa 3MarajibHOCTI, sika 0a3yeTbcs Ha
CYAJIIBCBKOMY PO3CY/i, a/ke KOHKPETHUM Cy/s, BUPILIYIOUM NMUTAHHS MPO MPUAHATTS 3asBU J10
PO3IIIsiy, PO AOMYCTUMICTD J0KAa31B, YXBAJIIOIOUM PILIEHHS MO CYTI CIIpaBH, 3/1HCHIOE BUOIp MIXK
JOBEJCHUMHU JI0 HOro CBIJIOMOCTI MO3MLISMH YYacCHHKIB MpOILECY, MOJIOKEHHSIMH 3aKOHY, SKi
M1JUISITal0Th 3aCTOCYBAaHHIO, HOPMaMU MpaBa, MOpasl Ta CIPaBeIMBOCTI.

CynaiBCbKUM PO3CYJOM, TUCKPELIHHUMH TMOBHOBAXEHHSMH € MPABO3aCTOCOBHA 1HTEIEKTYaIbHO-
BOJIbOBA JIISIBHICTh Cyly 3 IepeadaueHOro KpUMIHAJIbHUM 3aKOHOM IPaBOM BHOOpPY OAHOTO 3
MOJKJIMBUX BapiaHTIB pimieHHs. J{MCKpeliliHi NOBHOBa)KEHHs CyJy BHU3HAIOThCS 1 €BpONEHCHKUM
CyIOM 3 TpaB JIOAUHHU [9], sSIKUH Yy CBOIX PIMICHHSIX 3a3HAa4a€ MPO HEOOXIHICTh BU3HAYCHHS
3aKOHHOCTI, 00CsTy, CIOCO0iB 1 MeX 3aCTOCYBaHHS CBOOOJM OLIHIOBAaHHS IpeJICTABHUKAMU
CYJOBHX OpraHiB, BUXOJSUM 13 BIMOBIJHOCTI TaKUX MMOBHOBAKEHb CYJy NMPHUHIIUITY BEPXOBEHCTBA
npasa.

OTxe, cynoBa 3MarajbHICTh TIOJIATAE B OIMHII JOKAa30BOTO MaTepianxy, WOTro CIIBCTABJICHHI 3
MpeIMeTOM Ta MiJCTaBaMH 3BEPHEHHS 10 CyNy, MPOSBOM IHTEJIEKTyadbHO-BOJIHOBOI MisIEHOCTI
CyJIUIl, 3aCHOBaHOI Ha BHCOKOMY pIBHI MPaBOBOI OCBITHM Ta MPaBOCBIIOMOCTI, JOCBifl, MPaKTHUIIL
BUIIMX CYAOBUX 1HCTaHIIA, 3acajaX CyJAOYMHCTBA Ta BEPXOBEHCTBA TIpaBa, SK HACHIJIOK
3aCTOCYBaHHS MPABOBUX HOPM Ta BUHECEHHS Cy/OBOTO pimeHHs. OgHAaK, CyJ0Ba 3MarajibHICTh, Ha
BIIMiHY BiJl YYaCHHKIB MPOLECY, HE MAE HAJIEKHOTO CTYNEHs 30BHIIIHBOTO 3aXUCTY, OCKUIBKH CY/
HE Ma€ TpaBa BIJCTOIOBATH CBOIO MO3WINIO IIOJO0 BUPIIIECHHS CIPAaBH B CyAax BUIIUX 1HCTAHIIIH.
Taki TOBHOBaXEHHsSI OJIHO3HAYHO TMPHU3BENHM O [0 TOPYIIEHHS KOMIETEHIIl Cyay, aJxke
B1JICTOIOOYH CBOE PIIICHHS, CY/Is1 HEOIMIHHO 3aXHUIIaB OW MO3MUIIII0 KOTOCh 3 YYaCHHUKIB CTIOPY.

FOpuouuni nayku
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[Tpu oMy, 3 METOIO MiABUIICHHS 00’ €EKTHBHOCTI BUHECEHOTO CYIOBOTO PIllIEHHS, aBTOP MPOMOHYE
PO3IIUPUTH 3MarajibHi MPOIEAYPH B aCIHEKTi MpoIecyasbHOI aKTUBHOCTI CyIy HUISXOM HaJaHHS
CyIoy TepIIoi 1HCTaHIIi mpaBa HagaTH MHCHMOBI TMOSCHEHHS BiJIHOCHO IMOJAHOI ameNsIiiiHOl 4u
KacariifHo1 CKapru, siki MOBUHHI JOJIy4aTUCS O MaTepialliB CIPaBH, a TaKOX OOOB’S3KOM HaJaTH
Taki TMOSCHEHHS, KOJM BOHHM BUTpeOyBaHI BHIIECTOSIIIUM cynoM. KpiM TOro, ciii BCTaHOBUTH
000B’s130K CyAy KacaliiHOl iHCTaHIlii pO3TJSHYTH CITIp IO CYTi, KOJU B Marepiajgax CIpaBd HasBHI
3a3HaYCHI MOSICHEHHs cyay abo Okpema JyMmKa Cyaai. Taka MOMIJIHMBICTH JO3BOJHTH ITiIBUITUTH
CTYIIiHb HEYIEPEIHKEHOCTI Cyny, auKe CYIAsS PO3YMITUME HEOOXIIHICTh «3BITYBaTH» TEpe.
ocobaMu, SKi MOKYTh BXKUTH 3aXOJiB pearyBaHHS IS MPUTSATHEHHS CYAJI 10 JUCUIUTUIIHAPHOT
BiAmoBimanbHOCTI. BomHouac, cymus Moke OyTH BIIEBHEHHM, IO HE3QJICKHO BiJl OMHUCOBOTO
BHUPAXXCHHS CBOTO PIIICHHS B KOHKPETHOMY JIOKYMEHTI, BIH MaTHME 3MOT'Y TIOSICHUTA MOTHUBH, IO
CTaJIM MiJICTaBOIO JIJIsl BUPIIICHHS CIIOPY.

BpaxoByroun HasBHICTb KOH(JIKTY, CTOpPiH Ta CyAy, AOKa30BOTO Marepialy Ta aKTHBHOI
IPOLIECYANIbHOI TOBEIIHKH, sSKa pealli3yeTbcs B PaMKaX KOHCTUTYIIMHUX 3acaj CyIOYMHCTBA,
CYTHICTb 3MarajbHOCTI CTOPiH (B aCIEKTi ii KOHCTUTYIIIHOTO CTaTyCy) MOJIATaE B MPOIEeCyaabHii
aKTUBHOCTI Y4YaCHHUKIB (-a) Mpolecy Ta Cydy, SKa IPYHTYEThCS Ha KOHCTUTYLIMHUX 3acajiax
(GyHKIIOHYBaHHS CY/ZOBOi BN/, Ta HANpPaBICHA HAa BHUPIMICHHS CYAOM 32 PaXyHOK JOKa30BOTO
MaTepiany KOHGIIKTHUX MpaBoBiqHOCHH. CyTHICTh 3MarajbHOCTI SIK 3aCaJl CYJOUYMHCTBA IOJISATae
B TOMY, 1110 Oe3repepBHE HAMaraHHs JIOBECTH IEpPe]l CYJOM IPABOTY CBOEI MO3UIIIT iCHYE Ha Oy/Ib-
AKii cTamii CyZOYMHCTBAa Ta HE 3AJICKUTHh BiJ] Cy0’€KTHOTO CKIany YYaCHUKIB KOHKPETHOTO
3aciJJaHHA.

[Tig 3MicTOM 3MaraiabHOCTI CIIiJI PO3YMITH CYKYITHICTh IPABOBUX JOKTPHH, MIPHUIKCIB, IPABUIL, HOPM
MPOIECYaIbHOTO 3aKOHOJABCTBA, C(OPMOBAHMX HOPMATHBHO a00O MiJ 4Yac MpPaBO3acTOCYBaHHS,
KOTp1 ICHYIOTh Ha BCIX CTaJisIX Cy/IOYMHCTBA Ta BU3HAYAIOTH CYO’ €KTIB CYJJOBOTO MPOLIECy, iX mpaBa
Ta 00OB’S3KH, 3a0€3MEUyI0Th MM YYaCHUKAaM MOJJIMBICTh JOCSTHYTH IIOCTAaBJICHHX IIIeH 3a
JOTIOMOTOI0 peajtizalii 3MaralbHIX IIOBHOBaKEHb.
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3ATAJIBHOTEOPETUYHA XAPAKTEPUCTUKA IOPUINYHUX ®PAKTIB
Y MYHIIUITAJIBHOMY ITPABI

Bepnoc H.B., k.10.H., cT. BUKJIaaa4

3anopizbkuii HAYIoOHALHUL YHI8EpCUment,
8yn. ’Kykoscvkoeo, 66, m. 3anopixcocs, Yrpaina
nata8834@rambler.ru

VY crarTi IOCHIKYIOTBCS TPOOJIEMH XapaKTePUCTHUKH IOPUANYHUAX (aKTiB Yy MYHIIHIIATEHOMY IpaBi
LULIXOM BUAUICHHS CYTHICHMX O3HaK Ta BU3Ha4YeHHs JAeQiHinii Ha MiACTaBI aHali3y YWUHHOTO
3aKOHOJIABCTBA Ta y3arajbHEHHs ICHYIOUHMX HayKOBO-TEOPETHYHHUX TOYOK 30pY HAYKOBLIB Y 3arajbHiil
Teopii mpaBa Ta IHIIUX TaTy3sX [paBa.

VY mpoueci AOCTIDKEHHS BH3HAYEHO, II0 NEBHUM J>KUTTEBUM OOCTaBMHAM HE NPHUTaMaHHI IMaHEHTHI
BJIACTHBOCTI OyTH Yd He OyTH IOpUAMYHUMH (paKTaMH, BOHH CTAIOTh IOPUAWYHUMHM TIIBKU TOJI, KOJIH
Take 3Ha4eHHs iM HaJaeThcsh HOpMamM npaBa. HopmaTuBHE 3aKpiluieHHs IOPHIMYHHUX (AKTIB JO3BOJISE
3aKOHOJABITFO TOHKO BiYyBaTH IPOIIECH 1 ABUIIA, SKi BiIOYBAIOTHCS B )KHUTTI CYCHIBCTBA, 1 OMEPaTHBHO
BIUIMBATH Ha HUX. ToMy 4MM TouHime (pakTH4HI MOJAENTI KUTTEBHX OOCTaBHH IPOIHUCAHI y HOpMax
IIpaBa, THM IIUPIIE MOJIMBOCTI IPABOBOTO PETyIIOBaHHS.

Kniouosi cnosa: rwopuouunuti ¢axm, micyege camo8psoy8anHs, mMepumopianbha 2pomaod, MYHiYyundaivhe

npaeo, MyHIYuUNaIbHO-NPAB08i BIOHOCUHU, MYHIYUNATbHO-NPABO8A HOPMA.

OBIIETEOPETHYECKAS XAPAKTEPUCTUKA IOPUJUYECKUX ®AKTOB
B MYHUIIMITAJIBHOM ITPABE

Bepnoc H.B.

3anopooicckuil HayuonanvHblil yHusepcumem, yi. Kykosckoeo, 66, 2. 3anopooicve, Ykpauna
nata8834@rambler.ru

B crathe mccienyroTcss mpobiaeMbl XapaKTEPUCTHKU IOPHINYECKHX (AKTOB B MYHHMIMIAIBFHOM IIpaBa
IIyTEM BBIICNICHNUS CYIIHOCTHBIX NPU3HAKOB M ONpeAeNeHHs JIeQUHHUINM Ha OCHOBE aHaM3a
JICHCTBYIOIIETO 3aKOHOAATENHCTBA U 00OOIICHNS CYIIECTBYIOINX HAYYHO-TEOPETHIECKUX TOUYEK 3PEHUS
YUYEHBIX B 00IIIei TEOpHH MpaBa U APYTUX OTPACIISX MpaBa.

B mpomecce nuccnenoBanus OMpeeneHo, YTO KU3HEHHBIM 00CTOSTEIhCTBAM HE MPHUCYIIH HMMAaHCHTHBIC
CBO¥CTBA OBITH WM HE OBITh IOPUIANICCKUMHU (PAKTaMHU, OHH CTAHOBSTCS FOPUAMICCKHMHU TOJBKO TOTIIA,
KOT[]a TaKoe 3HAa4YeHHE WM IMpHIAcTCs HOpMaMHU MpaBa. HopMaTHBHOE 3aKperuieHHe OPHIUYECKUX
(haKTOB MO3BOJIAET 3aKOHOJATENI0 TOHKO YYBCTBOBAaTh HPOLIECCHI U SIBICHHUS, KOTOPHIE MPOUCXOJSAT B
KI3HU OOINECTBa, M ONEPAaTHBHO pearupoBaTh Ha HHUX. [o3TOMy deMm TouHee (DaKTHUECKHE MOJEITH
JKU3HEHHBIX OOCTOSATEIBCTB MPOMUCAHBI B HOpMax IMpaBa, TEM IIUPE BO3MOXKHOCTH IPABOBOTO
pETYIUPOBAHHUS.

Kniouesvie cnosa: rwpuduueckuii ¢hakm, MecmHoe CcAMOYRpasieHue, MePpUMoOPUaIbHas —o0WuUHa,

MYHUYUNATbHOE NPABO, MYHUYUNATLHO-NPABO6ble OMHOUIeHUS], MYHUYUNATIbHO-NPABO8Asl HOPMA.

GENERAL THEORETIC DESCRIPTION LEGAL FACTS IN MUNICIPAL LAW
Verlos N.V.

Zaporizhzhya national university, Zhukovsky str., 66, Zaporizhzhya, Ukraine
nata8834@rambler.ru

In the article investigates the problem of general characteristics legal facts in municipal law and allocation
of essential features and determines the facts of the legal definition in municipal law on the analysis of
existing legislation and by summarizing existing research and theoretical perspectives of scientists in the
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general theory of law and other areas of law.

The study determined that certain life circumstances are not appropriate inherent properties or may not be
some legal facts, they are legal only if they are given a value by the law. Statutory legal facts allows the
legislator to feel subtle processes and phenomena that occur in society, and promptly act on them. The
more actual models circumstances prescribed in the law, the greater the possibility of regulation of this
reality

To determine the definition of legal facts in municipal law were analyzed specific features inherent in them. In
particular, such as concrete, social significance, regulatory, dualism legal nature, commitment, objectivity. Also
among the essential features identified the following: legal implications may cause the fact of the presence and
the absence of specific circumstances or events; legal facts are both objective and subjective origin, that may be
the action of natural phenomena that are independent of human will and conscious volitional actions of the
subjects of municipal law relationships; legal facts inherent constitutional legal relationships at all stages —
forming, changing or stopping; may cause legal consequences as a fact and a set of (actual stocks) and others.

Thus, the legal facts are the active element of an effective mechanism for municipal legal regulation.
They consolidate the legislation used as a means of influencing the behavior of subjects of municipal
relations. But we should not forget about the special nature of the essential legal fact in municipal law,
because on the one hand, it exists in a legal norm as the actual model (sphere legally proper), on the other
hand serves as a real fact of social life (objectively existing realm).

Legal cases in municipal law is proposed to define a specific life circumstances or aspects of reality with
the social and political significance for local government, the presence (or absence) of which is fixed in
the municipal legal norms and determines the dynamics of municipal legal entities giving municipal law
relationships specific subjective rights and legal responsibilities.
Key words: legal fact, local government, local community, municipal law, municipal law relations, municipal
norms.

MyHInHaapHe TPAaBO € OJHIEI0 3 HAWMOJOIIIMX Taly3ed mpaBa, MO 3HAXOIUTHCS HA CTali
HAyKOBO-TEOPETHYHOTO (JOPMYBAHHS 1 OCTAHHIM YaCOM Ha0yBa€ SIKICHOTO PO3BUTKY Ta OHOBJIEHOTO
PO3YMIHHSI CYTHOCTI Ta 3MICTy. 3aKpilUICHHS Ha HOPMAaTUBHOMY piBHI ()aKTHYHUX MOJEJeH
00CTaBUH Ta SBHUII COLIATBLHOTO OYTTS, SKi 3 TOABOIO B pealbHIN AIMCHOCTI CTAIOTh IOPUAMYHUMU
¢dakTamMu 1 MEpeTBOPIOIOTH A0CTPAKTHI HOPMHM Ha KOHKPETHI MYHIIMIIAIbHI MPAaBOBIIHOCHUHH, €
MEePIIOYEPrOBUM 3aBIaHHSAM MacIITaOHOI comiaJbHOI MoOJEpHi3alii Ta OCHOBHHUM 3acO00M
ONTHUMI3aIlll CUCTEMHU MICIIEBOTO CAMOBPSITYBAHHS.

3a ocTaHH1 AECATUIITTS B YKpaiHi BiIOYIUCS KapAWHAIbHI 3MiHU B COLIATbHO-TIONITUYHINA CUCTEMI
CYCIIJIBCTBA, aJKE Ha 3MIHY IIEHTPaAII30BAHOMY YIPABIIHHIO OUTHIIOCTI Chep CYCHUTBHOTO KUTTS
NPUNALIIN  PUHKOBE TOCHOJApCTBO, BHM3HAHHSA PI3HOMAHITTA (OpM BIIACHOCTI, MOJITUYHUN
IUTIOPaJIi3M, 1HTEpHaLlOHAJI3allisl COLIaIbHOIO OYTTS Ta IHIIl IEMOKpPAaTU4YHI IEPETBOPEHHS B yCIX
chepax CyCHiIbHUX BIIHOCHH — COIaNbHINA, €KOHOMIYHIM, MOMITUYHIN, TyXOBHIN, KyIbTypHIiH
TOIIIO.

[HCTUTYT MicCLIEBOTO CaMOBpSIyBaHHs HAJIEXKHUTh J0 OCHOB KOHCTUTYIIMHOIO JIaay 1 € OJHIEIO 3
YMOB CTBOPEHHS IPAaBOBOI JIepKaBH Ta TapaHTi€l0 3a0e3Me4YeHHs MpaB I'POMAJsSH Ha yd4acTh B
yIIpaBIIiHHI JepKaBHUMHU Ta MICIIEBUMHU clipaBaMu. be3 po3BUTKY IIbOTO IHCTUTYTY HEMOXKIIUBUM €
CTaHOBJICHHS  JIEMOKpDAaTH4YHOi, TIPaBOBOI JI€p)KaBH, a/DKE MICIEBE CaMOBpSAYBaHHS €
HaBaXXJIMBIIIUM MEXaHi3MOM (OPMYBaHHS TPOMaJIHCBKOTO CYCHUJIbCTBA Ta HOro HEBil €MHOIO
CKJIaJIOBOIO, & OT)KE MOKJIMKaHE 3a0€3MeUUTH COLIabHO-TIONITHYHY CTaOUIBHICTE Yy JepkaBl. Came
TOMY AaHOHCOBaHHMH MmakeT pedopM cHpsIMOBaHHMI Ha JCLEHTpaANi3allilo JIepXKaBHOi BIaau Ta
SKICHUH PO3BHTOK MICIIEBOTO CAMOBPSITYBaHHS € BaXKJIUBUM €IIEMEHTOM MEXaHi3My MEepPEeTBOPEHb B
Vkpaini. Ilpore VYkpaiHi, 371iCHIOIOUM MYHIIMIIATBHO-TIPABOBY pedopMy, HEOOXITHO HAJEKHY
yBary NpUIUIMTH SKICHOMY 3aKpilVIeHHIO (DaKTUYHUX Mojesiedl OOCTaBUH, fKi, 3’SBJISIIOYUCH Y
JIHCHOCTI, 3MOKYTh BUKJIMKATH a/ICKBaTHI MPABOBI HACIIIKH.

AKXTyanbHICTh JOCIIKEHHS IOPUANYHUX (PAKTIB y MYHIIIUIIAIBHOMY IIPaBi JOAATKOBO MiJICUIIOETHCS B
CYYaCHUX YMOBaX JIep>KaBOTBOPEHHS, a/PKE Ti €KOHOMIYHI, MOJITHYHI Ta COLiadbHI IEPETBOPEHHS, 1110
€ XapaKTepHUMH ISl IePrKaB, K1 3HAXOAATHCS B MPOIIEC] PO3BUTKY Ta peopMyBaHHS, Mepe0avaroTh
HEOOXIHICTh CTBOPEHHSI HAyKOBOI 0a3u Uil TMOJAJBIIOr0 KOHCTPYIOBAaHHS CHCTEMH IIPaBOBOTO
PETYITIOBaHHS BiJIIOBIIHO JI0 peaibHUX MOTPEO.
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VY mporieci pO3BUTKY MYHIITUIATEHO-TIPABOBUX BiTHOCHH MOKHA CIIOCTEPIraTH, II0 BOHHU € TOCHUTh
JUHAMIYHUMH Ta MOOUIBHMMH, BigoOpakarouu 3MiHHM, SIKI BiIOYBAIOTHCS B TOJITHKO-TIPABOBOMY
KHUTTI CYCIUILCTBA, BOHW BHHHUKAIOTb, MOCTIHHO 3MIHIOIOTHCS YU MPHUIUHSAIOTHCS, 110 00YMOBJIEHO
pPI3HOMaHITHUMHU NMPUYUHAMH, (paKTaMH B JKUTTI CYCIIUJIBCTBA YM OKPEMHX HOTO WICHIB. Aje s
Toro, o0 1i ¢akTu HAOyIU IOPUIUYHOTO 3HAUYEHHS, 00 BOHH OOYMOBMJIHM PyX MYHIIUHAIBHO-
MPaBOBUX BiJIHOCUH, HEOOXIHUM € IMOITUPEHHS Ha HUX JI1i TPaBOBOT HOPMH.

MeToro CTarTi € 3arajgbHa XapaKTEepUCTHKA OPUAMYHHUX (AKTIB y MYHIIHMIAIHHOMY IpaBi Ha
miicTaBl aHaNi3y YMHHOTO 3aKOHOJABCTBA Ta UUIIXOM Y3arajJbHEHHS ICHYIOUMX HayKOBO-
TEOPETUYHHMX TOYOK 30py HAYKOBIIIB y 3arajibHiil Teopii MpaBa Ta iHIINX ramy3sx Ipasa.

Opunnuni gakt B MyHIIMIIAILHOMY TIPaBi € MaJIOJOCIIKEHOK MPABOBOI KaTETOpi€r, Xoya
MIPaBOBOMY PETYIIIOBAHHIO CYCHUIBHUX BITHOCHH, Y TOMY YHCII W MICIIO IOpUIMYHUX (AKTIB y
IbOMY TpOIIeCi, MPUAICHO 3HAUHY yBary sk y paJsHCHKil, TaK 1 B Cy4acHiil HayKOBiH JiTeparypi, a
came, cepel JIOCHITHUKIB MOKHA Ha3BaTH TakuX, sik: O.B. baranos, H. B. bBposuenko, b.C. EG3€eB,
3.JI. IBanoma, lO.JI. KazanueB, €.I. Ko3noa, O.M. KoctiokoB, O.0O.Kyradin, B.O. Jlydin,
B.®. Iloropinko,  B.JI. ®enopenko,  B.I'. CtpekozoB,  €.B. Cympyntok,  FO.M. Tonuka,
LLH. llymcekuii ta iH. JocmixeHHS * MpoOJeMH BU3HAYEHHS MPABOBOI MPUPOIN FOPUAMYHUX
¢dakTiB y MyHIIWIAIBHOMY TpaBi MpPEACTaBIsi€ OCOONMBUII HAYKOBHU IHTEpeC 3 OISy Ha ii
(byHIaMEHTAJIbHICTh Ta MaJIOJOCIIKEHICTb.

[epm HiIX MEPEXOTUTH A0 XAPAKTEPUCTUKU IOPUAMYHHUX (PaKTiB Yy MYHIUIAIHLHOMY TpaBi CIIiJ
3a3HAYUTH, 110 1S Taly3b HE HAJIEXKWUTh J0 OCHOBHMX (MpodiIbHMX) raiyseil mpasa, ajxe Mae
KOMIUIEKCHUH (BTOPHMHHUI) XapakTep 1 TiCHUH 3B’S30K i3 OararbMa rary3sMu mpaBa, HOPMH SKHX
3a0e3MneuyloTh CUCTEeMHE (PYHKI[IOHYBAaHHS YCiX 1HCTUTYTIB MICLIEBOTO CaMOBPSAyBaHHs (MiCIIEBHX
BUOOPIB 1 pedepeHayMiB Ta IHIMX (HOPM MYHIIMIATBHOI JIEMOKpATii; TEPUTOPIaTbHUX TPOMA;
IIPEJCTaBHUIIBKUX OPraHiB MICIIEBOIO CaMOBPSIyBaHHS; JENYyTaTiB MICLEBUX paJl; BUKOHABUMX
OpraHiB CIICHKHUX, CENUIIHMX, MICHKHX, PAHOHHUI y MicTax pai; CIy>)KOM B OpraHax MiCIIEBOTO
CaMOBpSITyBaHHSI; CIUIbCHKHUX, CEJMINHUX, MICBKHX TOMIB; O0’€lHaHb OpraHiB MiCLIEBOTO
CaMOBPSIyBaHHS; MICIIEBOrO OMODKETy 1 MicHeBUX (DiHAHCIB, BiAMOBINANBHOCTI OpraHiB Ta
M0CaZIOBUX OCIO0 MICLEBOTO CaMOBpSYBaHHs;, TapaHTiil MICLIEBOTO CaMOBpSyBaHHS; OpraHiB
camooprasizallii HaceJIeHHs TOI0) 1 BUPIIIYIOTh MUTAHHS COLIaJIbHOI0, EKOHOMIYHOTO, KYJIbTYPHO-
JTYXOBHOTO Ta 1HIIOT'O XapaKTepy B MeXaxX BiJMOBITHOI TEPUTOPIaIBLHOI TPOMA/IH.

Binrak, cnenudika npeaMeTy MyHIIUMIAIBHOIO paBa BU3HAYae, 1110 1L Tady3b TICHO IOB’sA3aHa 13
KOHCTUTYLIHHUM, aJMiHICTPaTUBHUM, LIUBLILHUM, 3eMEIbHUM, ()iHAHCOBUM Ta iH. rajly3siMH IpaBa.
OTxe, BpaXOBYIOUM BHUKJIAJIEHE, BBAXKAEMO 32 JIOLUJIbHE IOPUANYHI ()aKTU B MyHIIIUIIAIbHOMY ITpaBi
PO3MIISIIATH KPi3b MPU3MY IHIIMX Taily3ed MpaBa, CUHTE3yIOUM MO3UTHBHI 3/I00yTKH y BUPILIEHHI
1i€ei mpobuaemMu.

Tak, y 3aranpHilil Teopii npaBa, 30kpeMa Ha qyMKy 3./1. IBaHOBOI, IOpUANYHI (PaKTH BUCTYNAIOTh
0e3MoCcepeIHbOI0  MIICTAaBOI0 BUHUKHEHHS CYO’€KTMBHHX IIpaB TpPOMaJsH y KOHKPETHHX
NPaBOBIAHOCHHAX Ta 3aliMalOTh CaMOCTiiiHE Miclle B MeXaHi3Mi IPaBOBOTO pErYIIOBaHHS,
OOTPpYHTOBYIOUM II€¢ THM, IIO BOHU € HEOOXITHOIO JIAHKOK B TIEPEXOJi BIJl JEPNKABHOTO
HOPMATHBHOTO pETYJIIOBaHHSA CYCHUIBHUX BITHOCHMH JO IHIMBIAYyaJbHOIO, MiAHOPMAaTHBHOIO
perysroBaHHs yepe3 mnepeadavyeHi B HopMax IMpaBa cy0’ €KTHBHI ITpaBa Ta IOPUANYHI 000B’ I3KH, SIK1
iM KopecnonayroThes [ 1, c. 32].

[Hmoi Touku 30py morpumyerhest B.C. OcHOBiH, SKUH poO3yMmi€ Mil IOPUAMYHUMHU (aKTaMu
BUKJIIIOYHO YMOBH, 3 SKHMH HOPMH IpaBa IOB’SI3yl0OTb BUHUKHEHHS, 3MiHY YM HPUIUHEHHS
IPaBOBUX BiTHOCHH [2, c. 26].

HOpunnuaumu dakramu, Ha 1ymKy C.@. Keuek’sHa, € “aktu yu mofii, 3 HAsIBHICTIO SIKUX HOPMHU
IpaBa MOB’SI3yI0OThb HACTAHHS NEBHUX IOPUIMYHHUX HACHIJIKIB, TOOTO BUHUKHEHHS, 3MIHY YH
MPUITMHEHHS TPaBOBIIHOCKH, MIPaB YM 00O0B’sA3KIB TUX 4M iHIIUX oci0” [3, c¢. 161]. O1xe, Ha Horo
IYMKY, HEOOX1THOIO MepelyMOBOI0 BUHUKHEHHS, 3MIHU YW MPUIMHEHHS [IPABOBIIHOCHH € HOPMU
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mpaBa, y SKUX BHpPaKCHA BOJIS JEPKAaBH 1 caMe€ BOHM TOB’SI3YIOTh 3 TUMHU UM IHIIHUMH (DaKTamu
IOpUJIMYHI HACIIJKK B YCiX KOHKPETHHX BHUIIAJKax, NI Il (akTHh BiAMOBITAIOTH 3MICTY MPABOBHUX
HOpM. 3a BiJICYTHOCTI BiJIOBITHUX HOPM IIpaBa YM iHIIOMY iX 3MICTi ()aKTH HE CTAIOTh IOPUIAUIHO
PEIIEBAHTHHUMH 1 JKOJHUX IPABOBIJIHOCUH HE BUKJIMKAIOTH. X0Ya BiH 1 MOTODKYETHCS 3 THUM, IO
0e31ocepeIHbOI0 MPUYMHOK BUHUKHEHHS, 3MIiHM Ta MPUNUHCHHS TPABOBIIHOCHH BCE X €
IOpUINYHI (HaKTH.

Ha nymxy O.®. CkakyH, ropuauudi (akTd — Ie nependadyeHa HOpPMaMH IpaBa KOHKpPETHA
comiasibHa oOCTaBWHA (TOJisA, Iis, CTaH), SKa € MiJACTaBOIO IS HACTAHHS IEBHUX FOPUIAYHHUX
HachiakiB. HaykoBeup BBakae, IO 3a HAsBHOCTI HOPM IMIpaBa, aje 0e3 IOPUIMYHOTO (aKTy
[IPaBOBIAHOCHHM HE MOKJIHBI [4, ¢. 605].

B.I1. Harpe6enbuuii Ta [1.M. PabnHOBHY BBa)KalOTh, 1110 IOPUINYHUMH HA3UBAIOTh JIUIIE Ti (pakTy,
SKI TATHYTH 3a COOOI0 TIEBHI IPaBOBI HACHIJKH, KOHKPETH3YIOTh 3MICT B3aEMHHUX IIpaB Ta
000B’sI3KIB BIAMOBITHUX Cy0’€KTiB mpasa [5, c. 981].

[Hmmit Buennit M.M. MapueHko BKka3ye, 10 HOPUAMYHI (AaKTH — 1€ PI3HOMAHITHI JKUTTEBI
00CTaBHHHU, YMOBH 1 (aKTOpH, sKi BHU3HAYAIOTHCS B HOpPMax IpaBa, TOYHINIE — y IX rimores3ax,
CIIyTYIOTh HEOJIMIHHOIO YMOBOK BUHHKHCHHS, 3MiHU Ta MPUIIMHEHHS MPABOBIIHOCHH, TATHYTH 32
co0010 Ccy0’€KTHBHI TpaBa Ta IOPUANYHI 000B’SI3KM YYaCHHKIB NPAaBOBIAHOCHH 1 3a0€31E€UYIOTHCS
Jep:KaBHUM TPUMYycoM [6, ¢. 664-665].

IneanbHa Moaens OPUANIHOTO (HaKTy (FOPHIMIHOTO CKIIAIY) 3aKPIIUTIOETHCS B TIMOTE31 OPUANIHOT
HOpMU (200 JEKUTBKOX HOpM). ,,Y TMPaKTUIl 3aCTOCYBaHHS TPaBOBUX HOPM, — BiJ[3HAYae
I1.€. Henbaitno, — BcTaHoBIeHHS (akTHUHOT TimoTe3n ((HaKTHYHOTO CKIAMy) 3JIMBAETHCS 3
YCTaHOBJICHHSIM TIMOTE€3H HOPMH. AJie MIXK TIMNOTE3010 1 MoJeIo (PakTy HE CIiJ CTABUTH 3HAK
piBHOCTI. ['imoTe3a — eJeMEHT MPABOBOTO PO3MOPSDKEHHS, 3B S3aHUA 3 1HIIMMH €JICMCHTAMU —
JMCIIO3HUIIIEI0 YU caHKIliero. He 30iratoThCsi BOHM 1 3a 00CATOM: MOJCIHB CKJIAIHOTO HOPUIAYHOTO

dbaxty (pakTHyHOTO CKIIAAY) MOXKE OYTH 3aKpiIlJIeHa B TiMOTe3aX AEKUIBKOX IOPUINYHUX HOPM |7,
c. 104-105].

Vi mi 1ymku, ski Oylyd BUCIIOBJIEHI paAsSHCHKUMHU Ta Cy4YaCHUMH BUYEHHMH CTOCOBHO 3arajbHOi
Teopil IOpUIUYHUX (PaKTiB, OyI1yTh CIPUHHATI Ta BpaxoBaHi Npu (GopMyBaHHS 3arajibHOTO MOHSTTS
IOPUANYHOrO (PaKTy B MyHIIMNAIbHOMY IpaBl Y KpaiHu.

Cepen yKkpaiHCBKMX BYEHHUX-KOHCTHTYIIIOHATICTIB, fAKi 3aiiMaluCh JOCHIIKEHHSIM Teopii
KOHCTUTYIIIHHUX rOpuAnYHUX (akTiB, MoxHa Ha3zBatu HO.M. Toauky Ta €.B. Cympynioka [8,
c.36]. Sk 1 inmmn BueHi [9, c. 17] BOHM BBaXkaroTh, 110 IOPUIUYHUHN (DAKT Mepenye BUHUKHEHHIO
KOHCTUTYL1HHO-TIPAaBOBUX BIJHOCHH, 3 HHOTO NOYMHAETHCS peajizallis KOHCTUTYLIHHO-IIpaBOBOi
HOPMH 1 3aBISKM IOPUIUYHOMY (AKTy KOHKPETHMH CyO’€KT CTa€ y4YaCHMKOM BiJIOBIJTHOT'O
MIPaBOBIIHOIIECHHS, € BIIACHUKOM IIE€BHUX MpaB Ta 000B’A3KIB.

VYueni A.M. Komoniii ta A.JO. OnifiHUK BiA3HAYaIOTh B@XKJIMBY pPOJb IOPUINYHUX (AKTIB Yy
MexaHI3Mi1 3a0e3nedeHHs] peaiizallii mpas, cBOOOJ Ta OOOB’S3KIB JIIOJUHM 1 TpOMaAsHUHA U
BU3HAYaIOTh iX K KOHKPETHI )KUTTEB1 00CTaBUHM, Ilepei0aueHi HOpMaMu Mpasa, 1Kl 00yMOBIIOIOTh
BUHHUKHEHHSI, 3MiHY Ta MPUIUHEHHS npaBoBinHocuH [ 10, c. 239].

VY Bubopunx npasoBigHocuHax O.1O. Toauka [11, c¢. 131] BBaxae, 110 migcTaBoO iX BHHUKHEHHS €
IOpUANYHI (PaKTH — BIJMOBIAHI )KUTTEBI OOCTaBUHM, 3 SKUMH HOPMHU BHOOPYOrO MpaBa MoB’A3yI0Th
BUHUKHEHHS, 3MiHYy a00 NpUIMHEHHs BUOOpuMX mpaBoBinHocuH. Lli dakTu, BBakae HayKoOBellb,
CTalOTh IOPUINYHUMH B PEe3yIbTaTi BU3HAHHA IX TaKHUMH JIEPKABOIO, 3aKOHOM. 3arajioM IOpHINYHI
(dakTH BiOIrparoTh BAXKJIMBY pOJb y BHOOPYOMY TMpOIECi, OCKUIBKM BOHU TOEAHYIOTb HOPMHU
BUOOPYOIo 3aKOHOAABCTBA 3 pEAIbHUMHU CYCIUIBHUMHU BITHOCHHAMU.

Binbi rpyHTOBHO I0pHIMYHI ()aKTH B KOHCTHTYLIHHOMY TpaBi nociimxkysanu B.®. [Toropinko Ta
B.JI. ®enopenko, sKi BBOIATH y KOHCTUTYLIWHE TIpaBO TakKy I[paBOBY KaTeropito, sk
“KOHCTUTYIIMHUI fopuaAnYHUA (akT” 1 BU3HAYAIOTH HOro, sK: “mepeadadeHi YW CAHKI[IOHOBaHi
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KOHCTUTYIIHHO-TIPAaBOBOI0O HOPMOIO NpHYMHA a00 HACHIJOK MiSIBHOCTI YM TOBEHIHKH CYO’€KTIB
KOHCTUTYIIIHHO-TIPABOBUX BITHOCHH, a00 MAii 00’€KTUBHUX OOCTaBWH, M0 3YMOBIIOIOTH
BUHUKHEHHS, 3MIHY Ta MPUIMHEHHS KOHCTUTYLIHHO-TIPaBOBUX BiHOCHH [12, c. 497]. BoHU Takox
€ TpUOIYHUKAMHU JTyaJliCTUYHOI TeOpii KOHCTUTYIINHUX IOPUANYHHUX (DAKTIB, SKa IMOJISITAE B TOMY,
10 BOHU MOXYTb OyTH SIK IPUYMHOIO, TaK 1 HACTIIKOM KOHCTUTYIIHHO-TIPABOBUX BiTHOCHH. Takox
B.®. Iloropinko ta B.JI. ®enopeHko BBaxaroTh, IO OPUAWYHI (PAKTH € BAXIMBUM €IEMEHTOM
pedepenIHuX PaBOBIHOCHH, IO HAja€e IM 3aBepiieHoro Bursiay [ 13, c. 34].

TakoX y KOHCTUTYLIHHOMY IpaBi IOpUANYHI (DaKTH BU3HAYAIOTH K KOHKPETHI JKUTTEB1 0OCTaBUHU
9H SBUIIA MIHCHOCTI, [0 MAIOTh CYCIUTLHO-TIOJITHYHE 3HAYCHHS, HASIBHICTH (UM BIJICYTHICTB) SKHX
3aKPITUTIOETHCS B TIMOTE31 KOHCTUTYIIHHO-TIPABOBOT HOPMU Ta JACTEPMiHYE€ BUHUKHEHHS, TUHAMIKY
YY1 TIPUINMHEHHS] KOHCTUTYIIHUX NpaBoBiqHOCHH [14, c. 6].

Opunnuni gakti B MyHIUIAIBRHOMY IpaBi IPYHTOBHO JOCTIIKYBAIHUCS POCIHCHKUM BYCHHM
O.M. KocTiokoBUM, sIKi BiH BH3HA4a€ SK Ti SBUINA PEATHHOTO JKUTTS, $AKI TNPUBOIATH
MYHIIHUNAIbHO-TIPABOBY HOPMY B pPYX, BHUKJIMKAIOTh iI peajizallil0 B MPaBOBUX BIAHOCHHAX,
MIEPETBOPIOIOTh CYO €KTH MYHIIMIIATBHOTO IMpaBa B CYO’€KTH KOHKPETHHX MYHIIUIAIBHO-
MPABOBUX BITHOCHH. ABTOp € MNPHUOIYHUKOM Teopii, 3a SIKOK IOPUAWYHI (PAKTH BUCTYMAIOTh
aKTUBHMM,  JI€EBUM  €JIEMEHTOM  MYHIIWIAIGHO-TIPABOBOTO  PETYJIIOBAaHHS  MICIIEBOTO
CaMOBpsyBaHHs. ABTOp po3yMi€ Mi IOPUANYHUME (DaKTaMH B MYHIIUNATHHOMY MPaBi Ti )KUTTEBI
oOcTaBMHM a00 SBUIA PEATHHOTO JKHUTTA, SIKI MPUBOAATH MYHIIHMIIAIBHO-TIPABOBY HOPMY B PYX,
JETEpMIHYIOTh 1i peanizallifo y MPaBOBUX BiIHOCHHAX, MEPETBOPIOIOTH CYO’€KTIB MYHIUMAIHHOTO
npaBa B Cy0’€KTiB KOHKPETHHX MYHIIMIIATLHO-TIPABOBHX BimHOCHH [15, c. 122].

[leBHMUM >KUTTEBUM OOCTaBUHAM HE MpPUTAMaHHI IMAaHEHTHI BJIACTUBOCTI OyTH YH-TO HE OyTH
IOPUINYHIMH (pakTamMH, BOHU CTAlOTh FOPUANYHUMH TUTBKH TOMI, KOJW TaKe 3HAUYCHHS 1M HaIa€ThCs
HOpMaMu TpaBa. HopmaTuBHE 3aKpilUICHHS IOPUAWYHHUX (aKTiB JO3BOJISE 3aKOHOMABIIO TOHKO
BiZIYyBaTH TPOLIECH 1 SBUINA, SIKI BiOYBAIOTHCS B JKUTTI CYCILJIbCTBA, 1 ONEPAaTHBHO BIUIMBATH Ha
HuX. Yum TouHime GakTUyHi MOJIeN )KUTTEBUX OOCTABMH IMPOIKCAHI y HOPMax IMpaBa, TUM IIHUpIEe
MOXJTUBOCTI ITPABOBOTO PETYITIOBAHHS Li€T JIHCHOCTI.

Jlnst 3°sicyBaHHSL CYTHOCTI Ta 3MICTy AeQiHilii opuau4yHuil (akT y MyHIIMOAIbHOMY TMpaBi CIiJ
BU3HAYUTH KOJIO CHIENU(IYHUX O3HAK, IPUTAMAHHUX I[bOMY IIPAaBOBOMY ()eHOMEHY:

—  Konkpernicts. [lonsrae B Tomy, 1o IOpUINYHI (AKTH 3aBXIU BHCTYNAOTh KOHKPETHUMHU
SBUIAMU 00 ’€KTUBHOIO CYCNUIBHOTO JKHUTTSA, L0 SIBJIAIOTH CO0OI0 peajbHI (haKTHUHI
00CTaBMHH, MOJIT a00 MPOIECH COLIAILHOTO YU MPUPOIHOIO XapakTepy, siKi BiI0OYBalOTHCS B
NEBHUN, BHU3HAUEHUH BIJIPI30K Yacy Yy BH3HAUeHId MicueBocTi. BoHM MOBUHHI MaTH
00’€KTHBOBaHMI BHpa3, OCKUIbKM II€ HE MOXYTh OYTH aOCTpakTHI MOHSTTS, IyMKH,
BHYTPILIHIN AymeBHUM cTtaH ocoOu. FOpuanmyni ¢gakTu 3aBXIU MOBHHHI OyTH SBHUILAMU
MaTepiaJIbHOTO CBITY, SIK1 BJIACHE 1 IEPETBOPIOIOTH A0CTPaKTHI (pakTHUHI MOJEIi 0OCTaBUH YU
SIBUILl MYHIIUIAIbHO-TIPABOBOI HOPMH B KOHKpPETHI CyO’€KTHBHI IpaBa Ta IOPUIUYHI
000B’s13KM Cy0’€KTIB MyHILMIIaTbHO-TIPABOBUX BiTHOCHH.

- ComianbHa 3Hagyniictb. OOyMOBIIOETbCS O€3MOCEPEIHIM 3B’ SI3KOM IOPUIUYHHUX (DaKTIB 13
CYCIITbHUMH BifHOCHMHAaMU. ToOTO, 11€ HEe OyIb-SAKi )KUTTEBI 0OCTABUHU, a JIUIIE Ti 3 HUX, 110
B CWJIy 3HAYYIIOCTI JUIsl CYCHIIBCTBA, JEp)KaBH, TPOMaJX TOIO, 3aKpilUieHl, mepeadaveHi
IOpUANYHUMH HOpPMaMH K 3B’sI3yl0Ya JIaHKa MK 3arajJbHOI0 IPOrPaMOI0 PEryTIOBaHHS 1
KOHKPETHUMH CYCIIJIbHUMH BITHOCHMHAMH YU MPAKTHUKOI pealbHUX CyO0’€KTiB. SKIIO X
IEBHI OOCTAaBUHM YW SIBUINA HE IMOB’S3aHi 13 COLHAJBHOKIO MIMCHICTIO, BOHU HE MAalOTh
IOPUIMYHOTO 3HAYCHHS, HAIPUKIIAA, 3MiHA TTOPU POKY, CBITJIO COHIIS YU MICSIIS, JOII, CHIT
TOIIO.

— HopmatuBHicTh. @akTU4HI MOJIeN1 OOCTaBUH YU SIBUIL MIOBUHHI OyTH HOPMAaTUBHO BHU3HAYEHI
B TiNOTE31 MPaBOBOI HOPMHU, OCKUIBKHM CaMe 3aBJSKH HOPMi IpaBa cepel] BEIMKOI KITbKOCTI
KUTTEBUX (PaKTiB BU3HAYAIOTHCA (AKTH, SIKI MAalOTh IOPUIUYHE 3HAYEHHSI, 3aBJSKH SKUM
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BUHUKAIOTh, PO3BUBAIOTHCA 1 (YHKIIOHYIOTh MYHIIMIAIBHI IPaBOBIAHOCHHU. BinnoBigHo 10
ct.18 3akony Ykpainu «lIpo cimyx0Oy B opraHax MiCIIEBOTO CaMOBPSTyBaHHS», TPAaHUIHUIN
BiK mepeOyBaHHS Ha CIIy>KO1 B OpraHax MICIEBOIO CaMOBPSIYBaHHS CTaHOBUTH 65 pOKIiB.
ToOto, y 11bOMy BHIaAKYy JOCATHEHHS OCO00I0 65-pIYHOTO BiKy Ma€ IOPHIMYHE 3HAUYEHHS,
ajpke TmepenbaueHe B TIMOTe31 MYHIMUNATBHO-IPABOBOI HOPMHU 1 CIHPUYHUHSE IPABOBI
HACJIKH, a caMe IPUITMHEHHS BiIMTOBITHUX TIPABOBIAHOCHH.

— ®opmanizoBanicts. IOpuanyni pakTy B MyHIIUNAIFHOMY IpaBi MalOTh MPaBOBI HACHIJIKU
JUIIE Y BUNAAKY iX HAJIEKHOTO O(GOpPMIICHHS 1 3aCBITYCHHS BIAMOBIIHUMH OpraHaMu Y
M0CaZ0BUMHU OCOOAMHU.

— Hyamnizm npaBoBoi npupoan. FOpuaudhi GakTu B MyHIIIUIIAILHOMY TPaBl MOXYTh OyTH SIK
NPUYMHOIO, TEPEIyMOBOIO BHHUKHEHHS MYHIIUNAIbHO-IPABOBUX BIAHOCHH, TaK 1 iX
HaCJIIKOM, pe3ysibTaToM. [lo TOro X, HaBiTh OJMH 1 TOW caMHil IOpUIUIHHHN (HaKT MOXKe OyTH
1 IPaBOYTBOPIOIOYUM, 1 MPABO3MIHIOIOUUM, 1 MPABOIMPUIIMHAIOYMM OFHOYacHO. Hampuxman,
BiAMoBiIHO A0 cT.4 3akoHy Ykpainm «lIpo craTyc aemyrariB MICHEBHUX pal», BIAKPUTTS
nepuioi cecii MICIEBOi pajy HOBOTO CKJIMKAHHS € OJHOYACHO NPABOYTBOPIOIOYHMM (HaKTOM
JUIs JemyTaTa, 1m0 HaOyBa€ MOBHOBA)XKEHb BIIEpILE, MPABONPUIIMHSIOUUM /IS JENyTara,
TEPMiH OBHOBA)XEHB SIKOTO 3aBEPILUBCS 1 MPABO3MIHIOIOUMM JIJIsl IENyTaTa, SKOro o0paHo Ha
HACTYITHUN TEPMiH.

— O060B’s13k0BicTh. OpuanmuHmii (akT € HEeBi €EMHUM €IEMEHTOM CTPYKTYpH MYHIIUTAIBHO-
MPABOBHUX BITHOCHH, OCKUIbKM 0€3 HbOTO MYHIIUIATbHO-TIPABOBI BIJIHOCMHM HE MOXYTh
BUHUKHYTH, 3MIHUTUCS YU TPUTUHUTHCS. TpaguIifHUM BBaXKAETHCS, IO O CTPYKTYpH
MYHIIUIAIbHO-TIPABOBUX BIJHOCUH BXOJSATh TaKi €JIEMEHTH SIK O00’€KT, CyO’€KT, 3MICT 1
IOPUINYHUHN (DaKT.

— [Ipenmetnicts. FOpuanuni axtu HecyTh iH(OpMAILiIO PO CTaH CYCHUIBHUX BiIHOCHH, SIKi
BXOJISITh JI0 IPEIMETa MPaBOBOTO PETYIIOBAHHS MYHIIMIAIBHOTO TpaBa, TOOTO MpPO CTaH
CYCIIJIbHUX BiIHOCHH, SIKI BUHHKAIOTh y MPOLIEC] BUPIIICHHS TEPUTOPIaIbLHUMHU TPOMaaMH,
opraHaMi Ta TOCAaJIOBUMH 0COOaMH MyOJIIYHOI BJIay MUTAaHb MICIIEBOTO 3HAYEHHS, a TAaKOX
3a0e3neueHHs] Ha MICLIEBOMY piBHI IpaB 1 CBOOOJ JIIOJUHM Ta 3aKOHHUX 1HTEPECIB
TEPUTOPIAIbHUX KOJEKTHBIB 1 comiayibHUX rpyn. CaMe BiA II€T O3HAKHM 3aJEKUTH Taly3eBa
MIPUHAIEKHICTh IOPUIUYHUX (DAKTIB.

Orxe, ropuIuuHl (aKTH BUCTYNAIOTh AKTUBHUM, II€BUM €JIEMEHTOM MEXaHi3My MYyHILIUIAIbHO-
TIPaBOBOrO PEryMIOBAHHA. IX 3aKpilieHHs B 3aKOHOJABCTBI BMKOPUCTOBYEThCS K OJMH i3 3acO0iB
BIUIMBY Ha MOBEIIHKY CyO’€KTIB MYHIIMIAIbHO-TIPABOBUX BIAHOCHH. [IpoTe He cimij 3a0yBatu Ipo
0COOJIMBY CYTHICHY NMPUPOIY IOPUANYHOrO (PakTy B MyHIIMMIAILHOMY TpaBi, aJUKe, 3 OJHOrO OOKY ,BIH
ICHye B IOpUJIMYHIA HOpMI SIK (pakTUUHA MOJENb (cdepa IOPUAWYHO HAJIEKHOI0), a 3 1HIIOro OOKY,
BHUCTYIIA€ SIK peajbHa 00CTaBHHA CYCHUTBHOTO XKUTTH (cepa 00’ €KTUBHO ICHYIOUOT0).

[IpoTte, 3a3HaveH1 BUIllE O3HAKHM IOPUANYHHUX (aKTIB Yy MYHIIMIAILHOMY IIpaBl HE € BUUEPITHUMH, a
TOMY He MOBHICTIO Ial0Th YSIBJICHHS PO MPaBOBY MPUPOLY AOCIiKyBaHOro peHomeny. Hanpukian,
710 O3HAK IOPUANYHUX (PaKTIB y MyHIIUIAILHOMY TpaBl MOYHA BITHECTH TaKOXK: FOPUINYHI HACIIIKH
MOXE CHPUYMHATH SK (aKT HAsBHOCTI (JEIyTaToM MICLEBOi paau Moxe OyTu ocoba, o €
IrpOMaJTHUHOM YKpaiHu, sfika JocAryia Ha JeHb BHOOpIB 18 pokiB), Tak 1 (akT BIACYTHOCTI NEBHOI
OOCTaBMHM Y SIBHINA (JIEMyTaTOM MICLEBOi paau He Moxe OyTH oOpaHMil TpOMaJsIHMH YKpaiHH,
KA Ma€ CyJUMICTh 32 BUMHEHHS YMHCHOTO 3JIOUHMHY, SIKIIO I CYIUMICTh HE IoramieHa ado He
3HATA B YCTAQHOBJIEHOMY 3aKOHOM HODPSAIKY); IOpPUAMYHI (DakTH MaloTh SIK O0’€KTHUBHE, TaK 1
Cy0’€KTUBHE MOXOJKEHHS, TOOTO MOXYTh OyTH SIK JISIMH MPUPOJHUX SIBHIL, K1 HE 3aJ€XKaTh BiJl
BOJIi JTFOJIMHU (HAPOJKEHHS, CHITOMA/, MTOBiHb, CMEPTh JFOAUHH), TaK 1 CBITOMUMH BOJHOBUMU JisIMH
Cy0’€KTIB MYHIIUIAILHO-TIPABOBUX BITHOCHH (PO3MOPS/HKEHHS CUTHCHKOTO, CEJUITHOTO, MiCHKOTO
TOJIOBH, PILICHHS MICIEBOI pajy, MPOTOKOJ 300piB IPOMAJsH 3a MICHEM IMPOXKHUBAHHS TOIIO);
IOpUINYHI (DaKTH BIACTUBI KOHCTUTYLIHUM MTPaBOBIIHOCHHAM Ha BCIX CTAIsIX — BAHUKHEHH1, 3MIHU
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YY MPUITMHEHH]; CIPUYUHATH IPABOBI HACIIIKA MOKE K OIUH (aKT, TaK 1 iX CyKymHICTh ((paKTU4HI
CKJIaJI) TOMIO.

V3arajpHIOIYM BHUKJIAJICHE, BPAXOBYIOUM HAYKOBO-TEOPETHYHI MO3MUINI BYEHHX Y PI3HHX Taly3sx
paBa Ta KOJO BUAUICHUX CHEIU(PIYHUX O3HAK, MOXKHAa BHU3HAUUTH IOpUAWYHI (aKTH B
MYHIIUNATBHOMY TpaBi SK KOHKPETHI XHTTEBI OOCTaBMHM YM SIBHINA JIHCHOCTI, IO MAalOTh
CYCITUIBHO-TIOJIITUYHE 3HAYCHHS JUIsI MICIIEBOT'O CAMOBPSIIYBaHHS, HAsIBHICTD (YU BIICYTHICTB) SKHX
3aKpIIUTIOETHCS. B MYHILIMIAIBHO-TIPABOBIA HOPMiI Ta OOYMOBIIOE JTUHAMIKY MYHIIUMATbHUX
MPaBOBITHOCUH, HAJAUIAIOYM Cy0’€KTIB  MYHIIUNAIBHO-IPABOBUX BIJHOCHH KOHKPETHHMH
Cy0’€KTUBHUM IIPaBaMU Ta IOPUANIHUMHU 000B’ I3KaMHU.
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PEAJII3ALIA NPUHIAITY HEAUCKPUMIHAIIIL HA MIZKHAPOJTHOMY
TA HAINIOHAJIBHOMY PIBHSAX

Kypasnwona I'.C., K.10.H., TOUEHT

3anopizbkuii HayionanvHul yHisepcumem, 8yi. ’Kykoscvkozco, 66, m. 3anopixcorcs, Yrpaina

VY cTarTi 3amponoOHOBAHO 3arajbHi IMiJXOAW JI0 PO3YMIHHS MPUHIUITY HEIUCKPUMIHAINI Ta BH3HAYCHHS
MIepIIOYEPTOBUX 3aXOJIB MIKHAPOJHOTO Ta BHYTPIIIHBOJEPKABHOTO XapakTepy Julsi HOro peaizarii.
Meroto cTaTTi € BHPOOJEHHS 3arajbHUX MiIXOMAIB A0 PO3YMIHHS IPUHIMIY HEJUCKPUMiHALii Ta
BU3HAYEHHS IEPIIOYSPrOBUX 3aXO0JiB MDXHAPOJHOTO Ta BHYTPIIIHBOAEPKAaBHOI'O XapakTepy Ul Horo
peanizanii. [IpuHIMD HeanMCKpUMIHALII HE BHYEpITyeTbCcs 3a0OpOHOIO0 aKTIB JUCKpPHMIHALil, ane i
NIPUITYCKA€ BXUTTS AeprKaBaMH aKTUBHUX Tii IIOJ0 31HCHEHHS aAMiHICTPaTUBHUX, CY/IOBHX 1 BUXOBHUX
3axO0JIiB 1010 OOPOTHOM 3 IUCKPHUMIHAIIIE0, a TAKOXK Tepea0dadac JiTke BU3HAUCHHS IIPaB, sIKi Hi 32 SIKUX
YMOB HE MOXYTh OyTH 0OMEXEeHi, a TAKOXK ITIACTaB IS 3aAKOHHOT'O OOMEXEHHS MIPaB JIFOIUHH.
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Kmouogi crosa: npunyun, Ouckpuminayis, MijcHapoone npago, KOHCMumyyitine npaego.

PEAJIN3ANMSA TIPUHIUIIA HEJUCKPUMHWHAIIUA HA MEXAYHAPOJHOM
N HAIIMOHAJIBHOM YPOBHAX

Kypasnesa A.C.
3anopoocckuii HayuoHnanvHbLL YHUGepcumem, yi. XKykoeckoeo, 66, 2. 3anopooscee, Yrpauna

B craThe mpenoxeHsl o0mie MoAX0Asl K IIOHMMAaHUI0 NPUHIAIA HEAUCKPHUMUHAIINHE W OTPEACICHUI0
MIEPBOOYEPEHBIX MEPONPUATUNA MEXKIYHAPOJHOITO M BHYTPUTOCYIAPCTBEHHOTO XapakTepa il €ero
peanmuzanyu. [lenpr0 JaHHOW CTAaThU SABJSICTCSA BBIPAOOTKA OONIMX MOAXOIOB K MOHMMAHHIO MPUHITUIIA
HEIUCKPUMHHALIMA W ONpPENENeHUs  MNEPBOOYEPEAHBIX  MEPONPHUITHA  MEXIYHAPOAHOTO H
BHYTPUTOCYAAPCTBEHHOT0 XapakTepa [uid ero peaiu3aluu. [IpuHOWMO HETUCKpUMHUHALIMU — HE
HCYEPIIBIBACTCS 3alpeTOM AaKTOB TUCKPUMHUHALIMM, HO M IMpEANoJiaraeT NPHHITHE TOCyIapCTBaMU
AKTUBHBIX JCHCTBUI MO OCYIIECTBICHUIO aMHHHACTPATHBHBIX, CYJICOHBIX M BOCIHTATCIBHBIX MEp IO
60pp0e ¢ IUCKpUMHHAINCH, a TaKKe MPEIyCMAaTPHBAET YETKOE OIpeNeeHHE IpaB, KOTOPBIE HUA IpHU
KaKHX yCJIOBHSAX HE MOTYT OBITh OIpaHMYCHBI, a TAK)Ke OCHOBAHWH IS 3aKOHHOTO OTPaHWYEHUS IpaB
YeJIOBEKA.
Knioueswvie cnosa: npunyun, OuckpumMuHayus, MexcoyHapooHoe npago, KOHCIMUMyyuoHHoe npaso.

THE PRINCIPLE OF NON-DISCRIMINATION AT THE INTERNATIONAL
AND NATIONAL LEVELS

Zhuravleva A.S.
Zaporizhzhya national university, Zhukovsky str., 66, Zaporizhzhya, Ukraine

In the article the general approaches to understanding the principle of non-discrimination and
identification of priority activities of international and domestic nature for its implementation.
International legal regulation of human rights is now fairly complete, but still there are gaps in the
regulation of the rights of certain categories of people experiencing today the worst forms of
discrimination. A major shortcoming of the international legal system is also no single universal
international act aimed at the elimination of all forms of discrimination.

The purpose of this paper is to develop common approaches to the understanding of the principle of non-
discrimination and identifying priority measures of international and domestic nature for its
implementation.

The principle of non-discrimination is not limited to the prohibition of acts of discrimination, but also
involves taking action by States to implement administrative, judicial and educational measures to combat
discrimination, and provides a clear definition of rights that under no circumstances should be restricted,
and grounds for legal restriction of human rights.

Improved observance of international agreements aimed at eliminating discrimination, may contribute to
enhancing the effectiveness of the treaty bodies and enhance their mandate. European Court of Human
Rights shows that this can be achieved only through the giving of contractual authority to make binding
decisions and to monitor their implementation, as well as the influence of on a permanent rather than a
sessional basis. To reduce the financial costs could be to create a single body (instead of several
independent bodies), within which to operate specialized departments. Of course, we must understand
that it is not the short term, primarily due to the reluctance of states to limit their sovereignty.

The most dangerous types of discrimination, such as genocide, apartheid, racial discrimination,
deportation or forcible transfer of population and other gross violations of human rights are international
crimes or criminal offenses of international nature, which entails the international responsibility of States
and the international criminal responsibility of individuals. Those responsible be brought to justice for
crimes is an effective measure to combat discrimination. It’s safe to say that established the International
Criminal Court, in accordance with the Charter has jurisdiction over the crime of genocide and crimes
against humanity, will contribute to further eradicate gross discrimination. State that violates human
rights or permits such violations within its territory, shall be liable to the victims of violations of
international human rights in the form of full and fair compensation, and international agencies should
pay attention to this issue and monitor its implementation.

Summing up, we can reach the following conclusions. The issue of eliminating discrimination is the
subject of attention in both international and national law. There is a large amount of international legal
acts, directly or indirectly related to the problems of discrimination. However, the rules that relate directly
to non-discrimination, are too general, and sometimes are in conflict with each other, which, in our view,
significantly reduces their effectiveness. Increasing efficiency is the principle of non-discrimination as it
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seems, is to achieve by specifying its content, taking into account the general approaches to understanding
produced by-law in foreign countries.
Key words: principle, discrimination, international law, constitutional law.

JluckpumiHanis — oJHe 3 HalOUIbII rPpyOuX 1 MOMIUPEHUX MOPYIICHb MPaB JIOAWHU B Cy4YaCHOMY
CBiTi. MUIBOHH JIFO/IEH MPOAOBXKYIOTh CTPAXKIATH BiJ 130JIS1111, 3JIMIHIB, )KOPCTOKOTO CTaBJICHHS i
HaBiTh HACHJIBCTBA JIMIIE Yepe3 T€, Y IO BOHH BIpsATh, 00 KUM BOHH €, a00 KUM iX BBAXKAIOTb.
PiBHe cTaBieHH AJIs BCIX — HE MMPOCTO MUTAHHS 370POBOTO IITy3/1y a00 3BHYAHOT BBIWIMBOCTI.

JluckpuMiHaIis Mo>ke MpuiMaTH pi3Hi Gopmu: Bix 00pa3 1 HamMaiB 10 M030aBICHHS €JIEMEHTaPHUX
Omnar, mociyr Ta iHmuX npas. XKepTB AuCKpuMiHAaLii MOKYTh YTHCKATH MiJ Yac MpareBIallTyBaHHs
a00 0OMeXXyBaTH M JOCTYI 70 OCBITH, KUTJIA i HEOOX1THOT MEAMYHOI TOTOMOTH. JIMCKpUMiHOBaHI1
IpyNU TaKOXX MOXYTh IM030aBIATHCS MpaBa OpaTh ydyacTb Yy CYCHIJIBHOMY KHTTi, BIJIBHO
CTBOpIOBaTH 00’ €qHAHHS, CIIOBIAYBaTH CBOK Bipy abo 30epiraTé CBOI KYJbTYpPHI OCOOJHMBOCTI.
JluckpuMiHaiiiss Moke OyTH TPUCYTHBOIO SK Yy IPUBATHOMY, TakK 1 B JE€PKaBHOMY CEKTOPI.
[lepeBiaxkHO — 1€ BCENPOHU3YIOYE SBHILNE, LI0 OXOIUIIOE CYCHUIBHI CTPYKTYpH, IHCTHTYTH,
comiayibHI BIIHOCMHU W TOTJISAAW. Y PE3ylbTari XKEPTBU JUCKPUMIHAII YacTO OMHUHSIOTHCS Yy
3aMKHYTOMY KOJIi 130JIA11i1, HEPIBHOIIPABHOCTI i yIepeIKeHb, M0 OPOKY€E HOBY TUCKPHUMIHAILIIO.

MiXHapOAHO-TIPABOBE PETYJIFOBAHHS MPAB JIFOJMHU € ChOTO/IHI JOCUTh MOBHUM, ajie BCE JK TaKH €
MPOTAJIMHU B PETYJIOBaHHI MPaB OKPEMHX KATETOPIH JIFOJCH, IO 3a3HAIOTh ChHOTO/HI HaWTIpIIUX
dopm muckpuminamii. [CTOTHUM HEITOJIIKOM MIKHAapOAHO-TIPABOBOI CUCTEMH € TaKOX BiJICYTHICTh
€IMHOTO YHIBEpCaJIbHOTO MIDKHAPOJHOTO AakTy, CIPSMOBAHOTO Ha JIKBIJAIil0 BCiX (opm
JTUCKpPUMIHAIII.

Oxpemi acriekTd AMCKpUMIHALIT y CBITJII pealizaiii OCHOBHMX NMPUHIUIIIB MpaBa, MpaB i cBOOO
JIOJUHU W TPOMAJsHWHA, OCHOB IIPaBOBOi JIEPKABHOCTI W MDKHAPOIHOTO MPABOMOPSAKY
posrisganucs B podoTax BIAOMHUX POCIHCHKHX Ta yKpaiHchbkux mpaBo3HaBIiB: C.C. Anekceesa,
b.JI. ba6aeBa, M.I. Elitina, B.M. bapanosa, IL.Il. bapanoBa, A.M. BacunreBa, M.A. BnaceHka,
B.b. IcakoBa, B.M. Kapramoga, B.f. Kikots, T.K. Kepumona, ¥Y.B. Jlazapesa, K.b. JIleBuenko,
A.B. Mansko, M.I. MarysoBa, B.B.Okcamutnoro, VY.JI. IlepeBanoBa, A.C. Ilironkuna,
C.b. Iloneninoi, T.M. Panpko, P.A. Pomamosa, B.I1. CanpnaikoBa, .M. Censkina, B.M. CuHiokoBa,
B.M. Cupux, M.M. Tapacoa, FJ.A. TuxomupoBa, B.A. Tonctuka, T.I. XabpieBoii,
A.®. Yepnannena, b.C. €63eeBa, A.l. €ximoBa Tomo. IIpore, 3HaUYHMII MacHUB MIKHAPOJIHHUX
MIPaBOBUX AaKTIB, AKl MPsIMO ab0 OMOCEPENKOBAHO CTOCYIOThCA MPOOJIEM NHUCKpUMIHALIT, a TaKOoX
HAsBHICTh TMPOTUPIY Yy TIAyMayeHHI HOPM, IO CTOCYIOThCA O€3MOCepeIHhO MPUHITUIY
HEJMCKPUMIHAII1, BUMararoTh OB I€TaTbHOTO JOCTIHKEHHS 1[bOTO MUTAHHS.

Mertoro Hamoi cTarTi € BHpPOOJEHHS 3arajlbHUX MIAXOAIB 70 PO3YMIHHS HPUHIUITY
HEAUCKpUMIHALII  Ta  BHU3HAYEHHS MIEPIIOYEPTOBUX 3ax0/liB MDKXHApOJAHOTO Ta
BHYTPIIIHBOJEPKABHOTO XapaKTepy JUIs HOro peasnizarii.

[TpuHIMN HEeaUCKpUMIiHALIl He BUYEpHYyeThca 3a00pOHOI0 aKTiB AMCKPUMIHALII, ane H NpUIycKae
BXXUTTS JIep>KaBaMU aKTHUBHUX i MIOAO0 3JIMCHEHHS aJAMIHICTPATUBHUX, CYJOBUX 1 BHXOBHUX
3ax0/1iB 00pOTHOM 3 AMCKPUMIHAIIIEIO, 4 TAKOXK Mepeadavac YiTke BUSHAUCHHS IPaB, SIKi 38 HKOJHUX
YMOB HE MOKYTh OyTH 0OMEKEeH1, a TAKOXK I1/ICTaB JJIs1 3aKOHHOTO OOMEXXEHHS 1paB JIIOIUHU.

[lonimmenH0 AOTPUMAaHHS JepXKaBaMH MDKHApOJHHMX Yrof, CHPSAMOBAaHMX Ha JIKBIJALIO
JUCKPUMIHAIIIT, MOXKE CIIPUATH TAKOX MiABHINECHHS €()EeKTUBHOCTI MISUTHHOCTI TOTOBIPHUX OPraHiB 1
MocuiIeHHs iXHboro Manjata. [Ipaktuka €Bponeiicbkoro Cyay 3 mpaB JIOJIUHH JOBOJUTH, IO LIBOTO
MOXHA JIOMOITUCS TUTbKU HAJUJICHHSM JIOTOBIPHUX OpPraHiB MOBHOBAXXEHHSMH BUHOCUTH 00OB’SI3KOBI
pilIeHHS 1 371ICHIOBATH KOHTPOJIb 32 IXHIM BUKOHAHHSIM, a TAaKOX JIIE€I0 OpraHiB Ha MOCTIHHIN, a He
ceciitHiif ocHOBI. J[71s1 3HM>KEHHS (pIHAHCOBUX BUTPAT MOKHA Oysi0 6 CTBOPUTH OAMH OpraH (3amicTh
JEKUIbKOX aBTOHOMHHX OPraHiB), y pamMKax SKOro O Jisuii crewiaii3oBaHl BIJIUIM. 3BHYAiHO, CIij
PO3YMITH, IO 1€ MUTAHHS He HaHOIMKYOI epCIIeKTUBY, Y MEepILy Yepry, yepe3 HeOakaHHs JIepiKaB
00MEeXyBaTH CBIi CyBEpEHITET.

HaiineGe3neyninn BuIM TUCKPUMIHAINI, Taki sSK TEHOIMA, amapTeim, pacoBa TUCKPUMIHAILISA,
AernopTarisi a0 HaCUJIbHUIIBKE MEPEeMIIIeHHs] HaceNeHHs i 1HIII rpy0l MopyIIeHHs NpaB JIOAWHH, €
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MDKHApOJHUMU 3JI0YMHAMH 200 KPUMIHAIBHUMU 3JI0YMHAMH MIXKHAPOIHOTO XapaKTepy, SKi TATHYTb
32 c000I0 MDKHApOIHO-TIPABOBY  BIAMOBIMATBHICTH JEpKaB 1 MIDKHAPOJIHY KPHUMIHAJIBHY
BIINOBINANBHICTh (Pi3udHUX 0cCi0. [IpUTATHEHHS BUHHHX OCIO /0 BIAMOBINATHHOCTI 32 3JIOYHMHU €
JIEBUM 3aX0JIOM Y OOpoThOl 3 JUCKpUMiHAI€Er0. MOXHa 3 YIEBHEHICTIO CKa3aTH, IO CTBOPEHUI
MixHapoqHUH KpUMIHAIBHUHN Cya, SKkui, BiAnoBinHO 10 CTaryry Mae IOPHCAMKINIO BiJIHOCHO
37I0YMHY T'€HOLUTY i 37I0YHHIB ITPOTH JIFOASHOCTI, CHPUSTUME TTOATIBIIOMY BUKOPIHIOBAHHIO IPYOHX
nposiBiB TUCKpUMiHalii. [lepikaBa, 0 IOPYIye MpaBa JIOAUHU a00 XK JIOMyCKAe TaKi MOPYIISHHS Ha
CBOill  TepuTOpii, TOBMHHA HECTH  BIANOBIJAJIBHICTH MEpeN  JKEPTBAMU  IMOPYLICHHS
MIDKHApOHOBU3HAHKX MPaB JIOAWHM Y ()OpPMi ITOBHOTO ¥ CIIPaBEIMBOTO BiAIIKOAYBaHHS 30UTKY, a
MDKHApPOIHI OpraHy MOBUHHI MPUIUIATH yBary LbOMY MTUTAHHIO i KOHTPOJIIOBATH HOT0 3/1iICHEHHS.

Hepinko HeraTuBHI HACHigKK W BiATOPTHEHHS AMCKPUMIHOBAHHMX T'PYI HAJOBro 30epiraroTbes i
micis BBeAGHHS O0diliitHOT 3a00pOHM HA TUCKPUMIHAIII0, OCOOIUBO, SKIIO JUCKPUMIHAIIS HOCHIA
JIOBrOCTPOKOBUH 1 MacmTabHUi XapakTep. [ epexruBHOI OOpOTHOM MPOTH THUCKpUMIHAILT, 110
MIIIHO YBIWIUIA B COLIaJbHI B3a€EMUHU W HaOylla 1HCTUTYI[IOHAIBHOTO XapaKTepy, MOXYTh
3HAJIOOUTHUCS YMCIICHHI 3aXO0/IH, CIPSIMOBAHI HA SKHAWIIBUIIIC JOCATHCHHS PIBHOTO CTaBJICHHS O
TUCKPUMIHOBAHUX Tpyn y pisHUX cdepax. Taki 3axoam MoOXyTh mnepeadayaTv AOJATKOBY
MartepialibHy i (piHaHCOBY JOTIOMOTY MpeICTaBHUKAM JTUCKPHUMIHOBAaHHX TPYII, & TAKOXK IMiITPUMKY
B cepi mpodeciiiHOi OCBITH, 110 MOJETHIUTH IM JOCTYIl JO TOBapiB 1 MOCIYT, 3ape3epBOBAHHX
poOoYHX MicIp 1 320€3MeYNTh iM piBHE CTABIICHHS.

MixHapoaHe TpaBO OJHO3HAYHO BUMAra€ BiJ JI€p)KaB 3aCTOCOBYBATH CIeLiaibHi (0COOIMBI)
3aX0JM B TUX BHITQJIKaX 1 HA TOW CTPOK, KOJU BOHH 00’ €KTUBHO BHUIIPAB/IAHI, a TAKOX CHEIIaIbHI 1
KOHKPETHI 3aXOId Yy COLiajJbHii, EKOHOMIYHIH, KyJAbTYpHIH Ta IHIIUX Taldy3iX 3 METOI0
3a0e3neyeHHs] MOTPIOHOTO PO3BUTKY 1 3aXHUCTYy JAEIKUX PAcOBUX TPYyMm YM OCiO, M0 A0 HHUX
HaJIeKaTh, 3 TUM, IIO0 TapaHTYBAaTH iM MOBHE 1 PiBHE BHKOPUCTAHHSI MPaB JIIOJUHU Ta OCHOBHUX
cBoOoa. Taki 3aX0/1 B )KOJHOMY pa3i He MOBUHHI B pe3yJIbTaTi MPUBECTHU A0 30epe’KeHHsI HEPIBHUX
yu O0COOJMBHX IpaB ISl PI3HUX PACOBUX TPYII MICS JOCATHEHHS TUX IIUICH, 3apajyl SKUX BOHH
Oy 3anpoBakeHi [1].

Haganns cynoBomy Ta (a60) iHIIOMY HaJEKHOMY MEXaHi3MaM MOXKIIMBOCTI HAaKJIaJaTH Ha OpraHu
JIep’KaBHOI BJIad W TPHUBATHUX 0CI0 OOOB’S30K IOJI0 BUKOHAHHS THUMYACOBUX CHEIlaTbHUX
3aXO0JiB TaKOX CHpUs€ JOTPUMAHHIO JepXKaBaMHU CBOiX 3000B’s3aHb WIOAO0 €(EKTUBHOIO
3a0e3nedyeHHs mpaBa Ha cBOOOY Bia AuckpumiHallii. BiamosigHo 10 pekoMenaiii €BponeichKol
KOMICIi TPOTH pacu3My Ta HETEPIUMOCTI, 3aKOH «IIOBUHEH Iepe10adyaTd MOKIUBICTh IOCTAaBUTH 32
000B’s130K Oprasizaiii, 110 JONYCTHJIA aKTU JTUCKPUMIHAILII, po3poOUTH i 311HCHUTH IJIaH 3aXO/IB
110,10 OOPOTHOM 3 MM SIBHILEM», OCKUIBKU «TaKUM MAXI] € JIF0OYUMHU 3ac00aMu ISl 3MIHU CTHITIO
it MeTo1iB poOOTH Oprasizailii B JOBFOCTPOKOBOMY IuTaHi» [2].

Vkpaina € ydacaukom I[Iporokomy Ne 12 €Bpomneiicbkoi KOHBEHIIT 3 MpaB JIIOAWHHU (3arajibHa
3a00poHa JUCKpUMIiHAMLI{), a TaKoX pALy IHIIUX MDKHApOAHHUX JOKYMEHTIB, IO CTOCYIOTbCS
60poThOM MpPOTH pacu3My Ta pacoBoi AMckpuMiHauii. OpHak, YKpaiHa e He NpHeIHanacs 0
KonBeH1li mpo y4yacTh 1HO3EMIIB y IPOMaJCHKOMY JKUTTI Ha MICLIEBOMY piBHI Ta MIXHapOAHOI
KOHBEHIIIO PO 3aXUCT MpaB TPYASLIUX-MITPAHTIB Ta YWICHIB iX ciMeH.

BaxxnuBum kpokoMm y 00poTh0i 3 Oyab-KMM BHJIOM JUCKPUMIHAIII Ha BHYTPIIIHbOJCPKABHOMY
piBHI € 1ii 3akoHOAaBua 3a00poHA. 3akpilieHHs Takoi HOPMH B KOHCTHUTYIIi pOOHUTH ii
000B’SI3KOBOIO I OpraHiB BiaJu H KOKHOTO 4JjieHa CYCIUIbCTBA, CIpUsie (POPMYBaHHIO CYCHUIbHOT
OYMKH HIOJ0 HENPUITYCTUMOCTI JucKpuMiHamii. EQeKTUBHICT, Takoi HOPMH MIJCHIIIOETHCS
KOHKpeTH3alli€lo i B 1HIIMX HOPMATHBHO-TIPABOBUX aKTax. 3a00OpoHa IMCKpUMiHAalLii MOBHUHHA
HOCHUTH BCEOCSDKHHM XapakTep, TOOTO MOIIMPIOBATUCS HA BCl chepH, peryaboBaHl MpaBoM, a HE Ha
OKpeMi BiTHOCHHHU. BakiuBo nependaynTy BiMOBIJATBHICTD 38 TUCKPUMIHAIIIO B KPUMIHATBHOMY
1 IUBUILHOMY 3aKOHOJJABCTB1, IOBHE BIJIIKOIYBaHHS 30UTKY.

Sk 3a3Havae K.b. JIeBUeHKO, 3BYKEHHSI BHUSBISETHCA B TOMY, IO TUCKPHUMIHAIIEI0 BU3HAIOTHCS
muie 1ii abo Oe31isbHICTh, Y TOH 4ac, K y MDKHapOJHOMY IpaBi AUCKPUMIHALIS BU3HAYAETHCA
0e3 3a3Ha4YCHHS IMX MPOSBIB, a SIK OyIb-AKE PO3PI3HEHHs, BUHATOK a00 OOMEXEHHS 3a TMEBHOIO
O3HAKOI0, CHOPSIMOBaHI Ha IOCIAOJEHHS YW 3BEJCHHS HaHIBELlb BHU3HAHHS, KOPUCTYBaHHsS a0o
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3MiHCHEHHST 000010 200 TPYIOI0 0ci0 MpaB JTIOAUHH B Oynb-saKiit cdepi. Tox, HanpuKIaa, CKIaIHO
JIOBECTH, 0 BUCIIB a00 KECT MiAMaNaroTh IMiJl BU3HAUYEHHS Aii. | BITUM3HSIHA NMpaBOBa MpaKTHUKA
BXKE 3HAa€ TaKi MPUKIAAW. SIK HACHIOK — AMCKPUMIHALINAHI 32 3MICTOM BHCIIOBIIIOBAHHS HE
BU3HAIOTHCS 332 LIUM 3aKOHOM JWCKPUMIHAIIHHUMH, TOMY IO HE BH3HAIOThCA Hi€ro. Tak camo
CKJIQJIHO JIOBECTH «II€BICTHY 300paxkeHsb [3, ¢. 26].

JluckpuMiHailiss He MOXKe OyTH BUKOPEHEHA OJHUMHU JIMIIIE 3aKOHOJaBUMMHM 3axojamMu. HeoOximHo
BXKMBATH aKTHBHI Jii 1100 JKBigaIii yMOB, sIKi COpUAIOTH ii BBiYHEHHI0. OCHOBHA IIepeayMOBa —
MiABUILEHHS 3arajbHOr0 piBHSA A00poOyTy nepkaB. s 3aXWCTy Bpas3iMBUX TPy HACEIECHHS
HEOOXITHO 3/IHCHIOBATH TO3WUTUBHI 1ii. JlOCBiA OKpeMHX KpaiH IIOKa3zye, IO KOPHCHHM €
CTBOPEHHS CHELiaJbHUX OpraHiB, M0 3alMalOThCSI OOPOTHOOI0 3 MUCKPUMIHAINEIO, SKi MaloTh
IMOBHOB@)KEHHSI BUHOCHTH FOPUIUYHO OOOB’SI3KOBI PIIICHHS, BUCTYIAIOTh NPEICTABHUKAMHU KEPTB
IMCKpUMiHaLii B CyZOBHUX OpraHax, HpPOMOHYIOTH 3aKOHOJABYi iHimiatuBu. Jlep>kaBa MOBHHHA
BXKMBATH YCIX HEOOXITHUX 3aXOJiB JUIsl 3aydeHHs 0CiO, 110 BUMHSIOTH aKTH JUCKPUMIHAIII, 10
BIJITOBIAAJILHOCT] MUISIXOM CIIPABEIJIMBOTO CYIOBOr0 po3risay. OCKIIbKY Hal4YaCTIIIe MPHUIUHOIO
JTUCKPUMIHAIII € PI3HOTO POy YIEPEKEHHS, 3 HUIMH HEOOX1THO OOPOTHCS BUXOBHUMU 3aXO0/aMH,
OCBITOIO, 3MILHEHHSIM JIyXy TEpPNUMOCTI ¥ TOBaru N0 BCIX Itojeid, Ooporucs 3 igesiMu, IIO
PO3MATIOIOTH HEHABUCTD 1 BOPOXKHEUY.

[TlinbuBaroun MiACyMKH, MO>XKHA JIHTH TakuMX BUCHOBKiIB. [luTaHHS nikBigamii IuCKpuUMiHAI] €
MPEeIMETOM MUIBHOI yBaru y cdepi Sk MDKHAPOIHOTO, TaK 1 HAIlOHAIBHOTO TpaBa. € 3HAYHUUN
MacHB MIDKHApOJHUX IPABOBHUX AaKTiB, SKi MPSAMO ab0 OMOCEPEIKOBAHO CTOCYIOTHCS MpoOIeM
muckpuminamii. [Ipore, HOpMHU, IO CTOCYIOTbCS O€3MOCEPEeTHBO MPUHIUIY HEAMCKPUMIHALIT,
HOCSITh 3aHAJITO 3arajibHUI XapakTep, a 1HOJI HaBiTh CylepeyaTh OJHA OJHIH, 1110, HAa HAI ITOTJIsI,
ICTOTHO 3HIXKY€E iXHIO epeKTUBHICTh. [lilBHILIEHHS X TI€BOCTI MPUHIUIY HEIWCKpUMIHAIli, Ha
HaIly TyMKY, BapTO JOMAaraTucs IIISIXOM KOHKpETH3amii HOoro 3micTy, Oepydyd 10 yBaru 3arajibHi
MiIXOAH 10 KOTO pO3yMiHHS, BUPOOIIEH] MPaBO3aCTOCOBYOIO MPAKTUKOIO B 3apyOIKHUX KpaiHax.
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JOI'OBIP KJITHIHI'Y: 10 NIPOBJIEMU PEI'YJIIOBAHHSA
[[umka P.b., 1.10.H., mpodecop

FOpuovuunuu incmumym Hayionanvnozo agiayitino2o yHigepcumemy,
npocnexkm Kocmonaema Komaposa, 1, m. Kuis, Ykpaina

ABTOpPOM CTaTTi JOCIHIIKEHO JesiKi 0COOIHMBOCTI MPaBOBOi KOHCTPYKIi JOTOBOPY KIiHIHTY. Y CTarTTi
3po0JIEeHO BHCHOBOK, IO JOrOBIp KIIHIHTY € HEMOIMEHOBAaHUM JOTOBOPOM IIPO HAJAHHS IOCIYT.
XapaKkTepHOI OCOOJHMBICTIO I[HOTO JOTOBOPY € HAaJaHHSA OCOOJIMBOTO BHUAY (PAKTHYHHX TOCIYyr —
NpuOMpaHHs NPHUMIIIECHHS 3a 3aMOBJICHHSM KJi€HTa. 3a3HaueHa MpaBOBa KOHCTPYKIISl € HOBOIO JUIst
BITYM3HSHOTO 3aKOHOJABCTBA Ta MPAKTUKUA HOrO 3aCTOCYBAHHS, BIAMOBIAHO, MOTPEOYeE IMOMANBIIOTO
PO3BUTKY Ta YAOCKOHAJICHHS.

Knmouoei crnosa: kninine, 00206ip KaiHiHey, HENOIMEHOBAHULL 00208Ip, NOCIY2U, PEe3VIbImam NOCIYeU.

JOI'OBOP KJIMHUHT A: K ITPOBJEME PEI'YJIMPOBAHMUSI
wmka P.b.

FOpuouueckuti unemumym HayuonanvHoeo asuayiuoHHo20 yHusepcumema,
npocnexm Kocmonasma Komapoesa, 1, 2. Kues, Yxpauna

ABTOPOM CTaThH UCCIICIOBAHEI HEKOTOPBIE OCOOCHHOCTH MPaBOBOH KOHCTPYKIMH JOTOBOpa KIIMHUHTA. B
CTaThe CHEJIaH BBIBOJA, 4YTO JOrFOBOp KJIMHUHIA SIBISETCS HEIOMMEHOBAHHBIM JIOTOBOPOM O
MPEIOCTABJICHUH YCIyr. XapakTepHoil O0COOEHHOCTBIO 3TOrO JIOTOBOpa SIBIISIETCS IPEJOCTaBJICHHE
0coboro Buja (hakTHYECKUX yCIyr — YOOpKH MOMEIICHHUI 1Mo 3aka3y KiueHrta. Mccienyemas npaBoBas
KOHCTPYKIIUS SBJSICTCS HOBOM UIS OTEYSCTBEHHOIO 3aKOHOJATEIbCTBA M MPAKTHKH €ro MPUMEHCHHS,
COOTBETCTBEHHO — TPeOyeT JabHEHILEro Pa3BUTHS M yCOBEPILICHCTBOBAHUSI.

Knioueswvie cnosa: knunune, 002060p KIuHuH2d, HENOUMEHOBAHHBIN 002080D, YCIVeU, PE3YIbMam YCiyeu.

CONTRACT OF CLEANING: THE PROBLEM OF REGULATION
Shishka R.B.

Law institute of the National aviation university,
boulevard of Cosmonaut Komarova, 1, Kiev, Ukraine

Among the contractes that have recently emerged in the domestic sphere there appeared a contract, which
deserves a special attention and is called a "cleaning contract". The «cleaning contracty is a new snstitute
of contract law in consumer direction actively developed and needed by the practice.

This is due to the development of market relations and market services, the changing role of a woman
who took a proactive stance and is more educated than men, self-sufficient and does not see her main aim
as a cleaner and housewife; changes in housing legislation, which allowed to have ownership or other
ground dwelling without limitation of its size and the need for significant efforts to clean large premises;
dividing the population by strata; demand for cleaning services from customers. The modern woman has
higher education and is active in the economic and social spheres.

If there is a demand, there is a supply. Thus, the cleaning company "Professional Cleaning Technology™
specializes in cleaning of apartments, offices, houses and cars. From 2004 it provides cleaning services for real
estate and apartments, cottages, restaurants, country houses ets. It provides daily cleaning complex;
comprehensive general cleaning; cleaning of industrial and other buildings and structures; cleaning of
apartments and cottages; cleaning after construction and repair; wash any of windows, stained glass windows
and facades, washing and dry cleaning of any hard floors and surfaces, application of protective coatings;
chemical carpet cleaning, carpet and upholstery; cleaning of the surrounding area; wash basins and paving
slabs; cleaning and washing of roofs and external drainage systems; clearing roofs of snow and icing; snow
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removal; cleaning and disinfection of sanitary zones; industrial alpinism. Professional cleaning takes into
account the requirements for care facilities and some things that are not always provided with residential home
cleaning.

No wonder that the number of businesses and self-employed persons in this area is growing, as well as the
number of disputes between them and customers are groing too. Its novelty and lack of regulation are
favorable for the realization of the right of the strong side especially in this new policy, abuses in the area
of information, complexity of consumer protection. Unfortunately there are no reserches of this contract,
except of informative guidance data. Modern civil doctrine doesn’t pay much attention to the problems of
legal regulation of cleaning. However, this contract deserves attention as a source of positive regulation.
At least the Civil Code of Ukraine settles contracts which are rarely used in practice than a contract of
cleaning service (for example, the rent contract).

The purpose of publishing is to draw attention of the researchers to the development of legal items arising
in case of its conclusion and of the presentation it’s author vision. The object is the same design institute
and the treaty relationship arising under the contract of cleaning and the subject is the requirements for
contractual structures of the civil contract, the provisions of law, the practice of contract cleaning, the
scientific doctrine.

Key words: cleaning, contract of cleaning, unnamed contract, services, the result of services.

[TocranoBka mpoGiemu. Cepen TOTOBOPIB, MIO OCTAaHHIM YacOM BHHHKIHM Y MOOYTOBIH cdepi,
3aCIyrOBY€ YBarW «KJIHIHTY, IO JOCIIBHO O3HAYa€ IIPUOMPAHHS»: SK HOBUU 1 HE PO3POOJICHUI
THCTUTYT JIOTOBIPHOTO TIpaBa CIOKUBUYOTO CIIPSIMYBAHHS, 110 3alTO3WYCHHUN MTPAKTUKOIO 1 aKTUBHO
PO3BUBAETKCS 13 BIACTHBHMH BCHOMY HOBOMY aOCOTIOTH3AIII€10, TIEPEKOCAMU Ta 3JIOBKHUBAHHSIMU.

Bin 3ymMOBNIeHUI PO3BUTKOM PUHKOBUX BiTHOCHH i PUHKY TOCIYT, 3MIHOIO POJIi JKIHKH, sIKa 3aiiMae
AKTHBHY IIO3MINIO, € OUIBII OCBIYECHOI, HIK 4YOJIOBIK, CaMOJOCTaTHHOI 1 HE BOayae CBOE
MIPU3HAYCHHS y POJIi IPUOUPATIBLHUII Ta JOMOTIOCIOIAPKY; 3MIHAMH B YKUTJIOBOMY 3aKOHOJIaBCTBI,
sIK€ JIO3BOJIMJIO MAaTH Ha IIpaBl BJIACHOCTI UM 1HIIMX ITIACTaBaX KUTIO O€3 OOMEKEHHS HOro po3Mipy
1 MOTPeOO0 3HAYHUX 3yCHJIb HA MPUOMPAHHS BEJIUKUX KHUTIOBUX MPUMIIICHB; MOIIJIOM HacEICHHS
Ha BEPCTBU; MOMUTOM Ha MOCIYTH 3 MPUOUPAHHS 31 CTOPOHM KJII€HTIB 3aMOBHHKIB. CydacHa *KiHKa
Ma€ BUIIY OCBITY 1 aKTHBHA B €KOHOMIYHiH Ta comianbpHii cdepax.

Sxmo € monut, To € 1 mpomno3uiisa. Tak, kiiHiHropa kommais TOB «lIpodeciiini KIiHIHTOBI
TEXHOJIOTI1» CHeliai3y€eThCsl Ha MPUOUpaHHI XKUTIA, 0(iCiB, KOTEIKIB 1 caJoHy aBTOMOoOUIs. BoHa
3 2004 poky Hajae MOCIYTH 3 €KCIUTyaTalli 00’€KTIB HEPYXOMOCTI 1 mpodeciiiHoro npuOupaHHs
KBapTUp, KOTEIXKIB, PECTOPaHIB, 3aMICbKMX OyAMHKIB. BoHa 3a0e3neuye ii mOCayr 3: M0JAEHHOTO
KOMIUIEKCHOTO NPUOMPAHHS NPUMIIEHb; T€HEPATbHOTO KOMIIJIEKCHOTO MPUOUpaHHS MPHUMIILIEHb;
npuOupaHHs BUPOOHMYMX Ta IHIIMX OyAiBeNb 1 CHOPYH; NpUOMpaHHS KBAPTHP 1 KOTEIXKIB;
pUOVpaHHs NPUMILIEHb Micid OyIIBHUILITBA, PEMOHTY; MUTTA OyJlb-IKHX BIKOH, BITPUH, BITPAXIB 1
dacaniB; MUTTA 1 XIMIYHOTO YHIIEHHS OyAb-fKHX TBEPAUX IMIJUIOT 1 MOBEPXOHb, HAHECEHHs
3aXUCHUX MOKPHUTTIB; XIMIYHOTO YHIIEHHS KWJIMMIB, KAJIUMOBHX IMOKPUTTIB Ta M’SKUX MeEOIiB;
npuOHpaHHs MPUIErsol TepUTopii; MUTTS OaceiHiB 1 TPOTYyapHOI IUIMTKU; OUMIIEHHS Ta MUTTS
JaxiB 1 30BHINIHIX BOJAOCTIYHHUX CHCTEM; OUYHUIIECHHS JaXiB BiJl CHITY Ta oOJeIeHIHHs; TpUOUpPaHHS
Ta BHBE3EHHS CHITY; YMCTKH Ta JAe3iHdeKlii CcaHITapHUX 30H; TPOMHCIOBOTO albIiHI3MY.
ITpodeciitne mpuOupaHHsS BpaxoBy€ BUMOI'M ILIOJO0 JOIVISY 3a NPUMIIIEHHSAMH Ta OKPEeMHUMHU
pedamu, 1110 He 3aBK/]1 3a0e3MeuyeThCs IpU NOOYTOBOMY JTOMAIIHbOMY IpHOHpaHHI.

He mapma 3pocTae KinbKIiCTh Cy0’ €KTIB TOCTIOTAPIOBAHHS 1 CaMO3alHATHX 0Ci0 y milt cepi, a pazoM
13 TUM 1 KUIBKICTh CITOPIB MK HUMH Ta 3aMOBHHKaMH. Moro HOBH3HA Ta HEYpEryJIbOBaHICTh €
CIIPUATIIMBUM [T peajli3allii mpaBa CHJIBHOI CTOPOHHM Hacamrmepea y Il HOBIH ITOMITHIIL,
3JIOBKMBaHHAX B iH(MOpMaIiiiiHiid cdepi, yCKIaaHEeHH] 3aXUCTy MpaB croxuBadiB. Ha mpesenukuit
XKajub, PO3pPOOOK ITLOTO JOTOBOPY, OKpIM 1H(GOPMATUBHOTO CIPSMYBaHHS, HEMae€. Y CydYacHii
[UBUTICTUIIl B MEXaX BIIKPUTHUX JI1 HMIMPOKOTO KOPUCTYBAaHHS PeCcypciB mpobiemMam MpaBOBOTO
peryJoBaHHs KIIHIHTY HE MPUAUICHO YBarM HaBiTh Ha IMOCTAHOBOYHOMY YH 3MICTOBHOMY
CIpSIMYyBaHHSX, a JIMIIE TOBIAKOBO-pekiIaMHOMY. [IpoTe 1ielf MOoroBip 3aciyroBye Ha yBary, SiK i
fioro mo3utuBHe perymtoBanHs. [Ipunaiimui, y LUK Ykpainu BperysnaboBaHi JA0TOBOpH, SIKi pijlie
BUKOPHUCTOBYIOTBCS Ha MPAKTHIIi, HIXK JOTOBIp KIIIHIHTY (pEHTa).
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Meta myOmikaiii — NPUBEPHYTH yBary HayKOBIIB JO PO3POOKH €IEMEHTIB MPaBOBIMHOCHH, SKi
BUHHUKAIOTh y pa3l MOro yKJIaJAeHHS Ta IPe3eHTaIli aBTOPChKOro ix OadeHHs. O0’e€KTOM € cama
KOHCTPYKIliS IOTO JOTOBIPHOTO I1HCTUTYTY Ta IIPAaBOBIJHOCHUHHM, SKI BHHHKAIOTH Ha ITJICTaBl
YKJIaJICHHS JIOTOBOPY KIIIHIHTY, a IPEIMETOM — BUMOTH IOJI0 JOTOBIPHUX KOHCTPYKIIN IIMBLIBHO-
IIPABOBOI'O JIOTOBOPY, IOJIOXKCHHS 3aKOHOJABCTBa, MPAKTHKA 3aCTOCYBaHHS JIOTOBOPY KIIIHIHTY,
HayKOBa JIOKTPHHA.

OcHoBHuii Matepian. [IpubupanHs sk HeoOXiJHA Ta IOBOJII PYTHHHA JOMAIIHS poOOTa Ma€ CBOI
IIPOSIBU: COLIAJIbHUM — IOAO 1X PO3MOJLIY Ta 30JMKCHHS CiM’1 1 BUXOBAHHS JITCH, CKOHOMIYHHUI —
y OyIb-SIKOMY pasi Iie mpallsd, SKa IijIarae oIiHIll, MPaBOBUM — €JICMEHT IIpaBa JIIOJMHM Ha TiTHUN
piBEHb JKUTTS; YacTUHA CAHITAPHOTO CTaHy NPUMIIIEHb Ta KPHUTEPi BHUBAKEHOTO MPHHHSITTS
PIIICHHS IPO BCUHOBJICHHS, BIIOpaHHs AITE€H TOIO, BUMOTA J0 KHUTIOBOTO MPUMIIIeHHS. BOHO i
MIPUYMHA TOOYTOBUX KOH(QIIIKTIB 3 PO3MOILTY Ta BAKOHAHHS JOMAIIHIX 000B’S3KiB, HABITh PO3MATy
ciMmerd tomo. IlpuOupaHHS OLIHIOETHCS TAKOXK SK CJIEMEHT KYJIbTYpH JIFOAWHH, ii CBITOIJISAY,
iMIIepaTHB IOJI0 CIIBMEIIKAHHS OKPEMUX CHUIBHOT, HAIIPUKIIA[, TIPOKUBAHHS B T'YPTOXKHUTKAX, IO,
SK HE JHMBHO, CTaJ0 TICBHOIO COINAbHOW Mpo0ieMoro. BOHO 3aiHCHIOETBCS SIK YacTUHA
3a0e3neyeHHs Mo0yTy JIOUHH, YMOB JUIs podeciitHOl qisIbHOCTI, crieniai3allis mparii.

[Tpocdeciiine npuOMpaHHsS BpaxoBy€ BUMOTH IIOA0 JOIIAAY 34 NPUMILNICHHAMH Ta OKPEMUMH
peuamy, 10 HE 3aBkAu 3a0e3nedyeTbcs MpU MOOYTOBOMY JOMAlIHBOMY HpuOupanHs. KiiHiHT
npuMilieHb — 3aTpedyBaHa Hapasl MOCHyra, SK BUCOKOTEXHOJOTIUYHUIM CydacHH CepBic, WIO
JOKOPIHHO BIIPI3HSETHCA BiJl TPAAULIHHNX 1 yKe 3acTapiInX YSBJIECHb PO HABEJACHHS YUCTOTH Ta 1X
yTpuMaHHsA. 1i mepeBarm y mnpodeciiHOCTI NpUOMpaHHsS, BMBINGHEHHI 4Yacy IS OCHOBHOI
npodeciiiHol 4M 1HIIOI MisUTbHOCTI, abcTparyBaHHs Bia TypOOT i mpobieM moOyTy Ta 3amoOiranHs
KOH(]ITiKTaM Ha MOOYTOBOMY MiAIPYHTi, TapaHTOBAaHOI BHCOKOI SIKOCTI KIIHIHFOBHX MOCIHYT, iX
JOCTYITHOCTI 33 PaxyHOK MPOTPECUBHUX MPOMECIHHIX TEXHOJIOTIH 1 TEXHIKHM, €KOHOMIT Ha TIpUAOaHHI
oOnasiHaHHA Ui NPUOMpAHHS, BUTPATHUX MaTepialiiB, MiJBUILEHHS CAMOOIIHKU 1 TPECTIKY BiX
3BUILHEHHSI BiJl pyTHUHHU.

B VYkpaini chopMyBaBcs CErMEHT PUHKY KJIIHIHTY, Ha HBOTO € IIOMHUT 1 I[bOTO ITHOPYBaTH HE
MokHa. Moro mpaBoBoro (OPMOIO € JOrOBip SK IiACTAaBA BHHUKHEHHS MPABOBIIHOCHH MiX
cy0’ekTOM X HaJaHHs (BUKOHABIIEM) Ta KJII€HTOM-3aMOBHUKOM. Y I[bOMY aCHEKTi BiH BKJIaJIa€ThCS
B aNTOPUTM JIOTOBOpY, sikuii mependaueno cT1.909 LK VYkpainu, T00TO, HOTOBOpPY 3 HAJaHHA
nocnyr. [TpuHaiiMHI He WIEThCSA MPO CTBOPEHHS HOBOTO YPEUYEBJIEHOTO MPOIYKTY, a JIMIIE MPO
MIATPUMaHHS B HaJE€XHOMY CTaHI NPUMILIEHHS, 30KpeMa XUTJIa Yd MiICOOHOTO, BUPOOHUYOIO
MPUMIIICHHS, IX YaCTHHH.

TepMiHOJIOTTYHO KJIIHIHT TIOXOJHUTh Bl aHINHCHKOTO «cleaningy — unctutu, mpubupatu, 1 MIHATH
HOro Ha IIOCH 1HIIIE B YMOBaX aJarTailii 3aKOHO/IaBCTBA 1 MPaBHUYO1 TEPMIHOJIOTIT MOTpeOn HEeMae.
Hapasi Hidoro nMBHOrO B aHTJIOMOBHIN Ha3Bl Ta MpaBHUYIA TEPMIHOJIOTIT HEe BOAYAETHCSA: BOHA
3po3yMiJia 1 TAK HA3UBAETHCS Y OUIBIIOCTI KpaiH PUHKOBOI €KOHOMIKH, 3aKPIMHUIIACH Y JIEKCHIII.

Crin 3ayBakMTH, 110 HaIllOHAJIbHE 3aKOHO/ABCTBO, OKPIM 3arajibHUX IOJIOKEHb PO MOCIYTH Ta
rnaBu 73 K Ykpaiau, okpemo 11i BIIHOCHHH HE PETYIIO€ 1 He 3a0e3neuye B I1iil YacTUHI JOCTaTHIH
peryiasTuBHUN BIUTMB. OnocepeaKoBaHo, y pasi, SKIIO0 3aMOBHMKOM € (i3udHa ocoba, el 10roBip
nianangae mig 3akoH Ykpainu «IIpo 3axucT mpaB CHOXHUBaUiB» SIK CIIOXUBYHMM J0roBip (4.6 cT.1).

BiamnosizHo, 11e#t TOTOBip € HEMOWMEHOBAHUM 1 BIIJAHUM MOHOHOPMATHBHOMY PETYITIOBAHHIO Ha PO3CY/I
KJTIHIHTOBUX KOMITaHIN 4i OKpeMHX (i3MYHUX 0Ci0, 5IKi, K CAaMO3alHSATI, IIPU TOMY HE 3aBXKIU CY0’ €KTH
M AIPUEMHHAIITBA, CIICIIATI3YIOTHCSA Ha TaKIM MIsTIBHOCTI. Taki KOMIIaHii MarOTh CBOI THITOBI JOTOBOPH Ta
JOJATKH JI0 HUX 13 PO3IIIHKAMH Ha TICBHI ITOCITYTH Ta iX 00CAT 1 MOJICTIOIOTh BIITHOCHHHU 3a JOTOBOPOM
npo mpuenHanHsa. CaMo3aiHATI 0COOM BUXOJATH 31 3BMYAIB JDKEHTIIBMEHCHKHX TPABUJI OCOOJHBO Y
CKJIQJTHUH TIEP10]T MacOBOTO O€3pO0ITTS Ta OE3TPOIIIiB’sl.

[TpuHIIMTIOBUM J17Is1 BU3HAYEHHS MICISI € MOTo TpeaMeT. SIK y)Ke 3a3Hadaliocs, 32 CBOECK) IOPHIUIHOT
MIPUPOJIOI0 JIOTOBIP KITIHIHTY TSDKIE IO JIOTOBOPIB 13 HAJaHHS TOCITYT, IO 3yMOBIIOE HOTO OCHOBHI
€NIEMEHTH: TIPEAMET, CTPOK, IliHY, Miciie HagaHHs nocayrd. [1{ono nepioro, To HAETHCS MPO MOCTYTY —
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BUKOHAHHS KOMIUIEKCY pOOIT 3 MpUOMpaHHS MPHUMIMICHHS 3aMOBHUKA, IIO 3/COUIBIIOT0 OKPEMO
YTOUHIOETHCSL B OJATKY A0 JOroBopy. Mmerses mpo mpubmpassst odicie aGo KBapTHp, MiI3eMHHX
MApKOBOK, TOPrOBEJIbHUX 3alliB a00 CKIamiB, OapiB 1 pPeCTOpaHiB, IMPOMMCIOBUX KYXOHb a0o
BUPOOHNYHMX IPHUMIIIEHD 1 MIPHIISTIINX 0 HUX TEPUTOPIH HA Yac BIACYTHOCTI IIepCOHANY (BUXIAHI IHI,
IepepBH Y POOOTI, CIEIialbHO BIIBEACHI CaHITapHI TOJIWHU TOIIO), a TOYHINIC (DaKTHYHY ITOCIYTY — K
00’€KT NMBUIBHMX TIPABOBIIHOCHH, SKHHA Yy JIOTOBIPHOMY IpaBi TPaHCHOPMYIOTHCSA Yy IIPEAMET
noroBopy. Skmo po3poOiieHa JOKTPUHA TOCIYr 1 iX KOHCTHTYTHBHI Ta BapiaTUBHI O3HAKH B
ONTHUMAIBHOMY YH PO3IIUPEHOMY JTOKTPHHAIBHOMY TIYMAadeHHS, TO (DaKTUYHI MOCITYTH PO3pPOOIIeHI
MTOBEPXOBO.

Panime a1 BUKOHAHHS KJIIHIHTOBHX POOIT BUKOHABIII MOTJIM OTPUMATH HEOOOB’S3KOBY JIILIEH3IIO
«Excrutyaranisi iH)KeHepHUX 1H(PPACTPYKTYyp MICT Ta IHIIMX HACEICHUX IYHKTIB» SK apryMEHT
mifcTaBy il Ha pUHKY A KiieHTa. Hapasi mi 1ii mignasaroTs i peMOHTHI poOOTH 1 JiLeH3ii0 Ha
KIIHIHTOBY NisSUIBHICT OoTpuMyBaTtu He motpiono. Oxpim Toro, JJCT P 51870-2002 - «Ilociyru
noOyToBi. [Tociyru 3 mpubupanHs OyAMHKIB 1 CLIOPYI» K CTaHIAPT MICTUTH MEPENTIK 3aXO0A1B 010
npuOUpaHHs U TOTIIATY 3a MOBEPXHIMH, a TAKOXX BUMOTH JI0 SIKOCTI TPUOPaHUX ITOBEPXOHb.

JlinoBa mpakTUKa HaJaHHs TaKUX MOCITYT 3apyO1KHUMH KOMITaHISIMH OMTUPAETHCS Ha MiATBEPIKEHY
npodeciiHICTh IEPCOHATY 1 HasIBHICTh HOTO IMIATOTOBKH 3a MPOTrPaMoI0 Xo4a O OHI€T 3 IEeKIIBKOX
BIUIMBOBMX 3aXiIHUX MpoQeciHHUX OpraHizaiiid y ramxy3i KIiHIHTY, HalmpHuKiIaa - BpuTaHchKOro
iHcTHTYTY TIpHGHpanbHuX Hayk (BICS). Moro ciyxaui micnst ckiajaHHs KBami(ikaliiftHuX icruTiB
onepxytoTh ceprudikaru BICS mepmoro abo apyroro crynens. HaBuanHs IpOXOANUTH 3 TPUALSATH
saranpHONIpUHATHX TeM 3a cucremoro COPC BICS. Tlpuknaa: A2 - MUTTS TIIJIOTH OIHUM
po3unHOM; A4 - HaTuUpaHHS MmiUIOTH; B2 - eKcTpakilis KWIMMOBOTO HMOKPHUTTS Tapsdoi0 BOIOIO
(po3unHoM); B4 - ynimenns (KniuMiB) 3BUYaifHUM mamiyHeMm; 32 - MUTTs cTiH; C3 - MUTTS BiKOH;
D1 - BupganeHHs nuiy, BOJIOTE NPOTHPAHHS, MUTTS ¥ 3aCTOCYBaHHS WOJIpOJ JUIS PI3HUX
oBEepXOHb; D2 - unmenHs 060uBku Me6miB; E1 - BUBeAeHHS MM (3 KHIMMOBUX MOKPHUTTIB); E3
- OYMIICHHS TIEPCOHATBLHUX KOMIT I0TEpiB. SIKIO y BUKOHABIS € cepTH(IKOBaHI 3a HUMU (axiBIli,
TO BUHHUKA€ MPABO HA BIIKPUTTS BIACHOTO aBTOPHU30BAHOTO IICHTPY HaBYaHHA i cepTudikarii 3a
nporpamoro BICS 1 HanaHHS OCBITAHCBKUX MPO(ECIHUX MOCITYT.

B ycix nux Bumagkax HWAETbCS NPO MiSIBHICTh, IO MOB’S3YEThCS HE 31 CTBOPEHHSAM pedi, a 3
OTPUMAaHHSAM BIAMOBITHOTO Ollara, M0 Ma€ CHOXKMBHY BapTICTh 1 € 00’€KTOM IMBLIHHOTO TpaBa.
3anexHo BiJ 3MICTY Ta Cy0’€KTHOTO CKJIaay, 3000B’si3aHHS PO HAJaHHS MOCIYT MOAUIAIOTHCS Ha
Tpu rpynu: 1) 3000B’s13aHHS, CIIPSMOBaHI Ha HaJlaHHS MOCIYr IOPUIUYHOTO XapakTepy (IOroBip
JOpY4YEHHS, JIOTOBIp KoMicii); 2) 3000B’s3aHHS, CHpPSAMOBaHI Ha HaJaHHS (PAKTUYHUX IOCIYT
(moroBip 30epiraHHs, JOTOBIp TPO OXOPOHY OO’€KTIB TOIIO); 3)3000B’sI3aHHS, Yy SAKUX
MOETHYIOTHCS FOPUINYHI 1 (PaKTHUHI TOCTYTH (JOTOBIP €KCIIEIUIIIT).

[HIIMMU cioBamu, 3aMOBHUK 32 TAaKUM JIOTOBOPOM (DaKTHYHO TIPUCTAE HA YMOBH ITOCTYTOHA aBada
1 IPaKTHYHO HE 3aXUIICHUNA. BiacHe 11e i mpuBepTae yBary 10 HbOTr0 3 OTJISy Ha IPaBOBY IPHUPOTY
Ta MEXaHi3M JOTOBIPHOTO PEryJIrOBaHHs, 3MICT MpaB Ta iX rapaHTii, 3aXUCT MpaB CIOKHWBAYiB BiJl
3MOBXXKHMBaHb 3 OOKY MOCITyroHagaBaviB. Haperri, ¢ 3BakaTu He TUIBKH HA PETYIO0YY (YHKIIIO
3aKOHOJABCTBa, ajie 1 Ha poib HOro y 3a0e3nedeHHI TOBHOTH pETYIIOBAaHHS Ta OXOPOHI
Cy0’€KTUBHUX IPaB 1 OXOPOHIOBAaHUX 3aKOHOM IHTEPECIB HOr0 CTOpIH.

CrpaBa B TOMy, 0 Ha MiICTaBi TAKOTO JOTOBOPY MOCIYTrOHA/IaBay Ma€ JOCTYI JI0 «CBATAsI CBATHUX)
— JKHTIAa Ta JKUTTEBOTO cepeaoBHUINa, iH(opMarii Tomo. 3po3ymino, mo iHdopmalis mpo
3aMOBHHUKA, HOTO JKHTJIIO, MAWHO TOIIO, SIKa CTA€ BiJIOMOIO BUKOHABISIMH JIOTOBOPY, HE TTOBHHHA
MTOBIIOMJISITUCSI CTOPOHHIM.

Crin 3ayBaKUTH, 110 B IBOMY JOTOBOPI YUIbHE MICIIE TTOCiAa€ T0OPOCOBICHICTh, 30KpEMa CTOCOBHO
pede, skl 3aryOusIncs, MPeCcIOBYTHX «3aHAY0K» TOIIO.

[llomo cTpoky B AOCHIKYBAaHOMY AOTOBOPI, BIH MOYKE€ BU3HAYATHCS OJMHUIHO 200 CYKIIECHBHO (3a
MEBHUMHM JaTaMH YM 3aJIe)KHO BiJ] BUKIHKY 3aMOBHHKA). Y TaKOMy pa3i BUKOHAHHS 3aMOBJICHHS
3aJIe)KUTh BiJl 3aWHATOCTI MEPCOHATY BUKOHABIIS.
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Honarok 1
JloroBop Ha oka3aHue KIMHUHIOBBIX yCJIYyT
Ne

I. « » 20 T

, MMEHYyeMOe B
NalbHENIIEM «3aKa3uuKy», B JIUIIE ,
JIEHCTBYIOLIETO HA OCHOBAHUH , 1

, IMEHyeMoe B JanpHeiem «lcronnurens», B JIHLE
, JICCTBYIOIIIETO HAa OCHOBAHUU
— BMecTe «3akazuuk» u «McrnoaHuTenby, UMeHyeMble B JanbHeieM «CTOpPOHBI», 3aKIHOYHINA
HacTosmui JIoroBop 0 HUKECIEAYIOIIEM:

1. Ipeamer gorosopa

1.1. 3aka3uuk nopyuaer, a lcrnonHutens mpuHUMaeT Ha cebs 00s3aTeNbCTBA OPraHU30BaTh
BBITIOJIHEHUE KOMIUIEKCa padoT 1Mo YOOpKe IMOMENICHHS 3aKa3zyhKa, PacloyIOKEHHOTO IO
azpecy: , 001IIeH TUIOIIA IBIO KB.M.

1.2. Tlepeuenn, 00BEMBI, CPOKH U CTOMMOCTH PabOT MpuBEACHHI B mpuioxeHusx Ne 1 u Ne 2,
SBJISIOIIMXCSI HEOThEMIIEMON 4acThio HacToswero Jloroopa.

2. IIpaBa u 00513aHHOCTH CTOPOH
2.1. IlpaBa u ob0s3anHOCcTH UcnoHuTENA

2.1.1.Vicnonmuutens oOecreuynBaeT KavyeCTBEHHOE BBINMOJIHEHHUE pPabOT, B 00BEME M CPOKH,
npenycMoTpeHHble HactosmuM Jloroopom u Ilpusnosxenuem Ne 1.

2.1.2. VlcionHUTENb 110 KEJaHUI0 3aKa3uMKa NPeAOCTaBIsAeT YCIAYrH O YOOpKE, BBINOJIHAEMBIE 10
OTJeNbHOM 1IeHe, coriacHo [Ipunoxenuto Ne 2.

2.1.3.VlcionHUTENh CaMOCTOATENBHO NpUOOpeTaeT MarepHuaibl, O0OpyIOBaHHE M TEXHHKY,
He0OXO0IMMBIE JUIsl BHIIIOJHEHUS paboT, a TaKXKe 3a CBOM cueT o0ecreunBaeT 00CayKuBaHUuE U
PEMOHT 000pYyI0OBaHUS U TEXHUKH.

2.1.4.0O06ecnieunBaeT yOOpKy mMoMemIieHWd B cooTBeTcTBUU ¢ llpmnoxkenuem Ne 1 mo rpaduky,
COIIACOBAaHHOMY C 3aKa34HKOM.

2.1.5.M3menenune rpaduka BBHIIOTHEHUsT pabOT Mo MHHUNMATHBE VICTIONMHUTENS BO3MOXKHO TOJBKO
Iocjie yBEAOMIJIEHMs 3aKa3uMKa M IOJIy4eHHs ero coriacus. O IpeacTosieM HW3MEHEHHUU
WcnonuuTens 00s13aH yBEJOMUTDH 3aKa3uuKa 3a TpU paboumx JHSL.

2.1.6.HeceT OTBETCTBEHHOCTh 3a COOJIIOJICHWE BBEPEHHBIM €My IEPCOHAJIOM MPAaBUI TEXHHUKHU
0€30MacHOCTH, TTO’KapHOM O€30MaCHOCTH U MPABUII BHYTPEHHETO PaCIoOpsiAKa Ha TEPPUTOPUN
3aka3uuka.

2.1.7.MakcuMaibHO SKOHOMHO WCIIOJIB3YeT JJIEKTPOIHEPTHIO, BOAY W JApPYyroe oOecledeHue,
MPEAOCTABIIAEMOE EMY 3aKa3UUKOM.

2.1.8. HememnieHHO yCTpaHsieT MPETCH3WH 3aKa3uyHKa, MPEAbsSBICHHBIC K KAaUueCTBY BBITIOJTHEHHBIX
pabor.

2.1.9. B mociieiHMiA IeHb TEKYIIEro MecsIa MPeJICTaBIsIeT 3aKa3uuKy AKT CTaYH-IIPUEMKH PadboT.

2.1.10.I'apanTupyeT MoJHOE BO3MEIIEHUE yliepOa, CBA3aHHOTO C MOpYei MMyIlecTBa 3aKka3uuka,
HAHECEHHOT'0 BO BpeMs ITPOBEEHUS padoT 1o BUHE pabOTHUKOB VcronHuTes.

2.1.11. iciosiHuTENb TAapaHTHUPYET CTPOroe COOII0ICHNE PUHIIUIA KOHPHIEHIIMATbHOCTH.
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2.1.12.VicionHUTENh HE UMEET MpaBa MepeiaBaTh CBOM 00s3aTENBCTBA IO HACTOSIIEMY JTIOTOBOPY

TpeTheil cTopoHe 0e3 MPeIBAPUTEIEHOTO MMCHbMEHHOTO COTJIACHs 3aKa3umKa.

2.2. IlpaBa u o0s13aHHOCTH 3aKa3YHKa

2.2.1.Tlpenocrapnser paboTHUKaM VICIOMHUTENS 3JIEKTPOIHEPTUIO, TOPSUYI0 U XOJOIHYIO BOAY,

HEOO0XOAUMBIE JJIs1 YOOPKH TOMETLICHHS.

2.2.2.1lpenocraBnsger paboTHHKaM lcnomHuTeNns 3aKpbIBAIOLIYIOCS KOMHATY JJsi XpaHEHHUS

yOOpOYHOTO 000pYIOBaHUS, MHBEHTAPS U XUMUUYECKUX CPEJICTB.

2.2.3.00ecnieunBacT 1OCTYN K yOUpaeMbIM MIOMEIIICHHUIM B corjacoBaHHOe CTOpOHAMU BpeMs.

2.2.4.B cnydae HeoOxomuMocTH 3aka3yuK Tnepenaet VICMONHUTENIO MepedeHb CIEeIHalbHBIX

3.1
3.2.

3.3.

3.4.

3.5.

3.6.

4.1.

4.2.

4.3.

5.1.

5.2.

TpeOOBaHUM MO TEXHUKE OE30MaCHOCTH, MOXKApHOU 0e30MacCHOCTH U MOBEACHUIO TepcoHala
VcnonauTens, NoaeXalux HEYKOCHUTETbHOMY COOJTIOICHUIO Ha TEPPUTOPUHU OOBEKTA.

3. Pacuersl no Jlorosopy
25 gyucna KaXXa0ro Mmecsia Wcnonuurens BLICTABISIET CUET HA OIINIaTy BBIITOJHCHHBIX pa60T.

Pacyersl mo Hactosdmemy JloroBopy IpOU3BOIATCSA IIyT€M IEPEYUCICHUS 3aKa3uyMKOM
JICHEKHBIX CpPEACTB Ha pacyeTHbId cueT McrnonHuTenss B TedeHUe 5 JHEM C MOMEHTa
noJanucanus AKTa cauyu-npueMKu pador.

Pasmep crommoctu yciyr mo JloroBopy He MNOAJIEKHUT H3MEHEHUIO B OJIHOCTOPOHHEM
TOpsIKE.

JIroboe w3MeHeHHWE O00bEeMa W CTOMMOCTH PAa0OT  OQOPMIISETCS JIOTOJHUTEIEHBIM
corjamieHMeM K  HacTtosmeMmy  JloroBopy,  NOJNMCBHIBACTCS  YHOJIHOMOYCHHBIMHU
NpeACTABUTCIIAMUA CTOPOH U CKPCIUIACTCA MEYaTIMHU CTOPOH.

B cinyuae wu3MeHeHMs OaHKOBCKMX PEKBHU3MTOB, CTOPOHBI JIOJDKHBI HE3aMEJIUTEIbHO
COOOIIMTH APYT APYTY 00 STOM B MUCEMEHHOM BH/IE.

B cnydae HecBoeBpeMEeHHOH oOIUIaThl 3aKa3yMKOM CYMM, HPEIyCMOTPEHHBIX HACTOSIIUM
HoroBopoMm, HcmomHuTens BmOpaBe B3bICKaTh C 3akazuumka neHun B pasmepe 0,1% ot
HEBBIIUTAYEHHON CYMMBI 3a KaX/blil JIeHb MPOCPOUYKU, HO He Oosiee 5 % oT obuieil cymmbl
JloroBopa B Mecs1l WM IPUOCTAaHOBUTH PAOOTHI.

4.  OTBeTCTBEHHOCTH CTOPOH

VcnonHuTENb TapaHTHPYET OKa3aHue yciyr B crporom coorserctBuu ¢ 'OCT P 51870-2002
«Yciyru no yoopke 31aHuil U COOpYKEHUI».

WcnonuuTtens HeceT MaTepUaIbHYI0 OTBETCTBEHHOCTh 3a yuiepO, NPUYMHEHHBI UM
3aKka34uKy ¥ ero COTpyJHHKAM B MPOLIECCE BBHIIIOIHEHUs padoT, B pa3Mepe MPsIMbIX YOBITKOB,
ITOATBEPKICHHBIX IMCbMEHHO HE3aBUCUMOW OpraHU3alue.

3aka34yrK UMEET MPaBo B JII000E BpeMsl MPOBEPUTH Ka4eCTBO BBIIOJHEHHs paboT, U B CiIydae
oOHapyKeHHs OTCTYIUIEHUH OT CaHUTapHBIX HOPM, MpenbsABUThH VcnonHurento B Teuenue 24
YacoB NHCbMEHHYIO pekiamanuio. McmomHutens o00s3aH B TEUYEHUE COTJIACOBAHHOTO C
«3aKa3urMKOM» BPEMEHH 3a CBOM CUET YCTPAHUTh HETOCTATKH.

5. Cpok peiictBus Jlorosopa

JloroBop BCTymaeT B CUJIy C MOMEHTa €ro MOJIMUCAHUS MPEACTaBUTEISIMU 00X CTOPOH U
JEUCTBYET 110 « » nexkadps 200 r.

Ecnu Hm OaHAa M3 CTOPOH HE MPEAOCTABUT MHUCBMCHHOC YBCIOMIICHHE O CBOCM HAMCPCHUU
pPacTOpPruyTh I[OFOBOp 3a 30 IlHefI J0 JaTbl OKOHYAaHUA ,Z[CI>'ICTBI/I$I HaCTOAIICTO I[ormaopa, OH
ABTOMAaTHYCCKHU MIPOJIOHTUPYCTCA HAa IIPECKHUX YCIIOBUAX HAa OAWH KaHeHHapHBIﬁ roa.

FOpuouuni nayku
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Takoe mUCbMEHHOE YBEIOMJICHHE MOXKET OBITh HAIIPABIICHO JPYroil CTOPOHE B JII0O0E BpeMsi.
B osrom cnyudae, JloroBop cuuTaeTcsi pacTOPTHYTBIM IIOCIE YpPETYJIUPOBAHMS BCEX
(MHAHCOBBIX BOIPOCOB IO HEMY.

B ciyuae HecoOmomeHUs OAHOW M3 CTOPOH CBOMX 00S3aTenbCTB, J[OTOBOp TakkKe MOXKET
OBITH PAacCTOPTHYT 1O WHHUIIMATUBE JAPYrOdl CTOPOHBI C MHCbMEHHBIM yBenoMieHueMm 3a 30
IHEH 1O TMpearnosaraéMoil IaThl PacTOP)KEHHs, INPH YCIOBHM YpPETyJHpPOBAHUS BCEX
(MHAHCOBBIX BOIPOCOB.

6. Ilopsiaok pa3pelnieHHs CIOPOB

JIroOble cropbl MEXIy CTOpPOHAMH CBSI3aHHBIC W/WIM BbITeKaromue u3 JloroBopa, OymyT
pemaTbCsi CTOPOHAMHM Ha OCHOBE IIEPEroBOpoB. B cilyyae HEZOCTHIKEHHSI CTOpOHAMU
COTJIacHsl, CIIOp MpeaeTcs Ha pacCMOTpeHne ApOUTPaKHOTO cy/a T.

JIroObie U3menenus u JlomonmHeHus K HacTosmieMy /[oroBopy cuuTaroTcst 1eHCTBUTEIbHBIMU
U SIBJIISIFOTCSI €r0 HEOTHhEMJIEMOW YacThlO, €CIM OHHM COBEPIICHBI B MHCHMEHHOH (opme,
MOANUCAHBl HAAJEKAIUM 00pa3oM YHMOJTHOMOYEHHBIMU IMPEACTABUTEISIMU 00E€UX CTOPOH U
CKpEIUJICHBI IeYaTIMU CTOPOH.

Hactosmuit  JloroBop cocTtaBieH B JABYX OK3EMIUIApaX, HMEIOIIUX OJMHAKOBYIO
IOPUANYECKYIO CHITY 110 OJTHOMY JJIsi KaXKIOW U3 CTOPOH.

YK 347. 634/. 637

IHO3BABJIEHHSA BATBKIBCBKHUX ITPAB HEIIVIATHUKIB AJIIMEHTIB:
OCOBJIMBOCTI AOKA3IB

KoBanenko A.B., k.10.H., TIIMOJIKOBHUK MUTIIIT

HninponemposcobKuti 0epicasHuli yHigepcumem eHympIiluiHix cnpas,
npocnexm I azapina, 26, m. [[ninponemposcvk, Ykpaina

VY cTaTTi IOCTiIKYIOTECS 0COOIHUBOCTI JOKa30BO1 0a3u y crpaBax IMIOAO0 M030aBlIeHHS 0aThKIBCHKUX IPaB
0ci0, IO YXWIAIOTHCSA BiJl BUKOHAHHA OaTbKiBCBKHX 00OB’s3KiB. JloBeneHo, M0 3IiCHAa HecIIiata
QIIMEHTIB € CKJIAJ0BOI0 HEXTYBAaHHS Ta HEBUKOHAHHS OOOB’SI3KiB 3 BUXOBAHHS AWTHHHU. Bu3HaueHO
JIOKa3M, sIKi HEOOXIIHO HAJaTH CyAy AJIsl NPUHHATTS pillieHHs, 10 0aThKO (MaTH) JUTHUHU HE IIPOCTO HE
CIUTaYy€ aliMEHTH, a € 0CO00I0, SKa YXUIIAEThCS BiJl BUXOBAHHS TUTHHU; y TEPINY 4Yepry HAEThCS IPO
CynoBHI Haka3 (BUKOHABYHUI JIMCT) MPO 3000B’s3aHHs BiANOBigaYa CIUTAYyBAaTH aTIMEHTH HA TUTHHY,
JIOBIJIKY-pO3paxyHOK JlepkaBHOT BUKOHABYOI CIIy»KOH, BACHOBOK OpTraHy OIIKH Ta MiKJIyBaHHS Ta iH.

Kniouoei crnosa: animenmu, 0okaszu, 6amvKi6CbKi 0006 s13KU, NO3U6ay, 8I0N06IOAY.

JIMINEHUE POAUTEJbCKHUX ITPAB HEIIVTATEJBIIIUKOB AJIMMEHTOB:
OCOBEHHOCTH JOKA3ATEJIBCTB

KoBanenko A.B.

Jnenponempogckuil 20cy0apcmeeHHblil yHugepcumem 6HympeHHUx oei,
npocnexm [acapuna, 26, 2. /[nenponemposck, Yxpauna

B craTtbe nccienyroTcs 0COOEHHOCTH AOKa3aTeNbHOM 0a3bl MO JeiaM O JIMIICHUH POAUTEIBbCKUX IIPaB
JIUI, YKJIOHSAIOUINXCS OT BBIIOJIHEHUS POIUTEIBCKUX 00s3aHHOCTEH. /loKa3aHo, UTO 31I0CTHAs HEyIIIaTa
AINMEHTOB SBISETCS COCTABHOM IpEeHEOPEe)KEHUs] W HEBHITIONHEHHUS O0sS3aHHOCTEH MO BOCIUTAHHUIO
pebenka. OnpeneneHsl JOKa3aTelbCTBA, KOTOPhIE HEOOXOIMMO MPEIOCTaBUTH IS IPHHSTUS PEIICHHS O
JUIICHAN POAWUTENECKUX MpPaB, MOATBEPKIAIONINE, YTO OTell (MaTh) peOCHKa HE MPOCTO HE IUIATHT
QIMMEHTBI, a SBISETCS JIUIIOM, YKIOHSIIOIMIMMCS OT BOCIIUTaHUS peOeHKa. B mepByto odepens peyus HaeT o
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cyneOHOM TIpuKase (MCIIOJHUTEIBHOM JIMCTE) 00 yAepKaHUHM aIMMEHTOB Ha peOeHKa, CIpaBKe-pacueTe
T'ocynapcTBEHHOM UCTIOHUTENLHOM CITY>KObI, 3aKITIOYEHUH OPTaHOB OIEKU M MOIEYUTENLCTBA U AP.
Kniouegvie crnosa: anumenmol, 0okazamenbcmea, 00513aHHOCIU pooumenetl, ucmey, Omeemuux.

TERMINATION OF PATERNAL RIGHTS: DISTINCTIONS OF EVIDENCE FACTS
Kovalenko A.V.

Dnipropetrovsk University of Internal Affairs,
boulevard of Gagarin, 26, Dnepropetrovsk,Ukraine

Grounds for termination of parental rights are considered. Particular attention is paid to the facts of
evidence, when considering this category of cases in the court. The most unspecific provision of current
legislation is analyzed, which is the basis for deprivation of parental rights, namely the avoidance of
child-rearing responsibilities. In this respect it is determined that a willful refusal to pay alimony is an
integral part of such misconduct. The list of documents, which can be considered as the evidence of child
rearing evasion fact in court, is stated by this legislation regulation. On the practical example of court
proceedings the author asserts the necessity of following documentation submitting to the court: a writ of
execution on the defendant’s obligation to pay child alimony; statement of the State Executive Service
that supports the alimony payment arrears; conclusion of tutorship and guardianship authorities,
preferably, with the stated position of service specialists and psychologists, as well as with the child’s
position; the earnings certificate of the parent, who actually finance the expenses for child; information
from educational institutions, where the child is studying, supporting the absence fact of father’s
(mother’s) participation in educatory process and child’s life; character reference from the residence
(work) place, usually negative, of the parent, who defends in the case of parental right deprivation. This
paper highlights such a feature of proceedings, as the inability of defendant to accept, agree with the
plaintiff’s claims, due to contradiction of the legislative rules and spirit with such father’s (mother’s)
position. The possibility of person, who was deprived of parental rights upon the parental duty non-
fulfillment, to recover such rights by submission of the corresponding claim statement to the court, is also
defined.

Despite the fact that non-payment of child support is not a separate ground for termination of parental
rights, it is a part of failure to exercise parental responsibility for child rearing. According to the Laws of
Ukraine the grounds for termination of parental rights are abdication of mother’s or father’s
responsibilities for child rearing. Let’s consider behaviour of a so-called typical child support non-payer,
an ex-husband, who consciously and intentionally fails to exercise the above mentioned duties, he doesn’t
care about the child’s physical and spiritual development, education, preparation for the independent life,
particularly, he doesn’t provide the child’s adequate nutrition, health care and medical treatment,
negatively affecting the child’s physical development as a component of education; he doesn’t
communicate with the child at all; doesn’t give a chance to get acquainted with cultural and spiritual
values; doesn’t contribute to learning moral rules generally accepted; doesn’t show any interest to the
child’s inner world, doesn’t create favourable conditions for receiving education. Apart from the above
mentioned issues, of course, in order to acquire a child support non-payer status one should first obtain a
child support order, or, more rarely, fail to fulfil a notarized child support agreement.
Key words: alimony, facts of evidence, parental responsibilities, plaintiff, defendant.

Po3rnsa cynom cmpaB 1010 1mo30aBieHHsS 0aThbKIBCBKUX IMPaB YacTO IMOB’SI3aHHUM 3 IMiJBUILEHOO
eMOLIIIHICTIO CTOpIH 3 OJHOrO OOKY Ta HEOOXITHICTIO BHHECEHHS CYAOM pIllIEHHS B iHTepecax
OUTUHU (2 HE Mo3MBaya 4M BiJamoBifada) 3 Ooky cyny. Ilpuiimaroum pimeHHs BiJHOCHO JOJI
JTUTHHH, ii 0aTbKiB, CyJ] BCEOIUHO JOCIIJKY€ AOKa3U MO cipaBi. SIkMMU BOHU MOBHUHHI OYTH, y IKUX
JI0Ka3ax 3HAXOAUTH BiJOOpakeHHs (pakT yXuieHHs MaTepi abo OaTbka BiJl BUKOHAHHSA 000B s3KIB 3
BUXOBaHHS TUTHHU?

Metoto poOOTH € BHUABICHHS, MOCTAHOBKA Ta BUPIMICHHS TEOPETHUYHUX TMpoOieM, po3polka
NPONO3ULINA IIOJI0 BJIOCKOHAJIEHHS MOPSAKY pO3MIALY LMBUIBHUX CHpaB IPO OCOOJMBOCTI
JI0Ka30BOi 0a3um y cmpaBax WIOAO TN030aBieHHs OaThbKIBCBKMX TMpaB ocCi0, $KI HEXTYIOTb
0aTbKIBCBKUMH 000B’ I3KaMH.

O06’€eKTOM JOCHIJKEHHS € CYKYIHICTh CyCNUIBHUX BIIHOCHH, 1[0 BUHUKAIOTh Y MPOLECI PO3TISAY
Ta BUPILIEHHS CIIPaB Mpo MM030aBiIeHHs 0aTbKIBCHKUX MpaB MaTepi abo OaTbka, sIKi yXHISIOTHCS Bij
BUKOHAHHS 00O0B’SI3KiB 3 BUXOBAHHS JTUTHUHU. A SIK IPEIMET BU3HAYAEMO OCOOJIMBOCTI JI0Ka31B MIPH
pO3MIISII MUBIIRHUX CHpPaB MO0 TMO30aBICHHS OaThKIBCHKHX IMpaB OCI0, SKI YXWUIISIOTHCS BiJl
BUKOHAHHS 000B’S3KiB 3 BUXOBaHHS JUTHHH, HE CIJIAYyIOUYH MPH LIbOMY aJliIMEHTH.
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Teoperuxo-npaBoBi  mocmimpkernss C.C. buukosoi, C.B. BacumbeBa, B.C. T'omanuyka, JIL.E.I'y3b,
LB. XKuminkoBoi, JLM. 3inkoBcekoi, O.M. Kamitenko, B.B. Komaposa, JLA. Kongpar’eBoi,
M.B. Jlorsinosoi, /I./]. JIycrieauka, P.M. Mindenko, B.I1. Muponenko, JI.A. OnbxoBuk, 3.B. PoMoBCBKOi,
H.O. CaniaxmeroBoi, O.I. Cadonunk, O.B. Cypinosa, B.L Teprummnikosa, I'.f. Tpimynbcekoro,
C.51. ®ypew, 10.C. Yepororo, O.I. Xapurorosoi, €.0. Xapurtonosa, SI.M. Illesuerxo, M.H. Iltedan ta
1H. CTa7l OCHOBOIO JIJTsl MipKyBaHb, y3arajJbHEHb Ta BUCHOBKIB aBTOpa HaJ| TPOOJIEMAaTHKOIO JTIOKa30BOi 0a3u
B CYJIOBHX MpOIIecax MO0 M030aBIeHHs OATbKIBCHKHX TIPaB.

HopmatuBHy 06a3y, IO perjiiaMeHTye MiACTaBH, MPOLEAypy M030aBlIeHHS OaTbKiBCHKUX TIPaB,
(hOpMYIOTh TaKi aKTH 3aKOHOIaBCTBA, sk KoncTutyis Ykpainu [1], Cimeiinuii kogekc Ykpainu [2],
HuBinpHU# Konekc Ykpainu [3], LluBuibHMIA TTpoLiecyanbHUN KoAeKC YKpainu [4], 3akoH YkpaiHu
«IIpo oxopony mutuHcTBa» [5], KOoHBeHIlIS Mpo mpaBa AUTHUHU [6] Ta psAI 1HIIMX HOPMATHUBHO-
MIPAaBOBUX aKTiB YKpPaiHU 3 MUTaHb 3aXUCTY MPaB TUTHHU, YCHHOBJICHHS, OIIKH 1 TIKITyBaHHS.

He3Baxkatroum Ha Te, 0 HE CIUIaTa AJTIMEHTIB HE € OKPEMOIO IMiJCTAaBOIO Ui T030aBICHHS
0aThbKIBCHKHX TIPaB, BOHA, SIK IPABWJIO, € CKJIAJOBOK HEXTYBaHHSA OAaThbKIBCBKHUM OOOB’SI3KOM 3
BUXOBaHHS AUTHHU. 3TimHO 3 m.2 4.1 cT.164 CK, migcraBamu 11t mo30aBiieHHsT 0aThKIBCHKUX IPaB
€ yXWICHHS Matepi abo OaTbKka BiJl BUKOHAHHS OOOB’SI3KIB 3 BUXOBaHHA JUTUHU [2]. Skmno
PO3TIISIHYTH TOBENIHKY, Tak OW MOBHTH, THIIOBOTO HEIJIATHHKA aliMEHTIB, TO 1€ KOJMWIIHIH
YOJIOBIK, IIO CBiJOMO Ta HAaBMHCHO YXWISE€TbCA BiJl BUKOHAaHHS BKa3aHUX OOOB’S3KiB, BIH He
MIKIYeTbcs MpOo  (I3MYHUA 1 JTyXOBHUH PO3BUTOK JWTHHM, ii HABYaHHSA, IHIATOTOBKY [0
CaMOCTIHHOTO KHUTTS, 30KpeMa: He 3ale3neuye HeoOXiTHOrOo Xap4yyBaHHS, MEIWYHOrO JOTIISIY,
JIKyBaHHS IUTUHU, 1[0 HETAaTUBHO BIUIMBAE HA 11 (PI3UYHUI PO3BUTOK SIK CKIIQJOBY BUXOBaHHS; HE
CHUIKYEThCS 3 JUTHHOIO B3araji; HE HAJAa€ JUTUHI JOCTYIY IO KYJIbTYPHHX Ta IHIIUX TYXOBHHX
[IHHOCTEHW; HE CIIPHSIE 3aCBOECHHIO HEIO 3araJlbHOBU3HAHUX HOPM MOpaJi; He BHUSBIISIE iHTEpeCY O ii
BHYTPIIIHBOTO CBITY; HE CTBOPIOE YMOB JJIsI OTPUMAaHHA Heto ocBiTH. KpiM BkazaHOTO, MPUPOIHBO,
JUIA TOTO, 1100 OTpUMATH CTaTyC HEIUIaTHUKA aJiMEHTIB, Mepes TUM HEOOXITHHUM € OTpUMaHHS
CYIOBOTO pillieHHS MPOo 3000B’S3aHHSA TUIATUTH ATIMEHTH, a0o0, IO piAlle, HE BHKOHYBaTH
3aBipeHU HOTapiaJbHO JOTOBIp 11010 YTPUMAHHS TUTHHH.

3rifHO 3 YMHHUM 3aKOHOJABCTBOM, JMOKa3aMHu € Oynb-siki (aKkTU4HI JaHi, Ha MACTaBl SIKUX CYI
BCTAHOBJIIOE HAsIBHICTh a00 BIJCYTHICTh OOCTaBHH, II0 OOTPYHTOBYIOTH BHMOTH 1 3al€peyeHHS
CTOpiH, Ta IHIIMX OOCTaBMH, $KI MalOThb 3HA4YE€HHsS JUIs BuUpimieHHs copaBu. Ll jgaHi
BCTaHOBJIIOIOTHCS HA MIJICTaBl MOSICHEHb CTOPiH, TPETiX 0Ci0, IXHIX MpPEJCTaBHUKIB, JOMUTAHUX SIK
CBIJIKIB, IOKa3aHb CBIJKIB, TUCbMOBHX J0Ka31B, pEYOBUX JI0Ka3iB, 30KpeMa 3BYKO- 1 Bi/I€03aIUCIB,
BHCHOBKIB eKcrepTiB (CT.57 [{uBUIbHOTO MpoOIIeCyaqbHOTO KOJIeKCY YKpainu) [4].

Jlokasu, siki HeoOX1JTHO HAJaTH CyAy JJI NPUNHHATTS pillleHHs, 10 0aTbKO JUTHHU HE NMPOCTO HE
CIUlauye aliMEHTH, a € 0CO000, IO YXMJSEThCSA BiJ BUXOBaHHsA AUTHUHM. Lle cynoBuil Hakas
(BUKOHABUMM JIMCT) TIPO 3000B’s3aHHA BIAMOBITa4Ya CIUIA4yBaTH aliMEHTH Ha auTuHy. [lo-mpyre,
¢akT 3a00proBaHOCTI MO CIJIaTi aJiIMEHTIB, W10 MIATBEP/UKYETHCS JIOBIIKOIO-PO3PAXYHKOM
Jlep>kaBHOT BUKOHABYOT CITYKOH.

Jlasti ciijg TOBECTH B CyJIOBOMY TOPSIIKY, IIIO BCI MATAHHS MO0 BUXOBAHHS JUTHHH BUPIITYIOTHCS,
SK TIPaBWJIO, MAaTIp’I0 CaMOCTiiHO, 0e3 ydJacTi Ta MIATPUMKHA 3 OOKy OaThka, IO JUTHHA
3HAXOJIUTHCS HA TIOBHOMY yTpUMaHHI Marepi. Hagatu cyay XapakTepuCcTHUKY 3i IIKOJH, e OKPEMO
JIOTIACATH, 10 OAaThbKO JUTHUHU B IIKOJI JKOJAHOTO pa3y (3 MOMEHTY po3nydeHHs) He OyB. Cuiin
MIATBEPIUTH, 110 BCl BUTPATH, MOB’S3aHI 3 HaBYAHHSAM JUTUHHU, Y TOMY YHUCII B MO3AIIKUIBHUX
3aKiagax, Hece He 0aTbko. MOXKHA HagaTH CyAy MiJTBEPIKEHHS MOCTIHHOTO M0X0ay marepi. Y
TaKOMYy BHIIJIKy CYy MPEACTABUTH JOBIJIKY Ta XapaKTEPUCTHUKY 3 MicIlsi poOOTH Matepi.

VY pasi, Koau IUTUHA IIHCHO XBOpija, a 0aTbKO y BUTpaTax, MOB’sI3aHUX 3 JIIKYBaHHSM, y4yacTi HE
OpaB, HaJlaTy Cyay KOMIi MIATIKHUX TOKYMEHTIB.
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[lepen 3BepHEHHSAM 10 CyAy CJiJl OTpUMaTH BUCHOBOK CiyxOum y cmpaBax [iTed, sSKow Oyia
IpOBE/IeHA TepeBipKa Ta CKIAJEHO aKT OOCTEKEHHS >KHUTIOBO-NOOYTOBUX YMOB CiM’1, y SIKIH
MPOXKUBAE TUTHHA.

OO0O0B’3KOBO HaJaTH CyJy BHCHOBOK OpraHy OINIKM Ta MmikiayBaHHsA. Ilepen ¥oro ckiamaHHSIM
daxiBuem 3 comiaabHOi poboTu LleHTpy comianbHUX CiIyk0 st ciM’i, JiTe Ta MOJOIi
MIPOBOAMTHCS TICUXOJIOTIYHE OOCTEeKEHHS JUTHUHHU, Yy pe3yidbTaTax SKOr0 4YacTo 3a3HAueHO
MPUOJIM3HO TaKe: «CTABJICHHS TUTHUHU JI0 OaThbKa € €MOIIHHO HENMpPUBAaOIMBUM, HAasBHI HETaTHBHI
€MOIIii CTOCOBHO HBOTO, ITPH LIbOMY BHSBIISIETHCS a[anTallisi Ta IPUUHATTS BiICYTHOCTI HOTO y4acTi
B KHUTT1 POJIUHI.

SIKIIO MaroTh Miciie 3J7I0BXKHMBaHHS OaThbKa aJIKOTOJBHUMH HAIOSMH, CHCTEMAaTH4YHI MPHUBOIU 10
OpraHiB BHYTPIIIHIX CIIPaB TOIIO — TakKi (JaKTH MOKHA ITiITBEPIUTH JOBIIKOIO — XapaKTEPUCTHKOIO 3
MICIIS TpoKUBaHHs OaThka. [limgKkpecaroemo, 1Mo He WAETHCS PO BUMHEHHS 3JI0YMHIB Ta 3aCYPKEHHS,
9l HAsSBHICTh AJIKOTOJIBHOI, HAPKOTUYHOI 3aJ€KHOCTI, — PO3MNIJAEMO HEYCKJIQJIHEHI, MOIIUPEHI
cutyanii. Ilpo aHTHCOIianbHY TOBENIHKY Oarbka (NMPUBOAM JO MUTIIII, NPUTATHEHHS [0
aIIMIHICTPaTHBHOI BIAMOBIIATBHOCTI Ta iH.) iH(OpMaLi0 MOXKYTh HaJaTH OpraHd MJMii, OHAaK, 10
MOMEHTY CYZIOBOTO PO3IJISITy MUTillisi He 3000B’s13aHa HA/IaBaTH ii, TOMY CIIiJI 3BEPHYTHCS J0 CYAY 3
OKPEMOIO 3asIBOIO MPO BUKJIUK, MPHITYCTHMO, AUTBHHYHOTO 33 MICLIEM MPOKUBAHHS 0aThKa 110 CYAy
Ta JOMUTATH HOTO SIK CBIJIKA.

3aBx/u CIiJI TaM’SITaTH, 110 HEOOX1THICTh BUPIIIEHHS TUTAHHS PO M030aBJIeHHsI OAThKIBCHKHX ITPaB
3YMOBIIIOETbCS JIMIIE 1 TUIBKM METOI0 HAWOUIBII MOBHOTO Ta BCeOIUHOro 3abe3MeueHHs MpaB Ta
3aKOHHHUX I1HTEpPECiB TUTHHMU, 1 B KOAHOMY pa3l HE Uil 3BEJICHHS OCOOMCTUX PaXyHKIB MIiX
KOJIMIIIHIMH YOJIOBIKOM Ta JPYKUHOIO. [TuTaHHs mpo mo36aBieHHs OaThKIBCHKUX MPaB BUPIIIYETHCS
BITHOCHO JUTHHH; II¢ O3HAYa€, MO MICIS JOCATHEHHS HE 18-piuHoro BiKy, OIWH 3 OaThbKiB 4H
OIKYH, MIKJIIyBaJbHUK, 0c00a, y ciM’i sKOI NpOXHBAa€E JUTHHA, 3aKJIaJ OXOPOHH 3JI0POB’S,
HaBYAJIbHUI a00 1HIIMM JUTAYUI 3akiaj, y SKOMY BOHa mepeOyBae, OpraH OMIKM Ta MIKIyBaHHS,
MIPOKYpPOp, a TaKOX cama JAWTHHA aBTOMATHUYHO IMO30aBISIOTHCS IMPaBa IHIMIIOBATH MUTAHHS IOJO0
1mo30aBJeHHs OaTbKIBCHKUX IpaB, a y MOBHOJITHBOI MAi€3MaTHOI OCOOM BUHHUKAIOTh OOOB’SI3KH
BITHOCHO 000X O0aTbKiB, HE 3BaKal0OUd HA HEXTyBaHHS OaTbkaMM 4YM OJHHM 3 HHUX CBOIMH
000B’ I3KaMH.

IIpo sxi 3000B’s3aHHs mepen OaTbkamu iine mMoBa? Tyr mMaemo Ha yBa3l Ti 0OOB’S3KH, IO
BIJINIOBIJAIOTh MpaBaM OaThKiB HA YTPUMAaHHS Bl JUTUHU; KPIM TOT0, Y OAaThKIB € IPaBO HA MEHCII0
Ta BiJIIKOJYBaHHS IIKOJU Y pa3i BTpAaTH roayBajbHHKA, IIPABO HA CIIAJKyBaHHA. Tak, HAMpHUKIIA,
3riHO 3 4.3 cT.172, KO NMOBHOJITHI J0YKa, CUH HE MIKIYIOTHCA MPO CBOIX HEMpale3/laTHUX,
HEMIYHUX OaThKiB, 3 HUX MOXYTh OYTH, 3a pIIIEHHSM CyNy, CTATHYTI KOIITH HAa TIOKPUTTS BUTpAT,
OB’ 13aHUX 13 HAJAHHAM TaKOTO MiKITyBaHHS.

g cnopaB mpo no30aBieHHS OaThbKIBCHKUX IIPaB XapaKTEPHOIO OCOOJMBICTIO JI0IaTKOBO €
TEXHIYHA HEMOXKJIMBICTH BIAMNOBIiJavya BH3HATH MO30BHI BHMOTH, OCKUILKM BIJIMOBa OAaTbKIB BiJ
JUTHHU € HENpPaBOBIAMNOBIAHOIO, CYIEPEYUTh MOpaJbHUM 3acafaM cycriibetBa (4.3 cr.155 CK).
[Toxibna 3asBa A0 cyny (BU3HAHHS IIO30BHMX BHUMOT) TOBHHHA PO3TJISAATHCH SIK HIKUEMHHM
MIPaBOYMH, TOOTO Taka Jisi 0cOOU, 10 HE CIPUYUHIOE KOJHUX IOPUIUYHUX HACTIIKIB, KPIM THX, 11O
OB’ s13aHi 3 ii HeIIMCHICTIO.

Hanpukinmi 3ayBakuMo, IO HecIUlaTa aliMEHTIB € TaKOK MiJCTaBOIO s M030aBlICHHS
0aTBbKIBCHKHX IIpaB, sKa JO3BOJISE 3BEPHYTHCH 3 TIO30BOM JI0 CYIy NpO iX IOHOBIICHHS B pasi
YCBIIOMJICHHSI JTFOJTUHOIO BIAMOBIJATBHOCTI 3 )KUTTS CBOET TUTHHH.
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OUBIJIbHO-IIPABOBA XAPAKTEPUCTHUKA JOI'OBOPY IIEPEBE3EHHA
ITACAKHUPA SIK CIIOKUBYOI'O JOI'OBOPY

Cawmoiinienko I'.B., x.10.H., JoLIEHT

3anopisbkuti HayioHATLHUL YHIGEpCUmen,
syn. Kykoscwvkoeo, 66, m. 3anopixcocs, Ykpaina

VY craTTi Ha OCHOBI IIPOBEICHOTO MOCIIHKEHHS BUPOOIEHO aBTOPCHKHUN MiAXiJ IO CYTHOCTI Ta IPaBOBOI
MIPUPOIH JOTOBOPY IEPEBE3CHHS Maca)kupa. ABTOP BIIXOAWTH BiA ycTaieHOi Tpamuiii B HUBUTEHOMY
MIpaBi XapaKTEePUCTHKH MIEBHOTO THUITY YU BUAY AOTOBOPIB 32 O3HAKaMH MpaBo4mHiB. OCTaHHI HE HAAAIOTh
IH/IMBIYyaJbHOCTI JOTOBOPY Ta HE CHPUSIOTH BUIUICHHIO HOT0 B OKPEMUH THIT YU BH]] JOTOBOPY.

ABTOp HIITPUMYE TO3UIII0, IO JOTOBIP MEPEBE3CHHs MAcaXHpa, y SIKOMY CTOPOHOIO € TPaHCIOPTHA
oprasizaisi (TpaHCIIOPT 3araJikHOr0 KOPHCTYBaHH), € MyOJIYHUM JOrOBOPOM. BinblicTh e myOmivHnX
JIOTOBOPIB, 3aBJASKU crocoOy iX ykinamaHHs, € JoroBopaMu npo npuenHaHHs. Came ns crerudika
3YMOBIIIOE HEMOJMJIMBICTh CJa0KOi CTOpoHM (macaxupa) (OpMyBaTd yYMOBH JIOTOBOPY, LIO JHKTYE
HEOoOXIiTHICTh BUPOOJICHHSI JIOAATKOBUX rapaHTiii 3 00Ky nepykaBu. Lli rapaHTii MOXJIMBO BBOJAMTH abo
yepe3 iMIepaTHBY, IPOBECHI B ICTOTHUX YMOBAaX JAOTOBOPY, a00 Yepe3 CIIOKHUBYES 3aKOHOIABCTBO.

VY CcTaTTi aBTOp HABOAWTH O3HAKH, SIKi XapaKTePH3YIOTh JOTOBIp IEPEBE3CHHS MacaXupa K CIIOKHBYU
JIOTOBIp.

BusHaHHS JI0TOBOpY MMEPEBE3CHHS MACaKUpa CIOKHBYMM JOTOBOPOM JIO3BOJISIE HANATH IMACAXKHUPAM
JIOMIATKOBI TapaHTii OXOPOHH Ta 3aXKCTY 1X MPaB.
Kniouosi cnosa: 0o206ip nepegesenHs nacajicupda, NAcax3cup, CROICUBAY, OXOPOHA MA 3AXUCH YUBLTbHUX
npae, I0N0GIOAILHICIb, NPAGOYUH, NYOIIUHUL 00206ID, CRONCUSUULL 00208ID, 00208ip NPO NPUEOHAHHSL.

I'PAXKIAHCKO-IIPABOBAS XAPAKTEPUCTHUKA JOI'OBOPA ITEPEBO3KHA
IHACCAKHUPA KAK IOTPEBUTEJIBCKOI'O JOT'OBOPA

Cawmoiinenko ['.B.
3anopooicckuii HayuonanvHblil yHusepcumem, yi. JKykoeckoeo, 66, e. 3anopooicve, Ykpauna

B crathe Ha OCHOBE NpPOBEIECHHOTO MCCIICIOBAHMS MPOW3BEACHO AaBTOPCKUMH MOAXOJ K CYIIHOCTH H
IIPAaBOBOW TPHPOZE JOTOBOpa MEPEBO3KM IACCAXXKHUPA. ABTOP OTXOJUT OT YCTOSIBIIEHCS TpaguIuu B
IpakAaHCKOM IIPaBe XapaKTEPUCTUKH OIPEAEIEHHOTO THIa MM BHAA JIOTOBOPOB IO MPU3HAKAaM C/IEJIOK.
[Mocnennne He NPUAAIOT WHIMBHIYAJbHOCTH JIOTOBOPY M HE CIIOCOOCTBYIOT BBIAEICHHIO €ro B
OTJETbHBINA THI WIN BHJ IOTOBOPOB.

ABTOp TOIIEPKUBAET MO3MINIO, YTO JIOTOBOP INEPEBO3KU ITACCAXXHPA, B KOTOPOM CTOPOHOH SIBIISETCS
TPAHCIOPTHAs OpTaHU3aIMs (TPAaHCIOPT OOINEro IMONb30BAaHUA), SBISAETCS MyOJIMYHBIM JOTOBOPOM.
BonbmMHCTBO e MyOJNYHBIX T0TOBOPOB, O1arogaps croco0y UX 3aKITIOYeHHS, SIBISIFOTCS JOTOBOPaMH O
npucoequHeHnu. MMeHHO »dTa crnenuduka TmpenonpeneIsieT HEBO3MOXKHOCTh C€Iaboi  CTOpOHE
(maccaxxupy) GopMUPOBATh YCIOBHS JIOTOBOPA, TUKTYET HEOOXOJAMMOCTH BBIPAOOTKH JOMOJHUTEIHLHBIX
rapaHTUif CO CTOPOHBI TOCYIZApCTBAa. OTH TapaHTHH BO3MOXKHO BBOAWTH WM 4Yepe3 HMIIEPATUBHI,
IIPOBEICHHBIE B CYIIECTBEHHBIX YCIOBHIX JOTOBOPA, WM Yepe3 MOTPEOUTEIHCKOE 3aKOHOaTEBCTRO.

B crarbe aBTOp NPHBOIUT NPHU3HAKM, XapaKTEPU3YIONIME JOTOBOP IEPEBO3KHM IAcCaXKMpa Kak
MOTPEOUTETHCKUN TOTOBOD.

[IpusHaHue HOrOBOpa MEPEBO3KH MACCAXKHPa MOTPEOUTEIHCKHM JOTOBOPOM IIO3BOJIICT MPEAOCTABHTH
MACCAKUPAM JIOTIOJIHUTEIbHBIC TAPAHTHU OXPAHbBI M 3alIUTHI HX MPaB.
Kniouesvie cnosa: 002080p nepegosku naccaxcupa, naccaxicup, nompedoumeinvb, OXpawa u 3auuma
2PAANCOAHCKUX NPAB, OMBEMCIBEEHHOCTb, COENKA, NYOIUYHBIL 002080D, NOMPEOUMENLCKULL 002080, 002080D
0 NpUCoeOUHeHUl.

CIVIL DESCRIPTION OF THE CONTRACT OF CARRIAGE
OF THE PASSENGER AS A CONSUMER CONTRACT

Samojlenko G.V.
Zaporizhzhya national university, Zhukovsky str., 66, Zaporizhzhya, Ukraine
The paper based on the research produced architectural approach to nature and the legal nature of the
contract of carriage passenger. By moving away from the established tradition of civil law characteristics
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of a particular type or types of contracts on the basis of contracts. The latter do not provide individual
contract and do not contribute to the release of it into a separate type or kind of contract (one-way or two-
way, real or consensual, compensated or free of charge). Last inherent in any treaty.

In other words, the author defends the view that the characteristics on different criteria. The above
features can distinguish signs contract as a transaction. The main contracts for the same division types and
is carried out by economic criteria, ie economic interest, which is expressed in the object of the contract —
that is what he aims towards which economic goals (agreements on the transfer of property ownership or
use, of works , provision of services, etc.).

The author supports the position that the contract passenger transportation, which side is the transport
organization (public transport) is a public contract. The majority of public contracts due to their method
of stacking is the Treaty of Accession. This specificity leads to the inability of weak side (passenger)
form contract terms, which dictates the need to develop additional guarantees from the state. These
guarantees may be administered either through imperatives held in the essential terms of the contract, or
through consumer legislation.

In this article the author gives features that characterize the contract of carriage of passengers as a
consumer contract.

Characteristics of the contract as a consumer is not a criterion that allows to assign it to a particular type
or species. This characteristic of treaties to which the parties are business entities and individual
(consumer). Because of the specificity of consumer de facto relationship is not able to par with the other
party to the contract to exercise their rights, requiring additional government guarantees enshrined in the
consumer legislation of Ukraine.

Recognition of the contract of carriage passenger consumer contract allows us to give passengers extra
security protection and enforcement of their rights.
Key words: contract of carriage of passengers, passenger, consumer protection and civil rights, liability
transaction, a public contract, a consumer agreement, accession.

Tema craTTi 00yMOBJIeHa YUHHHUKAMU 00’ €KTUBHOTO XapaKTepy 1 Mae piBHI CBOTO parMaTU3My.

Ha piBHi 3a0e3me4eHHs aJIeKBaTHOTO CTYIIEHS PETYIIOBAaHHS IIMBUIFHUX MPABOBIAHOCHH 1 BiZIHOCUH
3 TEpeBEe3CHHS IacaXWpa, 30KpeMa, ICHye MpoOiieMa CIiBBIIHOIIEHHS HOPMAaTUBHOTO Ta
aBTOHOMHOT'O  (JJOTOBIPHOT'O) peryitoBaHHA. TyT BU3HAa4YaJbHUM € BHpIIIEHHS NHUTAaHHS
3a0e3neyueHHs aJIeKBaTHOTrO OanaHCy peajizaiii MPUHLIMITY CBOOOIN AOTOBOPY 1 PIBHOCTI CTOPIH y
JIOTOBIpHUX BigHOcHHax. [lacaxkup, sIK cTOpoHa J0roBOpy NepeBe3eHHs, nepedyBae B HEPIBHHUX
YMOBax 3 MEpPEeBI3HUKOM. YMOBHU JIOTOBOPY € HaB’si3aHUMM OcTaHHIM. CyTO LMBLIICTUYHI 3ac00H,
gaKl 0a3yloTbCsd Ha JUCHO3UTHUBHOMY METOJA1 LMBUIICTUKU, € CaMOCTIHHO HECHPOMOXXHUMU
«BUPIBHATH» 3a3HA4€HY HEpiBHICTh. Ha gomoMory mae mpuilTH IUBUIbHE 3aKOHOJABCTBO, SIKE
MICTUTh IMIEpPAaTHBH, 3JaTHI 3aBASKM 3aco0aM JIep)KaBHOI'O pEryiIroBaHHA (MyOJIYHOTO
aJIMIHICTpYBaHHSI) BUPIIIUTH NIOCTABJIEHE 3aBIaHHS.

Ha piBHI mnepeopieHTalii BEKTOpa CHPSIMOBAHOCTI IPABOBOTO PETYJIIOBAHHS IUBUIBHHUX
MIPAaBOBIAHOCHH TPUBAaTHONPABOBUMM 3aco0aMM BapTO BHPILIYBAaTH NHUTaHHSA, IOB’sI3aHi 3
JIOMIHYBaHHSIM JIIOJIMHOIIEHTPUCHKOI TeOpii, ka 0a3yeTbcs HAa BU3HAYAJIbHINA POJII MpaB JIIOJMHU B
lepapxii nuBLTICTHYHUX IIHHOCTEH. [le ocobmmBo Mae nposiB micins patudikaiii Bepxosuoro Panoro
VYkpainn Konsenuii «IIpo 3axuct mpaB i 0CHOBONOJOXHHUX cBoOOm» 1950 p., sika, 3rigHo 31 cT.9
Koncrutyii Ykpainy, € 4acTHHOIO HaI[lOHAIbHOTO 3aKOHOABCTBA.

SIk HaMH BKe HEOJHOPA30BO 3a3HAYAIOCS B JOCHIHKCHHSX, OTOBIp TIEPEBE3CHHSI IMacakupa BKe
nepectae OyTH CyTO €KOHOMIYHHMM JIOTOBOPOM, SIK OJJHUM 3 MiJIPUEMHUIIBKUX JOTOBOPIB, BiH BXKe
YCBIIOMITIOETHCS SIK 3aci0 peaizarii mpaBa ocobu Ha CBOOOY MepecyBaHHs, 3aKPIIUICHUN B ¢T.33
Koncrutynii Ykpainu ta c1.313 LK Vkpainu. Tox BiH Mae OyTu 3acobom peanizalii 0coOucToro
HEMalHOBOIO IpaBa JIIOAMHU (Ha CBOOOJY IepecyBaHHA). Y CBOIO 4Uepry, B HbOMY € IMpOSB
peastizaliii 1HIIOTO MPUHIUMITY — IpaBa Ha CBOOOY MiANPHUEMHULIBKOIL JISTBHOCTI.

MeTo0 cTaTTi € OCMUCIIEHHS Ha HOBHX IIPUBATHOMNPABOBUX 3aca/iax CyTHOCTI Ta IPaBOBOT IPUPOIU
JIOTOBOPY IEPEBE3CHHS MaCaKUPA.
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Jlnst mocATHEHHS 1I1i€l METH TepefdadaeThbCs BUPIIMIMTH TakKl 3aBJaHHS: OCMHCIHTH CYTHICTb
MPAaBOBIAHOCHH TIEPEBE3CHHS Iacakupa, IPOaHAII3yBaTH CTYMiHb Ta piBE€Hb IX IMPABOBOTO
peryoBaHHS aKTaMH IUBUIBHOTO 3aKOHOJ/ABCTBA, OKPECIUTH OCHOBHI MIJXOJHM 10 CYTHOCTI Ta
MIPaBOBOI MPUPOJU JOTOBOPY TEPEBE3CHHS MAacaXKHpa, BU3HAYUTH O3HAKH JIOTOBOPY INEPEBE3CHHS
Macakxupa, siki XapakTepu3yrTh HOTO K CIIOKHBYUN JOTOBIP, OKPECIUTH JOJATKOBI TapaHTIl JJis
Macaxupa, siki HaJarThCsl HOMY Y 3B’SI3KY 3 BU3HAHHSIM JIOTOBOPY CIOXKHBYUM.

B Vkpaini gocmijpkeHHIO I1i€i TEMH paHillle HE NpUIIsIacs 3HayHa yBara. Bmepmie BoHa
JOCIHIKYETCS aBTOPOM.

JloCmiKeHHI0O CYMDKHUX TPaBOBIIHOCHH, ()YHIAMEHTAJIBHUX ITUTAaHb, MPUCBIYCHI Ipalll BUCHUX-
muBitictiB: M.M. ArapkoBa, O.C. lodpde, C.C. AmnekceeBa, A.O. CoOuaka, P.O. Xandinoi,
J.B. bo6posoi, T.B. boxnap, B.I. bopucosoi, M.I. Bpariacekoro, C.M. Bparycs, B.B. Bitpsicekoro,
B.I1. I'pubanosa, O.B. [Izepu, 1.B. XKuninkosoi, B.M. Koccaka, 1.C. Kanzadaposoi, H.C. Ky3HeroBoi,
B.B. Jlynsa, P.A.Maiinanuka, H.O. CaniaxmetoBoi, M.M. Ci6inpoBa, [.B. Cnacubo-®arteeBoi,
P.O. Crepanuyka, €.0. XaputonoBa, O.I. Xaputonoroi, .M. [lleuenko, P.b. Illwmxwy,
O.M. HeunnypeHka Ta iH.

Cepen creuianbHUX JAOCHIIXKEHb, SIKI CTOCYIOThCS TEPEBE3€Hb MAacaKUPiB, BapTO BHOKPEMUTH
npami O.M. Heunnypenka «l{uBimpHO-TIpaBOBE peryNrOBaHHS IepeBe3eHb Takci» (2008) [1],
A.O. Minuenka «JloroBip mepeBe3eHHs Macakupa Ta Oaraxy 3aJi3HUYHUM TPAHCIOPTOM B
VYkpaini» (2011) [2], P.II. HcymnoBa «JloroBip mnepeBe3eHHs Macaxupa MOBITPSIHUM
TPAHCIIOPTOM.

VY mpotieci HaIOro JOCIHIKEHHsI TIOCTaBJIeHEe KOHKPETHE 3aBAaHHS — BUPILMICHHS MUTaHHs OalaHCy
iHTepeciB, peanizalii mpaB oci0 yepe3 CUCTEMY MeX Ta 0OMEKEeHb 1X MpaB.

Tyt BuHUKa€ T00ampHa QyHIAMEHTaIbHA IPOOIeMa Ha PiBHI MPAaBOBOI TOKTPUHHU.

3aekHO BiJl TOTO, XTO PO3TTISAAETHCA K JKEPENIO MPaBOTBOPEHHS, — JiepKaBa Yl MPUPO/Ia JTIOINHH,
PO3PI3HAIOTH MPHUPOJHO-TIPABOBY 1 MO3UTHUBICTCHKY Teopii mpaBa. [IpupoaHo-TipaBOBI HOMIIAIN
OepyTh cBiif movatok e B CraponasHiil I'peuii 1 CrapogaBabomy Pumi. Bonu nos’s3ani 3 iMeHamu
Hemoxkputa, Cokpata, Ilnatona i BimoOpa)karoTh CIpOOM BHSIBICHHS MOPATbHUX, CIPaBEITUBUX
MoYyaB y TpaBi, 3aKJIAJCHUX CaMOI0 MPUPOAOI0 JIOJUHH. «3aKOH, — MiJKpecIoBaB J[eMOKpHUT, —
HAMAara€TbCs JOIMOMOITH JKUTTIO JIIOJEH. AJle BiH MOXKE IOTO JOCAITH TIIBLKH TOJI, KOJH cami
rpOMaJIsTHU 0a)Kar0Th KHUTH MIACTHBO: ISl TUX, XTO MiJKOPIOETHCS 3aKOHY, 3aKOH — TIJIbKU CBITYCHHS
iX BIacHOi uecHOTH» [3, c. 220].

3a ocTaHHI JIBICTI POKIB IOPUIWYHHUM MO3UTUBI3M (Ha MPOTUBAry NpUPOJHOMY IpaBy) copmMyBaB
CHJIbHU, aBTOHOMHUH IOPUAMYHHUM CBITOTJIA, 1II0 CTaB MAaHYIOYMM y 0araThbox KpaiHax CBITY.

IOpunnyauii Mo3UTHBI3M 13 HOro $CKpaBO BHUPAKEHHM EMIIIPU3MOM HaJlaB MpaBy IUIKOM
BHUPA3HOTO NPAKTHUYHOTO YyXWiIy. 3BUIBHEHE BiJl 3aiiBoro, a 4acTo W HEOOXIJHOrO JIyXOBHO-
MOpaJIbHOTO HABAaHTAXXEHHs, MpPaBO I0YaJ0 HEYXWUJIbHO pPO3BHUBATHCS MLUIAXOM Yyce OUIbIIOT
nparmaruzanii. Te, 110 npaBoBa ayMmKa, 31MIIOBIIN 3 MeTa(pi3MYHUX BHCOT, CTajla PEaTiCTUYHOIO,
3BEpHYJAcs J0 NPoOIeM MaTepialbHOTO KUTTS CYCHIIBCTBA, OYJ0 4y/IOBO, ajieé TIPaBy JOBEIOCS
3aHAATO JIOPOTO PO3PaxOBYBATHCS 3a L0 MUIIHOTY. BOHO CBioMO Minuio B 0OCIYroBYBaHHS
MOTYTHIX 1 peaJbHUX CHJI CYCHUIBCTBA — MOJITHYHOI 1 EKOHOMIYHOT €JIiTH, 10 CTaJI0 3aKOHOMIPHUM
MpoIIecoM, SIKMi y CBOIX mparnsx oOrpyHtyBainu K. Mapkc ta @. EHrensc, moa0 BUKOPUCTAHHS
Jiep>KaBU Ta IpaBa y CBOIX iHTepecax eKOHOMIUHO MpPaBJsiuuM KinacoM [4, c. 336].

HacraB vac a5 mepeocMUCIEHHs poJIi IpaBa K PEryssTopa CyCHiIbHUX (IIUBUIBHUX) BiIHOCHH.

[IpuBaTHe MpaBo AMHAMIYHO PO3BUBAE KOHIIEMIIIO MPIOPUTETHOCTI NpaB JOAUHU. Pa3oM 3 Tum, €
YiTKe YCBIJJOMJIEHHS TaK 3BaHOTO MYOJIYHOTO iHTepecy — IHTepeciB CyCHinbeTBa (1HIUX 0ci0), 110
BHUMArae 3akpilieHHs YiTKUX MEX JIOIMYCTHMOI MOBEAIHKH, L0 BXKE 3HAMIUIO CBiil mposB y cT.12
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LK VYkpaiau (3givicnenns nuBiapHUX mpaB) Ta cT.13 LK Ykpainu (Mexi 3a1iiCHeHHS MUBIIBHUX
Ipas).

BiamoBigHo 110 iX MOIOXKEHB, 0cO0a 3/IIHCHIOE CBOT IIUBLILHI ITpaBa BUILHO, HA BIACHUH PO3CYI.

[uBinpHI mpaBa ocoba 3AINMCHIOE y MeXaX, HaJaHWX I1d JTOrOBOPOM ab0 aKTaMH ILHMBIIHLHOTO
3aKOHOJABCTBA.

[Ipu 3xificHeHH] cBOiX mpaB ocoba 3000B’s3aHa YTPUMYBATUCS Bia Jid, SKi MOIVIM O MOPYIIUTH
rpaBa IHIUX 0Ci0, 3aBJaTH MIKOIU JOBKIJUTIO 200 KYJIbTYpPHIM CITaIITUHI.

He nomyckatotbest 1ii 0coOH, 110 BUMHSIOTHCS 3 HaMipoOM 3aBJaTH IIKOAW 1HIIIH 0co0i, a Takox
37I0B)KMBaHHSI IPAaBOM B iHIIMX (popmax.

[Tpu 3xilicHeHH] IMBUIBHUX MpaB 0co0a MOBHHHA JOAEP)KYBATHCS MOPATBHUX 3acajl CYCILIbCTBA.
SIK ke pealli3oBYIOThCA IIPaBa CTOPIH y JJOTOBOPI NEpEeBE3eHHS macaxupa?

Hacamnepen ciin 3a3Ha4yuTH OPO BPEry/IbOBAaHICTh MPABOBIIHOCHH 3 IMEPEBE3CHHS MacakKUpiB
aKTaMU IIUBUIHHOTO 3aKOHO/IaBCTBA.

3aranpHi TOJIOKEHHSI PO JOTOBIPHE PETYIIOBaHHS MEpeBe3eHb MacakupiB 3akpimieHo B LK
VYkpainu 2004 p., TpaHCIOPTHHUX CTaTyTaxX Ta KoJieKcax, y Tomy uncii CTaTyTi 3ali3HUIL Y KpaiHu,
Cratyti aBTOoMOOinbHOTO Tpancnopty, KTM Vkpainu ta IloBitpsHomy Komekci Ykpainu 2011
poky. KoHkperm3arisi peryiroBaHHS TPaBOBITHOCHH 3 TIEPEBE3CHHS IMACAKHUPIB TUM UM IHIIHM
BUJIOM TPAHCIOPTY 3AilicHIO€Thea [IpaBuimamMu mepeBe3eHHsS NacaKUpPiB BIAMOBIIHUM BUIAOM
TpaHCIopTy, 30kpeMa [IpaBuiiaMu HagaHHS MOCIYT MAaCAXUPCHKOTO aBTOMOOUIHHOTO TPAHCIIOPTY,
3arBepukeHnMH [loctanoBoro Kabinery MinictpiB Ykpainu Big 18 motoro 1997 p. Ne 176;
[IpaBmiaMu miepeBe3eHHS MacaXupiB, Oaraxy, BaHTakK00araxy Ta TMOWTH 3alli3HUYHUM
TpaHCIOPTOM YKpaiHu, 3aTBep/keHuMH Hakazom MiHicTepcTBa TpaHCHOPTY Ta 3B’ A3KY YKpaiHH
Big 27.12.2006 p. Ne 1196; IlpaBuiamMu TOBITPSHHX NEpEeBE3€Hb NAacaXHPIB 1 Oaraxy,
3arBepaxkeHnMu Hakazom MinicteperBa indpactpykTypu Ykpainu Bix 30.11.2012p. Ne735.

AHani3 3a3Hau€HUX AakKTiB JO3BOJMB 3pPOOUTH BHCHOBOK IIOAO BIJCYTHOCTI B IUX Ta IHIIUX
HOPMAaTUBHO-TIPAaBOBUX aKTaX HOpPM, sKi O Oyiu cHpsMOBaHI Ha 3aKpIIJIEHHS TapaHTI IpaB
MacakupiB uepe3 BCTAHOBIEHHS TMIJACTaB Ta MEX IHMBUIBHO-TIPABOBOI  BiAMOBIAATBLHOCTI
MePEeBI3HUKIB.

Bunstku cknanu HoBuil IloBitpsuuii Konexke Ykpainu Bin 19 tpaBusa 2011 p. [5] ta [lpaBuna
MOBITPSHUX NepeBe3eHb nacaxupis 1 6araxy Big 30.11.2012 p. [6], siki Oyau npUHHATI BIAMOBITHO
no sumor Pernamenty (€C) €Bponeiicskoro [Tapnamenty ta Pagu Bin 11 mororo 2004 poky «IIpo
3aMpoBa/KEHHS 3arajbHUX MpaBWI KOMIIEHcallli Ta JOMOMOTM MacaXupaM y pa3l BIAMOBU Y
NepEeBE3eHH] Ta CKacyBaHHsS 4YM TPUBAJIOl 3aTPUMKHU peiiciBy» [7], MoHpeanbcbkoi KOHBEHIIT Mpo
yHi(iKamio JesKuX MpaBUi MIKHAPOJHUX MOBITPSHUX nepeBe3eHb 1999 poky [8]. Bonu 3akpinuim
M1JCTaBH, PO3MIPH Ta MEXI1 HUBUILHO-TIPABOBOI B1JIOBIAATILHOCTI IIEPEBIZHUKA MTE€PE]T MACAKUPOM.

He piBeHL HOPMATUBHOI'O PCTYJIHOBAHHA HpaBOBi)IHOCI/IH 3 ICPCBC3CHHS IMaCaXupa.

Ha piBHI aBTOHOMHOTO (JJOTOBIPHOTO) pEerytOBaHHs BUSBIsIeThCs psaa nutanb. C1.910 LUK Ykpainn
Jla€ HOpPMAaTHBHE BU3HAYEHHS JIOTOBOPY IEPEBE3€HHs Iacaxupa Ta Oaraxy. 3a JOroBOPOM
MEePEeBE3EHHS Macakupa OFHA CTOPOHA (MEPEBI3HHK) 3000B’SI3y€ThCS NMEPEBE3TH JPYry CTOPOHY
(macaxxupa) 10 MyHKTY NpPU3HAUYEHHS, a B pa3i 3[aBaHHsA Oaraxxy — TaKOX JOCTaBUTH Oarax 10
MYHKTY MpHU3HAYeHHS ¥ BHUAAaTH 0co0l, sIka Ma€ MpPaBO Ha OJIep)KaHHA Oaraxy, a Macaxup
3000B’513y€ThCs CIUIATUTH BCTAHOBJIEHY IUIATy 3a MpPOI3[J, a B pa3i 3/aBaHHs Oaraxxy — TakoX 3a
HOro IIPOBE3EHHS.

BucnoBntoemMo aBTOPCHKMI MiJX1A /10 CYTHOCTI Ta MPaBOBOi MPUPOIN JOTOBOPY IEpEBE3CHHS
nacaxupa. ABTOp BIAXOJUTHh BiJ yCTaleHOl Tpaaulii B LMBUIBHOMY MpaBi XapaKTEPUCTUKU
NEBHOIO THUIy 4YH BHIYy JOTOBOpIB 3a O3HaKaMu MpaBouyuHiB. OCTaHHI He HaJAIOTh
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1HIUBITyaJIbHOCTI JIOTOBOPY Ta HE CIPUSIOTH BUAUICHHIO HOTO B OKPEMHUN THIT UM BUJ JOTOBOPY
(OAHOCTOPOHHINM 4K JABOCTOPOHHIH, pealbHUN YM KOHCEHCYyalbHUH, OMJIaTHUN 4yM Oe30IIaTHUi).
OcranHi MpuTaMaHHi Oyb-IKUM JJOTOBOPAM.

[HmIMMU crOBaMHU, aBTOpP BIJICTOIOE IMO3MIIIIO, L0 € XapaKTePUCTHKU 3a PIZHUMHU KPUTEPIIMHU.
HaBeneni Buille XapaKTEPUCTUKU JTO3BOJISIFOTH BHUINTH O3HAKH JIOTOBOPY SIK TIPABOYHHY.
OCHOBHUI XK€ MOJIIJT JOTOBOPIB HA THUITH Ta BUIHU 3I1MCHIOETHCS 32 EKOHOMIYHUM KPHUTEPIEM, TOOTO
€KOHOMIYHUM 1HTEPECOM, KWW BHPAXEHUH y caMOMy IPEAMETI JOroBOpy, — TOOTO, Ha IO BiH
CTIPSIMOBAHUH, Ha JIOCSTHEHHS SIKOI €KOHOMIUHOI METH (JIOTOBOPH IPO Tepeaady MaifHa y BIaCHICTh
Y1 B KOPUCTYBAHHS, PO BUKOHAHHS POOIT, HAJAHHS ITOCIYT TOIIIO).

ABTOp MIATpUMYE TO3MIIIO, IO JOTOBIp TIEPEBE3CHHS IacaXHupa, y SKOMY CTOPOHOIO €
TPAHCIOPTHA Oprasizaimist (TPaHCIOPT 3arajJbHOrO KOPHCTYBAaHHS), € MYOJIIYHUM JIOTOBOPOM.
binbmiicte ke myOJMIYHUX JOTOBOPIB, 3aBASKH CIOCOOY iX YKIaJaHHS, € JOTOBOPAMH PO
npueaHanHsa. Came g crnenudika 3yMOBIIOE HEMOXIIMBICTH CJIA0KOi CTOPOHHM (Taca)xxupa)
(dbopMyBaTH YMOBH JOTOBOPY, 11O TUKTYE HEOOXITHICTH BUPOOJICHHS OJATKOBUX TapaHTii 3 OOKy
nepxasu. Lli rapanTii MOXIJIMBO BBOAUTU a00 yepe3 IMIEpaTHBH, MPOBEJEHI B ICTOTHUX YMOBaXxX
JI0TOBOpY, a00 Yepe3 CIOKUBYE 3aKOHOIABCTBO.

VY crarTi aBTOp HABOAMTH O3HAKH, SIKI XapaKTEPU3YIOTh JOTOBIp IEPEBE3CHHS MacaXKupa K
CIIO’KUBYHUH JTOTOBIp.

XapaKkTepucTUKa JOTOBOPY SK CIIOKHBUOTO HE € KPHUTEPIEM, SKUW J03BOJIAE BIJTHECTH WOTO JI0
MEBHOTO THITy 4M BuAy. Lle XapakTepucTWka Tpymu JIOTOBOPIB, Y SKHX CTOPOHAMH € CYO’ €KT
MiaIpUeMHUNTBA Ta (i3udHa ocoba (croxkuBay). Yepes crenudiky BIZHOCHH CHOXKUBad Jie (GakTo
HE 3J]aTeH HapiBHI 3 IHIIOK CTOPOHOK JIOTOBOPY pEali30ByBaTH CBOI IpaBa, IO BHMAarae
JIOJATKOBUX JIEPKABHUX TapaHTIii, SKi 3aKPIIJICHO B CIIO)KMUBYOMY 3aKOHOJIABCTB1 Y KpaiHH.

VY cneuianbHi HAYKOBiM JiTEpaTypl 3yCTPivalOThCs MO3UIT MO0 BU3HAHHS OCOOIMBOI KaTteropii
T ANPUEMHUIIBKUX JOTOBOPIB — CIIOKHBYHX.

Mu niaATpUMYy€EMO Taky MO3UIIIO 1 CTOCOBHO JJOTOBOPY MEPEBE3EHHS Macakupa 3 TaKuX MPUYHH.

Kareropiss 1oroBopy € oiHi€I0 3 Haly)KMBaHIIINX y HUBUIbHOMY npaBi. Lle moB’s3ane 3 TuM, 110
Hapaszi LIK Vkpaiam B cr.1]1 Bu3Hayae, 10 OCHOBHOIO IiJCTaBOI0 BUHUKHEHHS IMBUIBHUX
IIPaBOBIIHOCHH, KpIM CTBOPEHHS JIITEPaTypHUX, XYI0KHIX TBOPIB, BUHAXO/IB, 1HIIUX PE3yJbTaTIB
IHTEJIeKTYaJIbHO1, TBOPYOT AiSIBHOCTI, 3aBJaHHA MAafHOBOI Ta MOPAJIbHOT IIIKOJIH, € JOTOBIp.

3BHUaiiHO, 110 MPaBO LUBUIbHE, SKE PETrYIIO€ OKpeMy cepy CyCHUIbHUX BiJHOCHH (LIMBUIBHHX,
MOB’SI3aHUX 3 MarepiaibHUMU Ta OCOOMCTUMHM HeMaTepilaJbHUMHU Ojaramu), sKi € BHIOM
CYCHUIBHUX BiTHOCHH B3araii, siki BperyJIbOBaH1 PaBOM.

Tak c1.3 1.3 IIK Ykpainu He TUIbKU IPOToJIONIye «CBOOOAY AOTOBOPiBY», aje i CTBOPIOE HEOOXIHI
rapaHTii And ii 3aiicHeHHs [9]. VY miTeparypi cripaBeauBO MiJIKPECTIOETHCS, 1110 MPAaKTUYHO BECH
tekceT LK Bupimye 3aBnanHs peryiatoBaHHs qoroBopis [10].

M € npubiYHUKAMH JOKTPUHU IIOA0 BHUPIIIATIBHOT POl OTOBOPY K THYYKOI MPaBoOBOi GOpMH, Y
K1 MOXYTb OyTH nepen0adeHi pi3Hi 3a XapaKTepoM CyCHUIbHI BiTHOCUHU. OCHOBHE MPU3HAUYEHHS
JIOTOBOPY 3BOJUTHCS JI0 PEryJIIOBaHHS B MeXaX 3aKOHY IOBEIIHKHM CyO0’€KTIB NpPaBOBIIHOCHH
[IISXOM BH3HAUEHHS MEX iX MOXKJIMBOI 1 HaJe)KHOI MOBEAIHKM, a TAKOXX HACIIAKIB MOPYIICHHS
BIAMOBIAHUX BUMOT.

K Vkpainu B cT.626 nae BU3HAYCHHs JOrOBOpPY — L€ JIOMOBJEHICTh JIBOX ab0 Oulblle CTOpiH,
CIpsIMOBaHA HAa BCTAHOBJICHHS, 3MiHY a00 MPUIMHEHHS UBLIBHUX MPaB Ta 000B SA3KIB.

OnucaHe HaMHU BHIIE € CYYaCHUM M1JXO0M JI0 MOHSTTS, CYTHOCTI Ta MPaBOBOi MPUPOH 10TOBODY,
sKke 0a3yeThcs Ha IMIJX0/ax LI0J0 PO3YyMIHHS JIOTOBOPY, BUPOOJIEHOMY B PUMCHKOMY IPUBATHOMY
npasi (contractus). TUM He MeHILE, KaTeropiajJibHO, Take BU3HAUYEHHS 0azyBaslocs Ha 3arajibHO-
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¢bimocoPpChKHX MAX0Aax 10 PO3YMIHHS PEryIIOBaHHS CYCIIJIBHUX BIAHOCHH Yepe3 JOMOBJIEHICTh
0ci0, MeX1 BOJII Ta BOJICBUSBIICHHS CTOPiH, CBOOOY CTODIH.

Sk HAcHIIOK, TEOpisl JOTOBOPY HABITH JIATIA B OCHOBY (DIIOCOPCHKHUX MIAXOIB A0 OOIPYHTYBaHHS
JIep>KaBH Ta 1 poJTi B peryJIIOBaHHI CYCHIIBHUX MIIXO/IB.

[HImIMME coBamHu, yKe B Ty IaBHIO MOPY IOPUCTHU Ta (itocodu po3yminy, M0 Ta UM IHIIA KaTeropis
MOXE pO3IJISAATUCS Ha PI3HUX pIBHAX — B O00’€KTHBHOMY Ta CyO €KTUBHOMY CeHcax. B
00’ €KTHBHOMY CEHCI — II€ PETyJIATOP BITHOCHH CYO’€KTIB (K 4Yepe3 HOPMAaTHUBHE, TaK 1 JIOTOBIpHE
pETYIIIOBaHHS BIAHOCHH); B CyO €KTHUBHOMY — Mipa MOXJIMBOI YH JJO3BOJICHOI MOBEIIHKU TEBHOL
ocobu. I 1 moBemiHKa TICHO IIOB’s3aHAa, 3HOBY X TakKH, 3 KaTeropisiMd CBOOOAM, BOJII Ta
BOJICBUSBJICHHSI, SIKI Hapa3i HOpMaTUBHO 3akpimuieHi B [IK Ykpainu.

Pazom 3 THM, CKUIbKM © MH HE CTBEp/DKYBAJIM MPO MPOBIJAHY POJIb JOTOBOPY B PEryJIIOBaHHI
[UBUTPHUX TPABOBITHOCHH, (DAKTHYHI BiTHOCHHH 3 NEPEBE3CHHS MACAXHUPIB CKIAAAIOTHCS TaKHUM
YHHOM, 1110 3HAYHA YaCTHHA MIEPEeBEe3CHb 3IHCHIOETHCS TPAHCIIOPTOM 3araJIbHOIO KOPHUCTYBaHHS.

Lle 3MycmII0 IMBUTFHE MPABO BU3HATH iICHYBAHHS MyOJIIYHUX MPABOBIIHOCHH, SIKi PEryIIOIOTHCS TaK
3BaHUMH NYOJIIYHUMHU JOTOBOpaMH Npo MpHegHaHHSA. ToOTo, Mae Miclle IUKTAaT 1HTEpecy
nepeBi3HUKa 1, JAe-(akTo, BIACYTHICTh CBOOOIM Tmacaxupa y (OpMyBaHHI YMOB JOTOBOPY
nepeBe3eHHs. PazoM 3 THM, TpaHCHOPT Hapas3i BU3HAHO JDKEPEJIOM IiIBUINCHOT HEOE3MeKH, M0
MiJBUIIYE PIBEHb YCBIAOMIICHHS HEOE3MEKH, IKa BUXOAUTH BiJl TPAHCIIOPTY.

[IpaBa macaxkupa MaTh OyTH OXOPOHIOBaHI Ta 3aXHUIIEHI, OCKUIbKM Hapas3l BKe MOBa e He
MIPOCTO PO TMEPEMIIIICHHS 0COOU Y MPOCTOPI, a MPO CIOCiO pearizallii JIANHO MpaBa Ha CBOOOIY
nepecyBaHHs.

Llpomy cripusie TPUHHATTS CIIEIiaJIbHOTO 3aKOHOAABCTBA PO 3aXMCT MPaB CHOXHMBAYiB, OCKIJIBKH
Hi LK Vkpaiau, HI TpaHcmopTHi cTaryTd Ta KoJeKcH, Hi [IpaBmia mepeBe3eHb MacakupiB
BiIMIOBITHUMH BUAAMHU TPAHCIOPTY HE MICTATh KOHCTPYKIIH, CIPSMOBAaHHUX Ha 3a0€3MEUCHHS paB
Maca)xupis.

VY cBoiii npani M.M. I'ynuma Bxke aprymeHTyBaja, 10 MMyOJiYHI JIOTOBOPHU, Y SIKUX CTOPOHOIO €
¢bi3nyHa 0co0a, 1 AKii HagaeThCs TOBap, podOTa UM MOCHIyra, € cnoxkupuumi [11, c. 23].

BBa)KaGMO, 10 O3HakKkwu, BU3HAYEHI HEIO AJI1 CIIOKHUBYOT0 JOTOBOPY, HpI/ITaMaHHi 1 AOTOBODY
MEPCBC3CHHS MMacaxupa.

VY 3akoni Ykpainu «IIpo 3axuct mpaB CHo)KMBadiB» Oe3NOocepeHbO BU3HAYAIOTHCS JIMILIE JIESKI
CMOXMBYI JOTOBOPH, a caMme: JIOTOBOPH po3ApiOHOT KymiBi-iponaxy (cT.8), HOroBip mpo
BHUKOHAaHHSI poOIT Ta Mpo HaJaHHA nociyr (cT.10), 1oroBopu NMpo HalaHHS CIOXMBYOTO KPEAUTY
(ct.11).

Cneyughiunuii cy6’exkmuuii cknao. Koo ydacHUKIB CHOXHBUMX IPABOBIAHOCHH OKPECIEHO B
3akon1 Ykpainu «[Ipo 3axuct mpaB cnokuBadiBy. BinmosimHo ao m.22 ct.1, coxuBay — (izuyHa
ocoba, ska mpugdaBae, 3aMOBIsi€, BUKOPUCTOBYE ab00 Mae HaMip NOpuUAOaTH YU 3aMOBUTH
NPOAYKIiI0, poOOTH, TOCIYyrd Ais OCOOMCTHX TOTped, Oe3nmocepeHbO HE TMOB’S3aHUX 3
M IMTPUEMHUIIBKOIO TISUTBHICTIO a00 BUKOHAHHSM 000B’sI3K1B HAHMaHOTO TIpaIliBHHUKA.

OcoOnMBICTh TIpeIMeTa CIOXHBYOTO JIOTOBOPY IMOJIATaE€ B TOMY, IO BiH CIPSMOBAHHA Ha
3aJI0BOJICHHSI OCOOMCTUX, CIMEMHHX, IOMAIIIHIX Ta 1HIIUX MOTPeO, He TOB’SI3aHUX 31 3IHCHEHHSIM
M ITPUEMHUIIBKOT TISUTBHOCTI.

Y noroBopi mepeBe3eHHs MacaXupa MpeaIMeTOM € AiSUTbHICTD 3 HaJlaHHS TIOCTYTH, SIKa BUPAKAETHCS
B MepeMitieHH1 (i3udHO01 0COOU (JIFOUHU) Y IPOCTOPI.

Ilyoniuno-npasosuti xapakxmep cnoxcugioeco 002060py. SIk HaMH BIAMIYAJIOCS paHiIle, TOTOBIp
MepPEeBE3EHHS Macakupa € MyOJiYHUM JOTOBOPOM, IO HE J0Ja€ CBOOOAM MACaXUPOBi, a BIATAK 1
peasnizarii IpuHIUIY «cBOOOAM TOTOBOPY». Lle 3yMOBiIIO€ HEOOXITHICTE OOMEXKEHHS MpaB OJHIET 13
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CTOpIH 3a Jjig OajlaHCy IHTEpeCiB Mmacakupa. [HIUMU cioBamH, MyOJNIYHUN I1HTEpeC, 1HTEpec
nacakupa, MiAMITOBXYE JepXkaBy OO BTpy4YaHHsS B mpuBartHi cmpasu [12, c. 245]. Ilpote, Take
BTPYYaHHS 3IHCHIOETHCS 3 METOIO 3aXUCTY OUIBII CIIa0KO1 CTOPOHH.

Onaamuuil xapaxmep CnoiCu84020 002080p).

Ocobnusuii nopsaook ykiaoenus. OXapakTepuU3yeMoO JIMIIE, IO JOCIIPKYBaHUH JOTOBIp €
JOTOBOPOM TIPO TPHEAHAHHS 3a CHOCOOOM YKIaQJaHHS, WI0 BXXE HEOIHOPAa30BO HAMU
aprymeHtyBasiocs. [lacaxkup a0o TMOBHICTIO TOTO/KYEThCS 3 O(EpTor MepeBi3HHKA 100
HaNpsSMKY, MapHIpyTy, IIBHUAKOCTI, YMOB Ta BapTOCTI IEepeBE3eHHS 1 akmentye ii, abo JOroBip
MIEPEBE3CHHS HE € YKIIAJICHHUM.

O3HaueHe Jae MiJACTaBU JUIsI BUCHOBKY MIOAO «CIIOXKHMBYOI» MPHPOIH IOTOBOPY TEPEBE3CHHS
nmacaxupa, MO0 B yMOBax «MiHiManbHHX rapanTii» LK VYkpainu, TpaHcmopTHUX cCTaTyTiB Ta
KojiekciB, [IpaBui nepeBe3eHb macaxupiB (SIKi He Tiepen0avyaroTh BiAMOBIAAIBHOCTI MIEPEBI3ZHUKA 32
MOPYIICHHST YMOB JIOTOBOPY TMIE€PEBE3CHHsl TIacakupa), TaK OM MOBHTH, BHUPIBHIOE Mipy
OXOPOHIOBAHOCTI Ta 3aXHIIEHOCTI MpaB MacaXupiB 3aco0amu, mepeadaueHuMU 3aKOHOM Y KpaiHu
«IIpo 3axuCT MpaB CIIOXKUBAYIB.

Pazom 3 TuM, cmig BiAMITUTH, IO, BiANOBiAHO A0 3akoHy Ykpainu «lIpo 3axuct mpas
CTIIOYKUBAYiB», OCHOBHHMH 3aCO0aMH 3aXHUCTY € BiJIIIKOJYBaHHS 30UTKIB Ta MOPAJIBHOI MIKOIU. Y
pa3i OCHOBHOTO MOPYIICHHSI — 3aTPUMKHU B JIOCTABIll Macakupa — OCTaHHIA MOXKE PO3pPaxOBYBaTH
JIMIIE HA BIJIIKOAYBAaHHS MOPAIBHOI IIKOJIU B CYIOBOMY MOPSIKY 1 JIUIIE 32 YMOBH 11 JOBEJICHHSI.

BusHaHHS 10rOBOpY NIEpEeBE3CHHS MacaKUpa CIIOKUBYMM JIOTOBOPOM J03BOJISIE HAIATH MTACaKHpaM
JOJaTKOBUX rapaHTiil OXOPOHM Ta 3aXKCTY 1X MpaB, OJIHAK, OCHOBHUM CIIOCOOOM 3aXUCTY Ma€ OyTH
CIUIaTa HEYCTOMKH, pO3MIPH Ta MiJCTaBH SIKOT MalOTh OyTH 3aKpiljieHi HOPMATUBHO.
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The article investigates the institution of property rights in modern civil law in Ukraine and identify
moments of borrowing the relevant provisions of the Roman private law. On the basis of analysis of the
system of property rights concluded that it closely follows the source — in the existing law provided
institute property rights and the institution of property rights to someone else’s property, consisting of
ownership, servitude rights, the right to use someone else’s land for agricultural purposes and for
development. Proved that today institution of property rights needs to be some improvements, in
particular, to clarify the content of property rights, legislative consolidation conditions of the servitude
rights, expanding their systems, expanding the range of objects, by legislative recognition of the
possibility of establishing servitude rights over movable property.

Key words borrowing, proprietary-legal rights, ownership, possession, servitude, emphyteusis, superficies,

Roman private law.

PEHENNNWA THCTUTYTA BEIIIHBIX ITPAB B COBPEMEHHOM
I'PA’KIJAHCKOM ITPABE YKPAUHBI

Ilunanosa O.A.

3anopooicckuii HayuonanvHblil yHusepcumem, yi. Kykosckoeo, 66, 2. 3anopooicve, Ykpauna
olga.znu.108@gmail.com

CraTbsl TOCBSIEHA HCCIEIOBAHMIO MHCTHTYTa BELIHBIX IIPaB B COBPEMEHHOM TI'PaXkJIaHCKOM IIpaBe
YKpauHbl ¥ BBISIBICHHI0 MOMEHTOB 3aMMCTBOBAHHSI COOTBETCTBYIOLINX ITOJIOKEHHH PUMCKOTO 9acTHOTO
npaBa. Ha ocHOBe aHainM3a CUCTEMBI BEIIHBIX IIpaB CHENaH BBIBOJ O TOM, YTO OHA IPAKTHUYECKH
IIOJIHOCTBEO COOTBETCTBYET IIEPBOMCTOYHUKY — B JCHCTBYIOLIEM IIpaBe MPEILyCMOTPEH MHCTUTYT IIpaBa
COOCTBEHHOCTH W MHCTUTYT BEIIHBIX IpaB Ha YyXXO€ MMYIIECTBO, COCTOSIIMH W3 IpaBa BIAJCHUS,
CEPBUTYTHBIX IpaB, MpaBa IMOJb30BAaHUS YYKUM 3€MEIbHBIM Y4YacTKOM HJs CEIbCKOXO3SIMCTBEHHBIX
HYKI U Ul 3aCTpodKu. JIOKa3aHO, YTO HAa CErOAHSIIHUI IEHb MHCTUTYT BEUIHBIX IPaB HYKIAETCS B
OTIPEJICTICHHOM YCOBEPIICHCTBOBAHUM, B YaCTHOCTH, YTOYHEHHMH COJIepKaHHs MpaBa COOCTBEHHOCTH,
3aKOHOJATEIbHOM 3aKPEIUIEHUH YCIOBHH OCYILECTBIIEHHS CEPBUTYTHBIX MPaB, PACITUPEHUH UX CUCTEMBI,
pacuMpeHNH Kpyra OOBEKTOB, IIyTeM 3aKOHOJATEJIbHOTO 3aKPEIUICHHS BO3MOXKHOCTH YCTaHOBIICHUS
CEPBUTYTHBIX NPAB B OTHOLICHUH JABMKHMOTO UMYIIECTBA.

Kniouegvie cnosa: peyenyus, eewnvie npaea, npaso COOCMEEHHOCMU, NPABO GlIAOEHUs, CEepeUmym,

amgumessuc, cynepduyuil, pumckoe YacmHoe npaso.

PEHEINIIA IHCTUTYTY PEHOBUX IIPAB Y CYHACHOMY
UBLIBHOMY IIPABI YKPATHH

[Munanosa O.0.

3anopizvkuii HayionaneHuil ynieepcumem, 8ya. Kykoecvkozo, 66, m. 3anopiscoics, Ykpaina
olga.znu.108@gmail.com

CraTTs MpHUCBSYCHA JOCITIHKCHHIO IHCTHTYTY PEYOBUX MIPaB Y Cy4aCHOMY IIMBUILHOMY IpaBi YKpaiHu Ta
BUSIBJICHHIO MOMEHTIB 3allO3MYEHHs BiJIOBIIHUX II0JOXEHb PHMCBKOTO IIPHUBAaTHOTO MpaBa. Meroro
CTaTTi € BUSABJICHHS MOMCHTIB pelenilii mpuBaTHOTO mnpaBa CtapogaBHEOr0 PuMy cy4acHUM HUBITBHHM
MpaBoM YKpaiHu Ta OOTPYHTYBaHHS JOIUIBHOCTI 3aCTOCYBaHHS MO3UTUBHOTO ICTOPUYHOTO JOCBIAY st
BJIOCKOHAJICHHS Cy4acHOI CHCTEeMH PEYOBHX IIPaB Ha MaifHO B YKpaiHi.

VY mporieci AOCTIKEHHSI BCTAHOBIICHO, IO TEPiOJ BIATBOPEHHS CHCTEMH PEUOBHX MPaB y IUBIIBHOMY
mpaBi YkpaiHum OyB JOCHTH TpHBaJMM Ta BigOyBaBCs B KijbKa eramiB. [lepmmii OyB moB’s3aHMil 3
npuiteATTSIM BepxoBroro Pamoto Ykpainm 16.01.2004 p. vHoBoro lluBimpHOTO KOmekcy YKpaiHH, SIKHHA
3aMpoBaJIFB CHCTEMY BiIMIHHMX BiJ] IIpaBa BJIACHOCTI IIPaB Ha HEPYyXOMe MaifHO; HACTYITHUM €TarioM CTaJlo
CTBOPEHHSI CHCTEMH pPEYEBO-TIPABOBOTO 3aKOHOJABCTBA Ta BIOCKOHAICHHS MEXaHI3MIB IHBUIBHO-
MPaBOBOTO PETYITIOBAHHS PEYOBHX BIIHOCHH, SIKMIT TPUBAE 1 JOTEMED.

Ha migcraBi aHanizy YMHHOTO OUBUIEHOTO 3aKOHOJABCTBA, 3pOOJICHII BUCHOBOK IPO Te, IO HA IEH Jac
cHUCTeMa pPEYOBUX IPaB Maike MOBHICTIO BIANOBIa€ MEPHIOKEPENY — YHHHAM 3aKOHOJABCTBOM
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repen0daveHi IHCTUTYTH TIpaBa BJIACHOCTI T4 PEYOBHUX MPaB HA YyXKe MaiHO, a OCTaHHIH, y CBOIO Hepry,
CKJIaJIa€ThCs 3 TPaBa BOJIOAIHHS, CEPBITYTHHX IIPaB, MMpaBa KOPUCTYBAHHS Yy)KOIO 3€MEJIBHOIO TIISHKOO
JUIS  CIITbCHKOTOCTIONAPChKMX ToTped (emdiTeB3nc) Ta TpaBa KOPHCTYBaHHS YYXXOIO 3eMEIbHOI0
IOUITHKOIO LTS 3a0yN0BH (cymepditiii).

JloBenieHo, 1m0 Ha Iiei 9ac iHCTUTYT PEUOBHX IIPAaB BUMArae BJIOCKOHAJICHHS, 30KPEMa, YTOUHEHHS 3MICTY
IpaBa BIACHOCTI, 3aKOHOJABUOTO DPETyJIIOBAHHSI YMOB 3AIHCHEHHS CEpPBITYTHHX IpaB, PO3MIMPEHHA iX
CUCTEMH, PO3TATY)KEHHS KoJjla 00’ €KTIB, HacaMIIepe/l, IUITXOM 3aKOHOAABYOr0 3aKpIiIICHHS! MOXJIMBOCTI
3alpOBa/PKEHHS] CEPBITYTHUX ITIpaB LIOA0 pyxoMoro maiiHa. Ha miil mizcraBi 3ampONOHOBaHO BHECTH
3Minu 10 4.2 c¢1.401 LK Ykpainy, BuknaBm ii B Takiil penakuii: «2. CepBiTYT MOKe HaJIe)KaTH BIIACHUKY
(BOJIOAUTBIIO) CYCIAHBOI 3EMENbHOI IIISHKHM, a TaKOX IHIIM, KOHKPETHO BH3HAYCHIH o0co0i i
nepe0avyaTH NpaBo KOPUCTYBAHHS Yy>KUM PYXOMHM MallHOM (0COOMCTHI CEpBITYT)».

Jlope4HuM, Ha Halll MOTJISA, € TAKOXK 3aKPIIUICHHS B YMHHOMY LIUBUILHOMY 3aKOHOAABCTBI NEpPEBIPEHUX
ICTOPHYHAM JOCBIJOM BHIIB CEpPBITyTHHX IpaB, TAaKWX, SK MPaBO KOPUCTYBaHHA UYKUM PYXOMHM
MaifHOM 3 MOXJIMBICTIO MPUBJIACHEHHS JOXOIYy BiA HHOTO (Y3y(QpyKT) Ta TMpaBa KOPUCTYBAHHS TYKUM
pyxoMuM MaitHOM 0e3 Takoi MOXIHBOCTI (y3yc). Lle He nume 301IBIHUTE IPaBOBI MOXKIIUBOCTI CY0 €KTIB
Ta COpUATHME TUHAMIII MaifHOBMX BiTHOCHH, ajie ¥ 3aCBIAYMTH MPABOHACTYIHUIITBO HOPM PHMCBKOTO
MPUBAaTHOTO TMpaBa B LWBIIBHOMY TpaBi YKpaiHHW, OCKUIPKM NPaBOBHHA [OCBiL HOPMATHBHOTO
PETYJTIOBaHHS pPEYEBO-TIPABOBHX BIJHOCHH € HaAIWHUM (YHAAMEHTOM I BJOCKOHAIEHHA HOTO
TMOJIOKEHb y Cy4acHOMY LIMBUILHOMY IpaBi Y KpaiHu.

Kmiouosi cnosa: peyenyis, peuosi npasa, npaso 6iacHocmi, npaso 60100IHHS, cepeimym, em@imessuc,

cynepghiyiii, pumcobke npusammue npago.

Analysis of current civil legislation of Ukraine shows that it provides real rights institution requires
some improvement. This situation is explained by the prolonged denial of civil law Soviet period
other than the ownership, speech and legal institutions — the ownership and limited real rights on
someone else’s property. Loss of positive experience of legal regulation and enforcement (since the
latter have been known since the Roman Empire, widely used on the territory of medieval Europe,
and later the Russian Empire), could reflect positively on the present state of the system of real
rights in general and in particular of its individual elements. Although the development of the draft
Civil Code of Ukraine was attended by leading scientists jurist of the country, the lack of practical
developments in the regulation of limited real rights on someone else’s property established its
negative results. But just playing the system of real rights in civil law Ukraine is an absolute
achievement of national civil law.

Prior to the adoption 10.01.2003 Verkhovna Rada of Ukraine of the Civil Code of Ukraine
existence other than ownership rights to real estate may be said judging only from the theoretical
analysis of legal structures contained in certain legislation. Thus, the Law of Ukraine «On
Property»dated 02.07.1991 p. Provided an opportunity to use another’s property to some extent —
point 6 of Article 4 of the law oblige the owner to allow limited use of his property by others [1].
This law was nothing more than a proprietary right to use another’s property, which from the time
of Roman private law was called servitude. In the implementing legislation, in addition, there was
no regulation of the general provisions of the Institute of Property Rights, his system specification
and regulation of the content of each.

The need to play complex concept of real rights was due to the fact that the transformation of
economic relations on the principles of decentralization and the private sector created the conditions
for the emergence of new organizational and legal forms. Civil and commercial turn things argued
that the implementation of individual property needs of the subject does not always require the
acquisition of property ownership. Therefore, the implementation of these legal relations was
carried out using the appropriate special category of rights — rights to other people’s things or
limited proprietary-legal rights, known since Roman times and provided for in existing legal orders
under the civil law.

At this time, the Civil Code of Ukraine (hereinafter — CC Ukraine) contains the third book «The
right of ownership and other proprietary-legal rights», which consists of two sections — the first
section is devoted to the regulation of property rights (chapters 23-29), the second part —
proprietary-legal rights on another’s property (chapters 30-34) [2]. At the same time, the Institute of
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Property Rights to someone else’s property contains the rules governing general provisions on
property rights on someone else’s property (Chapter 30), the right of possession of another’s
property (Chapter 31), the right to use another’s property (Chapter 32), the right to use someone
else’s land for agricultural purposes (Chapter 33), the right to use someone else’s land for
development (Chapter 34). This structure building Book Three by itself is a significant step
forward, as takes into account the needs of modern economic and civil circulation, corresponding to
modern economic realities and positive historical and current experience in the application of the
institution in the countries of the Romano-Germanic law family.

The next important step in improving speech legal legislation was the adoption of new regulatory
legal acts and amendments to existing ones. Thus, the Land Code of Ukraine of 25.10.2001 [3] was
amended Chapter 16-1 «right to use someone else’s land for agricultural purposes or for
development» and thus brought into compliance with Chapter 33 and 34 of the CC of Ukraine; the
Law of Ukraine «On State Registration of Rights to Real Estate and Their Encumbrancesy» from
01.07.2004 [4]. Aims to provide recognition and protection of the rights in the state, creating
conditions for the real estate market; Decree of the President of Ukraine «On Approval of the State
Registration Service of Ukraine» dated 06.04.2011 created the State Registration Service
(UkrDerzhReyestr), which is the main body in the system of central executive bodies on
implementation of state policy in the sphere of state registration of rights to real property [5] and
others.

Despite significant advances in the creation of legal mechanisms for the implementation of real rights in
Ukraine, a detailed study of the relevant provisions of the Civil Code of Ukraine proves the existence of
some controversial points in their regulation, which emphasized many influential local jurist, including
AV.Zeri, NS  Kuznetsova, A.A.Pidoprygora, A.A.Pogrebnoy, 1.V. Spasibo-Fateeva,
E.A. Kharitonov, J.M. Shevchenko and others. Conflicts arose regulation, in our opinion, due to the lack
of clarity in the definition of the concept of the Institute of Property Rights, as the main focus in
preparation of the Central Committee of Ukraine was devoted to property rights. Questions concerning
general provisions of other rights, their systems and the features considered in isolation, which adversely
affected the quality of the rules. This situation has arisen, in our view, is that Ukrainian lawmaker did
not use appropriate in this case, a comprehensive approach to the regulation of these rights. An
outstanding application of such a model integrated approach to regulation Speech legal relations should
be a source of modern civil law — private law of ancient Rome classical period.

The purpose of this paper is to identify points in the reception of Roman private law proprietary
right modern Ukraine and implementation of positive, historically prudent legal experience to
improve the modern civil mechanism of regulation of real relationships.

Property law since the days of ancient Rome is traditionally considered a form related to the subject
of a thing (property), and although the primary sources of Roman private law is no corresponding
definition dominant in Novels is just a point of view. Yes, V.M. Hvostov noted that the proprietary
right in the subjective sense is right, giving the subject a direct dominion over the thing [6]. The
common feature of all real power is a legal entity over the thing — claimed G.F. Puhta [7].

The basis of the system of real rights in Roman private law criteria laid degree rule over individual
thing. It is the totality of powers that make up the content of a particular property law. The degree
of dominance is manifested in the possibilities of the subject in some way influence the thing.

At the heart of building a system rights in Rimsky, partial right foundation of the criterion Powers
dominions of emoticons Thing, which manifested in a set powers, components Contents of or inox
proprietary rights. Character abilities dominions reduced to a certain subject image to influence
thing.

So if it was a direct rule, which eliminates the influence of other people on this thing talking about
ius in re — of dominium and proprietas (ownership) and possessio (possession) as the broad content
of rights. If the person used someone else’s thing, then there iura in re aliena — right on the wrong
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things, namely servitutes (D.8.1.1.3) (easements), emphyteusis (D.6.3) (perpetual lease), superficies
(D.44.7.44.1) (superficies) and the right of pledge (D.20.1.4), a common feature of which was
limited compared to ownership, the range of powers. Note that in Roman private law of the classical
period for real rights was exceptional.

As noted above, property law of Ukraine consists of institutions such as ownership and property rights
on someone else’s property types are defined st.395 Civil Code of Ukraine. Thus, according to CC
Part 2 st.395 Ukraine bottle law may establish other property rights to someone else’s property. Thus,
in the text of this article is enshrined not only for limited real rights, but also provides an opportunity
to further expand their system by acquiring others not known at this time of real rights. At first glance,
such a rule is successful, it creates a legal framework for the legalization of real rights that arise in the
course of further development of military relations and improving civil law. However, in our opinion,
it also creates a problem and because introducing unrestricted installation of new types of real rights.
The essence of the problem stems from the absolute nature of this category of rights — they receive
legal protection from infringement by any person who infringes them. The position of the legislator in
this case is clear — if the person is endowed with certain rights, enforceable in accordance with its
protection. At first glance, this approach is successful because it creates a legal framework for the
legalization of property rights that arise in the course of further development of market relations and
the improvement of the legislation. However, in our opinion, it is at the same time contains a
particular problem, as proclaimed unrestricted establishment of new types of rights. The essence of
the problem stems from the absolute nature of this category of rights — they are subject to legal
protection from infringement by any person, infringes upon them. Position of the legislator in this
matter is quite clear — if a person is endowed with a certain right, therefore, legally secured his
defense. But in the case of uncontrolled expansion of the system of property rights in the future, this
principle does not work. There will be new law does not provide legal protection, which, in turn,
should not be. To avoid this, the basis of the relevant rules of the laws of the continental law system
based on the principle of an exhaustive list of rights in rem. Thus, it is provided by the civil legislation
of Germany, Switzerland, France, the Czech Republic. This principle is based on the fact that any
legal system, which borrowing provisions of Roman law, contains a well-defined, limited range of
rights in rem. This approach, in our view, it would be appropriate to consolidate and Ukrainian
legislation, as it gives the opportunity to prevent the occurrence of the above-mentioned problems.

Traditionally, the analysis of the system of property rights begin with a description of the property
right. This is due to the historically earlier registration of the institution of property in ancient Rome.
It is well known that the Roman lawyers have not developed a definition of property rights, which,
however, did not prevent them to use it widely. To designate the corresponding relations used terms
dominium and proprietas. The scope and limits of private property rights Romans were determined by
reference to the powers of the owner. This is due to the fact that the Roman jurists believed the
concept of property rights so clear that it does not require any definition, so they are not focused on
the creation of an appropriate definition, and characterization capabilities Property in relation to
things. As noted by V.K. Dronikov — «in daily life in transactions, the trial Roman concept of property
expressed by the formula: «This is my thing (res mea est)» [8]. Characterizing ownership emphasize
that it provided an opportunity to the owner comprehensive use and disposal of the thing, excluding
the possibility of any interference by unauthorized persons within the scope of the rule of the private
owner. Thus, the right to property is the complete and exclusive sovereignty over the face thing.

Some Roman lawyers have made, however, attempts to present the content of the right of
ownership in the form of separate powers. So, Paul believed that the right to use and extraction of
fruits (usufructus) represents a significant part of the right of ownership (D.7.1.4). His
contemporary Ulpian mind intent to list the components of property rights and insisted on the
indivisibility of its content. Both of these positions were reflected in the writings of scholars of
Roman law. Following Paul split up ownership of the powers tried to V.V. Efimov, T. Maretsoll,
L.B. Dorn, a contemporary of A.A. Podoprigora, E.O. Kharitonov, V.A. Savelyev, the opposite
point of view was held by L.K.Zagurskii, K.A. Mitukov, D. Grimm [9], who insisted on not
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appropriate fragmentation of ownership, because it was considered indivisible in nature. In our
view, both of the positions have certain advantages as well as significant drawbacks. Expanding the
ownership of its constituent powers, should not, however, forget that the owner remains the owner
and in the temporary absence of any of them, and with the abolition of ownership restrictions will
resume in full — to show the so-called principle of elasticity property. Therefore, to determine the
right of ownership by reference to the variability of proprietary rights is not taken into account the
existence of this principle. But it is also difficult to fully disclose the content belongs to the owner
of the rights, if we restrict ourselves to pointing out the possibility of the implementation with
respect to its property of any action, not focusing on what it is. Therefore, we consider it necessary
for the most complete study of the essence of the question, with his description of the content of
property rights through its constituent powers.

In our view, a part of the right of ownership opportunities can be grouped as follows: non-
transferable rights belonging exclusively to the owner and the rights that can be transferred to
another person, that is separated from ownership. The first category includes: 1) ius disponendi de
substantia — right to dispose of the essence of things (the conversion of forest to farmland,
destroying things), 2) ius alienandi — alienation things right (by transmitting to another person,
abandon it); 3) ius vindicandi — the right to reclaim things refund of any illegal owner; 4) ius
prohibendi — the right to prohibit another person to use the thing.

The second category consists of: 1) ius possidendi — the right of possession, 2) ius utendi — the right to
use salva rei substantia — maintaining the integrity of things, 3) ius fruendi — the right to give the
fruits and revenues of things possible, and without the consent of its owner. As you can see, even in
the classical Roman law the powers that make the content of property rights, had not the same weight
to its owner. The first category was more important and valuable, and the other — at least, but that
together they constituted a single full ownership of a person to a thing.

Based on the foregoing, we believe that provided for in the Civil Code of Ukraine st.317 for the
determination of property rights the traditional triad — the right of possession, use and disposal — is
insufficient for full disclosure of its contents. It seems that it would be more correct to speak of the
most complete on the property rights of the owner or of the need to supplement the triad indication
of the possibility of the owner of any that do not contravene the laws in force in respect of their
belongings.

Ownership of the state secures supplies of certain material benefits a particular person, being one of
the basic human rights of the economically developed society. However, the use of mineral
properties of things can be done, as noted above, and based on other proprietary rights and legal
nature — of rights to other people’s things, the very title of which refers to a person belonging to a
legal dominion over the property, previously assigned to another person. Virtually all of the
outstanding scientists novelists of the late XI1X early twentieth centuries resulted similar in the sense
of the definition of the institution. Of the most complete, in our view, we note the view
I.A. Pokrovsky, who defined the limited property rights as legal forms, providing an opportunity
lasting, that is self-contained simple personal consent and participation of a person in the ownership
of another [10]. From this definition it is clear that the main distinguishing feature of limited real
rights is that they provide an opportunity to use its subject a foreign thing in a certain way, so that
the ownership of the grantor thing in such use shall be limited to (encumbered).

In Roman law there was, as already mentioned, five kinds of rights to other people’s things:
possession, servitude, divided into types and subtypes, emphyteusis, superficies. This extensive
system of rights was formed quite late — the right of the classical period. Ancient Roman law
recognized only servitude servitude, namely land (servitutes praediorum seu rerum). Later, in
connection with the expansion of freedom of wills, there are private easements (servitutes
personarum seu hominum), consisting of usus (D.7.8.2), usufructus (D.7.11), habitatio (D.7.8.10)
(right to a life of living in a house belonging to another person) and opere servorum vel animalium
(right to use the work of others animals and slaves). Such a structure could have offered Marcian.
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He wrote: — «Servitutes aut personarum sunt, ut usus et usus fructus, aut rerum, ut servitutes
rusticorum praediorum et urbanorum» — «Servitude are either personal, as the right to use or
usufruct, or in rem as easements rural and urban estates» (Marc.D.8.1.1.3). In Roman legal science,
the term «iura in re aliena» applied only to the land servitude. Usufruct and other rights to use the
thing came to be considered personal servitudes much later in Justinian compilation. Superficies
and emphyteusis acquired property rights in rem only during the formulary process. A lien is also
only from the time pretorskim activity was to be protected in rem nature, ie rem claim [11].

In ancient Rome, one of the most common things on other people’s rights was an servitude. Its
appearance is caused by the uneven spread of natural goods (ponds, grazing, minerals, etc.) on the
land. To compensate for the shortcomings of one area at the expense of another Romans established
the right of the land owner, deprived of certain benefits (the dominant plot), use them on the next
site (serving). On the site, the title to which is limited, said he was «servit» — «is so appropriate
restrictions called easements (1.2.2.3), as opposed to «libertas rei» — «things free from servitude»
(D. 8.2.32.1), or «res optima maxima» — «things that are not burdened with an easement»
(D.5.16.90.16).

The subject land (predialni) servitude, so was the land or other real estate. Roman law for the
establishment of servitudes required under the following conditions:

1)  serving the site should be useful to the ruling — utilitas praedii dominantis (D.8.1.15), since
the purpose of the easement consisted precisely in providing the dominant portion of certain
useful properties [12];

2)  neighboring areas should be — duo praedia vicena esse debent (D.8.3.5.1), that is located in
such a way that the ruling could not be removed from service certain benefits;

3) the waiting area should provide ongoing, rather than temporary benefit — omnes servitutes
praediorum perpetuas causas habere debent (D.8.2.28). Therefore, the easement could not be
fixed under the suspensive condition or resolute, and for a certain period (D.8.1.4).

Implementation Activity servitude rights, in turn, also had to meet the requirements of the law. The
owner of the dominant plot had to exercise their right civiliter, that is the least harmful way for the
service area (D.8.3.1.6). We believe that compliance with the above mentioned conditions and
requirements generally applicable in our day, but the absence of their attachment to the Civil Code
of Ukraine is the legislative omission, which could affect the future on the effectiveness of the
implementation of servitude relationships.

Acrticle 401 of the Civil Code of Ukraine regulates two types of the right to use another person’s
property — land and personal servitude. In accordance with Part 1 of this article, the easement may
be established in respect of land, other natural resources (land servitude), and it may also belong to
the owner (owner) of an adjacent plot of land, as well as other specifically defined subject (personal
servitude) (Part 2 st.401 Civil Code of Ukraine).

Criteria division servitude rights for species were at one time identified by Professor
A.A. Podoprigora. The most important of these are the subject and object [13]. In accordance with
the Civil Code of Ukraine st.401 object servitudes acts land, other natural resources, real estate, and
their subject — any person who has received this right on the basis of the Civil Code of Ukraine
st.402. Subject of a personal easements should be considered the owner of the neighboring land, as
well as other specifically defined subject, and their object — the right to use someone else’s real
estate. Formally, both the above criteria used st.401 Civil Code of Ukraine, but in part 1 of article it
is only about rights, and in Part 2 — on the subject and object. Thus, based on the text of Part 2 of a
personal servitude can be installed only in respect of land (other real estate), and moreover, neither
in this nor in any other article of the Civil Code of Ukraine does not provide guidance on the
possibility of their existence in relation to movable property. A similar error legislative technique
has led to the substitution of concepts — both personal and land easements can be established only
with respect to property that completely negates the very essence of personal servitude rights.
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On this basis, propose to amend Part 2 st.401 Civil Code of Ukraine, and told her to read as follows:
«2. Easement may belong to the owner (owner) of an adjacent plot of land, as well as other
specifically defined subject and include the right to use someone else’s movable property (personal
servitude)».

Appropriate, in our opinion, is also enshrined in the existing law of proven historical experience
forms of personal servitude rights such as the right to use someone else’s movable property with the
ability to assign the resulting income from it (usufruct) and the right of the right to use someone
else’s movable property without such a possibility (Language Usage). This will not only have a
positive impact on the legal empowerment of civil rights and the dynamics of property relations in
the economic sphere, but also to confirm the continuity of the norms of Roman private law in the
civil law of Ukraine.

In addition, since Chapter 32 of the Civil Code of Ukraine, in contrast to the Roman primary
sources, does not contain detailed lists of servitudes (although based on Part 1 of the Civil Code of
Ukraine st.404 possible to distinguish several types of rights: the passage or transit through a
foreign land, laying and operation of power transmission lines, communication pipelines, provision
of water supply and irrigation, which in general corresponds to the content of Roman iter
(D.8.3.12.1); via (D.8.6.1.6); aquae-ductus (D.39.3.17.1); aquae-haustus (D.8.3.9)), article 404 of
the Civil Code of Ukraine also needs to be improved in terms of expansion of the system of land
servitude rights.

Summarizing all the above, it should be emphasized that the historical practice has proved the
feasibility of the existence of property rights institution, which provides legal guarantees full
satisfaction of the interests and needs of all the subjects of law, including in relation to such an
objective limited facilities like land. Should welcome the return of Ukrainian legislator to the
centuries-old practice-tested legal instruments. Today, an important scientific task is to comprehend
the theoretical content and the practical possibilities of the institutions, taking its origins from the
Roman private law. General The Institute of proprietary rights of ancient Rome, largely borrowing
Civil Code of Ukraine, have become an integral theoretical basis of modern civil law, the basis for
his perfect knowledge. History proprietary-legal relations, their experience of legal regulation in the
various legal systems, starting in the first place, with ancient Rome, is a stout foundation for the
further improvement of their positions in the modern civil law of Ukraine.
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VJIK 347.795.4: 347.82 (477)

MEXAHI3M HUBIJIBHO-ITPABOBOT'O 3AXHUCTY IIPAB ITACA’KHUPA
3A TOI'OBOPOM IIEPEBE3EHHSA ITACAKUPA ITIOBITPAHUM TPAHCIIOPTOM

Aobpukocos J1.C., 3m00yBau

3anopisbkuti HayioHATLHUL YHIGEpCUmen,
syn. Kykoscwvkoeo, 66, m. 3anopidxcoics, Ykpaina

VY crarTi MOCHiIKYIOTBCS THTAHHS SIK TEOPETHYHOTO, TaK 1 MPaKTHYHOTO 3HAYEHHS, ITOB’S3aHi 3
OCMHCIJICHHSIM Ha HOBHMX IIPHBaTHONPABOBHX 3acajaX CYTHOCTI aBTOHOMHOTO DEryJIOBaHHS
MIPAaBOBIAHOCHH 3 TIIEPEBE3CHHS MMACAKUPIB MOBITPSHHUM TPAHCIOPTOM, CYTHICTH Ta aJeKBaTHICThH
ICHYIOUOTO MeXaHi3My UIMBIJIbHO-NIPABOBOTO 3axHCTy IIpaB MacaXKupa 3a JOTOBOPOM IEepEeBE3CHHS
racakxupa MOBITPSIHUM TPAHCIIOPTOM.

[ToHATTS «OXOpOHA IMBLTBHUX IPaB)» OXOILIIOE BCIO CYKYIHICTD 3aX0/IiB, 110 3a0€31e4Yy0Th HOPMaIbHUH
nepeOir peamizauii mpas. [lo HOHSTTS 3aXUCTy BiH BKJIIOYA€ 3aXOAM HE TUIBKM NPaBOBOTO, aje M
€KOHOMIYHOT0, MOJITUYHOTO, OpraHi3aliifHOro Ta IHIIOTO XapakTepy, CHPSMOBaHI Ha CTBOPEHHS
HEOOXITHUX YMOB JUIsl 3/1iIHCHEHHS CY0 €KTHBHUX IPaB.

ABTOp pOOHUTH BHCHOBOK, IO MEXaHI3M 3aXHCTy IUBUIPHMUX MNpaB, BKIIOYAIOUN MEXaHI3M 3aXHCTy IIpaB
MacakupiB 3 JOTOBOPY IEPEBE3CHHS IAacakupa MOBITPSHUM TPAHCIOPTOM, ITOB’S3aHMH 3 MEXaHI3MOM
IIPaBOBOTO PETYNIOBAaHHA. BiH € BIJHOCHO aBTOHOMHHMM MOZYJIEM, SKHH 3aKiaZieH0 B MEXaHi3Mi
IIPAaBOBOTO PETYNIOBAaHHA HA BHUMAJOK MOPYIICHHSA IpaBa Iacakupa, BHKOHYE IIOINEPEIKYyBaIbHO-
OXOPOHHY (YHKIIiIO Ta 3aXUCHY (YHKIIIO y BUIIAJKy TOPYIICHHS IIPaB CTOPOHH JOTOBODY.
Kniouosi cnosa: 0o206ip nepesesenns nacajxcupa NOGIMPAHUM MPAHCHOPMOM, OXOPOHA, 3aXUCM Npae,
nacasicup, Mexanizm 3axucny, Mexanizm npasoeozo pe2yio6anHsl.

MEXAHM3M I'PAKJTIAHCKO-ITIPABOBOM 3AILUTHI ITPAB ITACCAXKHPA 11O JJOTOBOPY
INEPEBO3KH ITACCAKUPA BO31YIIHBIM TPAHCIIOPTOM

Abpuxkocos /I.C.
3anopooicckuii HayuonanvHwlil ynusepcumem, yi. JKyrkoeckoeo, 66, 2. 3anoposcve, Yrpauna

B crartpe HCCIICAYIOTCS BOIPOCHI KaK TCOPCTUYCCKOI'O, TaK U IMPAKTUYCCKOr0 3HAYCHHA, CBA3AHHBIC C
OCMBICJICHUEM Ha HOBBIX HYAaCTHOIIPABOBLIX HaydajlaX CYHNIHOCTH aBTOHOMHOI'O PEryJHMpOBaHUA
HpaBOOTHOLHeHI/Iﬁ IO MNEPEBO3KE IMACCAKUPOB BO3AYIIHBIM TPAHCIIOPTOM, CYHIHOCTL W aJACKBATHOCTb
CYILICCTBYIOIICIO MEXaHU3Ma Fpa)KZ[aHCKO'HpaBOBOﬁ 3alIUThI IpaB MacCaxupa Mo A0TOBOPY NEPEBO3KU
naccaxupa BO3QYyIIHBIM TPAHCIIOPTOM.

ABTOp OOHApYKMJI 3JIEMEHTHl MEXaHU3Ma T'Pa’kIaHCKO-TIPABOBOM 3alIMTHI MPAB Maccakupa, K KOTOPHIM
OTHEC: CyOBEKT M OOBEKT 3allUTHI, NMPaBOBbIE (OCHOBAHHS 3aIMTHI) M IpOLECCyalbHBIE NeCTBUSA
((popMmbI 1 CIIOCOOBI 3aIIKUTHI).

ABTOp JlenaeT BBIBOJ, YTO MEXaHM3M 3alIUThl I'Pa)XJaHCKUX IPaB, BKIIOYAs MEXAHHU3M 3aIWUTHl MPaB
MACCAKUPOB IO JOTOBOPY INEPEBO3KM IMACCaKMpa BO3MYLIHBIM TPAHCIOPTOM, CBA3aH C MEXaHH3MOM
IIPaBOBOTO perynupoBaHus. OH SBISETCS OTHOCHTENBHO aBTOHOMHBIM MOJYJIeM, KOTOPBIM 3aJ0XEH B
MEeXaHH3ME TIPaBOBOTO PErYJIMPOBAaHUS Ha CIy4dail HapyIIeHHS @paB MAcCaKHpa, BBIIOIHSIET
MIPEAYNPEIUTEIFHO-0XPAHHYIO (QYHKIHIO M 3alIUTHYIO (QYHKIHUIO B Cllydae HapyLICHHUs IpaB CTOPOHBI
JI0TOBODA.

Kniouegvie cnosa: 002060p nepegosku naccajxcupa 6030YUHbIM MPAHCHOPMOM, OXpAnd, 3aujuma npas,

RACCAdNCUP, MEXAHUZM 3AUUMbL, MEXAHUZM NPABOBO2O PE2YIUPOBAHUSL.

MECHANISM OF CIVIL LEGAL PROTECTION OF THE PASSENGER TRANSPORTATION CONTRACT
PASSENGER AIR TRANSPORT

Abrikosov D.S.
Zaporizhzhya national university, Zhukovsky str., 66, Zaporizhzhya, Ukraine

The article investigates the issues both theoretical and practical importance associated with the new
understanding of the principles of private autonomous nature of legal regulation of passenger air travel,
nature and adequacy of the existing mechanism of civil law protection of passenger rights under the
contract of carriage of passengers by air.

The concept of «protection of civil rights» covers the whole range of measures to ensure the normal
course of exercising the rights. The concept of the protection measures it includes not only legal, but also
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economic, political, organizational and other measures aimed at creating the necessary conditions for
subjective rights.

Protection subjective civil law is defined as an activity authorized or competent authorities on the
application of law enforcement public-coercive (measures of liability or protection measures) aimed at
recognition or restoration of a subjective right, which is implemented within only protected relationship.

In fact, the mechanism of legal protection is closely related to the mechanism of legal regulation (s).
Subjective right can be protected only if it is fixed (protected).

The author found the elements of the mechanism of civil law protection of passenger rights, which
carried, subject and object of protection, the rule of law (base defense) and proceedings (forms and
methods of protection).

Thus, the mechanism of legal protection under implementation is the safety civil relationship, elements of
which are subject, object protection and content protection. The basis of this relationship is the norm, is
enshrined in the Treaty and acts of civil law and legal fact — a violation of subjective rights protected. At
this stage, this relationship can be transformed into a legal relationship of civil liability. The content is
legal proceedings (forms and methods of protection, which form — jurisdictional and neyurysdyktsiyni,
how — how, under Art. 16, Civil Code of Ukraine).

The author concludes that the mechanism of protection of civil rights, including the rights mechanisms of
the contract of carriage of passengers by air passenger related to the mechanism of regulation. It is
relatively self-contained unit, which is incorporated in the mechanism of regulation in case of violation of
the passenger performs preventive-protective function and protective function in case of violation of the
rights of the contract.
Key words: contract of carriage of passengers by air, protection of rights, passenger protection mechanism,
the mechanism of regulation.

[lepeBe3eHHs1 mMacakupiB TOBITPSIHUM TPAHCIOPTOM Hapa3li € HAWIIBUAIIMM  CIIOCOOOM
nepecyBaHHsi ix y mpocrtopi. Hapasi BiH € ogHuM 3 HalOe3nmevHIimuX cepel] 1HIIMX BHIB
NepEeBE3CHb.

ToMy nuTaHHs, SKi BUHHUKAIOTh 3 MPUBOAY HEBUKOHAHHS YW TOPYUIEHb BUKOHAHHS JIOTOBOPY
MEPEBE3CHHST IMACAKUPA TOBITPSHUM TPAHCIOPTOM, SK TIPABHIJIO, CTOCYOTHCS KOMITCHCAIIIT;
BiJIIIIKOIYBAaHHSI MOPAJIbHOT IIKO/IU; KO/, 3aBAAHO1 )KUTTIO Ta 3[J0POB’I0 MACAKUPIB.

Crenncgika HaIlOHaJIBLHOTO TPAHCIOPTHOI'O 3aKOHOJABCTBA B CUJy TPaJMILii, sIka ICHyBajia IIE 3a
yaciB CPCP, o0yMmoBHIIa BiZIBEpTY HEBIAMOBIJHICTh OCTAHHLOI'O BUMOTaM Cy4acHOi LIUBIIICTUKU Ta
notpedaM macakupiB, OXOPOHIOBAHOCTI Ta 3aXUCTY iX MpaB 3a JIOTOBOPOM IEPEBE3ECHHS.

JloBOI YacTUMU € BUMAAKH, KOJMHU MacaXupu (aKTUYHO CTAIOTh 3apyYHUKaMU TPaHCIOPTHOL
CHUCTEMHU 1 HE B 3MO031 pealli3yBaTH HAJIC)KHUM YHHOM CBOE MPABO HA CBOOO Iy MEPECYBaHHS.

Ile mpuxmagu cKacyBaHHs peiciB, OaHKpyTCTBa aBiakOMIaHiM, OaHKpPYTCTBAa TYPUCTHUYHHMX
orepaTopiB, sIKI BYaCHO HE OIUIATWIM BapTICTh 4YapTepy ((dpaxTyBaHHS) MOBITPSHOIO CYJHA,
BHACJIIJIOK YOT0 MacaXKUpH 1HKOJM BHACIIJOK HecTadi (iHAaHCOBUX PECYpCIB HE B 3MO31 JIOJETITH
nonomy. [Ipu iboMy Bijf 6aHKpyTa 1 KOMIIEHCAIIIT OTPUMATH BUJIAE€THCS JTIOBOJII BAXKKOIO CITPABOIO.

OcoOUBICTh TOTOBOPY MEPEBE3EHHS BUSBISAETHCS Y TOMY, IO BiH € MyOJIIYHUM JIOTOBOPOM, a 3a
CIOCOOOM YKJIQJIaHHS — JOTOBOPOM IIPO MPUETHAHHSL.

Bianoginuo o ¢1.915 LK Ykpainu, nepeBe3eHHs, 10 3A1HCHIOETHCS FOPHIUIHOI0 0CO00I0, BBAKAETHCS
TIEPEBE3EHHSIM TPAHCIIOPTOM 3araJIbHOTO KOPUCTYBAHHS, SIKIIO 13 3aKOHY, HIIMX HOPMAaTHBHO-TIPABOBHX
akTiB abo JiIeH3ii, BUAAHOI I OpraHi3ailii, BUIUIMBAE, MO0 BOHA Mae€ 3MIMCHIOBATH IEPEBE3CHHS
BaHTaXy, IaCAXUPIB, Oaraxy, MOIITH 3a 3BepHEHHSIM OY/Ib-SKO0i 0COOU.

I[OFOBip MEPCBC3CHHA TPAHCIIOPTOM 3araJibHOTO KOPUCTYBAHHS € HY6J'Ii‘{HI/IM AOTrOBOPOM.

JloroBip MOBITPSTHOTO MEPEBE3EHHS MacaXupa € MyOJIYHUM JOrOBOPOM, OCKUIbKU aBlaKOMITaHis SIK
KOMepIliiiHa opraHizallisi He Ma€ MpaBa BIIMOBUTH MacaXHpy B YKJIAJCHHI JI0TOBOPY MEPEBE3CHHS.
Ile 3yMOBIEHO MPAaBOBHM CTATyCOM aBiaKOMIIaHii, sika Ma€ BIAMOBITHY JIIEH31I0 Ha 31HCHEHHS
aBilal[ifHUX MepeBe3eHb MACAKUPIB.
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Bonanouac, 1oroBip MOBITPSHOTO NMEPEBE3E€HHS Macakupa € i1 JOrOBOPOM IPHETHAHHS, OCKUIBKU
nmacakup yKiIazae JOroBip Ha yMOBax, IO BH3HAYAIOTHCS MEPEBI3SHUKOM. YMOBaMH YKJIAJCHHS
JIOTOBOPY TOBITPSHOTO TIEPEBE3CHHS IMacakKMpa € HE TUIBKM OIUlaTa MacakKHUpoOM KBHUTKA, a U
000B’s13KOBE BUKOHAHHSI BUMOT aBialliiiHOT O0e3MeKHn — peecTparlisl macakxupa, MomepeIHii OTJIsil, a
pU MIDKHApOJHOMY MOBITPSHOMY IEpEBE3€HHI — BUKOHAHHS BHUMOT MHTHOTO Ta MIrpaumiiHOTro
KOHTPOJIIO.

Ocob6nuBICTh MyOJIIYHUX JTOTOBOPIB BUSBISIETHCSA 1 B TOMY, IO 3aMOBHHUK (TacaXHp) € CIa0KOI0
CTOPOHOIO JIOTOBOPY, OCKUIBKM HE Ma€ 3MOTH (OpPMyBaTH YMOBH JOTOBOpPY, BiH M0O30aBIICHHI
MO>KJIMBOCTI BHECTH 0 JOTOBOPY YMOBH, Ki O HagaBali HOMY JOJAaTKOBUX rapaHTi peasnizamii
HAJIS)KHUX HOMY ITpaB, IX OXOPOHH Ta 3aXUCTy. B 3aKoHOMaBCTBI Hapa3i Taki MPaKTUYHO BiJCYTHi.

Tomy 00’€kTOM HAmIOro AOCHIPKEHHS € CYCIIbHI BIJHOCHHHM y cdepi NepeBe3eHb NacaxHpiB
HOBITPSHUM TPAHCIIOPTOM.

[IpenMeroM MOCHIIKCHHS € TIO3WTHBHE 3aKOHOJABCTBO, CY/AOBa IPAKTHKA, Mpaili MPOBITHUX
YYCHHUX-IIUBUTICTIB, SIKI CTOCYIOTBCS MEXaHI3MY IIMBUIBHO-TIPABOBOTO 3aXHUCTy IpaB IMaca)kupa 3a
JIOTOBOPOM TIEPEBE3CHHS MACAKUPA MOBITPSIHAM TPAHCIIOPTOM.

MeTor0 CTaTTi € BUABJICHHS MPOOJEMHUX MUTaHb TEOPETHYHOIO Ta MPAKTUYHOTO XapakTepy, SKi
CTOCYIOTBCS BUSIBIICHHSI 0COOJIMBOCTEH MEXaHI3My IIUBIIHHO-IIPABOBOIO 3aXHCTY MPaB Macakupa 3a
JIOTOBOPOM TIEPEBE3CHHS MaCAKUPa MOBITPSIHUM TPAHCIIOPTOM, HOTO €JIEMEHTIB, 1X B3a€MO3B 30K,
pO3poOKa peKOMEH A M010 X BUPIIICHHS.

Z[J'IH JOCATHCHHSA MCTH aBTOP ITIOCTABUB Taki 3aBJaHHA:

— BU3HAYUTH 3aCaJd MEXaHI3My IIPAaBOBOTO DETYJIIOBAaHHS IIPABOBIIHOCHH 3 TIE€PEBE3CHHS
[ACAKUPIB MOBITPSHUM TPAHCIOPTOM;

— BHU3HAYUTH OCOOIMBOCTI aBTOHOMHOT'O PETYJIFOBAHHS JOCIIPKYBAaHUX MTPABOBITHOCHH;
- BHU3HAYUTU OCOOIMBOCTI OXOPOHHU Ta 3aXUCTY IpaB MacakupiB;

— BU3HAYUTH OCOOJIMBOCTI TPABOBITHOCHH BIJAIMOBIJATBLHOCTI 3a JIOTOBOPOM TIEPEBE3CHHS
nacakupa IMOBITPSHUM TPAHCIOPTOM, iX MICHE B MEXaHi3Mi 3axXUCTy IpaB Hacaxupa (3a
JIOTOBOPOM IEPEBE3EHHS Maca)Kupa MOBITPSIHUM TPAHCIIOPTOM);

— PO3poOUTH peKoMeHaallii 3 MiABUIIIEHHS e()EeKTUBHOCTI MEXaHI3MY 3aXUCTY MpaB Macaxupa.

TeopeTnuHO0 6a3010 HAYKOBOTO JIOCIHIKEHHS MOCIYTyBaJIM IMpalll TaKMX BIIOMHUX YKPAaiHCHKHUX 1
3apyOixHux mnpaBo3HaBliB: sk C.C. Anekceea, C.M. bepseno, /I.B. bobposoi, T.B. bonnap,
M.IL. Bpariacekoro C.M. bparycsi, B.A. BacunweBoi, B.B. Bitpsucekoro, M.K. I'ansHTHya,
B.I1. I'pubanoBa, O.B. [Izepu, A.C. Josrepra, O.C.lodde, O.IO.Kabankina, B.M. Koccaka,
0.0. KpacaBunkona, H.C. Ky3nenosoi, B.B. JIyus, €.0. Miuypina, O.A. [lymkina, P.O. Xandinoi,
€.0. XaputonoBa, .M. llleuenko, [I'.®. Hlepmenesuua, E.J[. [llemenina, P.b. lumku,
B.C. lllep6unu, I'.B. Camoiinenka, O.M. HeunnypeHka Ta 1HIINX HAYKOBIIIB.

Komucs 1. Kant nmomiTus, 110 moauHy TypOye 6araTo muraHb, Ha SKi BOHa HECIIPOMOXKHA BIAMIOBICTH
yepe3 X HaJAMIpHY CKIaAHICTh. 3HaMeHuTuil BuchiB I. Kanta mpo Te, 1110 1opucTy 1 1oTenep NIyKaroTh
ne(iHiIio I CBOTO MOHATTS MIPaBa, 3aJIMIIAEThCS aKTyallbHuM [ 1, c. 432].

Woro criepiTumsuuk . Terens 3a3HayaB, IO MM3HAHHS MPeAMETa HE JAEThCS HaM BT IPUPOU. Y
KO>KHOT JIFOJIMHH € Tajiblli, BOHa MOXKE€ OTPUMATH IeH3eNb 1 (hapOu, aje e e He poOUTh ii MUTIIEM.
Taka x cuTyaris i 3 MucieHHsM. J[yMKa Mpo MpaBO HE € YMUMOCHh TAKWM, YUM KOXXKHHH BOJIOJI€E
Oe3rnocepeiHbO; JMIIE MPaBWIbHE MHCICHHS € 3HAHHSAM 1 Mi3HAHHAM IpeaMeTa, TOMY Halle
Mi3HAHHS TOBUHHO OYTH HAyKOBUM [2, ¢. 58].

Mu HaBMHCHE MTPOLUTYBAJIM BUCIOBICHHS BUAATHUX (ilocodiB, MAalOUYM Ha METI MiJKPECTUTH AiHCHY
CKJIQJTHICTh 3aBJIaHb, 10 CTABJIATHCS MEPE] TOCIITHUKAMHU, 1 OCOOJIMBO, 10 CTOCYETHCS JOCIIIKEHHS
crier(iky MPaBOBIIHOCHH Ta OCOOIMBOCTEH X MPaBOBOTO PETYIIOBaHHS.
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[Ilo6 naTtu BiANOBiAI Ha TMOCTAaBJIEHI B TeMi CTaTTi NMHUTAHHs, BapTO 3pO3YMITH. sIKa HpPUPOIA
MPAaBOBIIHOCHH 3 TICPEBE3CHHsI MMACAKUPIB; sSKa MpaBoBa IMPHPOJA JOTOBOPY IMEPEBE3CHHS
nacakupa, WOTro poJib B PETYJIIOBaHHI CYCIUIBHUX BiJIHOCHH, BIiAMOBINATBHICTH 32 JOTOBOPOM;
0COOJIMBOCTI ITUBUILHO-TIPABOBOTO 3aXHUCTY IMPaB MACAKUPIB, K CHOKUBAYIB MOCIYT IMiAMPUEMCTB
TPAHCHOPTY; POJIb IIUBLIBHO-IIPABOBOI BiIMOBIIANILHOCTI B MEXaHi3Mi IIUBIILHO-IIPABOBOTO 3aXUCTY
IpaB Macaxupis.

[TepeBe3ennst macaxupis € crenudivHO cPeporo MUBLILHO-TIPABOBOTO PETYIIOBaHHS. TpaguIiiHo
cepel LMBUIICTIB HAyKOBINB, SKI TNEepeUMarOThCsA MpobieMaMu 3abe3redeHHsT e()EKTHBHOTO
MEXaHI3My  IUBUIBHO-TIPABOBOTO  PETyJIOBaHHS  IEPEBE3CHb  MACAXHUPIB,  HA3MBAIOThH
TpaHCIIOpTHUKaMU. 1]e 3yMOBIIEHO PsiZIOM YHHHHUKIB, SIKI 00YMOBJIEH] crienndikor came JisUTbHOCTI
TPAHCIOPTY, 32 JJOMIOMOTOI0 SIKOTO 3/1IHCHIOETHCS TICPEBE3CHHS.

Came ns cnemnudika 3yMOBIIOE€ ICHYBaHHS 3HAYHOI'O MAacUBY HOPMATHBHO-TIPABOBUX AaKTiB, SKI
MOKJIMKAH] 3a0€3MeYNTH YperyIbOBaHICTh MPABOBITHOCHUH y cdepi mepeBe3eHpb macaxupis. Cepen
Hux LK VYkpaimm 2004 p., TpaHCHOPTHI CTaTyTH Ta KOJEKCH, y ToMmy uucii CTaTyT 3ali3HHIb
VYxpainu, Craryr aBromoOuibHoro Tpancmopry, KTM Vkpainu ta [oBitpsauii Kogexc Ykpainn
2011 poky.

Tum HE MeHIe, 3a3HAYCHI aKTH MICTATH 3arajibHI TOJIOKCHHS IPO 3MIMCHEHHS MEpeBe3CHb
BaHTaXIB, MacaxupiB, Oaraxy. Jleramizamis B peryiaiOBaHHI MPaBOBIAHOCHH 3 TMEPEBE3CHHS
racakupa THUM Y{ IHITUM BUIOM TPAHCIIOPTY 3IiHCHIOEThCS [IpaBmiiaMu repeBe3eHHs MacakupiB
BIIMOBIAHUM BHJIOM TPAHCHOPTY, 30Kpema [lpaBunamm HanaHHS TOCTYr MacCaKUPCHKOTO
aBTOMOOUIBHOTO TpaHCIIOPTY, 3aTBepkeHnMH [locTanoBoro Kabinery MinictpiB Ykpainu Big 18
mororo 1997 p. Ne 176; IlpaBunamu nepeBe3eHHs MacaKupiB, Oaraxy, BaHTaxo0araxxy Ta MOIUITH
3aJI3HUYHUM TPaHCHIOPTOM YKpainu, 3arBepkeHMMH Hakazom MiHicTepcTBa TpaHCHOPTY Ta
3B’s3Ky Ykpainu Big 27.12.2006 p. Ne 1196; IlpaBunamu HOBITPSHUX TEPEBE3CHb MACAKUPIB 1
Oaraxy, 3arBepmkeHnMu Haxazom MinictepctBa iHbpacTpykTypu Yipainn Bim 30.11.2012 p.
Ne735.

JleranpHuil aHai3 cCHeLiajJbHOI HAyKOBOI JITEpaTypu, 3a3HAUYEHUX BHILE CTAaTYTIB, KOJEKCIB,
[TpaBui nepeBe3eHb NacaKUPiB J03BOJISIE 3pOOUTH PsiJi BUCHOBKIB.

['on0BHMIT BUCHOBOK 0a3yeThCsl HA BU3HAYEHOCTI BIAMIHHOCTI MEXaHI3My IIPaBOBOT'O PETYJIIOBaHHS
NepEeBE3eHHS MAaCaXXUPIB PI3HUMU BUJIaMU TPAHCIIOPTY.

Hapasi numie Ha noBiTpssHOMY TpaHcHopTi npuitHaTo [IpaBuiia nepeBe3eHb nmacaxupis BiJINOBIAHO
10 Momnpeanbcbkoi KoHBeHLII 1999 poky, ska mnepeabadae BiJNOBIANBHICTh MEPEBI3HUKA 3a
HEBUKOHAHHS YH HEHAJICKHE BHKOHAHHS JOTOBOPY TIEPEBE3CHHS TacakWpa MOBITPSHUM
TpaHCcoOpTOM. 30KpeMa, Hew mepeadadeHa oOOMekeHa IUBIIBHO-TPABOBA BiAMOBIIATBHICTD
MEepEeBI3HMKA 3a 3aTPUMKY B JOCTaBILl Macakupa 10 MICLsl MPU3HAUEHHS 3aJIe)KHO B1Jl TPUBAJIOCTI
3aTPUMKM 1 JalbHOCTI MOJBOTY. BiANoBiAaibHICTH 3a ILIKONY, 3aBJaHy >KUTTIO YU 3]0POB’IO
nacaxupa, Tex ooOMmexyerbcsi cymoro B 100 000 cremiaibHUX TIpaB 3aMo3UYEHHS Ha KOXKHOTO
nacaxxupa.

BBakaemo, 1110 11€ HE CIIpHUsI€ KOMIIEHCATOPHIN (YHKIIIT IMBIJILHOTO TIpaBa.
Ha iHmmx Buaax TpaHcnopTy NoAiOHI HOpMM B3aralii BiZICYTHI.

Buxin 3Hax0aMMo yepe3 BU3HAHHS JIOTOBOPY MEPEBE3EHHS MacaXxupa CHOKUBYUM TOTOBOPOM, 1110
HA/Ia€ TACaKUPOBI TOJATKOBMX TapaHTii 1 MOXIMBICTH CKOpPHUCTaTHCA 3aco0aMu 3axXuUCTY,
nependaueHuMu 3akoHoM Ykpainu «[Ipo 3axuct mpaB cnokuBauiB». Binrak, BapTo macaxupa
BBAJKATH CIIOKUBAYEM.

Hapasi [IpaBuna mnoBiTpsHUX NepeBe3eHb NacaxkupiB 1 Oaraxky 2012 poky € NpUKIagAOM JUIs
periaMeHTanii NpaBoBIAHOCHH MEPEBI3HUKIB 1 MaCaKUPiB, IPOTE, 1 BiH Ma€ MEBHI BaJIH.

[Ipumipom, BIH MICTUTH Psii HOPM, SIKI BIIBEPTO KaXKyuH, € perjaMeHTHUMH. Tak, 3riiHo 3 1.3
rmaBu 3 IlpaBun macaxkupam Oi3Hec- Ta mpeMiyMm-KiaciB (koMdopr-kiacy) coemiaabHO
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MiATOTOBICHUMH  OOpPTHPOBIIHMKAMHU  HAJAEThCS  OJHAKOBE OOCIYrOBYBaHHSA, a  CaMe:
1HIUBIIyaIbHUI HAO1p KypHAJIiB Ta ra3eT; KOBJApa, MOAyIIKa (HE3aJeKHO BiJl TPUBAIOCTI MOJIbOTY);
OKpEMUI1 TyaseT; Temia BOJOora CepBeTKa s pyK mepes NpuioMoM Txki.

3rigno 3 1.9 ['maBu 3 [IpaBui Temreparypa 3aKycok, OJIr0/] Ta HAoiB, 10 MPOTIOHYIOTHCS HAa OOPTY
MOBITPSIHOTO CY/IHA, MOBUHHA OyTH: Taps4i O6mona — +65/70 rpagyciB 3a LlenbcieM; rapsiai Hamoi —
+75 rpanyciB 3a llensciem; xomomni 6moma — +10/14 rpaayciB 3a Ileasciem; 3akycku — +10/14
rpaaycis 3a llensciem; mpoxonoani Haroi — +10/14 rpamxycis 3a Llenbciem.

BignosigHo 1o n.1 I'maBu 4 [IpaBui nepeBi3HUK MOBUHEH HAJATH TAacakKHpaM 3a BCTAHOBJICHUMH
HUM HOpPMaMH{ XapyyBaHHS Ta MPOXOJIOJHI HAMOi 1 MOXIIMBICTH 3MIHCHUTH JBa OE3KOLITOBHUX
J3BiHKH 200 BIANPaBHUTH TeJEKC-, PaKC-TOBIIOMIICHHS YU MOBIJOMJICHHS €JIEKTPOHHOIO IOIITO¥O,
SIKIIIO JIJISL ITHOTO € TEXHIYHI YMOBH, Y pa3i 3aTPUMKH PEiCy Ha CTPOK:

- IBI TOauHU a00 OLIbIIe BiJ 3allJJAHOBAHOTO Yacy BIAMPABICHHs peiicy aanbHIicTIO 10 1500
KUJIOMETDIB;

- TP ToAWHU abo OlNIbIIe Bif 3aIUIAHOBAHOTO Yacy BiJMIpaBlIeHHs peiicy aanpHicTiO Bix 1500
1o 3500 kisomeTpiB;

- YOTUPH TOAMHU a00 OLUIbINe Bij 3alJIAHOBAHOTO Yacy BiAIMpPaBIICHHS PEiCy Uil BCIX 1HIIUX
peiiciB, HE 3a3HAYCHUX Y APYrOMY Ta TPETHOMY ab3aIax 1bOro IMyHKTY.

SIK0 BUKOHAHHA 3aTPUMAHOrO peHCy BIAKIANAa€ThCS HA HACTYNHUN J€Hb 3a JHEM Horo
BUKOHAHHS, Tepen0adeHuM pO3KJIaJO0M 1 3a3HAYCHWM Y KBUTKY, MEPEBI3HWK MOBUHCH HAIaTH
nacakupaM HOMEpH y TOTelll, XapuyBaHHs Ta 3a0e3NeyuTu TpaHchep 3a MapuipyToM aepomnopT —
roTeNb — aepomopT.

Hageneni BuMorwy, sik paBuiio, ayOsroroThest B [IpaBuiax mOBITPSHHX NepeBE3eHb MacaXHpiB Ta
Oaraxxy BiamoBimHuX aBiakommanii. [Ipukmagom crmyryrors [IpaBuia mpuUBaTHOTO aKI[iOHEPHOTO
TOBapuCTBa «ABiakommnaHisa «MikHapoH1 ABianmiHii Ykpainny» [3].

ToOTO, OCKIJIBKM MEPEBE3E€HHS MacaXUpiB MOBITPSHUM TpaHcnopToM BperynboBaHo LK Vkpainu,
[ToBiTpssHUM KonekcoM, [IpaBuiiamMu MOBITPSHHMX IEPEBE3€Hb MAaCaXUpIB 1 Oaraxy, iX yMOBHU €
YMOBaMH KOHKPETHOTO JOTOBOPY TEPEBE3CHHs MacaKupa MOBITPSIHUM TpaHCIOpToM. DakTHYHO,
MacakKup, Kymylo4dd KBUTOK Ha CIiAyBaHHS 3a IEBHUM MapIIPYTOM, akIenTye opepTy nepeBizHuKa
1 TOTOJKYEThCS 3 yMOBaMM 1 IpaBWJIaMM IepeBe3eHHs nacaxupa. [lyOmiyHuil morosip mpo
NPUEIHAHHS € YKIIQJCHUM.

Uu icHye MexaHI3M peaiizailii MpaB Macakhpa 3a JIOCHIDKYBaHUM J0roBopoM? BiamoBias
MO3UTUBHA — icHYye. BinmoBigHo no monoxkenb LK Ykpainu, goroBopu MoBHHHI BUKOHYBATHCA.
[Ipukianom cayryroTh 1 monepeHi MOJI0KEHHS.

Pa3zom 3 TuM, Ha MUTaHHS aJeKBAaTHOCTI MEXaHI3My LIUBIJILHO-IIPABOBOIO 3aXMCTy MpPaB Macakupa
BUMOIaM 1 moTpedaM OCTaHHBOT'O, BaXKKO JAaTH CXBajbHY BiAnoBiab. [lo-meprie, 3a Hammm xe
NPUKIAZAOM HIOAO TEMIepaTypu CTpaB Ta HAloOiB BiACYTHIH MexaHi3M KoHTpoito. Ha Bumamox
nopyiieHHss Bumor [lpaBui BiACYTHIN MeXaHI3M LMBUIBHO-IIPABOBOI'O 3aXHCTy MpaB Macaxkupa.
JlJis IIUBLTICTHKY 3BUYHUM 3aCO00M 3aXHCTy € KOMITGHCAIlisl Y BHUIJISAL mTpadHOT HEYCTONHKH 3a
NopyiieHHss ymoB JoroBopy. IIpore, ocrtaHHs He mnependaueHa HI yMOBaMHU JOrOBOpPY, Hi
[TpaBunamMu nepeBe3eHb MacaxXupis.

Taka x cama cuTyais 13 3aTPUMKOIO PEHCy, — M0 CTOCYEThCSA OOOB’SI3KY MEpPEBI3HUKA HATaTH
nacakupaM 3a BCTAHOBJICHUMH HMM HOpMaMM Xap4yyBaHHsS Ta MPOXOJIOJHI HAMOi 1 MOXJIHBICTh
3MIACHUTH JBa OE3KOIITOBHMX J3BIHKM a00 BIANPAaBUTU TeNEKC-, (PAKC-TIOBIIOMIIEHHS YH
MOBIIOMJICHHSI €JIEKTPOHHOIO TMOINTOI0. AJie Xk, SK BIZIOMO, MEPEBI3HUKU CIHiBIPALIOIOTh 3
aeporopTaMH Ha IMiICTaBl JOTOBOPIB. AeponopT HEe Mae 000B’SI3KY BIIMOBIIATH Mepe]] MacaKupaMu
3a 3000B’S3aHHSAMM TEBHOI aBiakoMMaHii 1 HaBHaku. ABIaKOMIIaHII HE MAalOThb Ha TEpUTOPIT
aepornopTy BIANOBIAHOI 1H(GPACTpyKTypH (Ui 3a0e3leueHHs XapuyBaHHS, BOJM, Tele(OHHHUX
po3MoB To1110). ToXk JaHa HOpMa BUIJIAJA€ HE 1HAKIIE, K JEKIapaTUBHOIO.
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O3HaueHa Tema CTAaTTi SK MEXaHI3M LMBUILHO-IIPABOBOI'O 3aXMCTy NpaB Macaxkupa TO3BOJSE 1
BHMara€ OJHOYACHO [IaJE€KTUYHO MITXOJUTH 10 BUPIIICHHS MPOOJIEMH, JTO3BOJISIE PO3IIISIATH
MEXaHi3M IIPABOBOTO PETYIIOBAHHS SK €UHHUI PETyISTUBHO-OXOPOHHHI MPOIIEC, Y PAMKaX SIKOTO
HOpMa BIAMOBIZAJIBHOCTI 1 BIAMOBIAAIBHICTh €IWHI Yy CBOiX (YHKIISAX: OXOPOHSIOYHM, BOHH
PETYIIIOIOTH 1, PETYIIOI0YH, OXOPOHSIOTb.

TyTr BUHUKae HEOOXITHICTh y BiAMEXKyBaHHI KaTErOpild «OXOpOHa» Ta «3aXHUCT», B OCMHCIICHHI
KaTeropii «MexaHi3M MpPaBOBOTO 3aXUCTY»; BHPIIICHHS MUTaHHS 3B SI3Ky KaTeropiii «3acobu
MIPABOBOTO 3aXKUCTY» 1 «(POPMH 3aXUCTY».

3rifiHoO 3 MiIX0A0M, SIKUH CKJIAaBCs B IIMBUTICTHIIL, HApa3i 3aXUCT IUBUIBHUX MPAB PO3TISAAETHCS SIK
nepeadaveHi 3aKOHOM 3aXOJH, CHPSIMOBaHI Ha BIJHOBJICHHS a00 BW3HAHHS ITUBUIBHUX IIpaB 1
3aXUCT IHTEPECIB MPHU iX MOPYIICHHI a00 OCTOproBaHHI. HaTOMICTh MOHSATTSI «OXOpOHA IUBLITBHUX
IpaB» OXOTUTIOE BCIO CYKYITHICTb 3aXO0/IiB, 110 3a0€31e4yI0Th HOpMaJIbHUHN Mepedir peaizaiii npas.

[HImMMU coBaMU, i 3aXUCTOM IPaB CIIOKHMBAUiB (2 MM BH3HAIM MACaXHpa CIIOKUBAYEM) BAPTO
PO3YMITH CYKYIHICTh IMPAaBOBUX 3ac00iB, CIPSIMOBAHMX Ha BIJHOBIEHHA 1 (a00) KOMIIEHCAIliO
MOPYIIIEHUX MPaB CIIOKUBAYIB.

OcHOBHHMM 3aCO00M BHCTYIIA€ BIIIKOTyBaHHS IIKOIM, 1 30KpeMa, MOpalibHOT (HEMaitHOBOT).

Pazom 3 TMM, aHami3 CyJOBOi NMPaKTUKH CBIMYUTH, IO JOBECTH HASBHICTH MOPAIBLHOI IIKOIU
JCKOJIM BUIAETHCS BAXKKO, a 1HKOJM HEMOJXKJIMBO, HE TOBOPSYM Bxke mpo 11 po3mip. [Ipumipom,
3aTpuMKa Ha J00y B JIOCTABII Macakupa 3a CyJOBUM PIIICHHSIM 4acTo He nepesuirye nudpy 100-
150 rpuBeHb, 110 MPAKTHYHO HIBEIIOE OCHOBHE 3aB/IaHHS I[UBUIICTUKU HA MMOMIOHHIA BUITAI0K, KON
OllHA 31 CTOPIH MOPYIIyE YMOBH JOTOBOPY, IOJO KOMIICHCAIlli 3aBIaHUX HEBUKOHAHHSIM YU
HEHAJIC)KHUM BUKOHAHHSIM JIOTOBOPY 30UTKIB.

Sx Mu BXKe 3a3HaYa M, IIe TIPIIOK € CUTyallis OaHKpYTCTBa aBiakommadii, sk e Oymo 3 AK
«Aepocity. [lacaxxupu 3a3HaJIM 3HAYHUX 30UTKIB 1 HE OTPUMAIN KOMITCHCAITIMH.

Hamenene mie pa3 miakpecitoe HEOOXiHICTh (DYHKI[IOHYBAHHS JII€EBOTO MEXaHI3My 3aXHCTY INpaB
Macakupis.

Sk BUSBISETbCA, I MEXaHI3M Ma€ IPYHTYBaTUCS HE JIMIIE Ha KOHLEMIIl HUBIIbHOI JTOrOBIpHOL
BiJIMOBIAAILHOCT1, OCHOBHUM 3aCO0OM $IKOi € BiJIIIIKOAYBaHHS 30MTKIB Ta MOpaibHOi mkoau. Ciif
3aMpoOBaJ T JIOJATKOBI 3aCO0M TapaHTYBaHHS 3aXUCTy TpaB MacaXUpiB, SK 1€ Ma€ Micle y
BiJIHOCHHAX 3 PO3MIILIEHHS JEMO3MUTIB Y KOMEPLIMHUX OaHKax 1 AisuibHicTIO DOHAY rapaHTyBaHHS
BUIIAT PI3UYHUM OcoOaM.

Ilepmr 3a Bce 3°sCyeMO, M0 B IUBUICTUII PO3YMIETbCA i «OXOPOHOIO», <«3aXUCTOM,
«MEXaHI13MOM 3aXHUCTY».

Sk 3a3naumB P.b. Hlumka, 3aXuct Cy0’ €KTMBHOTO LMBUIBHOTO MpaBa BU3HAUYA€ThCS SIK AISNIBHICTH
YIIOBHOBR)XEHMX a00 KOMIIETEHTHHX OpraHiB II0/I0 3aCTOCYBaHHsS IPAaBOOXOPOHHMX 3axOJiB
JIep’KaBHO-TIPMMYCOBOTO XapakTepy (3aXOJiB BiAMOBIIAILHOCTI a00 3aXO[IB 3aXHUCTY), CHPSIMOBaHUX
Ha BU3HAHHA a00 BIIHOBJICHHS MOPYILIEHOT0 Cy0’€KTHUBHOIO MpaBa, 10 PEali3yeThCsl B MeXKaxX TLIbKH
OXOpOHIOBaHUX MPaBOBITHOCHH [4, c. 279].

VY HaykoBi#l JiTeparypi KaTeropis «IpaBoBa OXOpOHa» BigoOpa)keHa B 3aCTOCYBaHHI TMOHSATTS
«OXOpOHA IIUBUIBHUX paB» [5, c. 62].

TepMiH «OXOpOHa» O3HAuYa€ TMO3UTUBHUM, CTAaTUYHUI CTaH HOPM IpaBa, SKi CIPSMOBaHI
Oe3mocepeIHbO Ha OXOPOHY peanizalii cy0’€KTUBHUX MpaB BiJl MOKJIMBHUX MOpylleHb. IIpaBoBi
3aX0M 3a TAaKUX OOCTaBUH € €IUHOI0 CHCTEMOIO IPAaBOBHX 3ac00iB, 3a JIOMOMOTOI SIKHX

3a0e3MeuyeThCsl PO3BUTOK SIK PETyJISATUBHUX [HMBIIBHUX TMPABOBIJHOCHH, TaK 1 OXOPOHHHX [4,
c. 275].

A.Il. CepreeB MOHATTSIM «OXOpOHA IUBIIBHUX MPaB» OXOILUTIOE BCIO CYKYIHICTh 3aXO[IiB, IO
3a0€3nmevyr0Th HOpMAIBHHUH MpoIiec peaizaiii npas. Jlo MOHATTS 3aXUCTY BiH BKJIIOUYAE 3aX0U HE
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TITBKHA TPABOBOTO, aji¢ i €KOHOMIYHOTO, MOJITUYHOTO, OpPraHi3alifHOrO Ta IHIIOrO XapakTepy,
CIpsIMOBaH1 HAa CTBOPEHHS HEOOXITHUX YMOB IS 3[1HCHEHHS Cy0’ €KTUBHHX TpaB [6, c. 252].

Sk 3aznavae P.b. Illumka, 4acTo B IIMPOKOMY PO3YMIHHI MiJ 3aXHCTOM pPO3YMIIOTH JIUIIE
3aKpiIIeH] 3aKOHOIaBCTBOM 3aXO/H, CIIPSMOBaHI Ha 3aXUCT ITUBUILHUX IPaB 1 3aKOHHUX 1HTEPECIB
IpH iX MOPYIICHHI YM OCTIOpIOBaHHi [4, ¢. 275].

JLIO. I'pynumHa BBaxkae, IO 3aXWCT IpaB — II€ JiSJIbHICTb, IO BHHHUKAE B pa3l HASBHOCTI
KOHKPETHOT'0, BUNHEHOTO TPAaBOMOPYIIEHHS, a00 YCYHEHHS TaKOTO CTaHY, KU peasbHO MPU3BEIE
JI0 HaCTaHHS HETaTUBHMX HACIIJIKiB, @ TAKOXK HaIlpaBjcHA HA BIJHOBIICHHS MOPYIIEHOTO Mpasa [7,
c. 49].

H.A. CaniaxmeTroBa BHM3HA4ya€ 3aXWHCT LHMBUIBHUX IIpaB SK IPABOMIPHY pEaKIil0 YYaCHHKIB
[UBUIBHUAX BIiJIHOCHH, CYCIIJIBCTBA 1 JEp>KaBH Ha TMOPYLICHHS, HEBU3HAHHS a00 OCIIOPIOBAHHS
LUMBUIFHOTO IpaBa 3 METOI MPUIIMHEHHS MOPYILIEHHS, MOHOBIEHHS a00 BH3HAHHS LHMBLIBHOTO
mpaBa abo KOMIIEHCAIil 3aBJaHOi yIMOBHOBaXXKEHiM 0co0i1 mkomu. s ocobu mpaBo Ha 3aXHCT
MOJIATAaE B MOKJIMBOCTI BUKOPUCTAHHS B MEKaxX, BU3HAUEHUX 3aKOHOM, 3aCO0IB CaMO3axXHCTy, a
TaKOX y MOXKITUBOCT1 3BEPHEHHS JIO BIMOBITHOTO JepKaBHOTO ab0 rpoOMajIChKOTO oprany, abo 1o
YIIOBHOBAXEHOT 0COOM 32 3aXHCTOM CBOTO IIUBIILHOTO MpaBa abo iHtepecy [8, c. 162].

o >k BapTO PO3YMITH i/ MEXaHI3MOM 3aXHCTY IIpaB macaxupa?

VY Bikinenii 3a3HaueHo, mo «MexaHizm» (rpei. punyavy] mechané — mamvna) — BHYTpIIIHIN yCTpiid
MallliHU, TpUOOpy, amapara, SKAH OPUBOAMTH iX y aif0 [9]. MexaHi3MH CIOYrylOTh s
nepenavi pyxy i mepeTBOpeHHs eHeprii.

[epedpaszyroun, y mpasi IiJ MEXaHi3MOM 3aXHCTy IpaB JIIOJUHH PO3YMIIOTh BHYTPIIIHIN YCTpiH,
eNIEMEHTH, K1 y B3a€MOJii 3a0e3MeuyloTh JOCATHEHHSI METH, — y HAllIOMY BUIAJKy — 3aXHUCTi ITpaB
Hacaxupa.

C.C. AnekceeB TepMiH «MEXaHI3M 3aXHCTy TpaB i CBOOOA» BH3HAYAE SK CUCTEMY HOPHIMYHHX
3aco0iB [10, c. 50]. €.B. Bapinin BU3Ha4ae MeXaHi3M 3aXHCTy CyO €KTUBHUX LUBIIBHHUX TPaB SIK
1HAMBITyalbHO BUOYyBaHy CHCTEMY MPABOBHX 3ac00IB 1 YMOB, CIIPSIMOBaHY Ha JAOCSTHEHHS METH
1010 FOPUANYHOTO Ta (PaKTUYHOTO BiJIHOBJICHHS MOPYIICHUX TPaB UM MPUITUHEHHS iX MOPYIIEHHS
[11,c.117].

Pesynbrarom nii MexaHi3My 3IIHCHEHHS 1 3aXMCTy LHMBUIBHUX IIpaB Ma€ CTaTH peajbHe
BiJTHOBJICHHS IOPYIIEHUX Cy0’€KTUBHUX LIMBUILHUX MPaB.

SAx 3a3nauae O.M. KopmakoBa, MexaHi3M 37iiiCHEHHsS Cy0’€KTHBHOIO IpaBa € CaMOCTIMHHUM
SIBUIIIEM, LII0 CTBOPIOE MiJACTaBH JJIi BUOKPEMJIEHHSI MEXaHI3MY 3aXMCTY MpaB. 3a CBOEIO CYTHICTIO,
MEXaHI3M 3aXHMCTy IIpaB € CBOEPIAHUM, OOYMOBJIEHUM CHEUU(PIUHUMHU Taly3eBUMH PHCAMU,
IIPABOBHUM SIBUILEM.

MexaHi3M 3axucTy 0a3yeTbcsd Ha CHPUATIMBOMY IIPAaBOBOMY CEpPEJOBHMINI, HalllOHAJIbHIN
IOPUINYHINA TOKTPUHI, IPUHIMIAX 3IHCHEHHS MpaB 1 BUKOHAHHS 00O0B’SI3KIB Ta 3BUYAsX J1JIOBOTO
o0iry. Kpim Toro, 10 ckiiagy MexaHi3My BXOASTh IOPUINYHI PaKTu (FOPUIUYHUNA CKIIaMd), FOPUAUYH]
3aco0M, NMBUIBHI TNPaBOBITHOCHMHH, OpraHi3aliiHO-cy0’€KTHI CKIaJ0oBI Ta 3ale3nedyBalibHi
(rapanriiini) enemenTu [12, c. 131].

A.A. AGpamMOB BHMIUIMB YOTHUPU €JIEMEHTH CKJIaJy MeXaHi3My 3axucTy. Jlo HUX BiTHOCSATBCS:
cy0’eKkT 1 00’€KT 3aXMCTy, IpPaBOBI HOpMH (IIJCTaBH 3aXUCTy) Ta MpouecyainbHi aii (dpopmu i
criocobu 3axucty) [13].

ITo cyTi, MexaHI3M MPaBOBOIO 3aXUCTY TICHO MOB’SI3aHUM 3 MEXaHI3MOM IIPABOBOI'0 PETYIIOBAHHS
(oxopoHo10). Cy0’eKTUBHE MpaBO MOXe OyTH 3aXHIIEHE JIMIIE y BUMAJAKY, KOJH BOHO 3aKpiIlieHe
(oxopoHsIeThCS).

OTxe, MexaHI3M TIPaBOBOTO 3aXMCTy Ha CTajil peami3amii — 1€ OXOpOHHE LUBIIbHE
MIPABOBIIHOIICHHS, €JIEMEHTaMH SIKOTO € Cy0’€KTH, 00 €KT 3aXHCTy 1 3MicT 3axucty. IlizcraBoro
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BUHUKHEHHS LHOTO IPABOBIAHOIICHHS € HOpMa, 3aKpiluleHa B JIOTOBOPI Ta aKTax LMBUILHOTO
3aKOHOJIaBCTBA 1 IOPUANYHUN (PaKT — MOPYIIEHHS OXOPOHIOBAHOTO Cy0’€KTHBHOTO mMpaBa. Ha miit
cTafii Take MPaBOBIAHOIIEHHS MOXXE TpaHCPOPMYBATHCS B NPABOBIAHOIIEHHS LHBUIHHOI
BIMOBIMAILHOCTI. 3MicTOM € mponecyanbHi nii (hopmu 1 cmocobu 3axucty, ae dopmu —
IOPUCIUKITIIHI Ta HEIOPUCIUKILIIHI, cnocoOu — cnocobu, nependayeni ct.16 LIK Ykpainn).

Ananiz cr.16 LK VYkpaiHm noBoauTh, MmO [0 MPAaBOBIIHOCHH 3 TIEPEBE3CHHS ITaCaKUPIB
MOBITPSHUM TPAHCIIOPTOM BiJHOCSATHCS MOJIOKEHHS 1.8 Ta 9 u.2: 8) BimmkoayBaHHS 30MTKIB Ta
1HII crmocoOW BIAIIKOAYBaHHS MaWHOBOI IMKOIW; 9) BIAIIKOJYBAaHHS MOpPaJIbHOI (HEMaiHOBOT)
IITKOJIH.

Ak 3aznavae M.O. HeuunypeHnko, 10OpOBUIbHE BIAIIKOYBaHHS MOPYIIHMKOM 30MTKIB 1 CILjIaTa
IHIIMX mTpadHUX CAHKIIH € BUKOHAHHSAM AaKIECOPHOTO 3000B’S3aHHS IMOPYLUIHHKOM, SIKE Ja€
MOJJIMBICTh YHHKHYTH CHOpY. TOMy BHUKOHAaHHS aKIIECOPHOTO 3000B’Si3aHHS HE € IUBLIBHO-
MIPaBOBOIO BiAMOBigaNbHICTIO [ 14, c. 208].

Ha nymky I.C. KanzadapoBoi, BiAmoBiganbHICTIO Y (OpMi BIIIIKOAYBaHHS 30UTKIB Y¥ MOPaJIbHOT
IIKOJY € HEeTaTHBHI HACIIJKH, SKi MOKJIaJeHI CylOM Ta peayi3oBaHi micis HAOyTTS YMHHOCTI
pimennsm cyny [15, c. 330].

JocBin psiay 3apyObKHHX KpaiH CBIAYHTH MPO MOMIIHMBICTH 3alPOBADKEHHS O MEXaHI3MIB
3a0e3MeueHHs] OXOPOHM, peaii3allii Ta 3aXHCTy IpaB IMacaXupiB JOAATKOBUX rapaHTtii. Tak,
nanpukian, HupekruBoto €C (Council Directive 90/314/EEC) mnepenbadeno 3abe3meueHHs
MOBEpHEHHs BapTocTi OineriB  Typomepatopamu; JupektuBoro 90/314/€EC nepenbaueno
¢dbynkuionyBanHs @oHay rapaHTyBaHHs mpaB TypucTiB (Rejsegarantifonden B [lanii); crpaxyBanHs
Ha BuUMaaok aedonty perymspHoro mnepeBizHuKa (Schedule Airline Failure Insurance); y
BenukoOpuranii, Himeuunni, Ascrpii, [IBeiinapii ¢yHKIiOHYe TOOPOBUIBHE CTpaxyBaHHS
nacakupaMu pPHU3UKIB HECIPOMOXKHOCTI aBiakommanii abo iX HemimatocnpoMoskHOCTI (Schedule
Airline Failure Insurance, SAFI).

OTxe, MeXaHi3M 3aXHMCTy LMBUIBHUX MpaB, BKIIOYAIOYM MEXaHI3M 3aXUCTYy MpaB Maca)xHpiB 3
JIOTOBOPY TIEPEBE3EHHSI TMMAacakupa TMOBITPSHUM TPAHCIIOPTOM, TOB’SI3aHMM 3 MEXaHI3MOM
MIPaBOBOTO PETyNoBaHHs. BiH € BITHOCHO aBTOHOMHHM MOJYJEM, KU 3aKJIaJIeHO B MeXaHi3Mi
MPaBOBOTO PETyJIIOBaHHS HAa BUIIAJOK MOPYHIEHHS MpaBa Macaxupa, BUKOHYE MOMEPEKYyBaTbHO-
OXOpPOHHY (YHKIIIIO Ta 3aXMCHY (YHKIIIO Y BUTIAJKY MMOPYIICHHS MIPaB CTOPOHU JOTOBOPY.
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SOCIAL RIGHTS AND INTERESTS OF WORKERS-MIGRANT
AS A SUBJECT OF INTERNATIONAL PROTECTION
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The work gives considerations to issues related to the concept of social rights and interests of workers-
migrant as an object of international protection. Value and place of social rights in human rights system
are determined. Social rights of workers-migrant are enshrined in many international acts of various
levels and in the domestic law of states and are a system, which is provided with security and protection.

Key words: social rights and interests, human rights, worker-migrant, object of protection, international
protection.

COLIMAJIBHBIE IPABA Y UHTEPECHI TPY ISIIINXCSI-MUTPAHTOB
KAK OBBEKT MEKJIYHAPOHOM 3AILIUTHI

Bopuesckas A.D.

3anopoorcckuii HayuoHanvbHblil yHusepcumem, yi. Kykoeckoeo, 66, e. 3anopooicve, Ykpauna
anborschevskaya@mail.ru

B crartee paccMmaTpmBalOTCS BOIIPOCH, CBS3aHHBIC C IOHATHEM COIMAJBHBIX NPaB M HHTEPECOB
pabOTHUKOB-MHUTPAHTOB KaK OOBEKTa MEXIyHApOIHOW 3ammThel. Ompemensercs 3HAYEHHE W MECTO
COIMANBHBIX TIPaB B CUCTEME TpaB yenoBeka. ColaabHbIC TpaBa paOOTHHKOB-MUTPAHTOB 3aKPEIUICHBI B
MHOTOYHMCJICHHBIX MECXKAYHAPOJAHBIX AaKTax pPas3HbIX ypOBHeﬁ U BHYTPCHHEM 3aKOHOJATCJILCTBE
TOCYAapCTB U MPEACTABISIOT OO0 cucTeMy, KOTopas 00ecredrBaeTcst OXpaHOU U 3alUTOH.

Kniouegvie cnoea: coyuanvhvle npasa u ummepecwvl, Npasa 4Heno8exd, MmMpyOosuuiicsa-muepanm, 0OvbeKm
3auuUmol, MeAHCOYHAPOOHAsL 3auUMA.

COUJIAJIBHI ITPABA TA IHTEPECHU ITPAIIIBHUKIB-MIT'PAHTIB
AK OB’EKT MI’DKHAPO/THOT O 3AXHUCTY

Bopescoka I'.E.

3anopisbkuii HayionanbHull yHisepcumem, 8yn. JKykoscvkoeo, 66, m. 3anopixcoca, Yxpaina
anborschevskaya@mail.ru

ComianbHi paBa It OUIBIIOCTI MEPECIYHUX TPOMAJISH € OUTBIT 3HAYYIIUMH, HiXK, HAIPUKJIIA, IIOJTITHYHI
4yy rpoMaiTHCEKI. CTOCOBHO MpaniBHUKIB-MITPaHTIB, 3HaUHa 1X YacTHHA ONMUHSAIOTHCS B MapriHaIbHAX Ta
YpaszIHBHX CHUTYalisX, TOMY IO MPAaBOBHH MPOCTIp TPYAOBOI Mirpamii € JTOCHTh OOMEXEHHUM, y TOH ke
4yac TONHWT, IO ICHYe Ha TPYIOBHX MITpaHTiB, He 3a0e3redyeThcs BiANOBITHUMH 3axogamu y cdepi
YHOPaBJIiHHS MiTpami€ro.

Peamizanis e(peKkTHBHOIO 3axXHCTy COIIabHUX MpaB IPALiBHUKIB-MIrpaHTiB 3abe3ledye HE TiTbKH
YCHINIHY iX iHTETparilo B CYyCHiILCTBO NMPHUWMAaOU0i KpaiHW, ajie W 3HAYHI BaJIOTHI HAIAXOJKEHHS B
KpaiHy 32 paXyHOK T'POIIOBUX MepeKa3iB MPaliBHUKIB-MIrPaHTiB 3-32 KOPIOHY.
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MeToro CTarTi € JOCHIKEHHS TMUTaHb, TOB’S3aHUX 13 BH3HAYEHHSM ITOHATTS COIIANLHUX TpaB Ta
iHTEepeciB MpaIliBHUKIB-MITPAHTIB K 00’ €KTY MiKHAPOIHOTO 3aXHCTY.

VY cydacHOMy CBIiTi mpaBa JIIOOWMHH CTAJIH HE TINBKH 00’€KTOM PETyIIOBAaHHS, ajie i 3aXHCTy HE JIHIIE
OKpeMoi IepKaBH, a i MIXKHAPOIHOTO CHIBTOBAPHCTBA.

VY KOHTEKCTI IOciimKyBaHO{ MpoOIeMH O COIiaIbHUX TpaB MpPAaIliBHUKIB-MITPaHTIB, SIKi 3aKpiIUIeH] B
MDKXHapOIHO-TIPABOBUX aKTaX, MH MOXKEMO BiIHECTH: IPaBO Ha IMPAIO Ta TiTHI YMOBH Mpalli; MpaBo Ha
PIBHI MOKJIMBOCTI Ta piBHE CTABJEHHS; IPAaBO Ha BiJNOYHMHOK; IIPaBO HA OXOPOHY 370pPOB’s, MEIHUYHY
JIOIIOMOT'Y; TIPaBO Ha colliajbHe 3a0e31eYeHHs; MPaBo Ha JKUTJIO; IPAaBO Ha OXOPOHY MAaTEpUHCTBA; PABO
Ha JIOTIOMOTY Ta CHPHUSIHHS 3 OOKy COLIaJbHHUX CIIYKO NpHHMaio4ol Aep)kaBu; IpPaBO 3alUIIATH
TEPUTOPII0 KpaiHH, TPOMaJsIHAMH SIKO1 BOHM €; NPABO Ha JIONMYCK Ha TEPUTOPIIO iHIIOI KpaiHU 3 METOI0
3IMCHEHHS OIUIa4yBaHOI AisIBHOCTI MIiCIIsl OTPUMAaHHS Ha 11 JI03BOJIy 1 HEOOXiJHHUX JOKYMEHTIB; PaBO
TPYIAIIOTrO-MIrpaHTa Ha BO33 €HAHHS CiMEil; NMpaBo Ha [ONOMOTY Ta CHpPUSIHHS 3 OOKy CIyX0
MpaleBIalITyBaHHS, MpPaBO Ha BIANOBIAHY iH(GOpPMANiI0 MPO TOMENIKAHHA, YMOBH Ta MOJIHBOCTI
BO33’€IHAHHA CiM’1, XapakTep poOOTH Ta iHIIY; IPaBO Ha COIiaIbHY AOIOMOTY; IIPaBO HA 3BEPHEHHS B
KOMIIETEHTHI Cy[Jy Ta aJMIHICTpaTHBHI OpPTaHH BIiAIMOBIITHO O 3aKOHOAABCTBA IPHIMAOY0i AEpiKaBH;
MIpaBO Ha OTPUMAHHS JOTIOMOTH 3 00Ky OyIb-siKOi 0coOM Ha iXHill BHOip y BHITagKaX 3axMCTy CBOIX IPaB,
SKa Ma€ IIPaBO HaJaBaTH TaKy JOIIOMOTY 3TiJHO i3 3aKOHOZABCTBOM IIi€l Iep)kaBH, HAPHKIIAL, Y CIIOpax
3 poOOTONABLIAMH, YWICHAMH IXHIiX ciMeil a00 TpeTiMH CTOPOHAaMH; IPaBO Ha MPABOBY JOMOMOTY Ha TaKHUX
caMHX YMOBaX, K 1 BIaCHHM TpOMaJsIHAM, a y BHIIQJIKy LHBUILHOTO YW KPHUMIHAJIHHOTO CYJOYMHCTBA —
MO)KJ'II/IBiCTL OTpUMAaHHA JONOMOI'M YCHOT'O IMEpCKiazaavda, SAKIIO BOHU HE pO3yMiIOTI) MOBY, IO
BUKOPHCTOBYETBhCS B Cyli, a00 HE PO3MOBJIAIOTH HEW; NPaBO Ha JOIMOMOTY Ta CIPHSHHS 3 OOKy
coliaibHUX CITyKO TpHiMaroyoi JepaBu Ta 3 OOKy OpraHiB, IO 3AIHCHIOIOTH CBOIO MISUIBHICTH Y
CYCHIUIBHUX IHTEepecax NpuiiMarodoi Nep)kaBH, a TaKOX Ha JONOMOrY 3 OOKYy KOHCYJIBCBKHX YCTaHOB
iXHBOT JepkaBH NOXODKCHHS; NpPaBO Ha IOBTOPHE IpalleBIAIITyBaHHA Yy pasi BTpaTd poOOTH 3
HE3aJIe)KHUX BiJl IpaIliBHIKA-MITpaHTa IPUIHH.

Lli mpaBa 3akpimieHi B OCHOBHHX MDKHApOIHHX JOKYMEHTaX, L0 DErNIAMEHTYIOTh 3aXHCT IpaB
MIPaLiBHUKIB-MITPAHTIB Ta WICHIB 1X CIMEH.

OTxe, mix comiaJbHAUMH TpaBaMHU NPAIiBHUKIB-MITPaHTIB MU PO3YMIEMO HOPMAaTHBHO 3a0e3meucHy
MOJJIMBICTh peaji3yBaTh CBOI 3MIOHOCTI ¥ 3aOBOJBHATH ceOe Ta WIEHIB CBO€i ciM’i 3acobamu uis
ICHyBaHHs ¥ PO3BUTKY; a COLliaJIbHI IHTEpECH MpalliBHUKIB-MIIPAHTIB — 1€ TIParHeHHs 10 KOPUCTYBaHHS
KOHKPETHUMHU COLIIBHUMHU Ojlaramu, peaiizalisi sSKAX HOPMAaTUBHO HE TapaHTOBaHA, BUILIMBAE 13
3arajJbHUX MPABOBUX 3acall i € cCaMOCTIMHUM 00’ekToM 3axucTy. [lin 3aXMcTOM coLiaJbHUX IMpaB Ta
iHTepeciB MpalliBHUKIB-MITPAHTIB CJiJl PO3yMITH IOPUAMYHI TrapaHTii iX peasizauii, monepemKeHHs,
MIPUIIMHEHHS TIOPYILICHHS Y BiTHOBJIEHHS iX, @ TAKOXK BIIMOBIAAJIBHICTD 32 IIKOMY, 3aII0/1isIHY BHACIJOK
Takux mnopyiieHb. OCHOBHI COLlajibHI IpaBa MpPaliBHUKIB-MITPaHTIB 3aKpilUIeHI B Pi3HOPIBHEBUX
MDKHApOJHHX aKTaX, IX MEepesik He € yCTaJeHUM. PerymroBaHHS CyCHIJIBHUX BIJHOCHH Hependadae He
TLTBKY BU3HAHHA 32 Cy0’€KTaMHM TIEBHUX IpaB, ajie i 3a0e3redeHHs X paBoBOi OXOPOHH Ta 3aXHCTY.
Knouosi cnosa: coyianvui npaea ma inmepecu, npasa JrOOUHU, NPAYIBHUK-MIZDAHM, 00 €KM 3aXucmy,
MIDICHAPOOHUTL 3aXUCIT.

For most ordinary people social rights are more important than, say, political or civil ones. Due to
the realities of today’s life person’s thoughts are primarily devoted to the questions of health,
pensions, benefits, housing, family, wage. With regard to workers-migrant, a considerable part of
them faces marginalized and vulnerable situations, because legal space of labor migration is very
limited, while the demand existing for workers-migrant is not ensured by appropriate measures in
the field of migration management.

Implementation of effective protection of social rights of workers-migrant not ensures not only their
successful integration into the host society, but also significant foreign exchange earnings to the
country through remittances of workers-migrant from abroad. Thus, according to the information of
the National Bank of Ukraine, in the first quarter of 2012 remittances are up to $ 1.63 billion or 4.4%
of GDP, and in the second one — $ 1.78 billion, or 4% of GDP [1].

The theoretical study of such jurists as V.B. Averyanov, O.N. Bandurko, V.V. Kopeychykov,
O.V. Martselyak, M.l. Matuzov, M.F. Orzih, V.P. Pyetkov, S.A. Pogribnyi, P.M. Rabinovich,
M.O. Samoilov, V.O. Selivanov, V.V. Stefanyuk, Yu.S. Shemshuchenko, O.M. Jacub and others
have been addressed to the issue of human and civil rights and made a significant contribution to
the development of these problems in the Ukrainian legal research school. However, social rights
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and interests of workers-migrant, enshrined in acts of global and regional organizations, did not
become the subject of independent research.

The purpose of this work is to investigate issues related to the definition of social rights and
interests of workers-migrant as an object of international protection.

In the modern world, human rights are the subject of not only regulation, but also protection of the
individual states and the international community.

In protection of the rights and interests the following elements are distinguished: 1) its object, what is
to be protected; 2) forms of protection; 3) methods of protection; 4) the order of protection, that is
procedural and processual measures for security implementing. Despite their close relationship, all
these elements are of relatively independent nature, because they can exist separately. But this
independence is relative in the sense that each of these elements in scope, content and character is
defined by other elements of nature [2, p. 62-63]. This is their unity and consistency. The key part of
it takes a clear definition of the object of protection.

Under the term of “object protection” we understand a phenomenon, object, person, to which
specific actions are directed, measures to protect and prevent harmful effects.

In the context of our study the subject of protection is the social rights and interests of workers-
migrant.

In general law is the possibilities of people to act in a certain way or to refrain from certain actions
in order to ensure their normal existence, their development, their own needs. The opportunities
without which a person can not normally exist are fundamental rights [3, p. 11].

B.L. Nazarov said, and we agree with his point of view, that human rights are a certain levels of
social opportunities for individuals and organizations to meet their natural and social needs and
requirements, which are recognized and protected by society, the state and the international
community and guarantees of which gives fair, free and responsible development and active
participation of person in various social identity, including legal, relations [4, p. 40]. But not
everyone’s needs were recognized as “rights” and received the status of “rights”, so it is natural that
in the scientific literature and legislation we use the term “rights and interests” [5, p. 10].

On December, 10, 1948 the UN General Assembly adopted the Universal Declaration of Human
Rights, developed by the Commission on Human Rights. The Universal Declaration first
consolidated the list of political, social, economic and cultural rights. In 1966, the UN General
Assembly adopted the Covenant on Civil and Political Rights and the Covenant on Economic,
Social and Cultural Rights, which became legal in 1976. The Universal Declaration of Human
Rights and the international covenants constitute the International Bill of Human Rights (Charter of
Fundamental Rights), which imposes the states to ensure the implementation of assigned rights with
all necessary means, including legal.

International Standards on Human Rights established gradually. At first there were secured only
parliamentary and political rights, then — economic and social ones. They were specified in the
national legislation of states [6, p. 103].

The system of human and civil rights and freedoms, guaranteed by the Constitution of Ukraine, was
developed to meet the international instruments above-mentioned. Thus, at the constitutional level
universal values set by modern international standards of human rights are fixed [7, p.21].

All the rights and freedoms of human and citizen are decided to divide into personal, political,
economic, social and cultural ones.

Personal (or civil) rights are natural ones, which may be vested or endowed to everyone, regardless
of the presence or absence of legal relationship with a particular state (citizenship). They include
right to life, dignity and personal integrity, personal freedom etc.
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Political rights and freedoms together determine the status of human as a subject of social and
political relations: the right to freedom of association in political parties and public organizations,
the right to engage in public affairs, the right to peaceful assembly, meetings, street processions and
demonstrations etc.

Economic rights concern important material interests of the individual: the right to private property,
the right to business, the right to use natural property of Ukrainian people and objects of state and
municipal property.

The basic social rights include: the right to work, to strike, to rest; to social security, to housing, to
adequate standard of living, to health care, health insurance, safe and healthy environment.

Cultural rights relate to the person realization in the cultural and spiritual spheres. The development
of spirituality and culture of people is largely dependent on the opportunities offered to the country,
to develop, to meet and implement their cultural and spiritual needs. These include: the right to
education, the right to freedom of literary, artistic, scientific and technical creativity, the right to the
results of intellectual and creative activity, the right to freedom of religion.

If we look at human rights in the broad sense, we must agree with the opinion of Professor
P.M. Rabinovych that all human rights are social. But international instruments uses the term
“social rights” in a special sense and highlights the feature of the group of rights as opposed to
others. Under social rights we understand human and civil rights in the social sphere, consisting in
the acquisition of social goods, possession, use and disposal of them, their protection or performing
certain actions in this area [8, p. 127].

In philosophical and legal literature much attention is paid to the disclosure of the “interest” concept.
N.S. Maleyin pointed out that some regulations, primarily procedural ones, call two objects of
protection: “rights” and “interests protected by law”. At the same time the legitimate interests are of
mainly substantive category, it is seen as the pursuit of wealth, the possession of which is permitted and
provided with legal possibilities. Not all interests are fixed as subjective rights, but only the most
important and typical ones. The difference between subjective rights and legitimate interests is in the
security and non-security of legal interests, in the possibility of immediate implementation and the lack
of such a possibility [9, p. 30-31]. Legitimate interest is reflected in the rules of indirect action, because
it raises the overall relationship rather than a specific type. Interest is a right, which all, not a particular
subject, has. It serves as an element of legitimacy. Based on this kind of interest there specific
relationship appear [9, p. 32-33].

Subjective right is the measure of possible behavior that defines the statutory or not gainsaying to it
possibility of realization, satisfaction of interests. In this the interaction of interests and subjective
rights are seen. The right allows to meet interests. Violation of rights leads to limitation of interest,
another law raises — the restoration of the previous situation, compensation, liability application, i.e.
meeting other interests. Thus, rights and interests are interrelated, but not one-level categories [10,
p. 18-19]. There is a relationship: interests need rights, but rights need practical support.

The widest range of social rights is enshrined in the European Social Charter signed in Turin in
1961. It was revised in Strasbourg in 1996. In addition to the above-mentioned international
instruments, the social rights are enshrined in the conventions of the International Labour
Organisation, the European Code of Social Security (Council of Europe, 1964, revised in 1990), the
Charter of Fundamental rights of Workers (EU, 1989), the Charter of Fundamental rights of the
European Union (EU, 2000) and others. According to these regulations, basic social rights include:
the right to work, to rest, to an adequate standard of living for him/her and his/her family, to health
care, health insurance, social security, education, housing, to protection and assistance to the family,
to maternity protection, to protection and assistance to children and adolescents. This list is refined
in other international instruments and national legislation [5, p. 14].
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Thus, the system of social rights and freedoms of the Constitution of Ukraine include: the right to social
security (Article 46), the right to housing (Article 47), the right to adequate standard of living for
him/her and his/her families (Article 48), the right to health protection, medical care and medical
insurance (Article 49), the right to safe and healthy environment and to redress of violation of this right
(Article 50), freedom of marriage and equal rights and obligations in marriage and family (Article 51),
the right to equality in the rights of children (Article 52).

In the context of the problem studied social rights of workers-migrant, which are enshrined in
international instruments, are: the right to work and decent working conditions, the right to equal
opportunities and equal treatment, the right to rest, the right to health, medical care, the right to
social security, the right to housing, the right to protection of maternity, the right to the aid and
assistance of social services of the host state, the right to leave the native country; the right to come
to the territory of another country to take up paid activities after obtaining permission and the
required documents, the right of a worker-migrant family reunification, the right to the aid and
assistance of employment services, the right to appropriate information on accommodation,
facilities and capabilities of family reunification, the nature of work and other, the right to social
assistance, the right to appeal to the competent courts and administrative bodies in accordance with
the laws of the receiving state, the right to receive assistance from any person of in case of their
rights, which is entitled to such benefits under the legislation of state, for example in disputes with
employers, their family members or third parties, the right to legal aid on the same basis as their
own citizens, as in the case of civil or criminal proceedings — the opportunity to receive assistance
of an interpreter if they do not understand the language, used in court, or do not speak it, the right to
the aid and assistance of social services of the host state and from bodies that operate in the public
interest of the host country, as well as the assistance from the consular authorities of their native
country, the right to re-employment in case of job loss causes independent of the worker-migrant.

These rights are enshrined in the main international instruments governing the protection of the rights of
workers-migrant and their families — UN International Convention on the Protection of the Rights of All
Workers-Migrant and Members of Their Families (1990), European Convention on the Legal Status of
Workers-Migrant (1977) and ILO Convention (1949) Ne 97 "On Workers-Migrant”, Convention (1975)
Ne 143 “On the misuse of migration and the providing of workers-migrant with equal opportunities and
equal treatment”, Recommendation (1975) Ne 151 “On Workers-Migrant”, Convention (1925) Ne 19
“On the equality of citizens and foreigners in compensation to employees during accidents”, Convention
(1947) Ne 82 “On social policy in non-metropolitan areas”, where there is a special section IV
“Regulations concerning Workers-Migrant”, Convention (1958) Ne 110 “On working conditions on the
plantations”, where there is the section “Recruitment and Workers-Migrant”, Convention (1962) Ne 117
“On basic Aims and Standards of Social Policy”, Convention (1962) Ne 118 “On the equality of
citizens, foreigners and stateless persons in the field of social security”.

Thus, under the social rights of workers-migrant we understand the opportunity, set forth and
provided with regulations, to realize their potential and to support themselves and members of their
families with the means of subsistence and development, and under the social interests of workers-
migrant — a system of social needs of workers-migrant and members of their families, whose
regulation is not guaranteed by law, but it follows from the general legal principles. Basic social rights
of workers-migrant are assigned to international acts of different levels, their list is not established.
The regulation of public relations involves not only recognition of certain rights for subjects, but also
to ensure their legal protection and security.
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JIOT'OBIP IK OCHOBHMM PET'YJIAATOP NIEPEBE3EHHSA
HEBE3IIEYHUX BAHTAXKIB

3emckoBa O.B., ag’FOHKT

Xapxkiscokull HAYIOHANLHUL YHIGEpCUmMem 6HYMPIWHIX CNpas,
npocnekm 50-piuvus CPCP, 27, m. Xapkie, Ykpaina

VY crarti MOBa #ae IO PEryIATHBHY POJIb JOTOBOPY y BIIHOCHWHAX, IO TOB’A3aHI 3 NEpPEBE3CHHIM
HeOe3MeyHUX BaHTaXiB. JlaeThcs XapaKTepHCTHKA JOrOBOPY MEPEBE3CHHS BAHTAXKIB, a TAKOXK JOTOBOPY
TepeBe3eHHs HEOE3MEYHNX BaHTAXKIB SIK BHY JOTOBOPY IMEPEBE3CHHS BAHTAXIB 3 0COOJIMBHM IPABOBUM
PSKUMOM, BHU3HAYAIOTHCS CICHU(IUHI MOMEHTH, SKi TOBHHEH MICTUTH [IOTOBip TCPCBE3CHHS
HeOe3MeYHNX BaHTaxiB. PO3MISHYTI mpaBa Ta OOOB’SI3KM BaHTAXKOBIAMPAaBHUKA, BaHTAXKOOJACPKYyBaua,
TepeBi3HUKA HeOe3IMeYHNX BaHTAXKIB.

ABTOpOM 3p00JIeHHI BUCHOBOK, 1[0 CaMe JOTOBIp € OCHOBHHM PETYISTOPOM IEPEBE3CHb HEOS3IMEUHUX
BaHTaXiB, OCKUIBKH, BHACIIZOK OCOOJMBOTO XapaKTepy TaKUX IEpPeBe3CHb, Oe3MOCepeIHbO IOTOBIp
nependavae/IoOBMHEH TepeadayaTH yMOBH 3abe3neueHHsl 30epekeHHs] BaHTaxy, OE3NEeKH IepeBe3eHHSI.
JloTpyMaHHs YMOB JIOTOBOPY AO3BOJHTH CBOE€YACHO NOCTABUTH TaKi BAHTaXi JO MICUs HNpPU3HAYCHHS,
3aXUCTUTH YYaCHHUKIB JOPOXKHBOTO PYyXY, YUaCHHKIB JIOTOBOPY Ta TPETiX oci0, siki He OepyTh ydacTi B
VKJIAJCHHI Ta BHKOHAHHI JOTOBOPY IIepEBE3CHHS HEOE3NEUYHHX BAaHTAXIB, a TaKOXX CaM BaHTAX,
TPAHCMIOPTHUH 3aci0 Ta HABKOJHUIITHE CEPEOBHUINE BiJ] HAAMIpHOI HEOS3MEKH.

ABTOp TPONOHYE BHIUINTH JIOTOBIp TIEPEBE3CHHS HEOE3NMEYHMX BAHTAXIB 13 3arajJbHOTO JIOTOBOPY
NepeBEe3CHHs] BAHTAXIB Ta 3aKPIMUTH B HOPMax LMBUIBHOIO 3aKOHOJABCTBA Y BHIVIAI OKPEMOTO
JIOTOBOPY TEpPEBE3CHHS BaHTAXIB 3 OCOOJMBHM IPABOBHUM PEXKHMMOM, a TaKOX OOMEXKHUTH MPHUHIHII
cBOOOIM NTOTOBOPY y BIMHOCHHAX, IO TOB’s3aHI 3 IMEPEBE3CHHSIM HEOE3MEYHHX BAaHTAXIB, 3 METOIO
3a0e3neueHHs MyOIiYHIX iHTEepeciB, IpaB Ta iHTEpeCiB TPeTixX ocio.
Kniouosi cnosa: 0oeo8ip, nebesneuni 8anmaici, nepege3eHHs 8aHmMAax;Cie, 00206ip AK pe2yiamop YUBLIbHUX
BIOHOCUH, 0OMediceH s c60000U 002080pY, NPAsA, 0008 A3KU, YMOBU MA 0COOIUBOCMI 002080DY Nepese3eHHs.
Hebe3neuHux 6anmanicie.

JOT'OBOP KAK OCHOBHOI PEI'YJISITOP IIEPEBO30OK OITACHBIX I'PY30B
3emckoBa O.B.

Xapvrosckutl HAYUOHAIBHBII YHUBEPCUMEeNm 8HYMPEHHUX Oell,
npocnexm 50-nemuss CCCP, 2. Xapvkos, Yxpauna

B cratbe peub UAET O PEeryJIsSTUBHOM POJIM JOrOBOPA B OTHOIICHUSIX, CBSI3aHHBIX C MEPEBO3KOI OMACHBIX
rpy3oB. JlaeTcsi xapaKTepHUCTHKa [OrOBOpa IIEPEBO3KH IPy30B, B TOM YHCJIE JOTOBOpA IEPEBO3KU
OTACHBIX I'PY30B KaK BHJa JJOTOBOpA MEPEBO3KH T'PY30B C OCOOBIM MPABOBBIM PEXHMOM, ONPEIEIIIOTCS
cneuuduyeckue MOMEHTBI, KOTOpbIE [OJDKEH COJlepKaTh JOTOBOP IIEPEBO3KH OIACHBIX IPY30B.
PaccmoTpensl mpaBa u OOSI3aHHOCTH TPY300TIPABUTENS, TPY30MOJIydaTesis, MePeBO3UYMKA OMACHBIX

Ipy30B.

ABTOpOM czienaH BBIBOJ, YTO MMEHHO JIOTOBOP SIBJISETCS OCHOBHBIM PETyJISITOPOM HEPEBO30K OINACHBIX
IPYy30B, HOCKOJBKY, BCJIEACTBHE OCO0OT0 XapakTepa TaKUX IEPEeBO30K, HEMOCPEICTBEHHO IOrOBOP
npeycMaTpUBaeT/ IOJDKeH MpeayCcMaTpUBaTh YCIOBUS 0OecIeueH s COXPAaHHOCTH Tpy3a, 0e30MacHOCTH
nepeBo3ok. VIMEHHO coOito/ieHHe YCIIOBHI JI0r0BOpa MO3BOJIHUT CBOEBPEMEHHO JIOCTABHUTH TAKUE IPY3bl K
MECTY Ha3HAYCHHS, 3aIIUTUTh YIACTHUKOB JOPOKHOTO JIBHKCHUS, YIACTHUKOB JIOTOBOPA M TPETHUX JIUII,
KOTOpBIE HE NPUHUMAIOT y4acTHs B 3aKJIIOUYSHUH M UCIIOJHEHUH JIOTOBOPa NEPEBO3KM ONACHBIX I'PY30B, a
TaKKe caM rpys3, TPAaHCIOPTHOE CPEJCTBO M OKPYKAIOUIYIO CPEy OT YpEe3MEPHON OMacHOCTH.

ABTOp TpeIIaraeT BBIJICIUTH JOTOBOP INEPEBO3KHM OMACHBIX I'PY30B M3 OOIIEro JOrOBOpa MEPEBO3KH
IPY30B M 3aKpemuTh B HOPMax TIpPakJaHCKOTO 3aKOHOJATENCTBA B BHUJAE OTAEIHHOTO OTOBOpa
MIEPEBO3KU T'PY30B C OCOOBIM MPABOBBIM PEXHMMOM, a TaK)Ke OTPAaHUYUTH MPHUHIUI CBOOOJBI IOTOBOPA B
OTHOIUIEHHSX, CBA3aHHBIX C IEPEBO3KOM OMACHBIX I'PY30B, C LEJIbI0 00ecIeyeHns ITyOJIMYHBIX HHTEPECOB,
IIPaB ¥ MHTEPECOB TPETHHX JIHILI.
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Kniouesvie cnosa: 002060p, onacHvle epy3vl, nepesosxa 2py308, 002080p KAK pecyiamop 2paricOaHCKUXx
OMHOWeHUl, ozpanudeHue c60600bl 002080pd, NPABd, O0A3AHHOCMU, YCI08USL U OCOOEHHOCMU 002080pd
nepego3KuU ONACHbIX 2PY308.

CONTRACT AS THE MAIN REGULATOR OF THE CARRIAGE OF DANGEROUS GOODS
Zemskova O.V.
Kharkov national university of internal affairs, boulevard of 50year of the USSR, Kharkov, Ukraine

In this article we are talking about the regulatory role of the contract relating to the carriage of dangerous
goods. The characteristic of the contract of carriage of goods, including a contract of carriage of
dangerous goods as a form of a contract of carriage with a special legal regime that determines the
specific points that must contain the carriage of dangerous goods. We consider the rights and obligations
of the shipper, the consignee, the carrier of dangerous goods.

The authors concluded that this agreement is a major regulator of the transport of dangerous goods, since,
due to the special nature of such traffic directly contract provides / should provide conditions for securing
cargo transport safety. That compliance with the terms of the contract allow timely deliver such goods to
their destination, protect road users, parties to the contract and the third parties who are not involved in
the negotiation and execution of the contract of carriage of dangerous goods, as well as the goods
themselves, the vehicle and the environment from the excessive dangers.

It should be noted that the contract of carriage of dangerous goods is not an independent contract for the
Civil Code of Ukraine, but only a certain Art. 909 CC of Ukraine as a kind of general contract of carriage
of goods. In this regard, a contract of carriage of dangerous goods covered by the Civil Code of Ukraing,
and to it are required general contract of carriage of goods with the specifications defined by the Law of
Ukraine «On dangerous goods» and other normative legal acts related to the regulation of relations in the
transport of dangerous goods.

The author proposes to allocate the contract of carriage of dangerous goods from the general contract of
carriage of goods and secure in the norms of civil legislation in the form of a separate contract of carriage
with a special legal regime, and to restrict the principle of freedom of contract in relations involving the
transport of dangerous goods, in order to ensure the public interest, rights and interests of third parties.

However, it should be understood that the characteristics of the legal regime of property which stands in
the contract of carriage as cargo determines the specific features and influences its content, which is
significantly influenced by the imperatives to secure the public interest (eg, environmental security life
and health).
Key words: contract, dangerous goods, carriage of goods, the contract as a regulator of civil relations, the
restriction of freedom of contract, rights, obligations, terms and features of the contract of carriage of
dangerous goods.

Icropuuno 00yMOBIIEHHH PO3BUTOK PI3HUX (OPM B3a€MOAIl MIXK JIIOJbMHU BHUCYHYB NHOTpeOy B
Ha/JlaHHI iM MOXXJIMBOCTI BHOOpY BapiaHTIB MOBEAIHKH: a00 BHKOPHUCTOBYBATH 3alpOIOHOBAaHI
3aKOHOJABIIEM MOJEJ1 MOBEIIHKHM, ab0 X CTBOPIOBAaTH IPaBOBI MOENI caMOCTiiHO. Takumu
MOJEJISIMU CTaJld JoroBopH [1, c. 6].

Horosip, Ha nymky €.II. I'yGiHa, € oaHMM 3 HaAWUNOIIMPEHIIIUX 3ac00iIB 1HAMBIAYaJbHOTO
IIPaBOBOTO PETyJIIOBaHHSA €KOHOMiku [2, c. 136]. T.B. KamaniHa migkpeciroe, mo B yMOBax
PUHKOBOI €KOHOMIKHM JIOrOBipHa (hopMa B MPUHLUII 1 € TUM MPABOBUM 3acO00M, 32 JIOIIOMOI'OIO
SKOTO BCTaHOBJIOIOTHCS Ta 3AIMCHIOIOTHCS E€KOHOMIYHI 3B’SI3KM MK BHPOOHHUIITBOM Ta
CHO>KMBaHHAM |3, c. 43].

[{uB11bHO-TIPAaBOBUH JJOTOBIP CHOTOHI 3aiiMa€e OJiHE 3 YLIBHUX MICIb y TOCIIONAPCHKIM AiSIIBHOCTI.
JloroBip y IIMBUIBHIN HAYIl PO3TISIAETHCS 3 PI3HUX MPABOBHUX IUIOMIMH: SK MPAaBOBIIHOMIEHHS, 5K
yroja, siK IiJICTaBa BUHUKHEHHs 3000B’A3aHb, K JTOKYMEHT Ta K caMe 3000B’s13aHHs. OcoOIUBOCTI
JIOTOBOPY PO3MISIAAINACA YKpaiHCbKMMH HaykoBLsimMH, TakumH, Ak H.C. Ky3nenosa, T.B. bonnap,
B.B. JIyus, A.C. Hosrept, M.M. CibinsoB, B.I'. Onroxa. I xou norosip 3aiimae ocoOiuBe Mmiciie B
[UBUTHPHOMY TIPaBi, Ta IUBUIICTUKA HE TTOTIOBHMUJIACS JOCTATHHOIO KITBKICTIO MOTJISIAIB TOCTIKEHb
o0 Horo Bu3HaAueHHs. [Ipari BYEHHX CTOCYIOTHCS TEPEBAXKHO OKPEMHUX BHIIB JOTOBIPHUX
3000B’s3aHb.
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Ha nymxy A.C. [loBrepra, 1OTOBip € OCHOBHUM PETYJISTOPOM IMBUIBHUX BITHOCHH. Moke HTHCS
JIUIIE PO CTYIIHb BIUIMBY JOTOBIPHUX MEXaHI3MIB Ha BIJIHOCHHHU JOTOBIPHUX KOHTPAreHTIB Ta iX
CMIBBIHOIIEHHS 3 HOPMAaTHUBHO-TIPABOBUMH pEryiiATOpaMHu. BinmoBiap Ha apyre NHUTaHHS
oe3rocepenHpo MiCTUTHCA B ¢T.6 LluBinsHOTO KOMekcy Ykpainu (LK Ykpainu), y sikiid, mo-mepiie,
BU3HAETHCA PETYSTHBHA DPOJIb JOTOBOPY, a TMO-ApPYyre, BU3HAYEHO MEX1 BIUIMBY JOTOBIPHHX
peryasTopiB Ha BIJHOCHHHM KOHTPAreHTIB, sIKi MOJSATAlOTh y TOMY, IIO CTOPOHU B JIOTOBOPI HE
MOXYTh BIJICTYIIATH BiJ] TIOJIO’KE€HBb aKTiB IIUBUIHPHOTO 3aKOHOJABCTBA, SIKIIIO B HUX PO 1€ TMPSIMO
3a3Ha4yeHO a00, KoM 000B’S3KOBICTh IIUX TOJIOKEHb BUILIMBAE 3 iX CyTi a00 3 CyTi BITHOCHH MiX
cropoHamu. II{o X cTOCYeThCS PETYISATHBHOI POJdi JOTOBOPY, TO BOHA BU3HAYAETHCS CTYIEHEM
JIOTOBIPHOT  yPEeryJabOBAaHOCTI BITHOCHMH CTOpiH, TOPIBHAHO 31 CTYIIEHEM iX HOPMAaTUBHOL
yperynboBaHocTi. ToOTo, BoHa Moxke OyTH JOMIHYIOUOIO, SIKIIO 3MICT JOTOBOPY BHM3HAYCHHU
MEPEeBaXHO WOTO yMOBaMH, a00 MiHIMaJbHOIO, SKIIO CTOPOHU OOMEXIIIUCS JIMIIE BH3HAYCHHSIM
napaMeTpiB ICTOTHUX YMOB 13 3aCTEPEKEHHAM PO BPETYIIOBAHHS YCIX IHIIMX BIJHOCHH YMHHUM
3aKOHOJIAaBCTBOM Y KpaiHH.

OcranHIM YacoM y NMBUIICTHYHIN JiTepaTypi HpPOMOHYEThCS BHU3HATH 3a JOTOBOPOM O3HAKH
HOPMAaTHBHOIO aKTa 0e3 HaBeJIeHHs Ha KOPUCTh TaKOi JAYMKH BaroMHMX apryMeHTIB. 3 TaKOlO
MO3UIII€I0 HEMOXJIMBO TOTOJUTUCH, AK€ MK HOPMAaTHBHHM aKTOM 1 JIOTOBOPOM (i3WYHHX YU
IOPUANYHUX OCI0 ICHYIOTh ICTOTHI BIIMIHHOCTI.

OcHoBU nOTOBipHUX BiAHOCHH 3akpimuieHi B KoHcrturymii YkpaiHm Ta B 3aKOHOJABUMX aKTax,
3okpema B l{uBinbHOMY Ta ['ocnomapcbkomy kojekcax Ykpainu, ski HaOpanu yuHHOCTI 01 ciuHs
2004 poky. Tak, 3aK0HOJJaBYO BU3HAYECHO, 1110 JIOTOBIp — II€ JOMOBJICHICTh JBOX 200 OUIBIIE CTOPIH,
CIIPSIMOBAaHA HA BCTAHOBJICHHS, 3MiHY 200 NMPHUIMHEHHS IIMBUILHUX IMPaB Ta 000B’s3KiB. Takox y
LK VYkpainu (cT.627) HaAroJIOmieHO Ha Takid BaKIMBIM yMOBIi, SIK: «CTOPOHU € BUIBHUMH B
YKIIaJICHHI JIOTOBOpPY, BHOOpI KOHTpareHTa Ta BH3HAUCHHI YMOB JIOTOBOPY 3 ypaxyBaHHSM BHMOT
nporo Kopmekcy, IHIIMX akTiB LUBIIBHOTO 3aKOHOJABCTBA, 3BHYAIB JIJIOBOTO OOOPOTY, BHMOT
PO3YMHOCTI Ta CIIPaBEITUBOCTI.

Po3rnsiHeMO BiJHOCHHHM, IO CTOCYIOTHCS TepeBe3eHHs HeOesnmedyHux BaHTaxiB. [lepmr 3a Bce,
BITHOCMHM B 3a3Ha4yeHId cdepi peryimorTbcs CHUCTEMOIO JOTOBOPIB, SKI CIYTYIOTh IiJICTaBOIO
BUHUKHEHHS B1MOBIJHUX HUBIILHO-IIPABOBUX 3000B’13aHb [1€PEBE3EHHS BAHTAXKIB.

Heo0xigHO 3ayBaKHTH, L0 JOTOBIp NepeBe3eHHs HeOe3NeYHHX BaHTaXiB HE € CaMOCTIMHHUM
noroopoM 3a [IK Vkpainu, a nume BuzHauenuit m.4 ct.909 LK VYkpainm sk Bua 3arajabHOTO
JIOTOBOPY NMEPEBE3E€HHS BaHTaXIiB. Y 3B’SA3KY 3 IIMM, JOTOBIp ME€pPeBE3eHHs HEOE3MEeYHNX BaHTAXKIB
mignagae mig giro K Vkpainu, Ta 10 HBOrO BHUCYBAIOTHCS BHMOTH 3arajlbHOTO JOTOBOPY
NEPEeBE3E€HHS] BAHTAXIB 3 YpPaxyBaHHSAM OCOOIMBOCTEH, 110 BHM3HadyeHi 3akoHoM Ykpainu «IIpo
HeOe3neuH1 BaHTaXK1» Ta IHIIMMH HOPMaTUBHO-TIPAaBOBUMH aKTaMU, [TOB’SI3aHUMU 3 PETYIIOBAHHAM
BITHOCHUH Y c(epi nepeBe3eHHs HeOe3MeUHUX BaHTaXIB.

Omxe, 3rigHo 31 ¢1.909 LUK Vkpainu, goroBip nepeBe3eHHS BaHTaXKy — 1€ JIOTOBIp, 3a SIKUM
NEepeBI3HUK 3000B’s13aHUI TOCTaBUTH JIOBIpEHUH HOMY BIIMPABHUKOM BaHTaX 1 BUIATH 0CO0i, sfiKa
Mae TpaBO Ha MOro OJepKaHHS, a BIAMPABHUK 3000B’SI3YEThCS CIUIATUTH 34 TIEPEBE3CHHS
BCTaHOBJICHY IUIATy. YKJIAJEHHS TaKOro JOrOBOPY HiATBEPIKYETHCS CKJIAJaHHAM 1 BUAAYEIO
BIJITPaBHUKY BaHTa)Xy TPAHCIIOPTHOI HAKJIaJHOI, KOHOCAMEHTa a00 1HIIOrO IOKYMEHTa Ha BaHTaX,
nepea0ayeHoro BiANOBIAHUM TPAHCHOPTHUM CTaTyToM abo kojaekcoMm. Llel noroeip € peanbHuM,
OCKUIbKM 3000B’sI3aHHSI INEpPEeBI3HMKA BHHMKAIOTh JIMIIE JO TOrO BaHTaXy, KU OyB 3MaHUI
BaHTAKOBIAMPABHUKOM 1 MPUHHATHIA NEPEeBI3HUKOM Ui HOTrO JIOCTaBKHM B IyHKT NMPU3HAYECHHS, Ta
JIBOCTOPOHHIM JIOTOBIpHUM 3000B’S3aHHSIM, B 3B’SI3Ky 3 THM, LIO0 IpaBa 1 OOOB’A3KH Mae€ 1
NEPEeBI3HMK, 1 BiANpaBHUK BaHTaxy. Bimmosimno no LK Vkpainu, moroBopu mnepeBe3eHHs
HajeXaTh JI0 TPYNU JOTOBOPIB MPO HadaHHsS BimmiatHux mocayr. Tak, ¢r.916 LUK VYkpainn
periaMeHTye MOpsAAOK BHECEHHS IMPOBI3HOI IJIaTH, TOOTO BHUKOHAHHS MEPEBI3HUKOM O0OB’S3KY 3
MepeMIllleHHs] BaHTaxy Mepeadayae BU3HAYEHY 3YCTPIUHY Jit0 3 OOKY BaHTa)KOBiJANpaBHUKA
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(BHecTH TpOBI3HY IU1aTy). KpiM 1bOro, JAOTroBip NMEpeBe3eHHS BAHTAXY € CTPOKOBUM, TOMY IO
CTPOK HOro Jii BU3HAYAETHCSI KOHKPETHUM CTPOKOM BHKOHAHHS 3000B’s13aHb (cT.919 1K Ykpainn).

OcCKinbKH JOTOBIp MepeBe3eHHS HEOE3NEeYHUX BAHTAXIB MIANANA€E MiJ IO JOTOBOPY IepeBE3eHHS
BaHT@XKIB, TO BIH TEX Ma€ XapaKTEPUCTHKY BiIIUIATHOTO, JBOCTOPOHHBO 3000B’SA3YIOHUOTO,
CTPOKOBOT0, peajbHOro J0roBopy. JloroBip nmepeBe3eHHs] HEOE3MEUHUX BaHTAXKIB TAKOXK HAJCKHUTh
70 JIOTOBOPY, SIKUHM € JBOCTOPOHHIM, aJie YKIJIAJAa€ThCsl HA KOPUCTHh TPEThOI 0COOM, Ta JO3BOJISIE
OJICpKyBauy BaHTaXYy, SIKHH HE € CTOPOHOIO JIOTOBOPY, KOPUCTYBATHCS BU3HAYCHUMH MpaBaMH Ta
HECTH BIJIMOBI/IHI IIUM MpaBaM 3000B’I3aHHS.

BinmHocHO mepeBe3eHHs HEOE3MEYHUX BaHTaXKiB, HEOOXIHO 3ayBa)XKUTH, IO 1€ ISIIBHICTH, SKa
OB’ s13aHa 3 MEPEeMIIICHHsIM HeOe3MEeYHNX BAaHTAXKIB BiJl MICIISl iX BUTOTOBJICHHS Y 30€piraHHs 10
MICIsl TIpU3HAUEHHS 3 MIArOTOBKOIO BaHTaXy, TapH, TPAaHCIOPTHUX 3aco0iB Ta eKimaxy,
NpUAMaHHAM BaHTaXy, 3MIMCHEHHSAM BaHTAXHUX OIepaliid Ta KOPOTKOCTPOKOBUM 30epiraHHIM
BaHT@XIB Ha BCIX eramax nepeMimieHHs. llpu npomy min HeOe3MeYHUMH BaHTaXKaMU PO3YMIIOTh
pEYOBMHH, MaTepiayid, BUPOOH, BIIXOIW BHUPOOHWUYOI Ta 1HIIOI iSUIBHOCTI, $Ki, BHACIIIOK
NPUTAMaHHUX 1M BJIACTMBOCTEH, 32 HASBHOCTI NMEBHHX ()AKTOPiB, MOXYTh IiJl 4Yac MEPEBE3CHHS
CIIPUYMHUTH BHOYX, MOXKEXY, IOIIKO/KEHHS TEXHIYHUX 3ac00iB, MPHCTPOIB, CHOPYA Ta IHIIMX
00’€KTiB, 3aMOJIATH MarepiajibHi 30MTKM Ta IIKOAY AOBKIUIIIO, a TAaKOX MPU3BECTH 10 3aruoen,
TpaBMYyBaHHs, OTPYEHHS JIIOJCH, TBapHMH 1 SAKi 3a MDKHApOJAHUMH JOTOBOpPAaMH, 3roja Ha
000B’sI3KOBICTh SIKUX HagaHa BepxoBHor Pamoro Ykpainu, abo 3a pe3ynbTaraMu BUIPOOYBaHb B
YCTaHOBIICHOMY TIOPSJKY, 3aJIE)KHO BiJl CTYIEHs iX BIUIMBY Ha JOBKIJUISA a00 JIIOIUHY, BiTHECEHO JI0
OJTHOTO 3 KJIaciB HeOe3MmeuyHux pedoBuH [4, c. 71].

VYKi1aaeHHs JOroBOpY MepeBe3eHHs HEOE3NEUHUX BAaHTAXIB MOJISATa€e B JOCSITHEHHI MK CTOPOHAMHU
3roJ¥ MO0 YCiX HOro iCTOTHUX yMOB y HanexHid (opmi. lo ictotHHX ymoB 4.2 c1.638 LK
VYKpaiHU BITHOCUTB: YMOBHU IIPO IPEAMET JOrOBOPY; YMOBH, 1110 BU3HAUEH] 3aKOHOM SIK 1CTOTHI 200
K1 € HEOOX1JHIMH JJIsI IOTOBOPIB I[LOTO BUIY; YCI Ti YMOBH, MIOJ0 SKHUX 3a 3asBOIO X04a O ofHiel
31 cTtopin mMae Oyru gocsrayto 3roau. 3a cT.180 I'ocmomapcbkoro koaekcy Ykpainu (mami 'K
VYkpainn), iCTOTHUIMH yMOBaMH T'OCTIOAAPCHKOTO JOTOBOPY € YMOBH IPO MPEIAMET, ILiHY, CTPOK il
JI0TOBOPY. YMOBH PO MpPEAMET Yy TOCIOAAPCHKOMY JI0TOBOpI MOBHHHI BU3HAYaTH HaliMEHYBaHHS
(HOMEHKJIaTypy, aCOPTUMEHT) Ta KUIBKICTh MPOAYKIIi (poOiT, MOCIyr), a TaKoX BUMOTH J0 iX
AKOCTi. BuMoru mozo sSKocTi mpeaMera JoroBopy BU3HAUAIOTHCS BIANOBIAHO 10 0O0B’I3KOBUX IS
CTOpPIH HOPMATHBHHUX JIOKyMEHTIB, a B pa3l IX BIJICYTHOCTI — Y JIOTOBIDHOMY IMOPSIKY, 3
JOTPUMaHHIM YMOB, 1110 3a0€3MeUyI0Th 3aXUCT IHTEPECiB KiHIIEBUX CIIO)KMBAYiB TOBAPIB 1 MOCTYT.

[Tpu 1pOMY 3acIyroBy€ Ha yBary Te, IO OJHIEIO 13 3aralbHUX 3acaj PEryJIIOBaHHS IOTOBIPHUX
3000B’s3aHb, 3aKpPIIUIEHUX Ha MDKHAPOAHOMY piBHI (Hampukiaa, cr.6 BineHcbkoi KOHBEHII,
nyHkramu 1.1, 1.2 [lpuauunis YHIJIPY A) Ta y BHYTpilIHBOMY 3aKOHO/IaBCTBI YKpaiHu (HAIpHUKIIa,
crarti 6, 627 1IK Ykpainn), € npuHIEI cBOGOIM H0roBopy. Moro mposBamu € cBoGoia BHGOPY
dbopMu JOTOBOPY; MPaBO CTOPIH YKJIAJaTH JOTOBOPH SIK TependadyeHi 3aKOHOM, Tak 1 JIOrOBOPH
3aKOHOM He IepeadaueHi; MpaBo CTOPIH 3a 3000 3MIHIOBATH, PO3PHBATH a00 MPOJOBXKYBATH JIi0
YKJIAJICHOTO HUMU JIOTOBOPY; MPABO CTOPIH JOTOBOPY BU3HAYATH CIIOCOOM 3a0e3MeueHHs JOTOBIPHUX
3000B’s13aHb; IPAaBO BCTAHOBIIOBATH (H)OPMH BIJMOBIIAIBHOCTI 3a MOPYIIEHHS JOTOBIPHUX
3000B’s13aHb TOIIO [ 5, ¢. 47].

Pazom i3 TuM, mpaBo, SK 3yMOBJIEHA NMPHUPOIOI0 JIOAMHU Ta CYCHUIBCTBA CUCTEMa PEryJIIOBaHHS
CYCHIJIbHUX BIHOCHH, SIKI BJIACTMBI HOPMATHBHICTb, (pOpMaIbHA BU3HAUEHICTH 1 3a0€3MeUeHICTh
MO>KJIMBICTIO JIEP>KaBHOTO NMPUMYCY [6], OTHUM 13 CBOIX 3aBJjaHb Ma€ BCTAHOBJICHHS Ta 30epeKEeHHS
Mex cBobou [7, . 18].

Sk 3a3Havyae O. bensHeBuy, oOMexXyBaui JOTOBIpHOI CBOOOAM 3HAXOIATHCA B JIBOX PI3HUX
IUIOUIMHAX — HOPMATHUBHO-MPaBOBid 1 mo3atopuanyHiil. [lepmia oxomitoe HOpMHU 3aKOHO/IABCTBA,
Apyra iCHy€ y BUIJIS1 MEBHUX 3arajbHUX 17Iei, MpaBUil 4YeCHOI MOBEAIHKH, MPUHIIMITIIB T'YMaHHOCTI
Ta Mopaui [8, c. 122].

FOpuouuni nayku
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IIlo crocyerbcsi CBOOOAM TOTOBOPY MEPEBE3CHHS HEOE3NMEYHHX BaHTaXiB, TO Y BIAHOCHHAX, IIO0
MOB’s13aH1 3 MEPEeBE3EHHSIM TAaKOTO POJY BaHTaXIiB, il MOIIILHO OOMEKHTH, OCKIIBKH B YKpaiHi
JI0BOJII YaCTHMHU € TEXHOTEHHI KaracTpodu, y pe3yabTaTi SIKUX INKOJAA 3aBJAETbCS HE JIUIIE
y4acCHUKaM KOHKPETHHX IPaBOBIIHOCHH, ajie W TpeTiM ocobam (iX JKUTTIO, 3I0pOB’I0, MaliHy) Ta
eKoJiorii, 1 MOBa BXe iJe He Jumie npo 3a0e3MeueHHs] JOCTaBKH BAHTAXY 3 OCOOIMBUMHU
BJIACTUBOCTSIMH, a BaHTaXY, IOTEHI[IITHO CIIPOMOKHOTO 3aBJIaTH IIKOAY 1HIITUM 0CO0aM, 4H, HaBiTh,
MacoBHH JEMKT (BHOYXOHEOE3MeUuHUX, XIMIYHUX, PaJi0aKTHBHHX, JETKO3AMMHCTUX Ta I1HIIHX
PEYOBHH).

BaxuBum € Toif (akr, mo HalbIbIIa KUTbKICTh HAI3BHYAHUX CUTYallil, 0COOIMBO 13 3aru0eito
JIO/ICH, TIPUTIA/Ia€ Ha TPAHCIIOPT, IO CBIAYUTH IPO BUCOKY MOTEHIIIITHY HEOE3MEUHICTh TPAHCIIOPTY
AK raiy3i rocrnogapcta. Tomy, HEOOXITHO BpaxoOBYBaTH, IO YMOBHU IEPEBE3CHHsS HEOE3MEYHHX
BaHT@KIB TaKOX BH3HAYAIOTHCS 1 HOPMATHBHO-TIPABOBHMH aKTaMH, IO PETYJIIOIOTH AiSUTBHICTH
TpaHCcmopTy. Y pasi BiICYyTHOCTI TaKUX aKTiB, HEOE3MEYHUI BAaHTAX JTOMYCKAETHCS JI0 TICPEBE3CHHS
Ha YMOBaXx, BCTAHOBJICHUX 3a PIllIEHHSIM OpraHiB, 3a3Ha4eHHX Yy 3aKkoHi Ykpainu «[Ipo nepeBezeHHs
HeOe3MEeYHUX BaHTAXiB». Y pasi JOPOKHBOTO MEPEeBE3CHHS HEOEe3NeYHUX BaHTAXIB, YMOBHU
MepeBe3eHHs BCTAaHOBIIOIOThCS [lepkaBToiHCHeKIiEr0 MiHICTepCcTBa BHYTPIIIHIX CIIpaB YKpaiHu.

3a3HaueHe CBIMYMTH MPO OCOOJIMBUI XapakTep JOTOBOpPY IepeBe3eHHS HeOe3NMeYHWX BaHTAXiB, a
MOXJIMBI HACJIJK{, Y Pe3yJabTaTi MOPYIIEHHS HOro yMOB, — IPO BHUCOKY HMOTEHLINHHY HeOe3MneKy
NepeBe3eHb TAaKHX BaHTaXiB. BpaxoBylouu BH3HAuU€HE, AOMUIBHO Oyle BHIUIMTH JIOTOBIp
NepeBe3CHHS HEOE3MEYHUX BAaHTAXIB 13 3arallbHOTO JOTOBOPY IEPEBE3CHHS BaHTAXIB Ta 3aKPIlTUTH
B HOpPMax IMBUILHOTO 3aKOHO/ABCTBA y BUTJISAI OKPEMOTO JIOTOBOPY IEPEBE3CHHS BAHTAXIB 3
OCOOJIMBUM IIPABOBUM PEKUMOM.

[TpaBoBi, oprani3aiiiiti, COIliabHI Ta EKOHOMIYHI 3acaJiy JisUTBHOCTI, OB’ S3aHOT 3 MEPEBE3CHHIM
HEOE3MEeUYHUX BaHTaXIB 3aJTi3HUYHUM, MOPCHKHM, PIYKOBHM, aBTOMOOUIBHMM Ta aBialliiHUM
TpaHCIOPTOM, BU3Ha4Yae 3akoH Ykpainu “TIpo mepeBe3eHHs HeOE3MEUHUX BaHTAXKIB” BiJ 6 KBITHS
2000 poky.

[IpaBa Ta 00OB’SI3KM BiJIIpaBHUKA Ta NEPEBi3HUKA y cdepi MepeBe3eHHsT HeOE3MEeUHUX BAHTaXIB
nepenbaueni cr.7, 8 3akony Ykpainu «IIpo mepeBe3eHHs HeOe3NEYHHMX BaHTaXiB» Bl 6 KBITHA
2000 poky. A came:

BinnpaBHuk HeOe3NeUHNUX BaHTaXIB Ma€ MPaBo Ha:

— OJIepKaHHS y BCTAHOBJIECHOMY TOPSAKY JOCTOBIpHOI iH(MOpMaIi Mpo MNPOAYKIO abo
BIIXOJU, fAKI HajexaTh 10 HEOEe3NMeYHMX BAHTAXIB 1 TMOJAIOTHCS HUM JO0 TIEPEBE3CHHS;
nepenady HeOE3NeYHOro BaHTaXy IEPEBIZHUKY JUIsl MEpPEeBE3e€HHS MOro BIANOBIIHO J0
BCTaHOBJICHOTO TMOPSIZIKY; TIEpeBe3eHHS HEOE3MEeYHOr0 BaHTaXYy, MMOJAAHOTO JIJIS IePEBE3CHHS,
y BU3HAYEHHUI JOrOBOpOM (HOPMAaTUBHUM aKTOM) CTPOK;

— BIJIIIKOAYBaHHs 30UTKIB, 1[0 BUHUKJIM BHACIIZOK BTPATH Y MOLIKOJDKEHHS HEOEe3NeuHOro
BaHTaXy a0o Oe3MiACTaBHOI BIIMOBH MEPEBI3ZHUKA B/l MPUNUHATTSA HEOE3MEUHOTO BAHTAXKY /10
NIEPEBE3CHHS.

BianpaBuuk HEOe3meUHNX BaHTaXKIB 30008’ I3aHUIL:
p

— 3IACHIOBATH 3aX0JH LI0A0 (Pi3UYHOTO 3aXUCTY, OXOPOHH 1 Oe3nmeKu HeOe3MeUHNX BaHTaXIB
710 Tepedadl iX MepeBI3HUKY; Ha/JaBaTU MEpPEBI3SHUKY HEOOXiJHI JOKYMEHTH 3 JOCTOBIPHOIO
iHpopMalliero npo HeOe3NneyHUWi BaHTaX, a B pa3l JIOPOKHBOI'O INEPEBE3CHHS — aBapiiHy
KapTKy;

— 3a0e3meuyBaTy MiJArOTOBKY BaHTaXy [0 BIANpPaBIIEHHS, 0JIaBaTH MEepPEBI3HUKY HeOe3neuHui
BaHTaX Y BIAMOBIIHIA ymakoBli (Tapi), KOHTEWHEpl, LUCTEpHI Ta 3aco0l MNaKyBaHHS;
3a0be3neuyBaTd |y IMEBHUX BHUMAAKax (I3UYHUNA 3aXUCT, OXOPOHY 1 CYIPOBOJKEHHS
HeOe3MeYHOro BaHTaXy IIi/1 Yac MepeBe3eHH;
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3a0e3neuyBaTd MPOBEACHHS CHEMialbHOTO HABUAHHS, MiABHINEHHS KBamidikamii ocib, sKki
3aiiMalOThCsl BIAMPABICHHSIM HEOE3MEUYHUX BaHTAXIB, Ta IX MEIUYHOTO OTJISIY;

Ha/JlaBaTH B YCTAHOBJICHOMY TMOpPAAKY HeoOXimHy iH(opMaIlilo Tpo BiIIpaBICHHA
HeOe3MeYHNX BaHTAXKIB 1HIIIUM CyO’ €KTaM IEPEBE3CHHS Ta OpraHam;

3IACHUTH B YCTAHOBJICHOMY IOPSIKY CTpaxyBaHHS BiANOBIAAIBHOCTI HAa BUNIAJIOK HACTaHHS
HEraTUBHMX HACII1JKIB IePEBE3EeHHS HEOE3MEUHNX BaHTAXIB;

BIJIIITKO/IOBYBATH BUTPATHU Ta 30MTKH, 3aMOIisTHI BHACIIOK TOPYIICHHS HUM 3aKOHOJIaBCTBA 3
MUTaHb MepEeBE3eHHs HeOe3MeUHnX BaHTaxiB [9, c. 251].

[lepeBi3HUK HEOE3MEYHUX BAaHTAXIB Ma€ MPaBo Ha:

CBO€YACHE OJCpKaHHSA HEOE3MEYHOTO0 BAaHTAXy pa3oM 3 BiINOBIAHUMH JOKYMEHTaMH 3
MOBHOIO 1H(OpMAIli€r0 PO BaHTaX; MPOBEACHHS BCEOIYHOI mepeadayeHoi 3aKOHOIaBCTBOM
nepeBipkn HeOe3MeyHOro BaHTAXy, II0 MPUIMAETHCS 10 TEPEBE3CHHs, Ta JOKYMEHTIB Ha
HBOTO;

BI/IMOBY y MPHUHHATTI O TepeBe3eHHS HEeOEe3NeYHOro BaHTaXy B pas3l HEBIAMOBITHOCTI
BaHTaXy a00 JOKYMEHTIB Ha HhOT'O BCTAHOBJICHUM BUMOTaM;

BIJIIKOAYBAaHHS  30MTKIB, 3aloAiSHUX WOMY BHACHIOK T[IOJAaHHA  BiANPaBHUKOM
HEJOCTOBIPHOI iH(pOpMaIlii PO BaHTaX a00 HECBOEYACHOTO MIPUIHSATTS HOTO OJCPIKyBaueM.

[TepeBizHuk HEOE3NEYHNX BAaHTAXKIB 3000B’ I3aHUIA:

npuiiMaTi HeOe3MeYHI BAaHTaXi JO TMEPeBE3eHHs, SKIIO BAaHTAX 1 JOKYMEHTH Ha HBOTO
BI/IIIOB1/JalOTh BCTAHOBJICHUM BUMOTaM;

3a0e3neuyBaTd  TEPEBE3CHHS HEOE3NMEYHMX BAHTAXIB Yy BCTAHOBICHOMY  HOPSAKY
BU3HAUYCHUMHU TPAHCHOPTHUMH 3ac00aMu; y pasi JOPOKHBOTO IEPEBE3CHHS PO3POOHTH Ta
y3rogutu 3 JlepxkaBroiHcrekmiero MiHicTepcTBa BHYTPIIIHIX crpaB  YKpaiHd yMOBH
0€e3MeYHOro NnepeBe3eHHsT HeOe3MeYHNX BaHTaXKiB, aBapiiiHi KapTKU cucTeMu iHdopMmarii mpo
HeOe3neKy, 3a0e3NneuyuTH CBOE€YACHMM OIVIAJl TPaHCIOPTHUX 3aco0iB y MiAPO3ALIax
HeprxaBToincnekuii MiHicTepcTBa BHYTPIIIHIX CclipaB YKpaiHU Ta OTPUMAaHHS BiJIITOBIIHOTO
CBIIOITBAa MPO JOIYCK JI0 TIEPEBE3CHHS HEOE3MEYHOro BaHTAaXy, MiJ 4Yac TEPEeBE3CHHS HE
BIIXWJIATUCSA Bl Y3TOJKEHOI'O MapHIpyTy, AOTPUMYBAaTUCS O€3MEYHHX YMOB pPyXy Ta
MOCTIMHO KOHTPOJIIOBATH CTaH TPAHCIIOPTHOIO 3ac00y 1 BAaHTAXKY;

MEPEBO3UTH y BCTAHOBJIEHUH CTPOK HEOE3MEUHUIl BaHTaX Ta MeperaBaTH