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PO3ALJ VII. AKTYAJIBHI ITPOBJIEMH
KPUMIHAJIBHOI'O IIPABA TA KPUMIHOJIOTII;
KPUMIHAJIBHO-BUKOHABYE ITPABO

VIK 343.541 (477)

IIOJ10 BIKOBOI O3HAKHM CYB’EKTA CTATEBHUX 3HOCHH 3 OCOBOIO,
AKA HE JOCAI'JIA CTATEBOI 3PIVIOCTI

Umyt C.B., K.10.H., TOIICHT

3anopizvkuil HayioHanbHUll YHigepcumem

VY crarti gocmimKyeTbcs mpobieMa BH3HAUSHHS BiKy, 3 SKOro ocoba Moxe OyTH CyO’€KTOM 3JI0YHHY,

nepenodauenoro cr.155 KK VYkpaiun, oOIpyHTOBYETHCSI BUCHOBOK IIPO JIOIUIBHICTE IMiABHIIEHHS BIKOBOTO

KpHUTEPIiI0 Cy0’ €KTa CTAaTEBUX 3HOCHH 3 0CO00I0, SIKa HE I0CATIIa CTAaTEBOI 3p1JIOCTI, 0 BICIMHAIATH POKIB.
Kniouoei cnosa: cknao 3nouuny, cyb’ekm 3104uMy, KPUMIHATbHA GI0N08i0anbHicb, 0c0ba, wo He odocaend
cmamesoi 3pinocmi, cmamesa c60600a, 8ik HACMAHHA KPUMIHATLHOI 8i0N08i0AIbHOCTI.

YUmyt C. B. OTHOCUTEJIBHO BO3PACTHOI'O TTIPU3HAKA CYBBEKTA ITOJIOBBIX CHOLIEHHUIA C
JIMLIOM, HE JIOCTUILIMM IIOJIOBOM 3PEJIOCTU / 3amoposKCKkiuil HALMOHAIBHBI YHHBEPCHUTET,
Ykpauna
B cratee wmccnmemyercss mpobieMa OmpeNeNeHHs BO3pacTa, ¢ KOTOPOTO JIMII0 MOXET OBITh CyOBEKTOM
MIpecTyIuIeHns], npeaycMoTpeHHoro cr.155 YK Vkpaunel, 000CHOBBIBaeTCS BBIBOJ O I€IECO00Pa3HOCTH
MOBBIILICHUS] BO3PACTHOTO KPHUTEPHsl CyOBEKTa MOJIOBBIX CHOIICHHI C JIMIIOM, HE JOCTHIIIMM II0JIOBOH
3pEJIOCTH, 10 BOCEMHA/ILATH JIET.
Knrouesvle cnosa: cocmae npecmynienus, cyObekm HpecmynieHus, y20J06HAs OMEemcmeeHHOCb, IUYo, He
oocmuzutee NON0BOL 3peNOCIU, B03PACT HACTYNIEHUS Y20108HOU OMEEMCIMEEHHOCTU.

Chmut S.V. A SIGN ON THE AGE OF THE SUBJECT SEXUAL INTERCOURSE WITH A PERSON
UNDER THE AGE OF PUBERTY [/ Zaporizhzhya nationale universite, Ukraine

An integral feature of the perpetrator, under Part 1 of Art. 155 of the Criminal Code of Ukraine, is the age of
the person who committed sexual intercourse with a person who has not reached puberty. Under the current
legislation of sexual intercourse with a person under the age of puberty, may be physical, sane person who
has reached the age of sixteen .

Thus, the question of the age of the perpetrator, under Art. 155 of the Criminal Code, refers to the discussion
in the science and practice of criminal law legislation.

Some researchers believe that the subject of the crime shall be recognized not sixteen and eighteen persons.

Increasing age of the subject of sexual intercourse with a person under the age of sexual maturity based on the
fact that firstly, the formation of attitudes in the field of sexuality at minors between the ages of sixteen and
eighteen years of age are usually unfinished, and secondly, with onset age of eighteen in most cases removed
the issue of puberty the child, and prosecution of a teenager who has not reached puberty, the voluntary
sexual intercourse with the same teenager who also has not reached puberty is not feasible and reasonable.

According to the author, the subject of raising the age of sexual intercourse with a person who has not
reached puberty before the age of eighteen is the right step, within the scope of criminal law protection of
sexual integrity and normal physical and mental development of minors and sexual minors .

As before, so now, litigation focused on the non-use of criminal sanctions in case of detection of voluntary
sexual intercourse between minors themselves. In addition, as mental and physical development, the
knowledge and experiences gained minors under the age of sixteen and eighteen years of age, significantly
different. Sexual intercourse with a person who has not reached puberty are not violent, so in most cases not
understood as minors prohibited and punishment . The argument in favor of liability for sexual intercourse
with a person who has not reached puberty, only adult individuals also have recommendations from
international organizations to prevent sexual crime and the protection of children against sexual exploitation
and sexual abuse and the experience of foreign countries.

These arguments lead to the proposal to increase the age of the subject of sexual intercourse with a person
who has not reached puberty before the age of eighteen .
Key words: the offense, the subject of crime, criminal responsibility, a person under the age of puberty, the age of
criminal responsibility.
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Cy0’ekT 37104MHY € 00OB’S3KOBHUM €JIEMEHTOM CKJady, 110, Ha BiAMIHHY BiJl IIBHIKOIUIMHHUX Ta
ICHYIOUMX HETpUBaJIUil 4ac 00’€KTiB, 00’€KTUBHOI Ta Cy0’€KTUBHOI CTOPOHU 3JI0YMHY, Y aOCOJIOTHIN
OLTBIIOCTI BUTIAJIKIB HE3MIHHUM 3 IOPHIUYHOI 1 akTHYHOT Touku 30py [1, 145; 2, 160-161; 3, 74-75;
4, 43, 65-67]. V 4.l cr.18 KK Bu3HaueHi HEOoOXiAHI W MOCTaTHI O3HAKH, IO XapaKTePH3YIOTh
3arajbHOTO Ccy0’€kTa 37m04nHYy: 1) ¢ismuHa ocoba; 2) ocyaHa ocoba; 3) ocoba, MO MOCSTIa TEBHOTO
BiKY, 3 SIKOTO HACTa€ KPUMiHAIbHA BiJIIOBIAIbHICTb.

Hesin’emMHOI0 03HaKOIO cy0’eKkTa 3j10unHy, nepeadadenoro 4.1 ¢r.155 KK, € Bik ocoOu, 1o BUYMHUIA
CTaTeBi 3HOCHHU 3 0C00010, sIKa He JA0cATIIa cTaTeBoi 3pisiocTi. Cy0’eKTOM CTaTeBUX 3HOCHH 3 0CO00I0,
sSKa HE Jocsria CcTareBoi 3pijocTi, Moxke OyTtm ¢ismyHa, ocymHa ocoba, sKa Jocsria
mricTHaaaTHpiyHoro Biky. Crarrs 155 KK He BXOAWTH 70 mepestiky 3JI04HHIB, BiMOBIIAILHICTh 3a
BUYMHEHHS IKHUX nependavena 3 14 pokis (4.2 cr.22 KK). Bigrak, BignoBigaabHOCTI Tiajsirae ocooa,
SKifi BUIIOBHWJIOCS IIICTHAIATh POKiB. BiTYM3HSHE 3aKOHOIABCTBO BHUXOIUTH 13 TOTO, IO IiCTS
JIOCSTHEHHSI IIICTHAIISITUPIYHOTO BiKY HEMOBHOJITHIM 3a piBHEM CBOTIO NMCHUXO(]I3UYHOIO PO3BHUTKY
30aTHUH JiSITH Ha TMiACTaBi 3I0pOBOTO TIIIy31y 1 IMJIKOM MOXE YCBIJOMIIOBATH CYCHUIBHO
HeOe3MeuyHni XapakTep CBOIX Mii Ta IXHI MOMJIMBI HACTIAKW. 3arajJilbHe HACTaHHS KPUMiHAJIBHOI
BIJINIOBIIAJIBHOCTI 3 HIICTHAIIATH POKIB € JOCTaTHLO oOrpyHtroBanum [5, 82-83; 6, 3-4]. 3 mporo
3arajibHOTO MpaBWiIa € ABa BUHATKU. [lepimunii moB’s3aHuid 3 TUM, IO HEMOBHOJITHI 3 YOTUPHAALSATH
POKIB IIJTKOM yCBIZIOMIIIOIOTh KPUMIHAIBFHO-TIPABOBI 3a00pOHU, TIOB’A3aHI 3 MOCATAHHAM Ha KHUTTH,
3II0pOB’sl, CTAaTEBY CBOOOY Ta CTaT€BY HEIOTOPKAHHICTH OCOOH, BIACHICTh, TPOMAJICEKAN MTOPSAIOK Ta
1HII 3araJbHO3PO3YMiJi 00’ €KTH KPUMiHAILHO-TIPABOBOI OXOPOHHU. J{pyruii BUHSTOK MOJISITa€ B TOMY,
o 3a JesKi 3J0YMHH KpUMiHajdbHA BiAMOBIAAIBHICTH HACTAE HE 3 MIICTHATIATHPIYHOTO, a 3
BiciMHaaIATHpiUHOTO BiKY [7, 25; 8, 10-11].

KK ne mictuth HOpMH, 110 mepeabadana © BHU3HAUCHHS BiKy, a TUIBKM BKa3y€e Ha BiKOBI Mexi
HACTaHHS KPUMIHAJIBHOI BiJIMOBIIaIBHOCTI, SKIIO 0CO0a BUMHWIA 3JI0YMH. BUIaeThes, M0 HAROUTBII
3MICTOBHO TMOHATTS BiKYy chopmymtoBa P.I. Muxees, sikuii BU3Ha4ae HOro SK y MIMPOKOMY, Tak iy
BY3bKOMY PO3YMiHHI. Y TepIIOMY BHIIQJIKY TIiJl BIKOM Ma€ThCsl Ha yBa3i KaJCHAApHUH Tepio]] dacy,
10 MPOMIIOB BiJl HAPOMKEHHS 10 OYyIb-IKOTO XPOHOJIOTIYHOTO MOMEHTY B JKMTTI JIIOAMHHU, a B
JIPYTOMY BHUIMAJIKy, — NEBHUM Tepioa NCUX0(]i3UIHOro CTaHy B JKUTTI Ti€l YM iHIIOT O0COOH, 3 SKHM
MOB’si3aHI SIK MEJMYHO-010JIOT1UHI, COIaJbHO-TICUXOJIOTIYHI, TaK 1 MPaBOBi 3MiHU Yy MPaBOBOMY
Monyci ocobu [9, 17]. YkpaiHCbKMI 3aKOHOZABELb HE MIIIOB HAa 3HWKEHHS BIKYy KPUMiHAIbHOI
BiJIMTOBITaJIBHOCTI 32 CTaTeBi 3HOCHHH 3 0CO0OI0, SIKa HE JIOCSATIIAa CTaTeBOI 3piJIOCTi, 3 OJHOTO OOKY,
4yepe3 Te, M0 iXHS MPOTHIIPABHICTh HE HACTLIBKM OYEBHJHA JUISI YOTHPHAALATHIIITHROTO IMiJTITKA
(BOHa € OYEBHJIHOIO JIJIsl IOBHOJITHIX 0¢i0), a 3 iHIIOro OOKY, 4Yepe3 Te, 10 CYCHUIbHY HeOe3MeKy Ta
KOy Bif IMX MisSHb JY’X€ BAKKO HAJCKHHUM UYMHOM OI[IHUTH: aJDKe CaMi CTaTeBi 3HOCHHH €
JIOOPOBUTLHUMH, 1HOZI HABIThH IHIIIATHUBA MIOJ0 X MOYATKY MOXKE BHXOJIUTH BiJl MOTEPIIOI 0COOH.
CamMe Takuii XxapakTep CyCHiJIbHOI HeOe3MeKn X AisiHb, Ha Hall TOTJIsIl, BiirpaB BU3HAYAIbHY POJb
MpU BUPINIEHHI THTaHHS TPO BHU3HAYEHHS BIKY KPUMIHAJIBHOI BiJIMOBINAIBHOCTI MPHU JTOCSATHEHHI
ITICTHATISATHPIYHOTO BiKY.

HarowmicTe, muTaHHs monmo BiKy cy0’ekTta 3moumHy, nepeadaueHoro cr.155 KK, Hanexuts mo
JMUCKYCIHHAX y Hayll KpPUMIHAIBHOTO TpaBa Ta TPAKTUI 3aKOHOTBOpeHHS. JlocmimHukn 1€l
MpoOJIEMH TTO-Pi3ZHOMY OIIHIOIOTH BiK Cy0’ €KTa CTATeBHX 3HOCHH 3 0CO00I0, SKa HE J0CATIIa CTaTEBOL
3pinocti. Tak, Ha nymxky M.J. Hlapropoacekoro, cy0’ekToM 31mounHy, nepeadadenoro cr.119 KK
PP®CP, cnin Bu3HaBaTu BiciMHamUsTHpiuHYy ocoOy [10, 96]. Kareropu4yHo He TOTrODKYHOYHCH 3
nymkoro M.J[. Hlaproponcekoro, HO.K. Cymenko 3a3Hadae, mo BHMOTa y IJaHOMY BHITAQIKY
JIOCSTHEHHSI TIOBHOJITTSI 00 CTAaTEeBOI 3piNocTi Cy0’€KTa 370YMHY HE 0a3yeThbCs HA YUHHOMY 3aKOH1 i
HE Bi/IMOBI/Ia€ 3aBIaHHIO OXOPOHH HOPMAJIBHOT'O CTATEBOTO PO3BHUTKY MiIPOCTAIOYOT0 MOKOMiHHS [11,
167]. Ilpunarigao 3ayBakumo, mo g ct.119 y pemakrii KK PPOCP 1960 p., 3a3HaueHa KpUTHKA
Oyna oorpyHTOBaHOI0. OHAK Y Mporieci pedopMyBaHHs 3akoHOAaBcTBA B cTaTTi 134 KK PD 1996 p.
3’SBUJIOCST TIOJIOKEHHS TPO Te, MO0 Cy0’€KTOM IIbOr0 3JI0YMHY € BiciMHamusTuUpiuyHa ocoba. Lle
TTOJIOXKEHHS OJIpa3y K BHUKJIMKAJIO HETaTHBHY PEaKINIo B MESKHX (axiBIliB 3 KPUMIHAIHLHOTO IpaBa.
Tax, 3a3Hay4asnocs, 10 MiABUIICHHS BiKy Cy0’€KTa i3 IIICTHAALUATH JI0 BICIMHALATH POKIB BHJIAETHCS
JIOCUTH CHIPHUM 1 HaBpsiA 4 Oyne cupusiTH ePEeKTUBHOCTI OOPOTHOH 3 LIUM 3JI0YMHHHUM IMOCSTaHHSIM.
Kpim Toro, 1ie mojoxKeHHs € HeIOTIYHUM IO CYTi, TOMY IIIO0 32 BUMHEHHs po3mycHux i (cT.135 KK
PO 1996 p.), mMeHm HeOe3MeUHOrO 3JIOUMHY, HDK JIOCIIDKYBAaHWM, BiJINOBIJANbHICT HACTa€e i3
HricTHaASATHPIYHOTO BiKy [12, 62].
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[HIl TOCHITHUKH MIATPUMYIOTH MO3ULII0 POCIHCHKOTO 3aKOHOJAABII MPO MiJBUILEHHS BiKy cy0’ €KTa
JOCTiDKyBaHOTO 3nounHy. [lpm 1boMy HaBomsThcs Taki aprymeHTH. Ilo-mepmie, dhopmyBaHHS
YCTaHOBOK Y IIapWHI CEKCyaabHOI c)epr B HEHMOBHOJITHIX Y BIlll BiA HIICTHAIIATH 10 BICIMHAIISTH
POKiB, sK TIpaBWJIO, € He3aKiHYeHUM. JIjIi 0COO0M YOTHPHAALUATHPIUHOTO BIKY OYCBHIHOK €
OIHO3HAYHa 3a00poHa Ta KapaHICTh HACWIBHHUIIBKUX Miii CceKcyalmpbHOro xapakrepy. OjnHak
HEMPABOMIPHO TIOKJIaJaTd Ha HBOTO POJb «KOHTPOJEpa CEKCyaabHOT TOBEAIHKM» 1HIIOTO
HEIOBHOJIITHROTO OJHOTO 3 HUM BiKy. CollianbHuil 000B’sI30K TAKOTO KOHTPOJIKO MOXKE IOKJIaaTHCS
BUKITIOYHO Ha MOBHOMITHIX 0ci0. [lo-mpyre, 3 HacTaHHSM BiCIMHAIISMTHPIYHOTO BiKy B OiJBIIOCTI
BUTIA/IKiB 3HIMA€ThCS MUTAHHS PO JTOCATHEHHSI CTATeBOI 3piOCTi MaHOi ocoOm. Xoda 3aKoH 1 He
BUMarac OO0OB’SI3KOBOI  CTareBOi 3piJOCTI Cy0’€KTa JAHOTO B3JOYHMHY, MPHUTSATHEHHS [0
BIJINIOBIIAJIBHOCTI IMiJUTITKA, KWW 111e HE JIOCST CTaTeBOI 3pUIOCTi, 3a JOOPOBUIBHI CTaTEBI 3HOCUHHU 3
TaKUM JK€ MUTITKOM, IO TaK caMO He JOCAT CTaTeBOl 3piIOCTi, BAXKO BHU3HATH JOIUIBHUAM i
oOrpynToBanum [13, 77-78]. [IpuXuIbHUKOM MiJBUIICHOTO BIKYy KPHUMIHAJIBHOI BiIOBIIAIBHOCTI y
18 pokiB € takox 10.€. IlynoBoukin. Lls1 mo3uIist JOTIYHO BUXOJUTH i3 3alPONOHOBAHOI BKa3aHUM
nmociigankoM HoBoi penakiii 4.1 c¢r.134 KK P®: «CrareBe 3HOIIEHHS, MY>KOJIO3TBO, JecOITHCTBO a0o
IHIT Ji1 CEeKCyaJIbHOTO XapaKTepy 3 0CO00f0, SKa HE JOCATIA BiICIMHAMITHPIYHOTO BiKy, abo B 1l
NPUCYTHOCTI, 1110 3aMO/IisUIM IKOAY iIHTepecaM HeMOBHOITHROTOY [ 14, 235].

Ha nmam mormsin, migBUIIEHHS BiKy Cy0’ €KTy CTaT€BHUX 3HOCHH 3 OCOOOI0, SIKa HE JOCATIIa CTaTeBOI
3pijoCTi, 10 BICIMHAIIATH POKIB € OOTPYHTOBAaHUM KPOKOM, ITIO BiJIMOBi/Ia€ 3aBJaHHAM KPUMiHAIBHO-
NPaBOBOi OXOPOHHM CTaTEBOI HEJOTOPKAHOCTI Ta HOPMAJIBHOTO ()i3WYHOTO 1 MCHUXIYHOTO CTaTEBOTO
PO3BHUTKY MaJIOJITHIX Ta HEMOBHOMITHIX 0ci0. Ciij 3a3HauuTH, IO SK paHille, Tak i Temep, CynoBa
MIpaKTHKa 30pIEHTOBAHA HA HE3aCTOCYBAHHS KPUMIHATHHOTO TIOKApaHHS B pa3i BUABJICHHS BUITAIIKIB
JOOpPOBUTPHUX CTaTEBUX 3HOCHH HEMOBHOMITHIX 0ci0 Mixk coOoto. Tak, y m.13 mocranoBu [lnenymy
Bepxosaoro Cyny CPCP Big 25 Gepesnst 1964 p. Ne 2 «lIpo cynoBy mpakTuky y crpaBax Hpo
3TBAJTYBAHHSD PO3TIIyMadyBaJIOCh, 110 OCOOM, sIKI JAOCSIIH 16-piuHOTO BiKY, HECYTh KpUMIHAIBHY
BIJINIOBIIAJIBHICTD SIK 3a 3IBAIITYBaHHSI, TAK 1 3a 1HIII CTaTeB1 3JI04YMHH, niepeadadeHi ct.cT.119, 120 KK
PPOCP Ta Bianosinuumu crartsamu KK inmmx pagsacekux pecnyOuik. HatomicTs, npu BupimeHHi
MMMTaHHS PO KPUMIHAIBHY BiJlMOBIIaIBHICTH OCI0, SIKi HE JOCSTIN TOBHOJITTS, 338 CTATEBE 3HOIICHHS
3 000010, SIKa HE JIOCATIIA CTATEBOI 3pijIOCTi a00 MIICTHAAUATUPIYHOTO BiKY, a TAKOX 32 PO30CIICHHS
HETIOBHOJITHIX, CyIM MalOTh BPAaxOBYBaTH, IIO 3aKOH Yy 3a3HAYCHUX BHIIAJKaX CIPSIMOBAHWH Ha
HOpPMaJIHUH PO3BUTOK HEMOBHONITHIX KOXKHOI crari. ToMy, B KOXXHOMY KOHKPETHOMY BHIIAIKY,
BUXOJIS1YM 3 BiKy 000X HEMOBHOJITHIX, JAHUX, 10 XapaKTEPU3YIOTh iX 0COOH, HACIIKIB, 110 HACTAJIH,
Ta 1HIIUX OOCTaBHMH CIpaBH, CYJH MOBHHHI OOrOBOPIOBATH MHUTaHHS MPO JOLUILHICT 3aCTOCYBaHHS
JI0 HETIOBHOJITHBOTO 3aXOMIB KPUMiHAJBHOTO MOKapaHHA. PeKoMeHmyBaTH cynam 3 BKa3aHHUX BHUJIIB
37I0YMHIB IIUPIIEC MPAKTHUKYBaTH 3aCTOCYBAHHS O HETIOBHOJITHIX MPUMYCOBHX 3aXOJIiB BHXOBHOTO
XapakTepy, 10 He € KpUMiHaJIbHUM MokapaHHsM [15, 198-199]. bausbki 10 TAKOro po3yMiHHS
pexomeHparlii BuciosieHi B moctaHoBi llmenymy BCY Bim 27 6epesns 1992 p. «llpo cynoBy
MPAKTUKy y CIpaBax MpO 3TBAITYBaHHS Ta iHOI cTareBi 3moumHm» [16, 111-120] Ta y yuHHIHA
noctanoBi BCY Bix 30 tpaBust 2008 p. Ne 5 «[Ipo cymoBy mpakTHKy y chpaBax Npo 3J0YHHHU MPOTH
cTaTeBOi CBOOO/IN Ta CTATEBOI HEAOTOPKAHOCTI ocobm» [17].

Kpim Toro, 3a craHoM NCUXO(i3WYHOTO PO3BUTKY, OTPUMAHHUX ITiJ] YaC HaBUYAHHS 3HaHb Ta Ha0yTOTO
JKUTTEBOTO JIOCBIJly HETOBHOJIITHI, II0 HE JOCSTIM IICTHAANSTUPIYHOTO Ta BiCIMHAAISITUPIYHOTO
BiKy, CYTTE€BO pi3HATHCA. Tpeba TakoK BpaXxOBYBaTH MOTYXKHE MOYYTTS «IEPLIOT JIIOOOBI» MiIITKIB,
10 HEPIIKO BUCTYIIA€ KaTali3aTOPOM IIEPBICHOTO CEKCYaIbHOTO MOCBiTy. «Ileprma r0060By MOBHICTIO
3aIOBHIOE TICUXOEMOIIMHY CKJIAJ0BY CHPUUHSATTS MEBHOI OCOOM MPOTWIICKHOI crari. BoHa Moxe
CTaTH «OCOOJUBUM EMOIIIMHUM CTaHOM)» HEIMOBHOJITHIX, 110 PO30JIOKOBYE HACTAHOBU JOPOCIHX i
MPU3BOJIUTE 10 JOOPOBLIBHUX CTATEBMX 3HOCHH MK HuMU [18, 327; 19, 562]. Bikosa pizuuis y 2-3
POKHM X0Ya # CyTTE€BO MO3HAYAETHCS HA 1X MMOBEIIHII, ajie, ¥ 11¢ HAWTOJIOBHIIIE, HE IMO3HAYAETLCS Ha
YCBIJIOMJICHHI CTaTe€BOi HEIOTOPKAHOCTI SIK HAaWBaXJIMBIMIOI COIALHO-TIPUPOHOL TEPEyMOBU
MTOTAJIBIIIOTO CTATEBOTO PO3BHUTKY. IIcmxooriuaa Ta ¢izionoridyda nepedymoBa mepexigaoro Biky (12-
16 pp.), He chHOPMOBAHICTh CTIHKHX MOPAJbHUX IMO3MIIHM, HAJBUCOKA CXHIIBHICTH J0 KOIIIOBaHHS,
3IHCHEHHS TPYNOBUX BUMHKIB, MHUTTEBA peajii3allisi HeyCBiJOMIICHOT 1Iii, IMITyJIbCUBHICTh, CKJIAAAI0Th
crieriky BIKOBOT MOTHBAIIIHHOT OCHOBH MOBEIIHKH HEMOBHOITHIX 0¢ib [20, 155; 21, 55; 22, 11-12].
Yce 1ie CBIIYMTH HAa KOPHCTh KpUMIiHAI3alii HACWJIBHHUIIBKMX CTaTeBUX 3JIOYHMHIB IPOTH
HermoBHOMITHIX. CTareBi 3HOCMHM 3 0c00010, SiKa HE JOcsria CcTareBoi 3piiocTi, HE HOCIThH
HACWJIEHUIIPKOTO Xapaktepy. ToMmy B aOCONIOTHIA OUTBIIOCTI BHITAAKIB HE YCBiIOMITIOIOTHCS
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HETIOBHOJITHIMU sIK 3a0opoHeHi W kapaHHi. Bumaerbcs, oOIrpyHTOBaHUM BHPIIICHHS HUTAHHS
aBCTPIMICBKMM 3aKOHOJABLEM IIPO BiMOBY BiJI KpPHUMiHAJBHOIO MeEpeciigyBaHHS 3a JOOPOBIIbHI
CTaTeBl 3HOCHMHU MIXK HETIOBHOJIITHIMH, SIKIIIO 0c00a, 1110 BUMHMJIA 3JI0YMH, HE CTaplia 3a MOTEPIIIOro
OimbIne, HiX Ha TpH pokH (a63.4 § 206 KK Ascrpii) [23].

CynoBa TmpakTHKa TaKOX BKa3ye Ha HE3HAYHH BiJICOTOK HEMOBHOJITHIX, IO MPUTSITAIOTHCSA 0
KpUMiHAJIBHOT BIIMTOBIAATFHOCTI 32 CTaTEBi 3HOCHHHU 3 0CO00I0, 5IKa HE JIOCATIIA CTaTEBOT 3PLIOCTI.

ApPryMeHTOM Ha KOPHUCTH BiJIIIOBIIaIbHOCTI 3a CTaTEBI 3HOCHMHH 3 O0CO0OM0, sIKa HE JIOCAIJIa CTATeBOI
3pii0CTi, BUKIIOYHO TOBHOJITHIX OCI0, TaKOX € pPEeKOMEHJAIlil MIKHAPOTHUX OpraHi3alliii Mmoo
3armo0iraHHs CeKCyajhbHOI 3JIOYMHHOCTI Ta 3aXUCTy MIiTed MPOTH CEKCyallbHOI eKCIuTyartaiii Ta
cekcyanbHoro posoemenss. Tak, y KonBenuii npo npasa autiau 3 PakyIbTaTHBHUMH MPOTOKOIAMHU
Ne 1 (1989 p.) Ta Ne 2 (2000 p.), npuitasriii ['enepanbaoro Acambieero OOH 20 nucromana 1989 p.
(pezomromist Ne 44/25) [24, 6] ta KonBeHmii Tpo 3axUCT AiTeHd BiJ CEKCyaldbHOI EKCIUTyaTtallii Ta
CEKCYyanbHOro po30emieHHs, npuiHsTidi Pamoto €sponu 25 sxoBtHs 2007 p., crieniadbHO BKa3yeThCS,
10 MOJIOKEHHS IUX KOHBEHLIH HEe CIPsIMOBaHI Ha BPETyJIIOBAaHHS CEKCyalbHUX CTOCYHKIB 3a 3r0JI00
MK HemoBHOMITHIMHA (4.3 cT.18) [25].

dopmyBaHHS yCTAaHOBOK Y CEKCyallbHili cQepi HENOBHONITHIX HE € 3aKiHYeHUM 1 ComiaIbHHUN
000B’SI30K KOHTPOJIO CTAaTeBOI TOBEIIHKM HETMOBHOJITHROIO MOXKE TOKIAJATUCS JIMIIE Ha
MOBHOJITHIX 0Ci0. 3 HACTaHHAM BICIMHAAUIATHPIYHOTO BIKY B IEpEBaKHIM OUIBIIOCTI BHITAKIB
3HIMA€TBCS THMTAHHS IPO JIOCSATHEHHS CTaTeBOi 3punocTi cy0’ekra 3moumHy. llpuTsarHeHHs 10
BIJIMOBIIAJIBHOCTI IMiJUTITKA, SKUW 1€ HE JTOCST CTaTeBOl 3pUIOCTi, 3a JIOOPOBUIbHI CTaTEBi 3HOCHHH 3
TaKUM JKe TTITKOM, [0 TaK CaMO HE JIOCAT CTaTeBOI 3piJIOCTi, BAXKKO BU3HATH JoriyHNM. HeoOximHo
TaKOX MaTH Ha yBasi, MO y OUTBIIOCTI KPpUMIHATBHUX KOJCKCIB sIK AeprkaB-ydacHuib CHJI, Tak i
JTAIEKOTO 3apyOiXoKs, Cy0’€KT JOCITIKYBAHOTO 3JI0YMHY CICMiaIbHUA — HUM € JIMIIE TTOBHOJITHS
ocoba. Lli apryMeHTH 3yMOBIIOIOTH IPOTIO3HIIIFO MO0 ITiJIBUIIICHHS BiKYy Cy0’€KTY CTAaTEBHX 3HOCHH 3
0c000r0, siKa He J0CSTIa CTaTeBOI 3pUIOCTI, 10 BICIMHA/ILATHPIYHOTO BIiKY.

VY ropuauuHiil JgiTepaTypi oJeprkalia MOIIMPEHHS TOYKa 30pY, IO CTATEBHH 3B’S30K MOBHOJIITHBOTO
YOJIOBiKa 1 JIBYHMHH, sIKa HE A0csATia 16-pidHOTO BiKYy, IO MPOTiKa€ B yMOBaX (DaKTUYHHUX MUTFOOHUX
BiTHOCHH, $Ki, BIJIOBITHO JO CIMEHHOrO0 3aKOHOMABCTBA, MAIOTh IMIJCTABH YIS FOPUIUIHOTO
odopmIIeHHS IUTIO0Y, CKIIaay 3JI04uHYy, nepeadadeHoro cr.134 KK PO, ne gpopmye [26, 214; 27, 182].
Tpeba 3ayBaykuTH, IO MEBHA JIOTIKA B TaKid MPOMO3MLIi €, OCKUIBKM B JaHOMY BHIAAKY iCTOTHO
3HIDKYETBHCS YU B3araji BTPava€eThCsl CyCIijbHA HeOe3MmeuHICTh 0coOr BUHHOTO. HOBiTHIM BapiaHTOM
BUPIIICHHS 3a3HAYSHOI0 MUTAHHS € HOBa npuMmiTka J10 ¢T.134 KK P®, y sikiit nependaueHo, 1110 oco0a,
siKa BIIEpIIEC BYMHMJIA 3JI0UWH, nependadeHuit 4.1 cr.134 KK, 3BiIBHSIETHCS CYyZOM Bij MOKapaHHS,
SKIIO OyZie BCTAaHOBJEHO, IO III 0co0a Ta BUMHEHHWN HEIO 3J0YMH TEepecTaad OyTH CYCIIIBHO
HeOe3MeYHUMH y 3B’ 513Ky 31 BCTYIIOM y HITIO0 3 MOTEPITLION 0C000I0.

Y 3B’A3Ky 3 [MM, BHAA€ThCS JOUUIBHUM TMepefdauyuTH 1 y BITYM3HSAHOMY KpPHUMiHAIBHOMY
3aKOHO/IaBCTBI MIPUITHAC TIPO 3BUTFHEHHS BiJl KPUMIiHAIBHOI BiIIIOBIIATBHOCTI MIOBHOJIITHROI 0COOH, II10
BCTyNHJIa Y CTaTeBi 3HOCHHU 3 0CO00I0, sIKa HE JOCSTIa MUIFOOHOTO BiKY Ta (PAaKTHYHO 1 FOPUIMIHO
CTBOpHJIA 3 HEIO CIMEHHMI CO03.

Buxonsun 3 BUIIEBUKIAIEHOTO, TOXOJANMO BHCHOBKY, IO ITiIBUIIIEHHS BIKOBOTO KPUTEPIIO Cy0’€KTa
CTaTEeBHUX 3HOCHWH 3 0CO00I0, SIKa HE JOCATIa CTATEBOI 3PIIOCTI, 0 BICIMHAIIATH POKIB, € HOIITEHAM
Ta OOIPYHTOBaHMM KPOKOM, IO BiAINOBIJA€ 3aBAAaHHIM KPHUMiHAJIBHO-IIPABOBOI OXOPOHH CTATEBOI
HEIOTOPKAHOCTI Ta CTATEBOTO (PI3MYHOTO 1 ICUXIYHOTO PO3BUTKY JAiTEH.
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YK 343.21: 343.278

IPOBJEMA 3MICTY IMO3BABJIEHHS ITIPABA OBIMMATH ITEBHI ITIOCAJTA
ABO 3AMIMATHCSI TEBHOIO NISIJTBHICTIO

usa 1.C., K.30.H., TOLCHT

Incmumym ynpaeninua ma npasa
3anopizbk020 HAYIOHATLHO2O MEXHIUHO20 YHIBepCUmMemy

VY crarTi 10CHiIKYIOTECS TPOOJIeMHI MUTaHHST BU3HAYEHHS 3MICTY HOKapaHHs y BUTIISI 1T030aBJICHHS TIpaBa

oOifimati meBHI mocaau abo 3aiiMaTHCS MEBHOK MisUIBHICTIO 32 KPHUMIHAJBHAM TIPaBOM YKpaiHH.

CdopMynpoBaHO HOTO aBTOPCHKY AC(iHIIMII0, PEAAKIIIO K0T IPOMIOHYEThCS 3aKpinuTh y cT.55 KK Ykpainm.
Knouosi cnosa: nosbasnenns npasa, o0iimamu nocaou, 3aumamucs OisibHIiCmio, 3MICM NOKAPAHHA, CLYHCO08d
OisnbHicmb, npoghecitina OisnbHiCmb.

Hlusu J.C. TIPOBJIEMA COJIEPXKAHWS JUIIEHUS TIPABA 3AHUMATH OIIPEJEJIEHHBIE
JOJDKHOCTU UJIN 3BAHUMATBCA OHPE}IEHEHHOfI JESTEJIbHOCTDBIO / UHcTHTYT yripaBieHUs 1
npaBa 3aropOKCKOr0 HAI[MOHAIFHOTO TEXHHYECKOTO YHUBEPCHTETA, YKpanHa
B crarbe uccieayoTes mpoGIeMHbIC BOIPOCHI OPE/ICIICHHUS CO/ICP)KaHHs HaKa3aHUs B BHJC JIMIIICHHS TIpaBa
3aHUMATh ONPEACIEHHBIE TODKHOCTH WM 3aHUMATBCS OTPEIeTIEHHOM ISSITEIbHOCTHIO TI0 YTOJIOBHOMY MPaBy
Vxpaunbl. ChopMynupoBaHa ero aBTopckas Ie(UHUIMS, PeJaKIUI0 KOTOPOIl MpeiaraeTtcst 3aKperuTh B
c1.55 YK Ykpaunsl.
Kniouesvie cnoea: nuwienue npaea, 3aHumMams OOJICHOCMU, 3AHUMAMBCS  OESIMENIbHOCHIbIO, COOEPIAHCAHUE
HAKA3aHUS, CLYHCeOHAst OesimenbHOCb, NPODECCUOHATbHAS 0esiMelbHOCTb.

Shyyan D.S. THE PROBLEM OF CONTENTS DISQUALIFICATION TO HOLD CERTAIN
POSITIONS OR ENGAGE IN CERTAIN ACTIVITIES / Institute of management and law Zaporizhzhya
national technical university, Ukraine

The article examines the issues determining the content sentence of deprivation of the right to occupy certain
positions or engage in certain activities under the criminal law of Ukraine. It will solve the maximum
individualization disqualification to hold certain positions or engage in certain activities, proper installation of
grounds, procedure and limits its application to identify those features of the purpose of this type of
punishment that should be considered by the court in its application.

Contents of punishment is a specific amount of restriction or deprivation (or combination), established to
convict. It is evaluated using qualitative and quantitative criteria. Qualitative describes a property inherent in
this type of punishment (deprivation of the right to occupy certain positions or engage in certain
disqualification activities). Quantitative indicator shows the amount of punishment inherent in a particular
punishment. As you know, every form of criminal punishment has a meaning, which affects some areas of the
legal status of a citizen who was subjected to condemnation. Obviously, between different types of
punishment are just qualitative differences.
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