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CYJOBE ITPOILIECYAJIBHE ITPABO SIK CKJIAJIOBA YACTHUHA CYJOBOI'O ITIPABA
Kypuno M.IL., k.10.H., TOLIEHT

Cymcoruil HayionanvbHull azpapHutl yHieepcumem

VY cTaTTi JOBOAMTHCS HEOOXiHICTH CTBOPEHHSI KOMIUIEKCHOI Merararysi mpouecyalbHOTo MpaBa — CyI0BOTO
MIPOIIECYaNBHOTO TIpaBa, Mo 00’ €IHye My HU3KY CYMDKHHUX MiAraimy3eil mporecyaibHOro mpasa. BusHaueHo
CTPYKTYpY CYAOBOTO TIpaBa. 3a3HAYa€ThCsl HEOOXIMHICTh YHIBEPCAIFHOCTI CYJOBOTO 3aXHCTY 32 €IWHHMU
yHiIQIKOBAaHUMH TIpaBWJIAMUA B YCiX BHJAX CYyJOBHX TMpPOIECiB. 3amponoHoBaHO cTpykTypy CynoBoro
IIPOLieCyaNbHOT0 KOJEKCY. BU3HaYeHO 3MiCT KOYKHOTO PO3IILY IPOIIOHOBAHOTO KOAEKCY.
Knwouosi  cnosa: cyoose npago, cyoose npoyecyanvie npaso, Cyoosutl npoyecyanvHuili KoOekc, €OuHe
npoyecyanvre npaso, YHiQikayis npoyecyaibHo20 3aK0H00asCmea.

Kypmio H.II. CYJAEBHOE IIPABO KAK COCTABHAS YACTb CYAEBHOI'O IIPABA / Cywmckoii
HAIMOHAJBHBIN arpapHblil yHUBEPCUTET, Y KpanHa
B cratbe m0Ka3pIBaeTCS HEOOXOAMMOCTH CO3JaHMsI KOMIUIGKCHOW MEraoTpaciii MPOIEeCCyalbHOro MpaBa —
CyAeOHOTr0o TPOIECCYaTbHOrO MpaBa, YTO OOBEIUHSET PSJi CMEKHBIX OTpAcieil MpolleccyanbHOro Mpasa.
OrmpejiesieHa CTPYKTypa Cy1eGHOTO MpaBa. YKa3plBaeTcsi HEOOXOAUMOCTh YHUBEPCATBbHOM CyIeOHOM 3aIUThI
[0 CMHBIM YHH(UIMPOBAHHBIM TIPaBHJIaM BO BCEX BHAAX CyIeOHBIX MpoiieccoB. [IpeioxkeHa cTpyKTypa
CyneGHOro mpoueccyaibHoro Kojaekca. OIpeeneHo CoaepKaHue KaXKIoro pasieia MpeIOKCHHOTO
KOJICKCA.
Kniouesvie cnosa: cyodebnoe npaeo, cyoebrnoe npoyeccyamvroe npago, CyoeOHbll npoyeccyanbhvlil KOOEKc,
€ouHoe NPoYyeccyanbHoe nPpaeso, YHUDUKAYUsSL RPOYeccyaibHO20 3aKOHO0AMelbCMEA.

Kurylo N.P. JUDICIAL PROCEDURAL LAW AS A CONSTITUENT OF JUDICIAL LAW / Sumy
national agrarian university, Ukraine

The article proves the need for establishment of a complex mega-branch of procedural law — judicial
procedural law, which will comprise a number of adjacent sub-branches of procedural law.

The author points out that procedural science is currently at the stage of development, which doesn’t require
passing new procedural codes. On the contrary, it is necessary to develop and conception of an integrated
approach to judicial defense on the basis of uniform functioning of judicial procedural law.

The article defines the structure of judicial law consisting of a) judicature and judges’ status; b) Integrated
Court Procedural Code: ¢) common and evidentiary law as independent disciplines.

The author proves the necessity of universality of judicial defense according to single unifies rules in all types
of court procedures. The article points out that judicial law combining judicature and judicial procedure will
in no case substitute procedural branches of law. They will of course be separated, but with single approach to
general concepts of judicial procedure, which are similar for all branches of law.

The author determines the content of each chapter of the suggested Code. Herewith in the suggested titles of
chapters of Judicial Procedural Code of Ukraine one can trace the concept of judicial defense of rights,
freedoms and interests of natural persons, rights and interests of legal persons and the interests of the
government from the point of view of unity of judicial procedures. At the same time civil, economic and
administrative cases are independent parts of judicial procedural law.

The author asserts that unification of procedural legislation in the sphere of civil, economic and
administrative procedural law facilitates integrative processes, which have become imminent in the society as
relations that are regulated in the spheres of public and private procedural law are not connected with equal
relations of individuals. Such individuals, irrespective of place of procedural action, act exclusively on the
basis and within the framework of legislation taking into consideration powers vested in them by the law.
Having these circumstances in mind they must act according to unified procedural code instead of
uncoordinated legal acts.

Key words: judicial law, judicial procedural law, Judicial Procedural Code, unified procedural law, unification of

procedural law.

O0’€eKTUBHUH TPOLIEC PO3BUTKY LHUBIIBLHOIO MPOIECYaTbHOIO MpaBa CIPUSB HE JIUIIC BUAUICHHIO 3
LMBUTBHOTO TIPOIECYATBHOTO KOACKCY TOCIIOMApChKUX Ta aJMiHICTPAaTUBHHUX IPABOBIMHOCHH, a I
YTBOPCHHIO Ha IIiii OCHOBI JBOX CaMOCTIMHUX WPOIECYaIbHUX Taly3ei TpaBa: TOCIOAAPCHKOTO
MPOIECYATBHOTO Ta aMIHICTPATHBHOTO TPOIIECYAILHOTO MTPaBa.

CphOrojiHi 11i Tajay3i mpoIeCcyalbHOIO MpaBa BIAMOBIIHO PEryIOIThCS [IMBUIBHUM MpolieCyaabHUM,
locnoapcbkiM — TIpolieCyajibHUM — KojekcamMu — Ykpainu Ta  KojaekcoM — aJiMiHICTPaTUBHOTO
cynounHcTBa. [Ipu oMy, He3BaXKar04w Ha Pi3HI MPEIMETH MPOIECYATbHOTO PETYIIOBAHHS, yCi TPH
MPOLICCYaIbHUX KOJEKCH TIPYHTYIOTBCSA Ha OJHMX 1 THX JK€ MPHUHIMIIAX, MAaK4d OJHAKOBI
MpolLeCyalbHl 1HCTUTYTH, MPOLEAYPY CYAOBOTO PO3IJISAY CHpaB, IHCTAHIIWHICTH OCKAp)KEHHS 1
PO3TIISiAY CIIpaB B amlelsAiiHOMY 1 KacalifHOMY ITOPSIIIKY.
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Ha wmamy ngymky, Haspina HarajgbHa HEOOXiTHICTb CTBOPEHHS KOMIUIEKCHOI —Meraraiysi
MPOLECYyaJbHOTO IpaBa — CYAOBOIO MPOLECYalbHOIO NpaBa, sSKa € CKIaJHUM CHHTE30BaHUM
YTBOPEHHSIM, 1110 00’ €JTHY€E 1Ty HU3KY CYMDKHUX ITiIrainy3eil mporecyaibHOro mnpaga.

[MuTanns QyHKIIOHYBaHHS CYZOBOi BIaJM OCTAaHHIM YacOM NPUBEPTAIOTHh YBary 3HA4YHOI KUTBKOCTI
3apyOiKHUX Ta yKpaiHChKuMX JocmiguukiB, 3o0kpema A.Il.  ['ycekoBoi, E. Kiminumxi,
A.A. MenbaukoBa, H.H. [Tonsucekoro, B.M. IlporacoBa, B.A. Psa3anoscbkoro, B.M. CaBuupkoro,
M.C. Crporosuya, A.O. CeniBaHoBa Ta iH.

Cui 3a3HAYNTH, IO MDKTaTy3€BUX JOCITIDKEHb, SIKI O MaJM KOMIDIEKCHHI XapakTep, aKyMyIIIOI4n
HOBI i/1e1 Ha CTUKY CyMIXKHHX TaJy3el IpaBa, y KpaiHi Maike HeMae.

MeTor0 HAIIOro JOCHI/KEHHS € BH3HAYECHHS OCOOJIMBOCTEH CyAOBOrO HPOIECYaIbHOIO MpaBa sIK
YaCTHHH CY/IOBOTO IpaBa.

YCBITOMITIOIOYH Te, IO CTBOPEHHS BIJIOKPEMIIEHMX CYAOBHX CHCTEM 3a BIJICYTHOCTI €IWHOTO
CYZIOBOTO LIEHTPY IIPHU3BEJIO 0 PO30aTaHCOBAHOCTI CYJJOBOI CHCTEMH, HAYKOBIIi BEyTh MOIIYK HOBUX
MiAXOMIB SK A0 MHUTaHb CYAOYCTPOIO, TaK 1 O MUTaHb €IMHUX BUMOT 1 MPOLEAYp CYJOBUX 3acCiJaHb.
[Ipn 11bOMy JOCTITHUKH 3HOBY 3BEpHYINHUCS IO /1€l CTBOPEHHS HOBOTO HAmpsMy B IOPHUCIPYACHIIT,
SAKUH OTpUMaB Ha3By «cymoBe mpaBoy». Tak, €. Kiminumki y cBoili podoti «CyneOHoe mpaBo:
OCHOBHBIC HalpaBJICHHs U TCHICHIIMU Pa3BUTH» 3a3Havae, 10 Cy10BE MIPABO € IOPHIUYHOI0 HAYKOIO,
00’exTOM BUBYEHHS sKOi € cymoBa Biaaa [1]. H.A. KoiokoioB cTBEpKYeE, M0 00’ €KTOM BUBYCHHS
CYZIOBOTO TIpaBa € 3HAaHHA TNPO CyAoBY Biaxy. Ilpm mpomy Iie muTaHHS MOTpedye 3arajabHOTO
BHUCBITJICHHS B paMKax €quHoOi (yHaamentanbHol Hayku [2, 6]. [IpuBeprae yBary Toil ¢akt, mio
nuTanHs CyJq0BOro mpasa 3aBX/IU IOCTA€ Y TIEpio]] CTAHOBJICHHS CY/I0BOI BiIa . YTepIle Npo CyJ0Be
npaBo 3aroBopwin miciast CynoBoi pedopmu 1864 poky. Ilpu mpomy . DoitHuIIbKHI 3BEpTaB yBary
Ha TICHUH 3B’S130K KPHUMIHAJBHOTO CYJOYMHCTBA 3 LUBUIBHUM 1 aIMiHICTPaTUBHUM IPOLECAMH:
«CyneOHbIl MOPSAAOK COCTOMT B Pa3OMpPaTENIbCTBE CIOPHOIO BOMpPOCAa CYNEOHBIMH JIUCTAMH IIPH
YUaCTHU 3aWHTEPECOBAHHBIX B TOM CTOpPOH. CyIIECTBEHHBIMH DJIEMEHTaMHU €ro, CJIe/0BaTelbHO,
SBISICTCSL Cyll W CTOPOHBI, a HAJIMYME OSTUX OPraHoB IPEIyCMATPHUBAET OCOOBIE MPUEMBI
npoleccyaabHOro uccienoBanus» [3, 8].

B.H. IIporacoB y 3B’s3ky 3 IHMM 3a3Havae, 110 B3araji HeMae HEOOXiTHOCTI B OKpeMil ramysi
CyJI0BOro mpasa. SIk Teopis Il JOMYCTHMO, OCKIJIbKH BOHA Ma€ CBIifl NpEIMET JOCHIDKCHHS, a B
NpaKTUYHOMY IUIaHi 1e He moTpibHo [4, 20].

Pazom 3 TiM, mie y 1919 poui B.A. Psi3aHoBchKMiA 3a3Ha4aB, M0 «TOBOPHUTH TPO €JJMHUM MIPOIIEC 1 PO
€IMHY NPOLIECYaNIbHY HAYKY ... IIE 3apaHo, ajie Pa3oM 3 THUM ... TCHJICHLISI PO3BUTKY CY4acHOTO MpoLecy
npu3Belie 710 00’ €IHAHHS PI3HUX HOTO BUJIIB 1 CTBOPEHHS €JMHOTO MTPOIIECYAILHOTO TIpaBay [5].

Crorogsi 1m0 1ymMKy B Ykpaini miarpuma A.O. CemiBaHOB, sikuii y cBoili poboti «CymoBe ImpaBo:
HOBa rayry3b MpaBa YM TEOPETHYHA AYMKa» 3a3Hayae, U0 B Cy4acHOMY BITUM3HSHOMY MPaBO3HABCTBI
CTBOPEHO TeperyMOBH AJisi (popMyBaHHS HOBHMX TMOTJISAJIB BUYCHHUX-IOPHCTIB Ta CYAIiB Ha 3MicT i
(hopMu cymoBoi HisITBHOCTI, KOHTPOJIBHI (PYHKIIi CyZOBOI BIaJM, 3aCTOCYBAaHHS MOKTPHHAIBHUX
MIIXO/MIB Y 3MIHCHEHH] MpaBoCyAas SIK (JOPMH MPaBO3aCTOCYBAHHS 1 MPABOTBOPYOCTI. Y TOMU ke dac,
CIpSIMYBaHHsI 3MICTy CYJOBHX akTiB MPOMOHYETHCS PO3TISIATH SK BHKOHAHHS Oe3MOocepeHbO
perymrorouoi (PyHKIIT CTOCOBHO YYaCHHUKIB (CTOpIH) CyJOBOTO TPOIECy. Y CYKYIHOCTI IIe YTBOPIOE
IIIJTICHE TPaBOBE SBHUINE, SKE IMO3UTHBHO CIPUHMAETHCS HAYKOBIIMH, CYCIUIBCTBOM 1 JECPXKaBOIO.
TakuM YMHOM, € MOXJIUBICTb 00’ €JTHATH TOTJISIIA BUCHUX-IOPHUCTIB 1 MPAKTHKIB IIOA0 MpeIMeTa HOBOT
JOKTPHHM — CYAOBOTO MpaBa, IO CTaHOBHUTH 3MICT BUYEHHS MpoO cynoBy cdepy mnpodeciiinoi
IsTBHOCTI [6, 77].

Mu mnintpumyemo aymky A.O. CeniBaHoBa B Wil 4YacTHHI, ajle 3a3HAYaEMO, IO CYAOBE MPaBO
HEOOXiJTHO PO3YMITH SIK (PaKT, SKHH y’K€ Ma€ Miclle B HAIIOMY CYCHIJIBCTBI, IPOTE HAYKOBL /0 IIOTO
yacy HE HAJAI0Th HOMY HAJIKHOTO 3HAYCHHS, 3aiMalOYUCh CHOTOHI JIMIIE PO30YIOBOIO CYIOBOT
CHCTEMH Ta KOPUT'YBAaHHSIM YHHHHX MPOIECYATbHIX KOJICKCIB.

Paszom 3 TuM, mporecyanbHa HayKa nepedyBae Ha Tii cTajii PO3BHTKY, KOJH MOTPIOHO HE MpUAMATH
BCC HOBI W HOBI NpoIleCcyajibHI KOJEKCH BIJIOBIJIHO 10 KOXKHOI rajly3i MarepiaJlbHOro IpaBa, a
HaBIIAK{, HEOOXIJHO PO3POOUTH KOHICHINIO €IMHOTO IIIXOAYy [0 CYJOBOIO 3aXHMCTy Ha IIiJCTaBi
€IMHOTO  (DYHKIIOHYBaHHS CYJIOBO-TIPOIIECYabHOTO 3aKOHOJABCTBA, SKE O 3aCTOCOBYBAIOCH
OJTHOTUITHO B YCIX CyJIOBHX MpOIlecax, HE3AJCKHO BiJ TOr0 LHUBUIBHE II€, TOCIOJAPChKE YK
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aZIMiHICTpaTUBHE CYIOYHMHCTBO, MOEIHYIOUH NPHU LIbOMY 3arajibHi MiAXOIU 3 €IMHOIO 1HCTAaHIIHHICTIO
pyxy cmpas. besyMOBHO, MOXHa 3amepedyBaTH TaKWH MigXiJ, MOCWIAIOYHCH HA Di3HI MPEIMETH
CHOpIB, SIKI MOTPEOYIOTh PEryIIOBaHHS PI3HUMH TPOIECYATbHUMH Taly3sMH TpaBa, ajue IHIIHX
apryMeHTiB MO0 3amepedeHb 00 €IHaHHS BCIX MpOIeCyalbHUX KOjekciB y enuHni CynoBuit
npolecyaIbHUN KOJEKC, KU MOBUHEH AiATH B ray3i CyI0BOTO IpaBa, yTBOPIOIOYM COOOIO Mmiaramysi
LIUBUIBHOTO, TOCIIOJAPCHKOIO Ta aJAMIHICTPAaTHBHOIO IpaBa, HAaBECTH HE MOXKHA. besmepeuHo, sk
LUBIJIBHUM, TaK 1 TOCHOJAAPChKUN Ta aJIMIHICTPATUBHUI MPOLIECH, & TAKOXK 1 KPUMIHAJIBHUMI TIPOIIEC €
CTIOPITHEHNMHU CYMIDKHUMU Taly3siIMH TpaBa, SIKi MalOTh OJHI W Ti )X MPaBOBI 3aBJaHHS, IPUHIUIIH,
IHCTUTYTH, MalOTh €IMHY IHCTaHIIHHY CTPYKTYpY, CTPYKTYPY i 3MICT IpoOlecyalbHUX IOKYMEHTIB
TOLIO.

3 YpaxyBaHHAM JaHUX 06CTaBI/IH MU BBa)Xa€mMoO, IO BYCHHA TIIpO HI/IBiHI)HC, rocrnoagapcCbkKe,
aZIMiHICTpaTHBHE, KPUMiHAIBbHE MPOIIECyabHe TPAaBO CHOTOHI HE MOYKE BBAKATHCS TEPCIEKTUBHUM,
SKIIO I Tamy3i OyayTh pO3BHMBATHUCS BIJIOKpeMJICHO. TakuM YMHOM, Ha Hally AYMKY, CTPYKTYpY
CYJIOBOTO TIpaBa MOBHHHI CKJIaJaTy MUTAaHHS: a) CyJOyCTPOIO i cTarycy cyaniB; 0) exuHoro CynoBoro
MPOLECYaTBHOTO KOAEKCY; B) MPEIEASHTHOTO Ta TOKA30BOTO MpaBa SIK CAaMOCTIHHNX JANUCIIHIUTIH.

Pazom 3 MM, xommdikamis egmHOro CymOBOrO MPOIECYAIBHOTO KOJEKCY YKpaiHu, fK 1 cama
JOKTPHHA CYAOBOTO MpPaBa, «HE Ma€ Oe3MOCEPeAHHOr0 PETYISATUBHOTO BIUIMBY Ha BiHOCHHH MiX
CYAISIMH, MK CyJaMHd Pi3HOI iHCTAHINI... MDK CyJaMH Ta opraHamu myOmidaoi Bmamu» [6, 78-79].
Taka mo3umist, Oe3yMOBHO, MOTpedye 3MiH BEIMKOTO KOAU(IKOBAHOTO MacHBY. A€ 1e TOou
MEPCIEKTUBHUI NUIAX, SIKKMA 3yMOBUTH HE TIJIbKM 3aCTOCYBaHHS MPHUHIMITY BEPXOBEHCTBA MpaBa Ha
PiBHI aAMIHICTPATHBHOIO MPOLECY, SIK 116 Ma€ MiCLE ChOTOMHI, a 1 CTBOPUTH €AMHUI MpOLECyaTbHUI
MIIX11 10 BChOTO CYJOYHNHCTBA.

SKkmo HWTH MM HOBUM IIUISIXOM, SIKMH BiIKpHBa€ HOBI MiAXOAW Ta MEPCHEKTHBH IOA0 3MiHH
CYJIOYCTPOIO Ta YTBOPIOE €IMHI MPOLEAYPH B YCiX CYAOBHX MPOLECax, TO CyIOBE MPaBO MOTPiOHO
po3MIIAIaTi SK HOBY Taly3b mpaBa. Tak, me Oyne merarany3b, sika OXOIUTIOBATHME YCI YOTHUPHU
CHOTOJIHIIITHI MpOIlecyaibHi Taly3i MpaBa, sKi B TAaKOMY pa3i CTaHyTh CAMOCTIHHMMH IiJIraity3sMu
npasa.

be3ymMOBHO, MOHa KPUTHKYBATH 3alPOIOHOBaHY KOHLEMIIIO 100 CTBOPEHHs Meraraiysi rmpasa —
CyoBoro mpaBa HUISXOM yHIQIKaIlil MpoIecyalbHOT0 3aKOHOJABCTBA B IUBIIBHUX, FOCIIOAAPCHKUX
Ta aJMiHICTPATMBHUX CIIpaBax i 3aKOHOJABCTBA MPO CYAOYCTPidl 3 THX MO3MLIH, IO CyJOBE MPaBO
MOBMHHO 00’€HYBaTH B cOOi JIMINIE 3aKOHOJABCTBO MPO CYyIOBY Biaay. Y i YacCTHHI HaBiTh
CTBOPEHO TpOeKT Benwmkoro cymoBoro kojekcy Ykpainu (aBropu mpoekty M.l Xanmypin Ta
M.JI. Katepunuyk 2003 p.). Pasom 3 TuM, Iie Mmokasye, IO CyJIOBa Bjajaa, 3 OJHOrO OOKy, i
npolecyajgbHe 3aKOHOJABCTBO SIK IHCTPYMEHT Takoi BJIAAM — 3 iHIIOro, HaOyBaiOTb CBOIO
BIJIOKPEMJICHOT'O COI[IaJIbHO-TIOJIITHYHOTO CTATyCy, KM Ja€ MPaBO 1 MOXKJIMBICTh JaHIM KOHIETIIIT
MOCICTH HE JIMINE TiJHe MiCIle B TEOPETHYHO-NIPHUKIAAHIA cdepl ympaBiiHHS CyJIOM 1 CyJOBHMH
mporecamMu, a ¥ y MyOJiYHO-TIPaBOBi cUCTeMi Hamioi nepkaBu. [3 mpuidHATTSIM y 1996 pomi
Koncturymii YkpaiHu KOHCTHTYIIHHO OyJlO 3aKkpilIeHO Te, IO «MpaBa 1 CBOOOAM IIOJWHH 1
rpoMajsiHAHAa 3axuiaroTbess cynom» (4.l cr.55 Koucturtyuii Ykpainw), «OpPHCIOUKIIS Cy[IiB
MOIIMPIOETECS HAa BC1 TIPAaBOBIAHOCHHM, IO BUHHUKAIOTH y nepkaBi» (4.2 cr.124 Koncturymii
VYkpaian). TakuMm 9uHOM, y AepKaBi MOCTYIIOBO CTHPAIOTHCS MPIOPUTETH CYCIIUTBHOTO (TIyOIiTHOTO)
HaJ 1HAWBIAyaIbHUM (TIPUBATHUM). Y 3B’A3KYy 3 IUM MOTpPeOy€e YHIBEpCAIBLHOCTI CYIOBHH 3aXHCT 3a
€IMHUMH YHI(IKOBaHUMH TNpaBWJIaMH B YyCiX BHAAX CYIOBHUX MpPOLECIB. 3 ypaxyBaHHSAM JaHHUX
o0cTaBMH MOXKHA CKasaTH, IO JaHe MociipkeHHs 1 cam CymoBuil mporecyalbHUN KOJEKC YKpaiHu
3all0YaTKOBY€E HHM3KY HOBHMX HAyKOBUX AOCIHIPKEHb 3 (OPMyBaHHS HOBOI KOMIUIEKCHOI Merararysi
MPOIECyaIbHOTO MIPaBa — CYI0BOI0 MPOLIECYAILHOTO MpaBa.

Cynose mpaBo, sike Oyne MoeqHyBaTH MUTAHHA CYAOYCTPOIO 1 CYJOBHH MpOIIEC, )KOIHUM YMHOM HE
Oyae MmiaMIHATH TpoliecyalibHI rany3i mnpasa. BoHu, 0e3ymMOBHO, OyayTh BiJIOKPEMIICHI, MPOTE 3
€JIMHUMU TTiJIXOJaMH JI0 3araJIbHUX T0J0XKEHb CYJ0BOTO IIPOBA/HKECHHS, SKi € OJIHOTHITHUMU IS BCiX
rajry3ei mpasa.

omo crpykrypu CymoBOro mpolecyaabHOro KOJIEKCY, TO MU BBa)KAaeEMO, IO B PO3AiI «3arajbHi
TMTOJIO’KEHHSD) TIOBIHHI OYTH 3aKPiIUIeHi OCHOBHI ITOJIOKEHHS.

VY rmaBi apyriit «OcHOBHI 3acaau MPaBOCYIS» HEOOXITHO 3aKPIIUTH OCHOBOIIOJNIOXHI TPUHITUTIH
npaBocyans. Y ThaBi TpeTiii Tpeda 3aKpinuTH IOPUCAUKINIO Ta MiACYAHICTh CyIOBHX CIIpaB. Y po3aiii

Bicnuk 3anopizekozo nayionansnozo ynieepcumeny Ne 3,2013



18

JpyroMy IJ1aBi YETBEPTiH MOBa MOBMHHA HTH MpPO CKJIAZ CyAy Ta BiIBOIYy (CaMOBIABOAY) Ccyny, a y
IJIaBi I ATiH LBOTO XK PO3ALTY Ma€ 3aKPIIUIIOBATUCS UTAHHS [IOA0 CY0BUX BUKJIMKIB 1 TOBIIOMJICHb.
[MuTanHst cymoBUX BUTpatr, (iKCyBaHHS CYJIOBOTO TIPOLECY Ta MPOIECyalbHUX CTPOKIB TTOBHHHO
3aKpITUTIOBATHCS BIIMIOBITHO Y TJIaBaX CbOMi, BOChbMIl Ta JieB’saTii. Jlokasu Ta nokasyBaHHA, Gopma
Ta 3MICT 3BEpHEHHS /10 Cy1y, BiIMOBA Y BIAKPUTTI MPOBAKCHHS Ta 3aJMLICHHS MO30BY 0€3 po3risiy,
3a0e3neueHHs 3BepHEHb Tpeba 3akpilUTH  BiAMOBiAHO Yy HactynmHux miaBax CymoBoro
IpOLEeCyaTbHOr0 KOJAeKcy YKpaiHu. OKpeMOI TIJIaBOI0 MOBHHEH PpEryJIoBaTHCSA M03acyl0BHI
HOPSZOK YpPeryJIOBaHHsS CIIOpiB Ta MiJACTaBHM 3YNHHEHHS Ta ITEPEPBU Y CYJOBUX IPOBA/DKEHHSX,
(hikcyBaHHS CyTOBHX IPOIECIB Ta MOPSAOK O3HAHOMIICHHS 3 MaTepiajJaMH Takoro (ikcyBaHHS. Y
po3ninax i rmaBax ocoOmuBoi yacTuHM CymOBOTO MPOIECYalbHOTO KOAEKCY YKpaiHu MOTpiOHO
nepeadaunuTH TaKi BUAM CYJOBHUX TNPOBA/DKEHb: MPOBA/DKEHHS B MHPOBUX CyJax; amejsiiliHe
MIPOBAKEHHS 100 MPUHHATHX MUPOBHUMH CYIUISIMH PillleHb; PETYJIIOBaHHS IPUMUPHUX TPOLETYp Y
CyJi mepioi iHcTaHMii, 6e3nocepeaHiil po3ris cupas, CyA0Bi 1e0aTh Ta yXBaJCHHS CYI0BUX PillICHb.

CynoBuii mpolecyalbHUE KOAEKC YKpaiHH B pO3IiTi, HMPUCBSIUEHOMY NPOBAPKEHHSIM 3 OKPEMHX
KaTeropiii crpaB, TTOBHHEH MICTHTH PO3TISNA LWBIIBHHUX CIpPaB 3 YpaxXyBaHHSIM OCOOIMBOCTEW iX
IpeaMeTa 3BEPHEHHS, BKIIIOYAIOUW TaKi TPOBA/PKEHHS: HaKa3zHe, 3a04YHE, OKpeMe 3 TPUJIIJICHHSIM
yBard OCOOJIMBOCTSIM PO3MOALTY PYXOMOIO Ta HEPYXOMOrO MaiiHa, BH3HAHHIO MpaBa BIACHOCTI,
cripaBaM y NITIOOHO-CIMEWHHUX BIJJHOCHHAX Ta CIIOpaM y CHpaBax MIOJ0 YKUTIOBHX Ta 3eMEIbHHUX
rpaBoBimHOCHH. OKpeMHil PO3/iST MMOBHHEH PETyIIOBATH TOCMOJAPCHKI MPaBOBIIHOCHHH Ta CIOPH,
30KpeMa MOPSIOK PO3TJsiLy ChpaB IMpo OaHKPYTCTBO, TPYAOBI NPABOBITHOCHHM 1 CHOPH; IPO
[IPAaBOBIIHOCHHU 1 CHOpPHU, SKI BUIUIMBAIOTH 13 ABTOPCBKHX Ta CYMDKHHMX CHOpaB Ta CIpaB 3
IHTEJIEKTyaJIbHOI BIIACHOCTI. Be3yMOBHO, MOTPeOyIOTh BUIIJICHHS B OKPEMUI PO3MIii aqMiHICTpaTHBHI
MIPOBa/DKCHHS, 30KpeMa CIpaBU MNP0 BHU3HAHHS HE3aKOHHUMH aAAMIHICTPATMBHUX akTiB, AiH Ta
0e31isUIbHOCTI MOCaTOBUX OCI0 Ta BUILMX JACPKABHUX OPraHiB; MpO OCOOIMBOCTI MPOBAKEHHS Y
crpaBax IIoJI0 MUTaHb BHOOPIB Ta pedepeHyMy, IOCTPOKOBE MPUITHHEHHS TOBHOBAYKEHb HAPOTHIX
JICIyTaTiB, MPOBAKCHB IIOJI0 PillIeHb, il Ta OC3MISUTBHOCTI JICPYKAaBHUX BUKOHABYMX CIIY)KO, CIIpaB
moA0 peamizamii mpaB Ha MHpPHI 310paHHS, MPHUMYCOBOTO BiJUY)KEHHS 3€MEJIBHOI AUISHKH ISt
CYCHUTBHUX MOTPEO, CKOPOUEHOTO MPOBAIIKCHHS.

B okxpemomy posmini CymoBOro MmpouecyaabHOro KoJeKcy YKpaiHu HEOOXiJIHO 3aKpIlUTH MUTaHHS
amneJsIiMHOro MPOBALKEHHs 3 MEPEBIpKM pillleHb CyHiB Mepiioi iHCTaHMLii, 30KpeMa MUTaHb OO
npaBa O0COOM Ha amelsIiifHe OCKap)KeHHs CyJOBUX PIIIEHb Ta YXBaJl, CTPOKIB TaKOTO OCKap)KEHHS,
dopmMu 1 3MicTy amnensidiHUX CKapr, TOPSAKY T[OJaHHS Ta NPUHHATTS anessiiHuX CKapr,
NIPUEHAHHS, JOIOBHEHHS, 3MiHM a00 BIAKIMKAHHS aleJSIIHHUX CKapr YW BIJIMOBH BIiJl HUX;
MATOTOBKH, TPU3HAYEHHS Ta MEX PO3IIIALY aNesSiHHIX CKapr, CTPOKIB Ta MOPSIKY PO3IIIALY CIIpaB
amneIsIIHHIM CYIOM, MPOLEAYPH PO3MIISAY alelsIiMHUX CKapr 1O CYTi, 3MICTy pillIEHHS Ta YXBaJH
aneJIAIIHHOTO CYTy.

Kacamiiine mpoBa/pkeHHS 3 MEPEBIPKH PIillIeHb CyJIiB MEPINoi Ta anessmiifHol 1HCTaHIIN, SKi HAO0yIH
YUHHOCTI, TPOBA/PKEHHS MIOJ0 TEPEBIPKH CYJOBHX IIOCTAHOB Yy 3B’SI3Ky 3 HOBOBHSBICHUMU
00CTaBHHAMH, a TAKOXK CIIPaBH, MOB’s3aH] 3 BUKOHAHHSAM CYJIOBHX PILLICHb Ta pillieHb 1HIINX OPraHiB
(mocamoBux 0cib), TOTPeOYIOTh OKPEMHUX TJIaB, SIK 1 TPOBAHKEHHS Y CTIIPaBax Mpo OCKAP>KEHHS PillleHb
TpeTeiChbKUX CYJIB Ta TPO BHJAYy BUKOHABYMX JIMCTIB HA IPHUMYCOBE BHKOHAHHS pIllIeHb
Tpereiicbkux cyaiB. CymoBHH KOHTPOJb 332 BHKOHAHHSIM CYAOBHX pIIIEHb Ta MPO BU3HAHHS Ta
BUKOHAHHS pillleHb 1HO3EMHHX CYAiB B YKpaiHi Ta pilieHb €BPOINEHCHKOTO Cyay 3 MpaB JIIOJUHHU, a
TaKoXX TPOBA/PKEHHS y CIIpaBaxX 3a yYacTI0 IHO3EMHHX OCI0 TaKoXX TOBWHHI OyTH 3aKpirjieHi B
OKPEMUX TJIaBax.

Takum urHOM, y Ha3Bax po3aiiaiB CymIoBOro MPOIECyaTbHOTO KOACKCY YKPaiHU YiTKO MPOCTEIKYETHCS
KOHIICIIIIISI CYIOBOTO 3axHCTy TIpaB, CBOOOM Ta IHTEpeciB (i3WyHUX OCi0, TpaB Ta IHTEpECiB
FOPUIUIHIX OCi0 Ta iHTEpeciB AEp)KaBH 3 TO3UIIIN €THOCTI CYyIOBUX MPOIEAYp, MPU IIHOMY IHBILIBHI,
TOCIIO/IAPChKI Ta aaMIHICTpATHBHI CIpaBU € CAMOCTIMHMMHU YaCTHHAMH CYIOBOTO MPOIECYyalIbHOTO
mpasa.

[Hma cki1azoBa 4acTHMHA CyJOBOTO NpaBa — CYAOBE NPOIECyalbHE MPaBO — SIK KOMIUICKCHA Tajly3b
MPOLIECYyaTbHOTO MpaBa PeryJjroe CyIOBY AiSIbHICTh, SKa CIPSIMOBaHa Ha OXOPOHY IpaBs, cBOOOI Ta
IHTEpeCiB JIFO/IUHY, TPAB Ta IHTEPECIB IOPUAMYHUX OCI0 Ta iHTEpeciB JepKaBH HA PiBHI IUBUILHOTO,
rOCHOJIAPCHKOTO Ta aJMIHICTPATUBHOIO CyJOYMHCTBA. TakWi MiAXiJg IPYHTYETbCS Ha CYTHOCTI
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€AUHOTO IMPOUCCYATIbHOI'O PCTYIHOBAHHSA Mi)KFaJ'Iy3€BOI C(bepI/I Cy,Z[OBO'l' I[ii[JILHOCTi, sKa IIOBHMHHA CTaTHu
npeaAMCTOM SK BUBYUCHHS, TaK i MoJaJIbIINX HAYKOBUX ,Z[OCJ'IiI[)KCHL.

TakuMm 4rHOM, yHi(iKallis MpolecyalTbHOr0 3aKOHOMABCTBA y cdepl IMUBUILHOTO, TOCIOJapChKOro,
aJIMIHICTPATHBHOTO TPOLECYALHOTO TpaBa 3yMOBIIOE IHTETpAIliifHi MpOIECH, SKi BXKE Ha3puid B
CYCIIIBCTBl, OCKUIBKM BIJHOCHHH, SIKi PperymoloThcss y cdepi myOaiuHOro 1 MNpUBATHOTO
MPOIECYalbHOTO IpaBa HE TIOB’s3aHiI DPIBHONPAaBHUMHU BimHOCHMHaMU cy0’ekTiB. Taki cy0’exTH,
HE3aJICKHO BIJI MICIS X MpolecyaabHUX Jil, JIF0Th BUKIOYHO HA MIJCTaBl Ta Yy MEXax 3aKOHY 3
ypaxyBaHHSIM HaJaHUX iM TOBHOB@XCHb. 3 ypaxyBaHHSIM JJaHUX 0OCTaBMH BOHM MOBUHHI TisITH HE 32
PO3pi3HEHUM TIPOIIECYATFHUM 3aKOHOIABCTBOM, a 32 €IMHHUM IIPOIECYATEHHM KOIEKCOM.
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NPE3YMIIUIA 3AKOHHOCTI CYJIOBOI'O PILIEHHSA

JIssmenko P.JI., K.10.H., TOLICHT
Bnacrok M.B., ctynenTka

Kumomupcokutl HAYIOHANbHUL A2POEKOI02IUHUL YHIgepcumem

VY cTaTTi BU3HAYEHO MOHATTS «IIPE3yMIILIsD Ta «IIPE3yMIILisl 3aKOHHOCTI CYI0BOTO PIIICHHS», 3’ SICOBYETHCS

IIPUPOJIA Ta BIACTHBOCTI HPE3yMIIIii 3aKOHHOCTI CYZ0BOTO pilIeHHs. 3p0o0IeHO BUCHOBOK, IO TIPE3yMIIIIII0

3aKOHHOCTI CyIOBOTO DIIIEHHS MOXKHA BU3HAUUTH SIK PIlIEHHA Cydy, IO BHU3HAETHCSA CIPABEATMBHM Ta

3aKOHHHUM J0 THUX Iip, IIOKH He Oy/ie BiIMiHEHE CyIOM BUIIOI IHCTAHLI] Y MOPSAKY, BCTAHOBICHOMY 3aKOHOM.
Kniouoei cnosa: npesymnyia, npesymnyis 3aKOHHOCMI V006020 piuleHHs, 3AKOHHICMb, CHNPAeOUSICb,
00608 ’A3K08ICMDb.

Jlsmenko P.J.,, Bmacrox M.B. IIPE3VMIIIUA 3AKOHHOCTHU CYJAEBHOI'O PEHIEHUSA /
JKutomupckuil HaMOHAIBHbIM arpoOIKOIOrNYECKU YHUBEPCUTET, Y KpauHa
B craree ompemeneHO MOHATHE <«IPE3YMIIHS» U «IIPE3yMIIHS 3aKOHHOCTU CyIeOHOTO pEIIeHHs»,
BBIICHSICTCSl TIPHPOJIa M CBOWCTBA IIPE3yMIIUH 3aKOHHOCTH cyneOHoro pemieHws. CrenlaH BBIBOJ, UTO
MIPE3YMIIIHIO 3aKOHHOCTH CyAE€OHOTO PEIIEHUs] MOYKHO OTPEAEIUTh KaK PelleHue Cya, KOTOpoe MPU3HAEeTCs
CIpaBe/IMBBIM 1 3aKOHHBIM JI0 T€X TOp, MOKa He OyJeT OTMEHEHO CyJO0M BBICIIEH MHCTAHLIUH B MOPSIKE,
YCTaHOBJIEHHOM 3aKOHOM.
Kniouesvie cnosa: npesymnyus, npe3ymnyus 3akOHHOCMU CY0eOHO20 peuieHus, 3aKOHHOCMb, Cnpaseousocms,
00s3amenbHOCHb.

Lyashenko R.D., Vlasyuk M.V. PRESUMPTION OF LEGALITY OF COURT DECISION / Zhytomyr
national agroecological university, Ukraine

In the article certainly concept «presumption» and «presumption of legality of court decision», nature and
properties of presumption of legality of court decision turns out.
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