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IIPABOBI ACIIEKTH HPUHLAITY HPE3YMI[HI§ HEBUHYBATOCTI
B AJMIHICTPATUBHO-IOPUCIUKIINHIN JIAJIBHOCTI
OPT'AHIB BUKOHABYOI BJIAJIA

Ceprienko K.A., k.10.H., BUKiIaaa4

Knacuunuii npusammnuti ynisepcumem

VY crarri asami3yerbCsa Micle 1 pONb TPHUHLMITY IpPe3yMIIii HEBHHYBAaTOCTI B aJMIiHICTpaTHBHO-
IOPUCIVKIINHIA JISUTBHOCTI OpraHiB BHKOHaB4Ol Biagu. [IpumHImmmM, sK Taki, i3 C€aMoro IOYaTKy
a/IMIHICTPaTUBHO-IOPUCIMKIIHHOT AisUIBHOCTI MaroTh O0’€KTMBHMH Xapakrep i BiZoOpaxaroTh CYTHICTb
SBMIA Ta peabHI MPOLECH CYCIUIBHOrO pO3BUTKY. BaxunBe 3HaueHHs MNPUHIMIY IPE3yMIILii
HEBUHYBATOCTI NOJIATAa€ B TOMY, IO JOCITI[PKYBAaHMH NPHHLMUII MAa€ TICHUH 3B 30K 3 AEMOKPAaTUYHHUMH i
IYMaHHUMHM 3aBJIaHHAMM aJMIHICTPaTUBHOTO IMIpOLECY B3arajii Ta aJMiHiCTPaTHBHO-FOPUCIMKIIHHOL
IUSUTBHOCTI 30KpeMa.

Knrouogi  cnosa: npunyun,  aOMiHICMpAmusHO-10PUCOUKYIUHA — OIIbHICIb,  NPE3yMNYis  HeGUHY8AMocnii,

aominicmpamugHe npo8ao’CceHHs..

Cepruenko K.A. TIPABOBBIE ACIIEKTBI TITPUHIUITIA TIPE3YMIIIVM HEBHMHOBHOCTU B
AJIMUHUCTPATUBHO-FOPUCAVKIIMOHHOM AEATEJIBHOCTH OPIAHOB UCITOJIHUTEJILHOM
BJIACTU / Knaccuueckuii mpUBaTHBIN yHUBEPCUTET, Y KpauHa
B craree aHanmsmpyercs MeCTO M poONb NPHUHIUNA IMPE3YMIIHMHM HEBHHOBHOCTH B aJMHHHCTPaTHBHO-
IOPUCIVKLIMOHHON JeATEIbHOCTH OpPraHOB HCIIOMHUTENBHOM BiacTu. [lpuHimmel, ¢ camoro Hadana
aIMMHHUCTPATUBHO-IOPUCIUKIMOHHON JeATEIbHOCTH UMEIOT OOBbEKTUBHBII XapaKTep U OTPaXKaroT CYIIHOCTb
SBIICHUS M pealbHble IPOLECChl OOLIECTBEHHOIO pa3BUTHA. BaXKHOCTh NPHMHLMIIA IIPE3yMIILIUH
HEBMHOBHOCTH COCTOHMT B TOM, YTO HCCIEAYEMBIH NMPHHIMI MMEET TECHYIO CBSA3b C JEMOKPAaTHUECKUMHU U
T'YMaHHBIMH 3a7ja4aMH aJMUHUCTPAaTHBHOTO nporecca BOOOIIE " aJIMHHUCTPaTHBHO-
FOPUCIUKIMOHHONWAEATEIBHOCTH B YACTHOCTH.
Kniouesvie cnosa: npunyun, aoMuHUCMpamugHo-0pUCOUKYUOHHAS 0essmeNbHOCHb, NPe3yMNyus He6UHOGHOCHI,
AOMUHUCMPAMUBHOE NPOU3BOOCTBO.

Serhiienko K.A. LEGAL ASPECTS OF THE PRINCIPLE OF INNOCENCE PRESUMPTION IN
ADMINISTRATIVE-JURISDICTIONAL ACTIVITY OF EXECUTIVE POWER BODIES / Classical
private university, Ukraine.

The work characterizes the administrative-jurisdictional activity of the bodies of the executive power as a part
of the activities of the public authorities (their officials) regarding the consideration of administrative offences
and providing legal assessment of the actions in terms of their legality or illegality, and the use of sanctions to
offenders.

Clarification of the nature of administrative-jurisdictional activities are an integral and essential part of the
administrative process significantly contributes to the analysis of its principles, according to which the
administrative and procedural activities are made.

The purpose of the article is to explore the place and role of innocence presumption in the administrative-
jurisdictional activity of the bodies of the executive power.

Analysis of reference literature shows a wide range of different interpretations of the notion of principles.
However, differences in the definition of terminological principles do not contain contradictions and, in fact,
reflect the only nature of category.
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Legal literature sees principles largely as basic common rules that express the properties of law and have
higher legal force.

The author defines the principles of the administrative-jurisdictional activity of the bodies of the executive
power, as they are enshrined in the Basic Law of the State — Constitution and in the current administrative
legislation, basic ideas that are aimed at determining the essence and orientation of this type of activity, its
objectives and functions, methods and forms of activity, as well as the procedural status of the subjects of the
administrative-jurisdictional activity.

Considerable attention of scientists is attracted by the common principle of the innocence presumption.

Note, that the most important features of this presumption, not being formulated in the form known now,
have received their recognition in the law of ancient Rome. Its formal consolidation the principle of
innocence presumption got in the Declaration of human and civil rights, adopted in France in 1789. The
principle of innocence presumption has a direct relation on the constitutional right of the person, honor
concerning his or her invidability, honor and dignity.

Regarding the law of the innocence presumption, it should be noted that the current administrative Code of
Ukraine does not define, unfortunately, this principle. Although the fact that it has to be done, in our opinion,
is no doubted. the clear definition of this presumption could have great affect on the atmosphere of
administrative cases. It will promote the validity and legality of decisions, as well as strengthen the position
of citizens involved in the administrative offenses.

However, it should be noted that the legislation of administrative offenses contain certain provisions that
indicate the presence of the innocence presumption in the proceedings of administrative cases. According to
the M.M. Tishchenko, the following provisions must be taken: article 7 of the Administrative Code of
Ukraine enshrines the requirement that no one shall be subjected to measures of responsibility except under
and in accordance with statutory.

The basis of the presumption of innocence laid time limits of proceedings, it begins with the stage of
infringement proceedings on administrative violations and ends the entry into force resolution of the case.

So we can conclude that the presumption of innocence has a close relationship with democratic and
humanitarian goals of the administrative process in general and administrative jurisdiction in the particular. It
affects the entire course of proceedings in the case of administrative offenses. This principle is a
manifestation of respect to the honor and dignity of citizens, while the officials are obliged to accuse those
who are guilty.
Key words: principle, administrative-jurisdiction activity, principle of innocence presumption, administrative
conduct.
3MiHK, O BiAOyBarOThCS B YKpaiHi Ha IUIAXY CTAaHOBJICHHS JEMOKPAaTHYHOI MPaBOBOI JEpP)KaBH,
nependadaroTh 3MIHCHEHHS! KOMIUIEKCHOTO, CHCTEMHOTO pedopMyBaHHS 0arathox chep CycHiibHO-
MOJITUYHOTO KHUTTSA. AJIMIHICTpaTHBHO-TIpaBoBa pedopma, SK CKIagoBa YacTHHA TaKOTro
pedopMyBaHHsS OXOIUIIOE YCi siBUINA Iiel chepu 1 CTAaBUTh 3a METy JOCATHEHHS e()EeKTHBHOTO
(YHKIIOHYBaHHS Y3TOJDKEHUX €JIEeMEHTIB PaBoBOi cucTeMu. [Ipu 1iboMy HEOOXIZTHUM € 3aKpiIUICHHS
B YMHHOMY 3aKOHOJABCTBI OCHOBOMOJOKHHMX FOPUIUYHUX MPHHIMIIB, [0 BIANOBIIAIOTH
TYMaHICTUYHI  TPHPOJAI  HAIIOHANBHOI  JEPKABHOCTI, 3arallbHONIOACHKAM  IIIHHOCTSM  Ta
JIEMOKPAaTHYHUM ijiealiaM, BUCTYIAIOUM €QEKTHBHHUM CHCTEMOYTBOPIOIOYHM (AaKTOpOM Ui yciel
IIPaBOBOI CUCTEMH.

Opranu my0miyHOT aAMIHICTpallii, OpraHu aJMIHICTPATUBHOI IOPUCIUKIIIT € OJHUM i3 HaaKTHBHILINX
Cy0’eKTIB 3HAYHOI KUIBKOCTI MPaBOBIMHOCHH, IO BHHHUKAIOTh Yy JepkaBi. CHEKTp ILIONIMHH
B3a€EMOBIJTHOCHH 0co0a-Jiep)kaBa € HaJ3BUYallHO IMHPOKUM 1 YPErylbOBaHICTh YCIX MpOIEayp,
MPOBAPKEHb, MPOIIECIB Y IIJIOMY B Hid, SK CBIQYUTH MPAaKTHKa, HE 3aBXKIM BIAMOBIIA€ OCHOBHHM
HopMmaM KOHCTUTYIIIT Ta MPUHIMIIAM COIiaIbHOI, IPABOBOI IEPXKAaBH, a JISUTBHICTh OpraHiB MyOIi4HOT
aJIMIHICTpAaIlii — 3aKOHY.

Bu3HaueHuii 3akoHOIABIIEM IEpeik Cy0’€KTIB aJMIHICTPATHBHOI FOPUCAMKINI KOHKPETU3YETHCS Y
rnaBax 17 ta 19 tperboro posniny Koxekcy Ykpainu npo agMiHICTpaTHBHI MpaBONOpYIIEHHS (1aii
KYnAIl) [1], sikuid BCTaHOBIIOE MiIBIAOMYICTh CIIOPIiB MPO aJMIiHICTPaTUBHI npaBonopymeHHs. Ciif
MIKPECIUTH, 10 MOAI0Ha CHCTeMa YTBOPEHA 3aKOHOIABIIEM JIIS OLIbII YiTKOTO BU3HAYCHHS OPTaHiB:
a) YIIOBHOB)KEHHUX PO3TIISAATH CHPaBU PO aJMIHICTPaTHBHI MPaBOMOPYIICHHS (3 METOK YTOYHCHHS
KOHKPETHHUX I10CaI0BHX OCi0, 110 MalOTh IIPAaBO BiJ IMEHI BIANOBIMHUX OPraHIB PO3TIISLIATH CIIPABY);
0) YIOBHOBa)XEHUX CKJIaJIATH MIPOTOKOJIX MIPO aJMIHICTPATHBHE MPABONOPYIIICHHS.

3’CyBaHHIO CYTHOCTI aIMIHICTPATUBHO-IOPUCIUKIIAHOI AisUIHOCTI, SKa € HEBIA’ €MHOI 1
HABa)KJIMBIMIOKD CKJIAIOBOIO aJIMIHICTPaTUBHOIO TPOIECY, 3HAYHOIO MIpOI0 CHpHUse aHami3 il
MPHUHIIMIIIB, TOOTO BUXIAHMX, OCHOBHHUX 11€H, BIAMOBITHO O SKHX 3MIHCHIOETHCS aJMIHICTPATHBHO-
MpolecyanbHa TisUIbHICTh. [IpUHIUIN, SK TakKi, 13 caMOro MOYaTKy aJMiHICTPaTHBHO-IOPUCAUKIIIHHOT
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JISTTBHOCTI MaroTh OO €KTHBHHN XapakTep 1 BiIOOpa)KalOTh CYTHICTh SIBUIIA Ta pealibHI MpOIecH
CYCIUTBHOTO PO3BHTKY.

[Ipobnema NMpUHIMIIB aJMIHICTPATHBHOTO MpaBa JOCSTIA 3HAYHOTO PIBHS OMPAIIOBAHHS B poOOTax
BimoMux mnpaBo3HaBliB: B.b. ABep’sHoBa, ['.B. Aramanuyka, O.M. bannypku, K.C. benbcbkoro,
FO.I1. butska, LI TI'omocHiueHko, C.T. I'onuapyka, P.A. KamroxxHoro, A.M. Konogis,
B.K. Konmakosa, C.1. Kotroprina, O.B. Ky3bMeHKo, B.T". Ilepemnentoka, C.B. IletkoBa,
B.H. Camconosa, lO.A. TuxomupoBa, B.K.Illkapymu, B.A. IOcymnoBa, I'.C. fIlkoBneBa Ta iHIIHX
HayKoBIliB. [IpoTe mMMpOKHII CIEKTp BIUIMBY NPUHIIMIIB aJMIHICTPaTUBHOIO IpaBa Ha OCHOBHI
KOMIIOHEGHTH I[i€1 rajy3i Ta Ha CYCIUIbHE >KHTTSA, L0 MEPMAHCHTHO 3MIHIOETHCS JOBOIUTH, IO
npobieMa po3poOKH MPUHIIUIIB aIMiHICTPATHBHO-IOPUCIUKIIIHHOL AISITBHOCTI € aKTyallbHOIO 1 3apas.

Mera cTaTTi — JOCHIIUTH Miclle i poJib MPHHIUITY MPE3yMIIii HEBUHYBATOCTI B aJMIHICTPaTUBHO-
FOPUCAUKIIHHIN AisTTbHOCTI OPTaHiB BUKOHABYOI BJIaJIH.

ETuMonorist ciioBa «IpUHIMIY TMOXOIUTH BiJI JIaT. «principumy» — OCHOBA, MOYATOK, KepiBHA imes i
TPAKTYETHCS SIK: 1) OCHOBHI, BUXIiJTHI TIOJIOKEHHSI Oy/Ib-sIKOi CHCTEMH, TEOPii, 1IE0IOr1YHOr0 HaMpsiMy
1 T.1H.; OCHOBHUI 3aKOH sKOI-HEOYIb TOUHOI HayKH; 2) OCOOIUBICTD, MOKJIA/ICHA B OCHOBY 3JIiICHEHHS
abo CTBOpEHHS 4YOroch; 3) MpaBWIO, MOKIQJEHE B OCHOBY MISIIBHOCTI OyIb-IKOi OpraHizaii,
TOBapUCTBa 1 T.iH. [2, 753]; 4) BHYTpIIIHE NMEPEKOHAHHS, MOTJIS, 110 BU3HAYAE HOPMY TOBEMIHKU;
5) ocHOBa yCTpOI, il OyaAb-KOro MexaHi3My, mpucTporo [3, 409].

Y o¢inocodii mig MPUHIMIIOM PO3YMIIOTh IICHTPAJIbHE MOHATTS, OCHOBY CHUCTEMH, IO CTAHOBHUTH
y3araJibHEHHS ¥ MOIIUPEHHS OY/b-SIKOr0 MOJIOKEHHS Ha BCI SIBUINA Ti€l raiysi, 3 Kol JaHUH TPUHITAI
a0cTparoBaHuil. byab-sKuil mpenMer Ma€e CBOIO 1710, OT)KE, CBIill NMPHUHIMII 1 CBill 3aKOH, Oyab-siKe
SIBUILIC BiIOBIA€ SKIHCH i7el, HIIO HE BIIOYBAEThCSA B CBITI, HE BUPaKaIOUM SKOICH i1el, — yce 1Ie €
akcioMoro HOBITHBOI (imocodii [4, 44]. [lpuHUIUI € BUXITHUM TOJOXKEHHSIM, CHCTEMOTBOPYHM
CIIEMEHTOM, SIKOMY ITiIIOPSAAKOBaHI Ta KOMIUTIMEHTAPHI BCI 1HIII CKJIaI0B1 CUCTEMH.

VY J0riyHOMY pO3yMIiHHI MPUHIMI — IIEHTPAJIbHE MOHATTS, OCHOBA CHUCTEMH, IO € y3arajJbHEHHSM 1
MOIIMPEHHSIM TEBHOT'O MOJIOKEHHS Ha BCl SBUINA Ti€l raiy3i, 3 SKOi JaHWUH MPUHIMI a0CTparoBaHui

[5, 382].

Amnamni3z JOBIIKOBOI JiTepaTypw CBIIYUTH PO IIHUPOKHHA CHEKTP PI3HOTO TPAKTyBaHHS ITOHSTTS
npuHiumiB. [Ipore TepMmiHOMOrIUHI BIAMIHHOCTI Yy BH3HA4YEHHI NMPUHIMMIB (KepiBHA ijes, MpaBUIIO
MOBE/IHKH, KAaHOH, HAYKOBE Hayallo, OCHOBA CHCTEMH) HE MICTATh Y cO0i CylepeyHocTei 1, Mo CyTi,
BiZIOOpaKaloTh €IMHY 32 CBOEIO MPUPOJIOI0 KATEropito MPHUHIUIIB. BUKOpUCTaHHS PI3HUX TEPMiHIB,
nepenyciM, 3yMOBJIEHO 0araTorpaHHO0 i 0araToacreKTHOK POJUTIO MPUHIIUIIIB, SIKY BOHH BiJirpaloTh
y Tiil abo iHmI# cdepi MOACHKOI MiSUTBHOCTI. 3aJeKHO BiJl PI3HOBUAY MPAaKTHYHOI AiSUTBHOCTI B
KO)KHOMY KOHKPETHOMY BHITAJKy BaXXJIMBO BXKMBAHHS Ti€l TEPMIHOJIOTII, sika HAWOUIbIIE BiJMOBITaEe
3MICTY JISTIBHOCTI.

BopHouac, caMe TEpPMIHONOIIYHI BIAMIHHOCTI B MiJXOAax 10 PO3YMIHHS MPHHIIMIIIB CTBOPIOE
HAMOLTBII TPYAHOIII B PO3KPUTTI MPHPOAM X TOXOJKECHHS 1 BUSBJICHHI JpKepen (OpMyBaHHS, Y
BHU3HAYEHHI CyTHICHHX O3HaK. SIK HACHiZIOK - BUKOPUCTAHHS PI3HUX BH3HAYCHb MPUHIIMITIB, ITUPOKUH 1
pI3HOMaHITHUI BapiaHT TPaKTyBaHHS 1 BH3HA4YeHb NPHUHIMUIIB y cdepi aaMiHiCTpaTHBHO-IPABOBUX
BIJHOCHH.

Y  ropumuuHid  JiTepaTypi Wi TNPUHIMIAMH  TIEPEBAXKHO  PO3YMIIOTH  OCHOBOIIOJIOXKHI
3arallbHONPUIHATI HOPMH, IO BHUPaXKAIOTh BIACTUBOCTI TpaBa 1 MAalOTh BHILY IMIEPAaTHBHY
IOPUANYHY CHUJIY, TOOTO TaKi, 10 CTAHOBJATH COOOK HE3alepeuHi BUMOTH, sIKI MPE SIBISIOTHCS 110
YYaCHHUKIB CYCITUIbHUX BITHOCHH 3 METOI BCTAHOBJICHHS COLIaIbHOrO KoMIpoMmicy [6, 281].

[Hmi BYEHI JOTPUMYIOTBCS BY3bKOTO PO3YMIHHS TPHHIUIIB TIpaBa, BBAXKAIOYM iX KEPIBHUMH,
BUXITHUMH TIOJIOKEHHSMH, $IKi BHU3HAYAIOTh HAWCYTTEBINII CTOPOHM TEBHOTO BUAY JI€pKaBHOI
nisutbHOCTI [7, 51].

Kareropiss «IpuHIMIM TpaBay Mae BHKOPHCTOBYBATHCSA B YCIX BHUIAAKaX, KOJM WICTHCA IPO
BIANPAaBHI i€l 1 MONOKEHHS, 0 HAJIKATh 10 IOPHUCHPY/SHIl. TepMiH «IPUHIUINY MOXE JIHUIIS
YTOYHIOBATHUCh 1 JCTANII3yBaTUCh 3AJIGKHO B TOTr0, SIKOK € cepa iHoro icHyBaHHS i ()yHKIIIOHAJIbHA
CHPSIMOBAHICTb.
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[IpuHIMIAMH aJAMIHICTPATHBHO-IOPUCIUKIIIHHOT MisJIbHOCTI OpPraHiB BMKOHABUOi BiaJH, Ha HaIly
IYMKY, € HOpPMaTHBHO 3akpimiieHi B OcHOBHOMY 3akoHi jepxaBu — KOHCTUTYIIi i B MOTOYHOMY
aJMIHICTPaTHBHOMY 3aKOHOJABCTBI 0a30Bi ijel, 10 HaIJICHI Ha BU3HAYCHHS CYTi Ta CIIPIMOBaHOCTI
OO0 BUY MISIBHOCTI, 1i 3aBaaHb Ta QYHKIIHA, METOMIB 1 (HopM 3IIMCHEHHS, a TAKOXK MPOLECyaIbHE
CTaHOBHIIE CYy0’€KTIB aIMIHICTPATUBHO-IOPUCIUKIIIHHOT TISUTBHOCTI.

Y cBoill aaMiHICTPaTUBHO-IOPUCAWKIINHIA JiSTBHOCTI OpraHM BHUKOHABUOi BIAJHU KEPYIOTHCS
aJIMIHICTPaTUBHO-TIPOLIECYAIbHUMH ~ MPUHIMIIAMA — 3aKOHHOCTi, 00’ €KTHBHOCTi, TPE3yMIIIIil
HEBUHYBATOCTI, ITACHOCT1, KOMILIEKCHOCT1, CHCTEMHOCTI, TIPUHIIMIIOM OXOPOHH IHTEPECIB JIepKaBH Ta
0co0H, sIKi JOMOMAararTh IM YCHIITHO BUKOHYBATH CBOI 000B’SI3KH.

OcraHHIM 4YacoM 3HAa4YHY yBary BUYCHUX-aJIMiHICTPAaTHBICTIB MPUBEPTAE 3arajbHONPABOBHU MPUHIIUI
Mpe3yMIIIIil HEBHUHYBATOCTi. Y TMEpeKNai 3 JATUHCHKOI MOHSATTS praesumptio 03Ha4ae ,,IPUMTyIICHHS
[8, 607], mpuuoMy MPUIYILICHHS, 10 MPUUHATE K IMOBIPHE 1 BBAYKAETHCS MPABUIILHUM 0 OJICPYKaHHS
JoKa3iB mpotunekHoro [9, 361-362]. Sk chpaBemMBO Big3HAYa€ThCs B JliTeparypi, (OpMyBaHHS
MIOHSITTS MIPABOBOI MPE3YMIIIIi1, @ caMe TPE3yMIILii HEBUHYBATOCTI, HacamIlepel OB I3Y€EThCS 3 TAKOKO i
Ba)KJIMBOIO CKJIAJIOBOIO, SIK TOKJIIAHHS 000B 13Ky JOBOAUTH MPOBUHY 00BHHYBaueHoro [10, 14-25].

MaeMo 3a3HaYMTH, [0 HAWBaXKIMBINI PUCH JaHOI Mpe3yMIlii, He Oyaydu chOpMyNIbOBaHI B TOMY
BUTJISI, B IKOMY MU 3HA€EMO i Terep, oJiep>Kajii CBOE 3aKpilIeHHs B 3aKOHOAaBCTBI JlaBHBOrO Pumy.
Ha nymky JI.M. BacuibeBa, Bci e€leMEHTH TNpE3yMINii HEBUHYBATOCTI B €MOXY PECIyOIiKH B
HapaboMy Pumi MIIIHO YKOpIHMJIHCS B MPAaBOCBIIOMOCTI PUMIISH 1 3HAXOJMJIHM CBOE HOPMATHBHE
3aKpIIUICHHS Ta YCIIIIHO 3aCTOCOBYBAJIMCS HAa MPAaKTHIN. 30KpeMa, METOI JOBEICHHS BH3HABaNIaCh
iCTHHA, TATap JOBEICHHS KOl MOKIagaBcs Ha 0OBUHYBaya, a BCl CYMHIBH TJIYMa4MJIUCh HA KOPUCTb
OOBHHYBAYEHOT'0, III0 MaB 3MOTY IUPOKO KOPHCTYBATHUCS MPABOM Ha 3aXHCT 1 MOCTYraMy 3aXHCHUKIB.
[lpy TakoMy CTAHOBHWII PUMIISSHA HE Malll MOTPeOM y HOPMAaTHBHOMY 3aKpiINICHHI 3arallbHOl
MPaBOBOi KOHCTPYKIIi y BHUTIISAI TPE3yMINii HEBUHYBATOCTI OOBHHYBadeHOTo, a OOXOIMIIMCS
3arajibHONPaBOBHM MPUHIMIIOM praesumptio Boni Viri, sikuii 03Ha4aB, M0 Y4aCHUK CYJOBOT'O MTO30BY
BB@)XAETHCS TAKUM, 1110 JII€ CyMJIIHHO, MTOKH iHIIIE He AoBeaeHo [10, 32-33].

CBoe QopmMarnbHe 3aKpilUieHHs MPUHIWIN Tpe3yMIIlii HEeBHHYBaTOCTI ojaepxaB y Jlexmapamii mpas
JIO/IMHY 1 TpOMaJIsiHUHA, TPUHHATIH y 1789 p. y @panmii. 3riguo 3i cr.7 Jleknapariii, >xojHa It0HHA
He Moria OyTH 3acy/pKeHa, 3aTpuMaHa a0o yB’si3HEHa 1HaKIIe, SIK y BUTIa/IKaxX, 3a3HaYCHUX Y 3aKOHI Ta
3 JOTpUMaHHSIM (opM, IO BcTaHOBIEHI 3akoHOM. CT.8 BHM3HAuUWiIa, IO HIXTO HE MOXE OyTH
MOKapaHui 1HAKIIE, K 3TIAHO 13 3aKOHOM, SIKHH BUIaHHWK Ta ONPUITIOIHEHHH 10 3A1HCHEHHS 3JI0YHHY.
OcobnuBoro 3Ha4YeHHST HaOylW TONOXKEHHS CT.9, Nie 3a3Hayaioch, M0 JIIOJWHA BBaXKAETHCS
HEBUHYBATOIO JIOTH, ITOKH ii BUHA He Oyne BcraHoBiieHa [11, 27-28]. Ha nymky M.C. CtporoBuua, 1ie
Oyno mepmmM B icTOpil 3aKOHOJABCTBA BHUPAXKEHHSIM 1 YCTaHOBIICHHSIM TPE3YMIIIT HEBUHYBATOCTI
[12, 65]. Y xomi 3nificHenHs cymoBoi pedopmu 1864 p. B Pocil okpemi MNOJIOXKEHHS, IO
XapaKTepHU3yIOTh IIPE3YMIIIiI0 HEBUHYBATOCTI, 3HANIILIN CBOE BiIOOpa)keHHsS B Y CTaBl KpUMIHAIBHOTO
cynounHcTBa Big 20 nucromnama 1864 poky. AHali3ylOuH TOJIOKEHHS JaHOTO JOKYMEHTY, MOXKEMO
Mo0auuTH, 10 HE 3BAKAIOYM Ha BIJCYTHICTh YITKOrO W HEABO3HAYHOTO (OPMYIIOBAHHS JAHOT
MPE3yMIILii, OKpeMi MOJIOKEeHHsI Y CTaBy CBiIYaTh MPO Te, IO i/1ei mpe3yMIlii HeBUHYBAaTOCTI 0CO0H,
sIKa TIPUTATYETHCS 10 BiIMOBINAIBHOCTI, CIIPUHAMANIMCS H TOrOYacHUM 3aKoHonaBlieM. Tak, B Ycrasi
KPUMIHAJIBHOTO CYJJOYMHCTBA 3HAWIILIO CBOE BUPAKEHHS MIOJIOXKEHHSI TIPO Te, IO HIXTO HE MOXKeE OyTH
MoKapaHui 3a 37M04MH ab0 BUHY, IO MiJJISTAlOTh CYIOBOMY BiJIOMCTBY, 1HAKIIE SIK 32 BHPOKOM
HAJIEKHOTO CYyAy, IO BCTYNHB y 3aKOHHY cuiy. [Ipu oMy 00OOB’SI30K BHKPHUTTS OOBHHYBAUCHHX
mepes CyJIOM IOKJIagaBCs Ha IPOKYpOpIB Ta iX 3acTymHUKIB. Takok HaOyJIO 3aKpilyIeHHS i
MOJIOKEHHS TPO Te, IO HIXTO HEe MOXKe OYTH B3SITUH i BapTy iHAKIIE, K y BUMIAAKAX, TIepen0aueHnx
3akonoM [13, 120-121].

[Mpunnun npe3ymmiii HEBUHYBATOCTI Ma€ MpsiIME BIJHOMICHHS JI0 KOHCTUTYIIHHOrO mpaBa Ha
HEJIOTOpKaHICTh 0cobwu, 1i yecTi Ta rigHocTi. 30KpeMa, y cr.62 Koncrutynii Ykpainu [ 14] roBoputhcs,
mo: "ocoba BBaXKAETHCS HEBUHYBATOIO y BUMHEHHI 3JI0YMHY 1 HE MOXe OyTH Tijjana KpUMiHaJIbHOMY
MOKapaHHIo, JIOKH ii BUHY He OyJie JOBEJACHO B 3aKOHHOMY IOPSAKY 1 BCTAHOBJICHO OOBHHYBAJIBHUM
BUPOKOM cyny". Buxoastun 31 3MICTy IIbOTO TOJIOKEHHS MOXKHA 3pOOUTH BHCHOBOK, IO B HHOMY
MPHUCYTHI BCi OCHIIAHHS, HEOOX1/IH1 JIJIs TOTTYHOTO BUBECHHS IPUHIHITY ITPE3YMITLIi HEeBUHYBATOCTI.
To# ¢axr, mo KoHcrurymis YxkpaiHu mnpsMo BHU3HAYAE 3aCTOCYBAHHS NPUHIMIY TPE3yMITIil
HEBUHYBATOCTI Y KPHMIHAJILHOMY TIpOIleCi, HA JIYMKY OKPEMHX IOPUCTIB, MOSCHIOETHCS TUM, IO
HaAMOLTBII HEOE3NEYHUMH TS CYCITUIBCTBA €, SIK TMPABHIIO, caMe KPUMIiHAILHO-KapaHi JisHHS, & TOMY
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MPE3yMIILlisi HEBUHYBATOCTI YacTillle BUKOPUCTOBYETHCS SIK MPHHIIUI KPUMIHAIBHO-IIPOIECYaTbHOTO
npaBa. Take CTaHOBHUINE HE € BHIPABIAHUM, a/DKE€ MPUTATHEHHS [0 aJAMIHICTPaTUBHOI Ta
JUCHMILTIHAPHOI BIIIOB1IaIbHOCTI Ma€ it 0COOM HACIIIZKK SIBHO HEraTUBHOTO Xapakrepy [15, 141].

CTOCOBHO 3aKOHOJIABYOTO 3aKPIIICHHS MPUHIIMITY MTPE3YMITIii HEBUHYBATOCTI, CIi/I 3a3HAYUTH, 10 B
yuaHOMy KYTAII [1], Ha >kanb, JaHW MPUHIUI HE BU3HAYCHUH, X04ya TOW (akT, 10 1e Mae OyTH
3po0JIeHO, Ha HAllly JyMKY, HE MiUisirae CyMHIBY, a/Ke YiTKe HOPMATHBHE 3aKpilUICHHS 3a3HaueHol
npesymmii B Kogekci Moke 3Ha4HOIO MipOrO BIUIMHYTH Ha atMochepy po3risiay aaMiHICTpaTHBHUX
crpaB, IO Oyae CHOPHUATH OOIPYHTOBAHOCTI W 3aKOHHOCTI NMPHUHHATHX PIllICHb, & TAKOX ICTOTHO
AKTHBI3yBaTH TMO3HUIIII0 TPOMAJsIH, 3allydeHHX Yy cdepy po3risay chopaB Npo aaMiHICTpaTHUBHI
MPaBOMOPyIICHHSI.

[Ipote, cix 3a3HaYMTH, IO 3aKOHOJABCTBO MPO aJIMIHICTPATHBHI MPABOMOPYIICHHS MICTHUTh OKpeMi
MOJIOKEHHS, SKI BKa3ylOTh Ha TPUCYTHICTH y TPOBADKEHHI y CIpaBax INpo aJMiHICTpaTHUBHI
MPaBOIOPYIIEHHS MPpe3yMIIlii He BUHyBaToCcTi. Sk BimzHawae M.M. TuineHko, 10 TaKUX MOJOXKEHb
cii BigHocuTH HactymHi: cr.7 KYnAII 3akpimitoe npumnuc npo Te, mo HiXTo He MoKe OyTH MiiaHnuit
3ax0jiaM BIAMOBIAAILHOCTI IHAKIIE, K HA MIZCTaBl 1 B IOPSIKY BCTAHOBJICHUX 3aKoHOM [16, 43]. Jlana
KOHCTPYKIIisl HOPMH IpaBa BiAPI3HSETHCS BiJi KOHCTUTYIIMHOI, OJHAK JIOTTYHHW aHaii3 JO3BOJISE
BUJUTUTH Ti HEOOXiJHI O3HAKH, SIKI € XapaKTepHUMH ISl MPHHIUITY MPE3YMIIIii HEBHHYBATOCTI.
OO00B’s130K OpraHiB aaMiHICTPATHBHOI IOPUCAMKIIIT TOKa3yBaTH BUHY 0cOoOM mependadeHuil cT.cT.245,
251 KYnAIL

XapakTtepusyroun gociimkyBanuii npuHnui, AL ynseB 3a3Hadae, 1m0 NPHHLOUI PE3YyMITLIT
HEBUHYBATOCTI HE JIMIIE BijloOpakae Cy0’ €KTHBHE MPaBO IPOMaJTHIHA BBAXKATHCh HEBUHHUM, alie i
Ha0yBae IMIIEPATUBHOIO XapaKTepy Ul MOCaJ0BUX 0ci0, Hakasye iM Bij IMEHI Jep)KaBH BBa)KaTH
HEBUHHUM KOXKHY JIIOIMHY, TOKH iHIIE He Oyae JOBEICHO Y BCTaHOBJICHOMY MOpsAky. [lanwmit
MIPHHITHIT € TIPOSIBOM TIOBATH JI0 YECTi 1 T1IHOCTI TPOMaJISH 1 B TOH ke "ac 3000B’s3y€ MOCaI0BUX 0Ci0
OOBHHYBa4yBaTH 1 MPUTATYBATH JI0 FOPUINYHOI BiIMOBIJAILHOCTI MarOuu Ha Iie Baromi mincrtasu [17,
34-35]. B ynnnomy KYnAII niei mpuHIMIT BUpaKEHUH THM, IO JIO BAHECEHHSI IOCTAHOBH I10 CIIpaBi B
OUIBIIOCTI BHIAJKIB 0CO0a BU3HAETHLCS HE IMPABOMOPYIIHHUKOM, a OCOOOI0, SIKA MPUTATYETHCS [0
aJIMIHICTpaTUBHOI BiAMOBimanbHOCTI. [laHa TpPe3yMIIIlisi MPHUCYTHS JIMIIE B FOPUCIUKIIHHUX
MPOB/KCHHAX 32 Y4acTio (i3UYHUX 0Ci0 — MpaBoNMOpYIIHUKIB. Ha MO3WTHBHI MpPOBaKEHHS BapTO
MOUIMPHUTH THIIY TPE3yMIIIiI0 — MPaBOMIPHOCTI /il Ta MPaBOBOi MO3UIIiT 0OCOOH, 11O 3aMPONOHOBaHA
M.M. TumenkoM. 3MICT 3alpONOHOBAHOI TPE3yMIINii, Ha HOro AYMKY, CKIaJaloTh HACTYIHI
noJoKeHHs: 1) 1ii Ta mpaBoBa MO3UIlsI 0OCOOM — 3assBHUKA BBaYKAIOTHCS MPABOMIPHUMH JIO THX IIip,
MOKH iHIIe He OyJe BCTAaHOBJIICHE aJMIHICTPAaTHBHHM pIllICHHsSM; 2)mpaBa Ta OOOB’S3KH TIO
JIOKa3yBaHHIO MPaBOMIPHOCTI MO3MIIT 0OCOOM MaloTh OYTH PO3MOJIEHI MK HEIO Ta YIIOBHOBaKEHUMHU
opraHamMy Ta MOCAJIOBUMH ocobamu; 3) aJMiHICTpaTUBHE pIlllCHHS HE MOXKE IPYHTYBATHUCh Ha
MPHUITYIICHHSX, a BCl CYMHIBH IIIOJIO MPaBOMIPHOCTI MO3MIN 0COOM MOBHHHI TIIyMayWTHUCh Ha HOro
KopucTts [18, 43].

B ocHOBY npuHIMIY Tpe3yMIIIii HEBUHYBATOCTI MOKJIAICHO YaCOBI MEXKi MOTo MpoIecyanbHOl 1ii, sKa
PO3IIOYMHAETHCS 31 CTa/lii MOPYIICHHSI CIIPaBH PO aIMiHICTpaTHBHE MPABOMOPYIIEHHS 1 3aKiIHIYETHCS
HaOpaHHSIM 3aKOHHOI CHJIM TOCTaHOBH 1O HaHii crpaei [15, 141]. OG0OB’s130K J0Ka3y BUHU OCOOU Y
3MIMCHEHH] aJMiHICTPATHBHOTO MPOCTYIIKY MOKJIAIA€ThCS HA YIMOBHOBaXKEHUX MOCAIOBHX OCIO, sIKi
CKJIaJIM TIPOTOKOJI TPO aJMIHICTpaTHBHE IPaBOMOPYIICHHS, a TaKoX OpraHu (mocaloBi ocodu),
VIIOBHOBAXKEH1 PO3TIIsIaTH Aany kareropito cripas (cr.213 KYnAIl). ¥V Bunaaky, Koiu MpoTOKOI Ipo
aJIMIHICTPATHBHE MPABOIOPYIICHHS HE CKIAJa€ThCs, MTpad BIAMOBIIHO 0 3aKOHY "HAKIAaIA€ThCS 1
CTATYETHCS, a TONepe/PKEHHs (IKCYyeThCss Ha Miclli BUMHEHHS mpaBoropymieHHs" (c1.258 KYnAll),
JaHWA TPHHIMI TaKoX Ji€, HE JAMBJIAYUCh HA BIJICYTHICTh IHCHMOBUX aJMIHICTPaTHBHO-
MPOIECYATbHUX JTOKYMEHTIB 1 OOMEKEHHS CTaJlili MPOBAKEHHS JOCUTh KOPOTKHUM IPOMDKKOM Yacy.
dakTH BU3HAHHS 0CO0010, SIKa MPUTATYETHCA 0 aAMIHICTPATUBHOI BIAMOBINAIBHOCTI, CBOET BUHU JI0
3aKIHYCHHS PO3TJISAY JaHOl CIpaBW, He BHUPINIye MHUTaHHS MO i BUHHICTH 1 HE 3BUIBHSE OpraH
(mocamoBy oco0y), SIKMH pO3IJISIIA€ IO COpPaBy, BiJ OOOB’S3KY PETENbHO IPOAHAI3yBaTH BCi
obctaBunm [19, 154]. B npoTUIeKHOMY BHMAAKY 3M1ACHIOETHCS BIICTYI BiJ 3aBIaHHS IMPOBAJKCHHS
B CIpaBax TPO aJMIHICTPATHBHI IPaBOMOPYIIECHHS (CBOEYACHOrO, BCEOIYHOr0, IMOBHOrO i
00’€KTHBHOTO 3’sCyBaHHS OOCTaBHH KOXXHOI CIIpaBH, BHpIIIEHHS ii B TOYHIH BiAMOBIAHOCTI 3
3aKOHOM), BUKOHAHHSI IKOTO € 000B’I3KOBUM 3 YPaxyBaHHIM MPUHIIMITY TPE3yMITIlii HEBUHYBATOCTI.
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OTmxe, MOXHa 3pOOMTH BHUCHOBOK, IIO MPHHIUI MPE3YMIIIii HEBUHYBATOCTI Ma€ TICHHH 3B’S30K 3
JEMOKpAaTHYHUMH 1 TyMaHHMMH 3aBJaHHAMH  aJMIHICTpATHBHOTO TIpOIleCy  B3araili Ta
aJMIHICTPATHBHO-FOPUCAMKIIMHOT AISUTLHOCTI 30KpEMa, 1 BIUIMBAE HA BECh XiJ IPOBAKCHHS IO
crpaBi MpoO aJAMIHICTPaTHBHI TpaBonopynieHHs. JlaHWi NpUHIMI € MPOSBOM TOBark 10 4ecTi i
TIIHOCTI TPOMAJISH, B TOM e Yac 3000B’I3yI0UH TOCAJI0BUX OCI0 0OBHHYBadyBaTH 1 MPUTIATYBATH 10
OPUAMYHOI BiJIIOBIIABHOCTI, MalOYH Ha 1€ BaroMi IiJICTaBH.
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PO3MEXYBAHHA IOPUCAUKIIMHAX TIOBHOBAKEHb
MIXK AIMIHICTPATUBHUMMU, I'OCIIOJAPCBKUMU TA MICHEBUMHU CYJIAMU
YKPAIHH IIIOJ10 PO3TJISAAY 3EMEJIbHUX CIIOPIB

Cinensnik P.B., k.10.H., 10o11€HT

3anopizvkuti HayioHanbHULL YHIgepcumem

VY craTTi IOCHiKYIOThCS MPOOJIEMH, IMOB’s3aHi 13 CKJIQJHOIIAMU BiJHOCHO PO3MEXKYBAHHS IOPUCIVKIIN
TOCIIOZIAPCHKOr0, aJMIHICTPAaTUBHOIO Ta MICIEBOrO CyIy LIOAO PO3MIIAY 3eMENbHHX CHOpiB. 30Kpema,
pO3TIIsiIAaEThCsl MHUTAHHS IMOAO KOJI3i 3 NPHBONY BIJHECEHHS CIIOPIB, SIKI BUIUIMBAIOTH 13 3€MEIBHHX
BiJJTHOCHH, OJHIEIO 31 CTOPIH SIKOTO BHCTYIA€ CyO’€KT BJIQJHHMX ITOBHOB@)KEHb, JIO aJMIHICTPAaTHBHOIO,
LUBUIBHOTO 200 rOCIIOAAPCHKOro MPOBaHKEHHS, 10 IpeIMeTa isUIbHOCTI aMiHICTPAaTHBHHX, FOCIIOAAPCHKIX
a0o0 MiCIIeBUX CYHIB, a TAaKOXX 3a3HAYAIOTHCS HENIONIKM y 3aKOHOJABUOMY BPETYIIOBaHHI I[bOTO MHUTAHHS B
Konexkci agmiHicTpaTHBHOTO Cymo4MHCTBA YKpaiHu Ta ['ocrogapcekoMy nporecyansaomy Konekci Ykpainy,
JIOCTIJKYIOTBCS KOMi3i1 B po3’ICHEHHSIX BHIIMX CHELIali30BaHNX CyMiB 3 MPUBOJY 1I€HTUYHHX CIIOPIB.
Knrouogi  cnosa: aominicmpamusne cyOOYUHCMBO, 20CHOO0APCbKE CYOOYUHCMBO, YUBLIbHE CYOOYUHCMIBO,
PO3MEdHCYBAHHS I0PUCOUKYTIIHUX NOBHOBAICEHb, IOPUCOUKYIS CReyianizosanux cyoie, 3emenvbHull cnip, cy6’ekm
BIIAOHUX NOBHOBANCEHD.

Cumensunk  P.B.  PABTPAHMYEHUE IOPUCAMKIIMOHHBIX IIOJIHOMOUYMII  MEXIY
AJIMUHHUCTPATUBHBIMY, XO3SIMCTBEHHBIMU M MECTHBIMU CYJAMU YKPAWHBI 10
PACCMOTPEHUIO 3EMEJIBHBIX CITOPOB / 3anopoxckuit HallmoHa bHBIN YHUBEPCUTET, Y KpanHa
B cratbe aHANIM3MPYIOTCS MPOOJEMBbI, CBSI3aHHbIE C TPYIHOCTSAMH OTHOCHTENIBHO pPa3rpaHHYCHHUS
FOPUCAUKIMN X035 CTBEHHOr0, 8 IMUHUCTPATHBHOI'O H MECTHOT'O Cy/Ia MO IMOBOY PACCMOTPEHHUSI 3eMENbHBIX
CIIOPOB. B 4acTHOCTH, paccMaTpUBAeTCsl BOIPOC KOJUIM3HI [0 OTHECEHHIO CIIOPOB, KOTOPHIE BHITEKAIOT M3
3eMEJIbHBIX MPABOOTHOLICHHUH, OHOW M3 CTOPOH KOTOPOrO BBICTYMAET CYOBEKT BIACTHBIX IOJIHOMOYHI, K
a/IMUHHUCTPATUBHOMY, TPaXIAQHCKOMY WM XO3SCTBEHHOrO NPOHM3BOJACTBA, K MPEAMETY ICSTECIbHOCTH
aJIMUHHUCTPATHUBHBIX, XO3SMCTBEHHBIX WM MECTHBIX CYIOB, @ TaKKe OINPEICISIOTCS HEeIOCTaTKH B
3aKOHOJATENPHOM YPEeTyIMPOBaHHM 3TOro Bompoca B Kozjekce aJMHUHHCTPaTHBHOIO CYIONPOH3BOACTBA
Vkpaunsl 1 Xo3stiicTBEHHOM THpoueccyainbHoM Kosekce YkpauHbl, W3ydaloTcsi KOJUIM3UU B Pa3bsICHEHHUSX
BBICILIHX CIICHHATM3UPOBAHHBIX CY/IOB M0 MOBOJY HACHTHYHBIX CIIOPOB.

Knrouegvle cnosa: aomunucmpamusHnoe cyoonpouzsso0cmso, Xo3sicmeeHHoe Cyo0onpou3800Cmeo, palcoancKoe

CYOOnpoOU3600CmB0, pasepanuyerue OPUCOUKYUOHHBIX NOTHOMOYUL, IOPUCOUKYUS CReYUATUSUPOBAHHBIX CYO08,

3eMenbHblil CHOp, CYOBEeKM IACHIHbIX NOTHOMOYUIL.

Sinelnik R.V. DISTINCTION BETWEEN JURISDICTIONAL POWERS OF ADMINISTRATIVE,
ECONOMIC AND LOCAL COURTS OF UKRAINE TO REVIEW LAND DISPUTE / Zaporizhzhya
national university, Ukraine

The article analyzes the problems associated with difficulties on the delineation of jurisdiction by economic,
administrative and local court on the review of land disputes. In particular, the issue of conflict to refer
disputes that occur of the land law, a party which advocates public authority, to administrative, civil or
economic production, the subject of the administrative, management or the local courts, and identifies
weaknesses in the legislative regulation this issue in the Code of Administrative Procedure of Ukraine and the
Commercial Procedure Code of Ukraine, the study of conflict in the explanation of high specialized courts on
identical disputes.

Given the active reform process in public administration and the final formation of the administrative court of
Ukraine, and, in parallel with this, reforming land tenure and land law, current challenges the nature and
procedures of resolving land disputes.

If not most issues arising in practice in determining jurisdiction in case of dispute, a party whose acts
authorized state body. In most cases the above question is quite difficult to answer, because governments
were acting as a party in administrative proceedings and in the economic, civil process, and therefore as the
case subject to the jurisdiction of various courts. The state land in legal acts in two ways: as a political
sovereign and as a land owner.
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