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The desire for a systematic understanding of the socio-legal mission
of administrative law inevitably creates the need for a scientific forecast
of'the evolution of his doctrine, taking into account the presence in the Ukrainian
socio-cultural development of postmodern locations.

Analysis of postmodernism showed the following. In the legal space, it has
no positive characteristics. Postmodernity is a negative phenomenon. The
values of postmodernism are the antipodes of law (nihilism, unsystematicity,
fragmentation, chaotization). He builds these bad qualities into the consciousness
of society.

The aim of the article is to gain new knowledge about algorithms for overcoming
postmodern tendencies by administrative law and implementation through its
doctrine and subject of legal meanings of stability, systemicity, consistency in
the interaction of government and civil society.

The methodology used in this work is harmonized with the principal position,
according to which the use of one or another method cannot be reduced to
a single formulation, and specific research technologies (procedures of analysis,
comparison, systematics, periodization, etc.) vary depending on the nature
of the subject of research and its purpose. However, we shall emphasize that
the search tools include methods of phenomenological and systematic analysis,
narrative, historical and genetic, method of ideal constructions and others.

The article introduces the idea that administrative law, under the influence
of postmodern encroachments, although it has undergone corresponding
distortions, has not lost its role as a regulator of relations between the government
and civil society.

Both doctrine and administrative law and its subject matter have not always been
negatively affected by postmodern trends. It can be assumed that the ideology
of postmodernism has led to the emergence of progressive practices, in particular
the adoption of the Concept of Administrative Reform. As a result, the industry
gained service content and lost its totalitarian dependence on government
doctrine.

Deprivation of dependence on postmodernism is associated with the latest
research in the doctrine and subject of administrative law. Their most important
result was the recognition that the fact that the concept is systematic is
a bifurcation point on the way to separation from the postmodern.
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Studies of the systemic nature of the subject and administrative law doctrine
have determined the recognition of the relationship of administrative obligations
and the related principle of protection of legitimate expectations as a new
principle of administrative law.

The entry of administrative law into the paradigm of systemicity determined,
first, overcoming postmodern disintegration and fragmentation of the structure
of the subject, and secondly, evolution: a) from the right of satellite of public
administration, b) through service law, c) to the right to form legal meanings
government and civil society.

By the formation of legal meanings in the field of interaction between
government and civil society, we understand the generation of normatively
expressed motivation in government and civil society to turn the knowledge
directed to them into practical law enforcement activities.

Thus, the modern administrative law of Ukraine, having undergone radical
changes and transformations in its path, becomes in the legal system the right
to form legal sense in the field of interaction between government and civil
society.
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Amnapo

[lparHeHHS [JO CHUCTEMHOTO OCMHCIICHHS COIIIaIbHO-TIPABOBOI  Micii
aJIMIHICTPaTHBHOTO IIpaBa HEMHUHYYE IMOPOMKYE HEOOXiTHICTH HAYKOBOTO
MPOTHO3Y EBOJIONIT HOT0 MOKTPUHHU 3 YPaxyBaHHSIM IIOCTMOICPHICTCHKUX
MO3HUIIiH B yKPaTHCEKOMY COIIIOKYJIBTYPHOMY PO3BHTKY.

AHali3 moCTMOAEPHI3MY MOKa3aB HACTYIIHE: Y MPAaBOBOMY IPOCTOPI BiH HE
Ma€ TO3UTHBHUX XapaKTepHCTHK. [10CTMONEpHICTh — SBUILNE HETaTHWBHE.
I{iHHOCTI TOCTMOJIEPHI3MY € aHTHITOJaMM TpaBa (HIriiai3M, 0e3CUCTEMHICTb,
(bparmeHTapHICTh, XaoTH3allis ). BiH BOyI0BYE i HETaTUBHI SIKOCT1 y CBIZIOMICTb
CYCIIJIbCTBA.

Mertoro cTarTi € OTPUMAaHHS HOBHX 3HAHb IIOAO AJNTOPHUTMIB ITOJONAHHS
MOCTMOJICPHICTCHKUX TCHICHIM aJMIHICTPaTHBHUM TPaBOM Ta peaiarii
gepe3 HOro IOKTpUHY Ta NpPEAMET IPaBOBHX 3HaueHb CTaOLIBHOCTI,
CHUCTEMHOCTi, TIOCIIJIOBHOCTI y B3a€MOMil BIaAM Ta TPOMAITHCHKOTO
CYCIIJIbCTBA.

Bukoprcrana B po6OTI METOIOJIOT S Y3TOMKYETHCS 3 IPUHIUITOBOIO IIO3UIII€IO,
3TiIHO 3 SIKOK0 3aCTOCYBAHHS TOTO UM IHINIOTO METOAY HE MO)KHA 3BOAUTH
JIO OIHOTO BHU3HAYEHHS, a KOHKPETHI TEXHOJOTIi JOCIIIKeHHS (TPOLeIypH
aHami3dy, MOpPIBHAHHS, CHCTEMAaTHKH, MEpPIOAM3Allil TOIIO) 3MiHIOIOTBCS
B 3aJIOKHOCTI BiJl XapaKTepy IpenMera AOCHIIKeHHS Ta Woro Metu. OmHak
HiAKPECIUMO, IO A0 3ac00iB MOMIYKY HaJeKaTh METOAU (DEHOMEHOJIOTTYHOTO
Ta CHCTEMHOTO aHaJi3y, HApaTHBHUI, iCTOPUKO-TCHETHYHHN, METOJ i/IeaTbHIX
noOyIoB Ta iH.

VY CTarTi BHCIOBIIOETHCS AYMKa MPO T€, MIO XOY aJAMIHICTpATUBHE IPaBO
1 3a3HANO BIMNOBITHUX AeopMamid MiJ BIUIMBOM IOCTMOICPHICTCHKUX
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MOCATaHb, ale He BTPATHJIO CBOEI PONi PEeryisTopa BiIHOCHH MiX BIIAJ0I0
Ta TPOMAASIHCBKUM CYCIITECTBOM.

I noxtpuHa, 1 agMiHICTpaTHBHE MPABO, 1 HOTO MpEAMET He 3aBKAM 3a3HABAIU
HETaTUBHOTO BIUTHBY HOCTMOJICPHICTCHKUX TEHACHIIH. MOXHA NPUITYyCTHTH,
IO 1JCOJIOTisI MOCTMOAEPHI3MY 3yMOBMJIA TOSIBY IIPOTPECUBHHX IPAKTHK,
30kpema npuitHATTS KoHuenuii aaMinicTpatuBHOI pedopmu. Y pesymbrari
rajgy3b OTpHMAaia 3MICT NOCIYTH 1 BTpaTHia TOTATITapHy 3aJCKHICTh BifJ
YPsI0BOI TOKTPUHH.

ITo30aBneHHS 3aJeKHOCTI BiJg TMOCTMOJCPHI3MY IIOB’sI3aHE 3 HOBITHIMH
JIOCII/DKEHHSIMA ~ TIOKTPUHU Ta TpeAMeTa aJMIHICTPaTUBHOIO —IMpaBa.
IxniM HaiiBaxMBiIMM pe3yasTaToM Oy/0 BU3HAHHS TOro (aKTy, IO
CHCTEMAaTHYHICTh KOHIIETIIi1 € TOUKOr0 O1pypKamii Ha IUTAXy T0 BiOKPEMIICHHS
BiJl TOCTMOZIEPHY.

JlocmipkeHHS CHCTEMHOTO XapakTepy IIpeaMera Ta aIMiHICTpaTHBHO-
IPaBOBOI JOKTPUMHM 3YMOBWJIM BH3HAHHSA 3B’S3Ky aIMiHICTPaTUBHHUX
3000B’s13aHb 1 IOB’S13aHOTO 3 HUM IIPUHIIMITY 3aXUCTy IPABOMIPHUX OUiKyBaHb
HOBHM TIPHHITUIIOM aIMiHICTPaTHBHOTO TIpaBa.

BxomkeHHs aAMiHICTPaTUBHOTO TIpaBa B HapajurMy CHCTEMHOCTI BU3HAYHIIO,
MO-TIEpIe, TOJOJNAHHS IMOCTMOAEPHOI JAe3iHTerparii Ta QparMeHTapHOCTI
CTPYKTYypH Cy0’€KTa, IO-ApYTe, CBONIOIIIO: a) BiJl MpaBa carejita myOoaiqHol
aaMiHicTpanii, 6) depe3 ciyx00Be MpaBo, B) A0 mpaBa (HOPMYBATH NPABOBI
CEHCH BIIaJIU Ta TPOMAISTHCHKOTO CYCIIIBCTBA.

ITixn ¢opmyBaHHAM TpaBOBUX CMHCIIB y cdepi B3aemoxii BIamu
Ta TPOMAJSHCHKOTO CYCIIUIBCTBA MU PO3yMieMO (hopMyBaHHS HOPMAaTHBHO
BHPa)XEHOI MOTHBamii y BIagM Ta TPOMAIIHCHKOTO CYCIIJIbCTBA OO
MIEPETBOPEHHS CHPSMOBAaHMX IM 3HaHb y TPAKTHYHY I[PaBO3aCTOCOBIY
ISITBHICT.

TakuM YWHOM, CydacHe aIMiHICTpaTHBHE MpaBO YKpaiHW, 3a3HABIIN Ha
CBOEMY IIUIAXYy IOKOPIHHMX 3MiH 1 TpaHC(OpMAIlii, IEepeTBOPIOETHCS
B CHCTEMY IIpaBa Ha (popMyBaHHS IIPABOBOTO 3MICTY Y cepi B3aemoii BIagu

Ta TPOMaAAHCHKOTO CYCHiJ'IBCTBa.

Formulation of the problem. A clear trend
of research interest in the field of law today is
the issue of establishing the independence (and cor-
relations in general) of scientific constants and doc-
trines in relation to the realities of society’s percep-
tion of reality.

These issues become especially relevant in
the context of total perception of public conscious-
ness, and most importantly — social practice, post-
modern, as an inevitable vector of social change.
Today, postmodernist locations have gone beyond
philosophical and sociological discourses and are
adapting to specific life situations and processes.

Initially, "postmodern" was a literary concept.
Then penetrated architecture and painting. He was
later picked up by sociology and philosophy. We are
already talking about "postmodern" theology, "post-
modern" travel, "postmodern" patients, "postmodern”
cookbooks, "salon" postmodern, and so on.

The term "postmodern" is used to denote the state
of chaos, inconsistency, disharmony, illogicality
(R. Golovenko "Postmodern confusion with defini-
tions of media terms").

Amparo

No. 2. 2022

Postmodern oraments in political life are deter-
mined. The integration of political processes and post-
modernism turns politics into an illusion. Metastases
of postmodernism have undeniable "successes" in trans-
forming a social person into a joke person and a mean-
ingless incident that expresses nothing (Yuri M. "Presi-
dential elections as a mirror of postmodernism").

Naturally, questions arise, first, about the abil-
ity of doctrines to generate legal meanings (motiva-
tions), principles, methods and forms for minimiz-
ing and avoiding postmodern risks by legal means,
and secondly, about the ability of modern lawyers to
critically comprehend social reality and propose meth-
odological approaches, conceptual ideas and para-
digms of action to resist postmodern activity; thirdly,
the ability of legal practice to systematically apply
research to inspire the formation of human-social char-
acteristics of human-legal (the presence of a developed
legal awareness and willingness to be guided in their
actions by meanings derived from legal sources).

Their solution is an important mission of Ukrainian
law in general, of each branch in the segment of its
regulation. Administrative law has a specific place in

ISSN 2786-5649



this division of roles. After all, his competencies are
focused on organizational and legal issues of relations
between the government and civil society.

Based on this, the problem of this article is
the search for algorithms for the effective use
of administrative and legal components in the mis-
sion of Ukrainian law to bring public consciousness
out of postmodern disharmony.

Analysis of sources and recent research. In modern
administrative and legal publications, research on the doc-
trine and subject of administrative law, as well as certain
components of postmodernism, as a kind of worldview
formed in the public consciousness, aimed at identifying
virtual chaos (chaos) with objective reality.

Analysis of the source base, in our opinion, it is
appropriate to begin with consideration of their pre-
sentation in encyclopedic and general theoretical pub-
lications, because they contain the most generalized
and established views on understanding the object
and subject of this study.

Ukraine’s first multi-volume systematized body
of knowledge on the state and law (Legal Encyclope-
dia in 6 volumes) in a separate article notes that legal
doctrine is a system of knowledge about a particular
legal phenomenon and under appropriate conditions can
be developed into legal theory (Legal encyclopedia: In
6 vols. Editor .: Shemshuchenko and others. K .: Ukr.
encyclical. 1998. T. 2. 1999. S. 275).

The Great Ukrainian Legal Encyclopedia contains
a special article where the "system of administrative
obligations" is fixed by the system-forming factor
of the subject of administrative law. It also states
that the origin and existence of these relations is
due to the content of the Constitution of Ukraine on
the responsibility of the state to man, recognition
of the main duty of the state to establish and ensure
human rights and freedoms, rule of law, limitation
of powers and actions of public administration. (The Great
Ukrainian Legal Encyclopedia: in 20 volumes. Volume
5. Administrative Law, edited by Bytyak (chairman)
and others. Kh.: Law, 2021. 960 pp. Pp. 692-694).

Judgments expressed in philosophical, theoreti-
cal, legal and other professional studies have played
a fundamental role in understanding the phenomenon
of "postmodern".

In particular, this applies to its geopolitical
nature (Dugin AG. "Postmodern Geopolitics" 2009;
Safronov EE. "The state of postmodernism in 2021"
2021); reflection of the development of methodologi-
cal principles and theoretical principles (Ratnikov VP
"Postmodernism: origins, formation, essence" 2002;
Rodyan MV "Development of postmodernism: meth-
odological principles, theories, principles" 2021);
interpretation of legal categories through the prism
of postmodernism (Sorokin VV, Kutyavina NY Inter-
pretation of law in the interpretation of postmodern-
ism 2018; Fedoruk NS "Public law of Ukraine in
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a post-industrial state" 2020; Bochkarev SA "Origins
of postmodernism in the true meaning and purpose
of the post-law" 2021); predicting the transition from
postmodern to postmodern (Menshenina AE "Post-
modern vs. postmodern: the possibilities of under-
standing political reality" 2021; Kutsepal SD "After
postmodernism" 2021); impact on human existence
(Gorbatenko VV "Postmodernism and the transfor-
mation of the value basis of human existence" 2015);
influence on political processes (Yuri MR "Presiden-
tial elections as a mirror of postmodern" 2021), etc.

The value of axiomatic provisions of philosoph-
ical generalizations for understanding administra-
tive and legal doctrine is extrapolated from the work
of Maximov SF (Theory of Natural Law: Concep-
tual and Doctrinal Dimensions. Law of Ukraine.
2021. Ne 1. P. 43—65; Legal Doctrine: Philosophical
and Legal Approach Law of Ukraine, 2013. Ne 9.
P. 34-54); Vasiliev OJ (Legal doctrine as a source
of law. Questions of theory and history: monograph.
Moscow: Prospect. 2021. 232 p.); Zazyaev TN (Onto-
logical essence of law: anthropological and value
approach: monograph. Saratov publishing house
Saratov. State University, 2005. 235 p.)

Understanding the genetic principles of the subject
and the doctrine of administrative law contributed to
the study of Averyanov (Administrative law of Ukraine:
doctrinal aspects of reform. Law of Ukraine. 1998. Ne 8.
P. 8-13; Subject of administrative law: a new doctrinal
assessment. Law of Ukraine 2004. Ne 10. P. 25-30; For-
mation of a new doctrine of Ukrainian administrative
law. Legal Bulletin of Ukraine. 2007. Ne 28. P. 1-5);
Bytyak (Doctrinal directions of development of the sci-
ence of administrative law. Issues of administrative law.
Book 1. Kharkiv Law, 2017. P. 8-12).

Taking into account the relationship with the Con-
stitution of Ukraine and other branches of law were
the conclusions of research Anatoly Selivanov (Con-
stitutional principles of formation and development
of administrative justice and administrative process
in the implementation of the doctrine of fair trial.
Legal system of Ukraine: history, status and pros-
pects: in 5 vols.: Law, 2008. T. 2 S. 368—383; Michael
Teplyuk (Constitutional definition of public power
is a key link in the legal doctrine of Ukraine. Law
of Ukraine. 2021. Ne 2. P. 29-41); Anatoly Kryzha-
novsky (Doctrine of the legal order in Ukraine: gen-
esis, current state and prospects. Law of Ukraine.
2013. Ne 9. P. 229-242); Svitlana Fursa Institute
of Notary in the legal doctrine of Ukraine: current
issues and prospects for development. . 2020. Ne 9.
pp- 11-19); Tetiana Kolomoyets, Valery Kolpakov
(Modern paradigm of administrative law: genesis
and concepts. Law of Ukraine. 2017. Ne 5. P. 71-79;
Phenomenology of the doctrine of administrative
law. Materials of the 11th International Scientific
and Practical Conference; July 7, 2021, Dublin (Ire-
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land). P. 82—86; Categories "Essence" and "Content"
in administrative law. Materials of the 12 th Interna-
tional Scientific and Practical Conference; August 7,
2021, Lisbon (Portugal). P. 90-93; Doctrine and sub-
ject: the essence and content of administrative law.
Law of Ukraine. 2021. Ne 10. Pp. 12-28) and others.

In addition to the above, in the process of prepar-
ing this article, electronic materials of Wikipedia (free
encyclopedia), the Institutional Repository of Zapor-
izhia National University, as well as the capabili-
ties of the OpenDOAR platform (Directory of Open
Access Repositories) were taken into account.

The aim of the study. The purpose of the study
is to gain new knowledge: a) about postmodern-
ism in the Ukrainian legal reality; b) characteristics
of the influence of postmodernism on the doctrine
and subject of administrative law; c) the ability of doc-
trines to generate legal meanings (motivations), prin-
ciples, methods and forms for minimizing and avoid-
ing postmodern risks by legal means; d) the ability
of modern lawyers to critically comprehend social
reality and propose methodological approaches,
conceptual ideas and paradigms of action to resist
postmodern activity; e) the ability of legal practice
to systematically apply research to inspire the forma-
tion of human law with the presence of a developed
legal awareness and willingness to be guided in their
actions by meanings derived from legal sources.

Presentation of the main material. A clear trend
of research interest in the field of law today is the issue
of establishing the independence (and correlations in
general) of scientific constants and doctrines in rela-
tion to the realities of society’s perception of reality.

These issues become especially relevant in
the context of total perception of public conscious-
ness, and most importantly — social practice, post-
modern, as an inevitable vector of social change.
Today, postmodernist locations have gone beyond
philosophical and sociological discourses and are
adapting to specific life situations and processes.

In the simplest sense, the term "postmodern"
means the socio-cultural state of society after "mod-
ern". The main features of modernism are continuous
modernization, the dominance of innovation over tra-
dition, the pursuit of the new in rapid change, aimed
at transforming and renewing the world.

Postmodernism is its antithesis. It is eclec-
tic, unable to create anything new and is based on
the perception of the world as chaos. Its structure
(if we can talk about the structure) is an unsystem-
atic set of "windows of Overton", in which the fan
of opportunity moves in stages: unthinkable — radi-
cal — acceptable — reasonable — standard — normal. At
the same time, along with this concept, there is quite
the opposite. According to her, "postmodern" is a new
stage of modernism, ie modernism is in the process
of renewal.
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It is generally accepted that the term "postmodern”
was first used in 1917 by the German philosopher
and writer Rudolf Pannwitz in his book "The Crisis
of European Culture" [1]. He later became the focus
of research interests of philosophers, sociologists,
linguists, culturologists, political scientists, lawyers
and other professionals.

Numerous studies present postmodernism as
a paradigm of socio-cultural development, reaction to
tradition and order, project of social renewal, spiri-
tual state, period of history, worldview, way of ori-
entation in the modern world, method of cognition
of social reality, set of worldviews, trend in cultural
self-awareness in social theory, etc.

There is also the opinion that "postmodern” is just
a buzzword, for which there is nothing fundamen-
tally new. In this regard, it is appropriate to refer to
the characteristics of postmodernism, which set out
Wolfgang Welsh.

He wrote that this term has become so common
that almost every well-read person easily refers to it.
But when pronouncing the word "postmodern" few
people imagine its meaning. This is largely due to
the ambiguity and even inconsistency of both the term
and the very concept of "postmodern".

First, it concerns its legitimacy. Some say that
there are no new phenomena that would justify its
introduction, and the noise around it is for advertising
purposes.

Secondly, there are questions about the relevance
of its presence in various spheres of human exis-
tence. Initially, "postmodern" was a literary concept.
Then penetrated architecture and painting. He was
later picked up by sociology and philosophy. We
are already talking about "postmodern" theology,
"postmodern" travel, "postmodern" patients, "post-
modern" cookbooks, "salon" postmodern, and so on.
Moreover, the term "postmodern" is used to denote
a state of chaos, inconsistency, disharmony, illogi-
cality [2].

Third, the time of actualization of postmod-
ernism as a phenomenon is not fully understood.
Thus, the use of the term "postmodern" in 1917 has
already been mentioned; it is thought that this is one
of the phenomena of the 1950s; there is a justification
for its determination in the 70s of the last century;
according to Arnold Toynbee "postmodern" began
in 1875; Jean-Frangois Lyotard believes that Aristo-
tle was a postmodernist. Interestingly, Lyotard found
postmodern trends in the socio-cultural space before
the advent of any modernism [3].

Fourth, the term "postmodern" is controversial in
meaning. For some postmodernism is the era of new
technologies. For others, under the sign of postmod-
ernism, there is a farewell to the dominance of tech-
nocracy. Others expect the pluralization, fragmenta-
tion and chaos of society to deepen [4].
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Understanding of postmodernism is characterized
by dynamism, fundamentality, conceptual diversity,
multidisciplinary. This is evidenced by the studies
of P. Anderson, SA Bochkarev, NV Varlamova, VP
Gorbatenko, F. Jamison, AV Pavlov, D. Harvey, IL
Chestnov and others.

One of the important results of their research efforts
was the development of proposals for a conceptual
vision of postmodern society. The presented concepts
are characterized by a wide range of approaches
aimed at describing and explaining changes in
the mechanisms of influencing social relations,
understanding the prospects for the transformation
of the processes on which the lives of individuals
depend.

In particular, F. Jamison does not consider
postmodernism as a new stage of evolution, but
interprets social change as a continuation of the logic
of the development of the already existing society
of capitalism.

According to Z. Bauman, modern societies
have already gone through two stages in their
development: a) premodern and b) modern. Now we
have entered a new stage — the postmodern stage.
Premodern and modern societies were stable due to
the monolithic religious culture and a stable hierarchy
of power relations.

Postmodern is their antagonist. It is based on
radical pluralism, which introduces insurmountable
differences between people and all other actors
in society. Coherence arises only as a result
of negotiations, firstly, case-oriented negotiations,
and secondly, negotiations aimed at eliminating
ambiguity, ambivalence and uncertainty.

Ideally, postmodernism should create
a decentralized, fragmented social order that
leaves institutional space for discourses, disputes,
and negotiations in the face of general and inevitable
socio-political conflicts.

In this series it is appropriate to mention Manuel
Castells. He is the author of the concept of a network
society. Her main thesis is that modern society
is increasingly organized on a network basis. As
a result, there is a network structure of society, in
which the subjects are decentralized units and operate
autonomously. In fairness, Castells himself has
a negative view of the term "postmodernism", but his
concept of a networked society is quite postmodern.

It is natural that the study of postmodernism
led to the determination of its principles, features,
characteristics, properties and other attributes. They
reflect the postmodernist understanding that any unity
is "repressive" in nature and linked to totalitarianism;
any form of unity is unacceptable and must be rejected;
impartiality is manifested in total discursiveness;
only discourse leads to understanding and coherence;
the discourse cannot end because there is always
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the opinion of the opponent; phenomena do not have
universal preconditions for their origin and existence;
it is impossible to comprehend the truth, because
the plurality (plurality) of connections and spheres is
boundless.

Thus, everything that before postmodernism was
considered stable, reliable and certain (man, mind,
philosophy, culture, science, progress) was declared
insolvent and uncertain, everything turned into
words, arguments and texts that can be interpreted.
Postmodernism cannot, in principle, exist as a holistic
and general worldview or philosophy. After all,
the chaos of life cannot be integrated into any theory. In
this regard, we note that in the study of postmodernism,
the term and concept of "chaos" [5].

Under the dominance of postmodernism, the legal
reality is undergoing significant transformations.
First of all, the opportunities for the authorities
to realize the desire to create a holistic and unified
system of government are becoming more difficult,
as the government is gradually losing its previous
socio-cultural base — people capable of implementing
the will that comes from a single center.

At the same time, the objective reality is
the evolution of legal relations. So the question is,
how do evolutionary ideas or projects gain practical
perspective in the postmodern context? We believe
that their implementation is carried out through a kind
of "melting pot" of endless discourses. In this "boiler"
face on the one hand generated by postmodernism:
denial of any subordination or hierarchy; fetishization
of decentralization and fragmentation of society
structure; proclamation of man’s inability to know
and change the world. On the other hand — the semantic
constructions of legal projects, concepts, doctrines,
which are based on the prospect of being confirmed
by legal practice.

From their integration "semantic vectors
of overcoming the postmodern era" are "melted",
the main of which are: a) identification of mechanisms
of evolution of law; b) substantiation of his official
role in relation to society; c) the rule of law; d) legal
guarantees to the subjects of public relations, etc [6].

These locations systematize the prospects for
the analysis of the legal space, in particular, in identifying
the mechanisms of the evolution of law, its official role
in relation to society and more. However, these fruitful
ideas need not only to be concretized in the empirical
legal material, but also to be equipped with theoretical
knowledge of the "middle level”, which ensures their
adaptation to the specifics of legal reality.

Theoretical knowledge of the "middle level" is
the knowledge of the level of the legal field. One
of the carriers of such knowledge is administrative
law, which takes on postmodern risks and forms
legal meanings in the segment of interaction between
government and civil society.
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The identification of the presence of administrative
law in the "melting pot" of postmodernism begins with
the emergence and scientific design of the concept
of administrative reform [7] and the concept
of administrative law [8].

These concepts appear in times of postmodern chaos
in the doctrine (essence) and subject (content) of this
legal field. Systematically related between themselves,
they formed a new paradigm for the development
of administrative law, its subject (relations), institutions,
relations with other branches of law.

First of all, the concepts, first, outlined the most
important promising areas of research in the field
of administrative law in the format of a new ideology
of executive power and local self-government
(as activities to ensure the rights and freedoms
of citizens, public and public services); secondly,
they focused the vector of research efforts: a) on
the delimitation of public administration and other
management activities; b) determination in the subject
of administrative law of relations of administrative
proceedings, administrative liability, administrative
services; c) the expediency of establishing
administrative liability of legal entities.

Having received official recognition and support
from administrative scholars, they effectively ended
the dominance of the Soviet concept of administrative
law in its purely state-administrative nature and gave
its followers the role of marginals of the administrative-
legal space.

The concepts focused on the systemic nature
of administrative law, which was opposed to postmodern
chaos. The existence of a systematic approach to
administrative law research marks the overcoming
of postmodernism in administrative law and entering
the paradigm of a new reality [9].

Systematics is an existential format of administrative
law. It is in this format that administrative law, firstly,
overcomespostmoderndisintegrationand fragmentation
of its essence and content, and secondly, evolves: a)
from the right of satellite of public administration, b)
through service law, c) the right to form legal meanings
in the field of interaction between government and civil
society [10].

By the formation of legal meanings we mean
the ability of administrative law to generate
normatively expressed motivation in government
and civil society to turn the knowledge directed to
them into practical law enforcement activities.

The most meaningful system of administrative
law is manifested in the system of its subject (set
ofadministrativeandlegalrelations). Hisunderstanding
on the basis of the concepts of administrative reform
and administrative law reform led to the recognition
in the structure of the subject of administrative law
of the following types of relations: first, public
administration relations, which consist of: a) public
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administration; b) managerial relations of local self-
government; c) relations of public administration;
secondly, the relationship of appeal, which consists
of the relationship of a) administrative appeal; b)
court appeal; third, the relationship of administrative
services; fourth, administrative-tort relations.

The central issue in the analysis of these relations as
a set that forms the subject of administrative law was
to determine the presence or absence of integrative
qualities in this set.

Its fundamental importance is due to the fact that
the lack of such qualities made this set a conglomerate
formation and in fact questioned their unity, and hence
the existence of the subject in a new format. The
presence of integrative qualities unequivocally
testified that this set is a system and has every reason
to be considered as a subject of law.

In this regard, it should be noted that in Soviet
legal doctrine, the subject of administrative law is
presented by a systemic entity. The integrative nature
of the interaction of its components, researchers
have argued on the basis of the following features:
a) all relations of the subject — are the same type
of relationship; b) all relations of the subject are
relations of power and subordination; c) all relations
of the subject arise as a result of the implementation
of public administration by strictly defined structures
of public administration.

None of the above integrative features is found
in the set of structural components of the subject
of modern Ukrainian administrative law. The
relations of administrative services and the relations
of responsibility cannot be called the same. Nor
are they relations of power and subordination. Not
all relations of the updated subject arise as a result
of public administration.

The set of relations, which in the updated dimension
are governed by administrative law, turn into a system,
and hence into the subject of the industry, other
factors. These categories are: "public administration",
"public administration", "relations of administrative
obligations".

Animportant system-forming component of modern
Ukrainian administrative law has been the public
administration since about 2002 in the public interest.

In official documents, this term is probably
the first to appear in the "Recommendations of Par-
liamentary Hearings" Decentralization of Power in
Ukraine. Enhancing the Rights of Local Self-Govern-
ment "(2005).

Today, the category of "public administration”
actually occupies a place that in Soviet administrative
law belonged to the category of "public administra-
tion". This fact indicates that the scientific understand-
ing and further development of the theory of pub-
lic administration: a) is one of the main directions
doctrinal renewal of administrative law of Ukraine;
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b) an important basis for its transformation into
a modern legal field of European content.

This movement is not a simple change of timing.
The theory of public administration has fundamental
differences from the theory of public administration,
both in legal content and ideological essence. Its for-
mation and recognition put an end to the still existing
recent attempts to adapt the Soviet doctrine of pub-
lic administration to the doctrine of a democratic
state governed by the rule of law28 — a state where
its responsibility to man is normatively recognized,
where human rights and their guarantees determine
the content and direction of its activities.

Public administration in the administrative law
of European countries, in most cases, is defined as
a set of bodies and institutions that exercise public
power through the implementation of laws, regulations
and other actions in the public interest. This under-
standing is also relevant for the Ukrainian legal system.

It should also be noted that the concept of pub-
lic administration is not new to Ukrainian law. It is
present in the works of Ukrainian administrators who
worked outside the Soviet law school, for example,
in the works of Yu. L. Paneiko, who wrote in "The-
oretical Foundations of Self-Government" (1963)
that the basis of administrative law is that it regulates
organization and activity of public administration.

Public administration, as a legal category, has two
dimensions: functional and organizational-structural. At
the functional approach it is activity of the correspond-
ing structural formations on performance of the func-
tions directed on realization of public interest.

Such an interest in Ukrainian law recognizes
the interest of the social community, which is legalized
and satisfied by the state. Thus, for example, the per-
formance of a public administration law enforcement
function means the systematic activity of all struc-
tural entities that have such a function. This activity is
called "public administration". In the organizational
and structural approach, public administration is a set
of bodies that are formed for the exercise (implemen-
tation) of public authority.

In Ukrainian law, public power is recognized:
a) the power of the people, as direct democracy; b)
state power legislative, executive, judicial; ¢) local
self-government. It follows from the above that pub-
lic power in Ukraine is exercised by: first, the Verk-
hovna Rada of Ukraine (Parliament), the President
of Ukraine (as a government institution), local coun-
cils. They exercise the power of the people, which
finds expression in the electoral process; secondly,
all bodies and institutions that exercise state power.
For example, executive bodies, courts and others;
thirdly, all bodies and institutions that implement
local self-government. For example, executive com-
mittees of local councils, public associations, bodies
of self-organization of the population, etc.
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The next system-forming factor in relations gov-
emed by administrative law is public administration.
Public administration is the activity of a subject of pub-
lic administration to exercise public authority. It occurs:
through the use of management tools, the provision
of administrative services, participation in the relation-
ship of administrative appeal, participation in the rela-
tionship of judicial appeal (administrative proceedings),
participation in administrative-tort relations.

All the above necessitates the consideration
of the theory of public administration as a method-
ological basis of administrative law and use its con-
cept as a basis in the formation of administrative
and legal relations.

The dominant system-forming factor for the subject
of administrative law is the category of "relationship
of administrative obligations". This type of relationship
is present in all other relationships that form the subject
of the industry, due to their complex legal nature.

First, their essence correlates with the norms
of the Constitution of Ukraine on: a) the responsi-
bility of the state to man; b) recognition of the main
duty of the state to establish and ensure human rights
and freedoms; ¢) the rule of law; d) restriction of pow-
ers and actions of public administration by the Con-
stitution and laws of Ukraine.

It follows from the constitutional provisions that
the public administration in its formation undertakes to
satisfy the interests of society and citizens. Among them
are public obligations, the implementation of which
requires the use of public administration powers. In
the course of their implementation there are relations,
which are called "relations of administrative obligations".

Secondly, the relationship of administrative obli-
gations is derived from the standards (principles) that
candidate countries must meet in order to bring their
level of government closer to that of EU member states.

The document "European Principles of Public
Administration. SIGMA Publication Ne 27, 1999",
in the part on the principles of administrative law,
explicitly states the requirement for these countries to
apply the principle of protection of legitimate expec-
tations at the national level.

In Germany, which belongs to the countries of con-
tinental law, the principle of trust (Vertrauensschuts)
is included in the content of the rule of law (Article
20 of the Constitution of Germany). In addition, its
implementation is ensured by other regulations, in
particular the Laws of Germany on the administrative
activities of state bodies, the procedure for conduct-
ing cases in administrative bodies and others34.

Third, a component of their legal nature are con-
tractual properties. The legal relations arising from
the promises are subject to the properties of the admin-
istrative contract.

By forming a separate (ideologically, politically
or legally) composition of promises-obligations,
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the relevant subject demonstrates the intention to
form a legally significant relationship with the defini-
tion of their content of the object and subjects.

Thus, the acceptance of administrative obliga-
tions for public authorities means: a) participation
in the relationship of administrative obligations; b)
the obligation to carry out their activities taking into
account the promises made by them; c) be responsi-
ble for their violations.

Hence the important requirement for holders
of power: citizens, acting reasonably and within
the established legal regulation, should be able to rely
on such promises in relations with the authorities.

Of course, the relationship of administrative obli-
gations requires separate research, and given their
legal nature, not only within administrative law. After
all, for the expectation to be "legitimate" in the legal
sense, there must be positive grounds sufficient to
recognize his status as objectively justified.

In this regard, the study of Pamela Tate’s "Con-
sistency of Legitimate Expectations with the Funda-
mentals of Natural Law" [11] draws attention, which
determines four features of legitimate expectations:
1) established behavior that has not changed unrea-
sonably; 2) explicit and obvious assurances on
behalf of the authority and within the competence
of this authority; 3) possible consequences of violation
of expectations with the impossibility of restoring what
was expected; 4) compliance with legal requirements.

Thus, the relationship of administrative obliga-
tions in correlation with the principle of protection
of legitimate expectations (protection of trust) has
become an important factor in the evolution of admin-
istrative law.

Their determination shows that administrative law
has overcome the location of postmodernism in its
space and is in the phase of renewal as the right to
form legal meanings in relations between government
and civil society.

In conclusion, it is appropriate to note that
in administrative law the principle of protection
of legitimate expectations (protection of trust) [12]
is determined, which correlates with the relationship
of administrative obligations.

Conclusions. Studies of administrative law in
the ideology of postmodernism allow us to reach
the following.

1. Being influenced by the peculiarities of the post-
modern syntagm, administrative law, although it has
undergone significant changes, has not lost its role as
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a regulator of relations between government and civil
society.

2. Postmodernist currents have not always had
a negative impact on administrative law. We can
assume that the ideology of postmodernism is appro-
priate.

3. To some extent led to the emergence of progres-
sive concepts of administrative reform and reform
of administrative law. As a result, the industry has
acquired a man-centered and service content. She got
rid of totalitarian dependence on the doctrine of gov-
ernment. In the field of human rights protection, it
has enriched its methodology and law enforcement
with administrative justice. Democratized institutions
providing administrative services to the population.
Rethinking the sphere of administrative-tort relations.

4. Exit from the "embrace" of postmodernism is
associated with research on the subject of adminis-
trative law and awareness of the need to update it.
The point of bifurcation was to prove its systematic-
ity. After all, inconsistency and fragmentation are one
of the main features of postmodernism.

5. Studies of the systemic nature of the subject
and administrative law doctrine have determined
the recognition of the relationship of administra-
tive obligations and the related principle of protec-
tion of legitimate expectations as a new principle
of administrative law.

6. The entry of administrative law into the paradigm
of systemicity determined, first, overcoming postmodern
disintegration and fragmentation of the structure
of the subject, and secondly, evolution: a) from the right
of satellite of public administration, b) through service
law, c) to the right to form legal meanings sphere
of interaction between government and civil society.

7. By the latter we mean the generation
ofnormatively expressedmotivationofthe government
and civil society to turn the knowledge directed to
them into practical law enforcement activities.

8. If we formulate this definition in expressive-
emotional lexical format, we get a consistently
determined by evolutionary logic expression:
meanings in motives — motives in principles —
principles in laws — laws in legal norms — legal norms
in law enforcement — law enforcement in legal facts —
legal facts in law. Thus, the modern administrative
law of Ukraine, having undergone radical changes
and transformations, is in the legal system the right
to form legal meanings in the field of interaction
between government and civil society.
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Amnapo

CraTTio TpUCBAYECHO aKTyasbHi mpoOieMi — 3arajbHii XapaKTepHCTHUII
Ta CyTHOCTI HICIISIBOEHHOTO €Tary aaMiHiCTpaTuBHOI pedopMu B YKpaiHi.
30KkpemMa HarojoIIyeThCs, L0 aJAMIHICTpaTHBHa pedopma 3aliMae oOnHE
3 MPOBIJHUX MiCLb y MEPEiKy CUCTEMHHUX TpaHchopMaliiiHuX mpouecis, 1110
BiOyBalOTbCA Y BCIX JAEP)KaBHUX YTBOPEHHSX, KEPIBHUUTBO SIKUX HE TiJIbKU
YCBIAOMIIIO€ HEOOX1IHICTh 3MiH Y YMHHUX BJIaJIHUX MEXaHi3Max, a il Oaxae
BTUTIOBAaTH iX Yy XXWUTTS HE 3BaKAlOUM HA 1HKOIM HETaTHBHE CIPUNHHSATTS
OKpPEMHX KpPOKiB IIMPOKUM CYCHIIBHUM 3arajaoM.

3a3HauaeThCs, L0 Mailke UBEpTh CTOMITTS ToMy — 22 jumHs 1998 poxky,
[Ipesunentom Yikpainu OyB minnucanuii Yxa3 Ne 810/98 «Ilpo 3axomu mono
BrpoBapkeHHs: Konuenmii aaminicTpatuBHOi pedopmu B YkpaiHi». Y il
MOJIOKEHHSX, MiJ aJMiHICTPaTUBHOIO pe(opMOI0 MPOMOHYBAJIOCS PO3YMITH
BUJ] TIOJITUKO-TIPaBOBOi pedopMu, sika 3A1MCHIOEThCS Y cdepi BUKOHABUOT
BJaU 1 CTOCYEThbCA fK ii OpraHi3amiifiHOl CTPYKTYpH, (DYHKIIIH, KaapoBOTrO
3a0e3MeueHHs, TaK i B3aEMOBITHOCHH 3 MiCIIEBUM CaMOBPSIIyBaHHSIM.
3BepTaEeThCcs yBara, IO Pe3ylIbTaTH JOBOEHHUX €TalliB NPOBEIEHHS 3aXO[iB
aJMIHICTpaTUBHOI pe(OpMH, HEMOXIIUBO OI[IHUTH OJHO3HAYHO. 3 OIHOIO
O0oky B YKpaiHi (yHKIIIOHy€ BJacHa MOJAEJb JIEP)KaBHO-BIAJHOTO amapary,
a3 IHIIIOT0 — 0T0 CKITIaI0B1 MEXaH13MHU, 3HAXOASYHUCH IT1]] HETaTUBHUM BILTHBOM
HehOopMali3oBaHOI KIaHOBO-OJIrapXiuyHoi KyMiBChKO-CiMeiHOI cucTemHu, He
TINBKY y TOBHIiH Mipi HE B 3M031 BUKOHYBAaTH Ti CTpaTeriyHi Liji i 3aBlaHHS,
mo 3a¢ikcoBani y Konnenuii aqminicTpaTuBHOI pedopMu B YKpaiHi AaieKkoro
1998 poky, a if He MOXKYTh HAJICKHUM YHHOM pPeaji3oByBaTH MOTOYHI 3ajadi
0e3 BumakiB 3001B y CBO{if pOOOTi, 1[0 BUHUKAIOTh HacaMIepe/ BHACIIIOK
XPOHIYHOTO Ka3HOKPAJCTBA 1 KOPYIILii.

HaronomryeTtbesi, 10 NOCTBOEHHUI Iepiofy YKpaiHCBKOTO JKUTTS Oyne
OYiKyeEMO Ba)XKHUM 1 3a3/alerigp HemepeadadyBaHuM. BiH morpeOyBaTume
MaKCHMaJIbHOT OpraHi3alii Ta caMOBiaYi, IK 3 00Ky MepeBaXkHO1 O1IBIIOCTI
3BUYaWHUX IPOMAJISH, TaK ¥ MPEJCTaBHUKIB yCiX PIiBHIB Ta CTPYKTYp BIAIH.
VY ueli HempocTHii nepiof], epeKTHUBHA BIaJHA iSUIbHICTh MA€ MOEIHYBATHUCS
3 HE MEHII Ji€BUMH CHCTEMHHMMH COLIaJbHUMH TpaHC(OpMAIisiMY,
cepen SKMX OCOONMBE Miclle HalexaTHMe aIMiHICTpaTUBHIN pedopmi,
TOJIOBHUMH OCOOJIMBOCTSIMHU 5IKO1 OyayTh: ii 6a3yBaHHS He Ha MOHOpPiBHEBil
«JIepKABOLIEHTPUCTCHKIN», a Ha MONICTPYKTYPHIH «COIOIEHTPUCTCHKIM»
imeosnorii aAMiHICTpaTUBHOTO IpaBa; ii (pyHIaMEHTAIbHICTh Ta NEPBUHHICTh
[0 BiJHONICHHIO A0 IHIIMX Pi3HOBUAIB CHOPiTHEHUX pedopM (MOMITHIHOT
cucTeMH, 000pOHHO-0€e3MeK0BOI c(hepH, TPAaBOOXOPOHHOI NiSITbHOCTI, OXOPOHU
3JI0POB’sl, OCBITH, TOIIO); MiATOTOBKA Ta MNPUHHATTA i1 HOBOI KOHIIEMIIil
3 (hikcalli€ro Cy4yacHOi BIAJHO-YIPaBIiHCHKOI Mojieni, (PyHKIIIOHYBaHHS SIKOT
3a0e3mneuye Oe3aJbTepHATHBHICTh IOBHOI Ta CBOEYACHOT peatizallii 00’ eKTUBHO
ICHYIOUMX CYCHIIBHUX TOTpeO; CyTTeBe 30UIBIIEHHS MUIITApHOI CKIaJ0BOI
y mepeniky miged i 3apgaHb JaHOi pedopMH; UITKO BHU3HAUCHMH HacoM
0COONMUBUI TOPSIOK PEXKUMY OpraHizallii Ta 37iliCHEHHs Jep>KaBHOI BIIau
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Ha JIEOKYNOBaHUX TEPUTOPIAX; MOCTYNOBa aJamnTaiisi aJMiHICTPaTUBHOTO
3aKOHONIABCTBA [I0 BIAMOBIAHOTO 3akoHOmaBcTBa €C 3 ypaxXyBaHHSIM
0COOIMBOCTEH MICIIBOEHHOTO Nepiony B YKpaiHi.

3a TakuX yMOB MalOTh 3MiHUTHCS HE TUTBKH LILJTi Ta 3aBAAHHS aAMIHICTPaTUBHOT
pedopmu B YkpaiHi, a i i CyTHICTb, siKa MoJsATaTHME Y (QaKTHUHIN 3aMiHi
30aHKpyTLUIOf YMHHOI BIAagHOT MOJENi, HAa MPUHIMIIOBO HOBY IMapagurMy
By, (PYHKIIOHYBaHHS SKOi Ma€ CIPSMOBYBATHCS HA TOBHY 1 CBO€YACHY
peanizaiiro 00’€KTUBHO ICHYIOUMX CYCHUIBHHX INOTpe0 Yy BCIX 3HAYYIIUX
Ta BAXJIMBUX CKJIAJ0BHX XHUTTS YKPAaTHCHKOTO CYCIIIIBCTBA 1 IEpHKAaBH.
KoHcraryeTbesi, Mo y TICIABOEHHWH Tmepioa, aaMmiHicTpaTuBHa pedopma
B YKpaiHi He MOBUHHA 3IMCHIOBATHCS 3a JIOKAIBHUM IiIXOJIOM, ii 3aX01u
MaroTh PEaji30BYBaTHCS JHUIIC Yy MOBHOMY (3arajbHOMY), KOMIUIEKCHOMY
¢opmari. Takoxx, moBHOMacIITaOHMI (hopMaT 3a3HAYCHUX TpaHCHOPMAIIITHIX
MIPOIIECiB MOXJIMBHH Y IBOX BapiaHTax — IUIIXOM (pOpMYBaHHS HOBOI BIaJHOT
Mozeni 0e3 CyTTeBUX 3MiH YHHHOI YKpaiHCHKOI ITUBUTI3aIiiHOl MapaaurMy,
1 HAaBMaKH — 3 IUJIECIPIMOBAHUMH 3aX0JJaMH IIO/I0 3aMiHH JaHOT MapajuTrMu.

On the essence of a new stage in Ukraine’s administrative reform
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Amparo

The article is devoted to the current problem — the general characteristics
and essence of the post-war stage of administrative reform in Ukraine.

In particular, it is emphasized that administrative reform is one of the priorities
in the list of systemic transformational processes that occur in all state entities,
the executives of which not only realize the need for changes in the current
governance mechanisms but also strive to turn them into reality despite
the sometimes negative vision of individual steps by the general public.

Itis noted that almost a quarter of a century ago—on July 22, 1998, the President
of Ukraine signed Decree No. 810/98 “On Measures to Implement the Concept
of Administrative Reform in Ukraine”. In its provisions, administrative reform
was proposed to be understood as a type of political and law reform, which is
carried out in the executive branch and concerns its organizational structure,
functions, staffing, and relations with local self-government.

The author highlights that the results of the pre-war stages of administrative
reform measures cannot be unambiguously assessed. On the one hand, Ukraine
has its own model of the machine of government, and on the other hand, its
components, being under the negative influence of the informalized clan-
oligarchic crony-family system, not only cannot fulfill those strategic goals
and tasks enshrined in the 1998 Concept of Administrative Reform in Ukraine
in full but also cannot properly implement current tasks without performance
failures arising primarily from treasury looting and corruption.

It is emphasized that the post-war period of Ukrainian life will be difficult
and unpredictable in advance. It will require maximum organization
and commitment from the vast majority of ordinary citizens and representatives
of all levels and structures of power. During the troubled period, effective
governance should be combined with equally effective systemic social
transformations, among which a special place will belong to administrative
reform, the main features of which are as follows: it is based not on a one-level
“state-centered” but a polystructural “sociocentric” ideology of administrative

No. 2. 2022 ISSN 2786-5649



18

law; its fundamentality and primacy towards other types of related reforms (political
system, defense and security sector, law enforcement, health care, education, etc.);
drafting and adoption of its new concept with the fixation of a modern power-
managerial model, the functioning of which provides no alternative to the full
and timely implementation of objectively existing social needs; a significant
increase in the militaristic component in the list of reform’s goals and objectives;
a well-timed specific regime for the organization and exercise of state authority
in the deoccupied territories; gradual adaptation of administrative legislation to
the relevant EU laws taking into account the particularties of Ukraine’s post-war
period.

Under such conditions, not only the goals and objectives of administrative reform
in Ukraine but also its essence should change. It will involve the actual replacement
of the bankrupt current power model with a fundamentally new paradigm of power,
the functioning of which should be aimed at the full and timely implementation
of objectively existing social needs in all significant and important components
of the life of Ukrainian society and the state.

The author holds that in the post-war period, Ukraine’s administrative reform
should not be carried out under a local approach, and its measures should be
implemented only in a full (general) and comprehensive format. The full-scale
format of the mentioned transformational processes is possible in two versions — by
shaping a new power model without significant changes in the current Ukrainian
civilization paradigm, and vice versa — with purposeful measures to replace this

paradigm.

AnMiHicTpatuBHa pedopma 3aiimMae omHe 3 Mpo-
BiJHUX MICIb y MEpeNiKy CHUCTeMHHX TpaHchop-
MaI[ifHUX TMPOIIECiB, 110 BiJ0OyBAIOThCA Y BCIX Jep-
KaBHUX YTBOPEHHSAX, KEPIBHULITBO SKHUX HE JIMILE
YCBiZIOMITIOE HEOOXiTHICTh 3MiH y YHHHUX BIIQJTHHUX
MeXaHi3Max, a i 0a)kae BTUTIOBATH 1X Y XKUTTS, HE 3Ba-
YKArOYM Ha 1HKOJIM HEraTHBHE CIIPUHHSTTS X KPOKIB
LIMPOKUM CYCIIJIBHUAM 3arajioM.

AnMiHicTpatuBHy pedopMy  HeOe3miICTaBHO
MOXXHAa Ha3BaTH Mailke MNOCTIHHMM sBHIIEM, 00
norpeba B yIOCKOHAJICHHI OKPEMHUX CKJIQJIOBUX Jep-
KaBHO-BJIaHOI CHUCTEMU BHHHUKAE y TOM UM 1HIIMHA
nepiof XKUTTS CYCHNbCTBA 1 JepaBH (HaIpUKIaL,
pedopmu y chepi aepxkaBHOi (myOiaidHOT) CITyXO0WH,
OCBITH, OXOPOHH 370POB’s, HALlIOHAJIBHOI OE3MEKH,
IPOMaJICEKOTO MOPSIAKY, 00OPOHH, TOLIO).

3axooM 3rafjaHux TpaHCPOpMaLidHUX MPOLECIB
BPaxOBYIOUM IX IEPMAaHEHTHICTh MOXYTH BijOyBa-
THCS SIK y JIOKQJIBHOMY, TaK i y 3arajJibHOMY (IIOB-
HOMY) (Qopmarax: MepLIMH, XapaKTepU3YEThCA 3Mi-
HaMH B OKpeMHuX c¢epax (ramy3sx) COLialbHOTO
KUTTS; APYTHA — YChOTO JIEP>KaBHO-BIIHOTO anapary
(macaMnepe]] BlagHO-yIpaBiiHChKol cuctemu). Heo6-
XiIHICTB y 3arajJibHOMy (opMarti, mocTae mepes KOH-
KPETHOIO KpaiHOO Micis TaKUX eMOXaJbHUX MO, K
3MiHa COIIaJbHO-TIONITUYHOTO Jajy, 3M00yTTs He3a-
JeXHOCTI 200 BIIOUTTSI BOEHHOT arpecii 3 00Ky KOIHILI-
HBOI METPOMOIii, 0 HisIK HE 3MUPUTHCS 3 00’ €KTHB-
HUM TepeOiroM noziil icTOpYHOro ChOrOACHHS.

Hanexxne 3a0esneueHHss CyCHiIbHUX MNOTPEO
LIO0 BAOCKOHAJIEHHS POOOTH MEXaHi3MiB AepiKaB-

HO-BJIQJHOTO amapary Ta peaji3alis TMOKJIaIeHuX
Ha HUX 3aBIaHb Ta (QyHKLIH Oe3mocepenHbO BTIJIIO-
€TBCS y JKUTTS OpTaHaMH BUKOHABYOi BIagul — ypsi-
JIOM Ta HOTO BIATOBIAHUMH CTPyKTypamu. Jlepkas-
HO-YTPAaBIIHCHKI BIiJIHOCUHM, W0 BUILUIMBAIOThH i3
3raJlaHuX BHUIIE MOTPeO, BUXOAMYM 31 3MICTy TMpen-
MeTa aJAMIHICTPAaTUBHOIO MpaBa, HaJekaThb A0 cepu
Iii HOpM JaHOi ramy3i yKpaiHCBKOTO TpaBa, a TaKoX
MPEeIMETIB, JONOMIXHHX [0 Hel ChemiaabHuX
Ta KOMIUICKCHUX Taiy3eil mpaBa, TakuxX sK (iHaH-
COBeE, 3eMeIbHE, BOAHE, JIICOBE Ta iH.

IMuranus iaTeHcu(ikamii 3axomiB agMiHICTpa-
TUBHOI pedopmu (ocobmuBo y ii 3araipHOMY (op-
Mari) MOCTYMOBO HAOYBaTUMYTh CBO€T aKTyaJbHOCTI
y IOCTBOEHHUH TIEePioj1, KOJIu Iiepent YKpaiHoo MmocTa-
HYThb HOBI 33Jlaui Ta BUKIIUKH, SK JIOKAJILHO-TIOX1JI-
HOTO, TaK ¥ CTpaTeriyHoro XapakTepy, pO3B’sS3aHHS
SAKHX MOTpeOyBaTUMe IIBUAKUX, KOMIIETEHTHHX
Ta pe3ylbTaTUBHHUX il 3 OOKy JAep:KaBHHX Kepma-
HUYIB, SIKI HEMOXJIHMBI 0€3 MOTYKHOi, aBTOPUTET-
HO1, e(hekTUBHO (DYHKITIOHYIOUOT Oe3 3aIlIKaIFOFYNX
MOKa3HUKIB TaKUX HETaTUBHHX SIBHIL, SK KOPYIILIis
Ta Ka3HOKPAaJCTBO.

[t oOpaHHs MPaBUIBLHOTO BEKTOPY MONATBLINX
JOCTIIKEeHb Ta 3MiLTHEHHS HAYKOBOTO 00T PyHTYBaHHS
PO3B’si3aHHsI MOPYLIEHOI MPOOJIeMHU, Ha MOIO TyMKY
JOPEYHUM BHKOPUCTATH MOTEHIIad HAyKd YKpaiH-
ChKOTO aJIMIHICTPaTUBHOTO TMpaBa. 30KpeMa, Hay-
KOBO-TEOPETUYHOI0 OCHOBOIO IIHOTO JOCIHIKEHHS
MAaroTh CTaTH Mpalli TaKUX BU3HAHUX TPEICTABHUKIB
aJIMiHICTpaTUBHO-TIpaBOBOi Haykw sik: B.b. ABep’s-
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o, IO.I1. butak, L.II. Tonocuiuenko, P.A. Kamrox-
aui, B.K. Koamakos, T.O. Konomoens, A.T. Kom3iok,
B.4. Hactrok, O.1. XapuTtoBHOBa Ta iH.

BpaxoByioun akKTyanbHICTh Ta KOMILUIEKCHICTb
[OPYIICHOTO MUTAHHS, ICHYBaHHS 3HAYHUX NEPCIIEeK-
TUB HOTO MMOJAJIBIIOTO JOCIiAXKEHHS Ta IHTEpecy 10
HBOTO 3 OOKY IHIINX KOJIET-HAyKOBIIiB, METOI0 JaHOI
PpOoOOTH Ma€ CTaTH PpO3IIsi 0COONMBOCTEH Ta CyTHOCTI
HOBOTO €Tarty aJIMiHicTpaTuBHOI pedopmu B YKpaiHi.

Ha nouarky BuKJIaJIeHHSI OCHOBHOI'0 MaTepiaJy,
HEOOXiTHOTO 3a3HAYHTH, IO Maike YBEPTh CTOMNITTS
ToMy — 22 junHs 1998 poky, [Ipesunentom Yipa-
fan Oy mimnucanuii Ykaz Ne 810/98 «lIpo 3axomm
mono BrpoBakeHHs Kormenmii aamMiHicTpaTuBHOI
pedopmu B YkpaiHi».

Y nonoxennsx Konnenmii, mig aaMiHicTpaTtus-
HOIO pehopMOr0 TPOMIOHYBANOCS p03YMiTI/I BUJI TTOJTi-
THKO-TIPaBOBOT pe(bOpMI/I AKa 301HCHIOETHCS Y cq)epl
BHUKOHABYOI BJIaJIH 1 CTOCY€EThCS SIK 11 opraHizamiinoi
CTPYKTYpH, QYHKLIH, KagpoBOro 3a0e3MeUeHHSs, TaK
1 B3a€EMOBITHOCHH 3 MiCIIEBUM CaMOBPSIIyBaHHSM.

3a MeTy amMmiHicTpaTHBHOI pedOpMU CTaBHIOCS
[OETAallHE CTBOPEHHSI TAKOl CHUCTEMH JAEPKaBHOTO
YIPaBIiHHS, 10 3a0€3MEYUTh CTAHOBICHHA YKpaiHH
SIK BUCOKOPO3BHHYTOI, TPaBOBO{, LIMB1TI30BaHOI €BPO-
MEHCHKOI AEPKABU 3 BUCOKUM PiBHEM >KUTTSI, COLIAb-
HO1 CTa0IIBHOCTI, KyJIBTYPH Ta IEMOKpaTii, J03BOJIUTh
iii cTaTW BIUIMBOBMM YHMHHUKOM Yy CBiTi Ta €Bpori.
Takox, MeTOr0 1aH0i peopmu OyITo GOpMyBaHHS CHC-
TEeMHU AEP’KaBHOTO YIPABIIHHS, sIKa CTaHe OJU3BKOIO
JI0 TIOTPeO 1 3aMuTIB JIFOIEH, a TOIOBHUM IPiOPUTETOM
ii misTPHOCTI Oy/Ie CITyKiHHSI HapOJIOBi, HAI[IOHATEHIM
inTepecam. Llst cuctema gepkaBHOTO yIpaBJIiHHS Maia
0 Oynu MiAKOHTPOJILHOI HAPOIOBI, MPO30POI0, O0Y-
JOBAHOIO Ha HAYKOBHUX IPUHLIUIAX 1 €(EKTHUBHOIO.

Hdns gocsirHeHHS  METH  aaMiHICTpaTHBHOT
pedopmu B xomi ii IpOBEICHHS TIaHYBaJIOCh PO3B’si-
3aHHS TaKUX 3aBlIaHb SK: GopMyBaHHsS €(GEKTHBHOL
oprasizalii BUKOHaBYOI BIaJH SIK Ha LIEHTPAIbHOMY,
TakK i Ha MiCLIEBOMY PiBHAX YIIpaBIiHHA; GopMyBaHHS
Cy4acHOi CHCTEMH MiICLEBOIO CaMOBPSAYBaHHS;
3aIpoBa/KEHHsT HOBOI imeosnorii (yHKIIOHYBaHHS
BUKOHABYOi BJIAAM 1 MICIEBOTO CaMOBPSALYBAaHHS
SIK JISUTBHOCTI 100 3a0e3IedeHHs pealiaiii npas
i cBoOon rpoMaisiH, HaJaHHS JIEPKAaBHUX Ta TpPO-
MaJICBKUX TOCIYT; OpraHisamis Ha HOBUX 3acajiax
Jep>KaBHOI CIy>KOH Ta CIIy>KOM B OpraHax MiCLEBOTO
CaMOBPALYBaHHS; CTBOPEHHS Cy4yacHOI CUCTEMH Mif-
TOTOBKH Ta NEPEMiIrOTOBKH YNPaBIiHCHKHX KalpiB;
3alpoBaKEHHs]  PalliOHAIBHOTO  aJMiHICTpaTUB-
HO-TEPUTOPIaNbHOTO YCTPOIO.

[epenbauanocs, 1m0 aamiHicTparuBHA pedopma
MOBUHHA 3/IHCHIOBATUCA y KiNbKOX Hampsivax. Ilep-
M — 1€ CTBOPEHHSI HOBOI IPaBOBOi 0asu, LI0 per-
JaMEHTyBaTHMe Jiep)KaBHE YIPaBIiHHS B YKpaiHi.
Hpyruii — 1ie popMyBaHHS HOBUX 1HCTUTYTiB, OpraHiza-
LIMHUX CTPYKTYP Ta IHCTPYMEHTIB 3iCHEHHS epKaB-
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HOTO YyIIpaBIiHHA. TpeTiit — e kaxpoBe 3a0e3eueHHs
HOBOI CHCTEMH JEpKaBHOIO ympaBimiHHS. YerBep-
THIA — 1€ 3MIIHEHHS Ta QOpMyBaHHS HOBHX (hiHAHCO-
BO-EKOHOMIUHHX OCHOB (DYHKIIOHYBAaHHS JI€P:KaBHOTO
ynpasninas. [I'atuit — e HaykoBe Ta iHGopMmariiiHe
3a0e3MeueHHsI CUCTEMH JePKaBHOTO YIPaBIIiHHA, (op-
MYBaHHS MEXaHi3MiB HayKOBOIo Ta iH(opmamiiiHoro
MOHITOPHHTY i1 QyHKLiOHYBaHHS [1].

VY tomy x 1998 poui, nig yac nposeaenns Ilepoi
HallloHaJIbHOT HaykoBOi KoH(pepeHuii «AaMiHicTpa-
TUBHE NPaBO: CyYaCHHUH eTall i HampsIMKH pedopmy-
BaHHA» M. Slpemue 18-21 uepBusa 1998 poky) Oyna
cxBaneHa Kounemnuiss pegopMyBaHHS aaMiHiCTpa-
TUBHOTO IIpaBa YKpaiHW, NOAajblla peaizamis sKoi
JIeTepMiHyBajia HEOOX1IHICTh MiATOTOBKH HOBOI JIOK-
TPHUHU J1aHO1 PyHIAMEHTAJILHOI Tajly3i BITYU3HSIHOTO
npaBa, B OCHOBI fIKOi Ha JYMKY BHIATHOTO YKpaiH-
CBKOTO BUCHOTO-TIpaBHKUKa ABep’siHoBa B.b. Mae OyTu
MOKJIa/IeHa MPOTHIIEIKHA «JePKaBOLEHTPUCTCHKII» —
«TIOMUHOLICHTPUCTCHKA» — 11€0JI0Tif, 3TiAHO 3 KOO
JepKaBa TOBHHHA, YMOBHO Ka)Ky4H, «CIY>KUTH»
iHTepecam rpoMazasH...CycminbHa poib  aAMiHi-
CTPaTHBHOTO NpaBa BOAYAETHCS HE CYTO «yMpaBiliH-
CBKOIO» (a TUM OLNIbIIIe HE CYTO «IOPUCIUKLIIHOION),
a MepeBaXHO «00CIyroBytouoo» [2, c. 11-12].

[Tin gac 3aBepiIeHHS MEPIIO KaJACHIIT TPe3uICH-
crBa JI. Kyumu, Oynu 3niliCHEHi MOYaTKOBi OpraHi-
3aliiiHi 3aX0AM 10J0 OpMYyBaHHs CYTHOCTI, IiNeH,
3aBAaHb ajaMiHicTpaTMBHOI pedopmu B YKpaiHi.
Hacamnepen, 151 BayxJnBa cUCTEMHA TpaHCQOpMallist
Oyna CrIpUYMHEHA 3MIHOK CYCHUIBHO-TIOTITHYHOTO
Jany Ta TMPOTOJIOUIEHHSM He3aleXKHOCTI YKpaiHw,
mo HalyJa0 BiJMOBIAHOTO HOPMAaTHBHO-IIPaBOBOTO
3aKpIIICHHS y TOJOXKEHHIX NPUHHATOI 28 4epBHS
1996 poxy — Koncruryunii Ykpainu. Takox, 3a yacis
JBOPa30BOi KaJeHWil Ipyroro yKpaiHCHKOTO Hpe3u-
JieHTa Oynu 3aKjaJicHi OCHOBU He(opManbHOI Kia-
HOBO-OJIiTapXiyHoi KOPYHUIHHO-CIMEHHOI CcHCTEeMH
(mani KOKC-cucrema), aHTHCYCITUIBHI iJTi Ta TPUH-
LUK SKO1 MTOCTYIOBO CTaIM IOMiHYBaTd y AisJIbHO-
CTi JIep>KaBHO-BIIAJHOTO amapary Ta (hakTnyHO OJI0-
KyBaJli TEMIIM BCEOIYHOTO 1 HAaJIeKHOTO PO3BHTKY
€KOHOMIYHO1, COL[ialTbHO-KYJIBTYpHOI Ta aAMiHiCTpa-
THUBHO-TIOJIITUYHOT CKJIAZIOBUX YKpaiHu. 3a GopMoro
OCHOBHI BJaJHI IHCTUTYTH LIJKOM BIiAMOBiTaIN
YMHHUM 3aX1THUM CTPYKTypam, a 3a 3MiCTOM (yHK-
I[IOHYBaHHS BCE OUIbINE TSHKUTM JI0 aHAJIOTIB ITiB-
HIYHO-CXIJIHOTO CyCijia 3 iX KpUYYIIUMH KOPYIIIi€0
Ta KazHokpaacTBoM. Came y 1ei mepion mMovaiu
3apOJPKYBATUCS CYNEPEYHOCTI MIXK 3aJeKiIapoBa-
HUMH 3 OOKY BJaJy JEMOKPAaTHYHHMHU LIHHOCTSIMH
Ta Ae (aKTo MaHYIOUMMH Yy CYCIIJIbCTBI Ta JepkKaBi
COIIAJILHO HECIPABEJIUBICTIO, 0OMaHOM, HEMTOTH3-
MOM, KOPYIII€IO i Ka3HOKPaCTBOM.

3Ba)KarouM Ha 3MIMIAHWI THIT Cy4acHOI yKpaiHChKOT
pecyOmiku  (PE3UICHTCHKO-TIAPJIaAMEHTChKOI 200
HaBIaKW), PaKkTop BCEHAPOITHOTO OOpaHHS MPe3H ICHTA
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Vkpainu Mae BUpilIajgbHe 3HAYEHHS Ta Maike 3aBKIu
3a0e3reduye JOMiHYBaHHS HAHBHIIOI MOCAT0BOI 0COOM
y BIajHil cuctemi Hamoi kpainu. Tomy, erarm peaiti-
3amii 3axomiB aaMiHicTparuBHOI pedopmu B YipaiHi
30iraroThCs 3 Tepiogamul iepeOyBaHHS MPH B/l KOH-
KPETHOT'O YKPATHCHKOTO MPE3UICHTA.

Hactymauii, npyruii eram aaMiHiCTpaTUBHOI
pedopmu oB’s13yeThes 3 Ipe3uaeHcTBoM B. FOmenka.
Tak, Ykazom llpesunenta Yikpainu Ne 340/2006 Bix
3 tpaBus 2006 poxy «IIpo meski mUTaHHS BHOPSIKY-
BaHHS IiSUIbHOCTI KOHCYJIBTaTUBHO-IOPaAYNX OPIraHiB
mpu [IpesunentoBi Ykpainu», Oyno mepeiiMeHOBaHO
HarmionansHy pagy 3 nmuTaHp Jep>KaBHOTO OymiBHUII-
TBa, MICIIEBOTO CaMOBPSIYBaHHS 1 PETiOHAIBHOTO
po3BuTKy y HamionaneHy pany 3 mHTaHb JepiKaB-
HOTO YIpABIiHHA Ta MICLEBOIO CaMOBPSIyBaHHS.
Kpim Toro, niKkBioBaHO: AepKaBHY KOMICIFO 3 ITPOBE-
JIeHHS B YKpaiHi aMiHiCTpaTHBHOI peopMI; KOMiCito
3 IMTaHb aMiHICTPaTUBHO-TEPUTOPIAILHOTO YCTPOIO;
KOMICIIO 3 TUTaHb (OPMYBaHH: KaIpOBOTO Pe3epBYy Ha
KEpiBHI MIOCA/IN ISPIKABHUX CITY>KOOBIIIB; MiXKBiIOMYyY
KOMICif0 3 TIMTaHb peQOpMyBaHHS IPABOOXOPOH-
HUX OpraHiB; HAIlIOHAJBHY pady 3 MUTaHb aJanTaiii
3aKOHOZABCTBAa YKpaiHU JI0 3aKOHOAABCTBA €BpoOIEH-
cbkoro Coro3y; pasty 3 TUTaHb pe)OpMyBaHHS CYJOBOI
CHCTEMH YKpaiHH.

Ilix vac Tpersoro eramy, llpesumeHT YkpaiHu
B. AnykoBuu, 9 rpyaas 2010 poky 3arBepauB Yka3s
Ne 1085/2010 «I1po onTumizariito CHCTeMH IIEHTPaTb-
HUX OpraHiB BHKOHABYOI BIaIW», SIKUM Iependada-
nocst 3aMicTh 112 1eHTpaIbHUX OpraHiB BUKOHABYOL
Brnaau yrBoputu 72. KpiMm Toro, 3a yaciB 3rajiaHoro
KepMaHH4a, OyJ0 CTBOpPEHE Iep)KaBHE Tocromap-
CbKe 00’€HaHHs « YKPOOOPOHIIPOM», 3 NOAAJIBIIOI0
JUSUTBHICTIO SIKOTO TIOB’SI3aHI YUCIIEHHI KOPYIIIiiHI
cKaHJaIu. TakoX, HE MOXKHA HE MPHUrajaTtd Mmpo Ti
3HauHi 30UTKH 1 MIKOAY B OOOPOHHIN Ta Oe3MEKOBiH
cdepax Ykpainu, siki Oynu 3aBHaHi 3a 4yaciB Mpe3u-
JICHCTBA BKa3aHO1 0cOOH, KOJIM LIEHTPAJILHUM anapar
CBY ta MO Vkpainu ¢yHKIioHyBanu mif GaxTHd-
HUM KypaTOpCTBOM crenciyxo PO.

YerBepTuid eTanm aaMiHICTpaTHBHOI pedopmu,
XapaKTePU3y€eThCs MPOJOBKEHHSIM TEHACHIIi 0710
CKOPOYEHHSIM YPSIIOBUX CTPYKTYp. Tak, IOCTaHOBOIO
Kabinetry MinictpiB Ykpainu Ne 442 Big 10 BepecHs
2014 poky «IIpo onTumizawito cucTeMu LIEHTPATbHUX
OpraHiB BUKOHABUOiI BIAAN» YHCIIO MiHICTEPCTB CKO-
potminocs 1o 20, a KibKiCTh KOHTPOJIOIOYHX OpraHiB
3MeHImIIocs 3 56 1o 27. Kpim Toro, oMIiTHOIO MOAIERO
y 1bOMY TpaHc(hopMalifHOMy IpOIeCi, MOXKHA BBa-
xatu mignucanss 10 rpyans 2015 poky Ipesnnentom
VYkpainu I1I. ITopomenkom 3akoHy Ykpainu Ne 889-
VII «IIpo mepxaBHy ciryxOy». OqHaK, He 3BaKAIOUH
Ha TOYaToK TpHuBarouoi 3 Jrortoro 2014 poky pociid-
cbKoi BoeHHOI arpecii (okynanii AP Kpum Ta yactun
Jonenpkoi i Jlyrancroi obnmacrteit), mig yac KajaeHiii
II’ATOr0 YKpaiHCHKOTO NPE3UJICHTAa BUHHUKAIN YHC-
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JICHH] KOPYMLiiHI CKaHAaIW MiJ yac 3aKymiBii 30poi
st 3CY, He 3MiHCHEHO pealbHUX KPOKIB 100 MO0Y-
JOBH B YKpaiHi HOBOTO MAaTPOHHOTO 3aBOAY 3aMiCTh
BTpadeHoro y M. JIyraHcbKy aHaJOTi4HOTO MiANpH-
€MCTBA, a TAKOX LITYYHO TOYAJIO 3arajbMOBYBATHUCS
BUPOOHHITBO BITYM3HSHOTO OINEPaTUBHO-TAKTUYHOTO
pakeTHoro kommekcy «Carcan» (OrOpokpaTHyHi
TIEPEIIKO/IH, CYIOBI PillIeHHs, TOLIO).

[Tin yac npe3uIeHTCHKOT KaICHIIii YUHHOTO TJIaBU
JepxaBu B. 3eneHCbKOro, CyTTEBUMHU KPOKaMu I1’si-
TOTO eTaly aAMiHICTpaTuBHOI pe)opMH MOXKHA BBa-
JKaTH MONANbLTY ONITUMI3alil0 CHCTEMH LIEHTPaJIbHUX
OpraHiB BUKOHABYOI Ta MOYATOK peasIbHOI JeLeHTpa-
mizauii Bnagu B Ykpaini. Haxains, 3 MOMEHTY po3miu-
peHHs pociiicbkoi arpecii — 24 JIOTOr0 MOTOYHOTO
POKY, BiAmOBinHI TpaHchopMaLiiiHi 3aX0q1 B HaLIii
nepkaBi Oynu ¢axTuyHOo 3ropHyTi. o moyarky
MOBHOMAacIITaOHOTO BTOprHEHHs P®D, y cdepi 060-
POHH TakKOX cIocTepiranucs HeAao(piHaHCYBaHHS
Ta HENOBHA peaji3allisl 3alUlaHOBAaHMX 3axOMIiB,
OJIHI€I0 3 TOJIOBHUX MPHUYHH SIKOT — ICTOTHI IpoOIIeMH
3 BUKOHAHHSIM JIEP>KaBHOT'O 0OOPOHHOTO 3aMOBJICHHSI.

Pesynbratm  [OBOEHHHX e€TamiB  NPOBEACHHS
3aXOJiB aIMiHICTpaTUBHOI pedopMH, HE MOMKIHUBO
OIIIHUTH OJHO3HAYHO. 3 OAHOrO OOKy B YKpaiHi
(GyHKIIOHY€e BlacHa MOJENb AEP:KaBHO-BIIAJIHOTO
amapary, a 3 iHIIOro — HOro CKJIQJ0BI MEXaHI3MH
3HAXOASYUCHh TiJ HEraTUBHUM BIUTUBOM Hedop-
mainizoBanoi KOKC-cucremu He TiNbKM y TOBHIH
Mipi He B 3MO31 BHUKOHYBaTW Ti CTpaTeriuHi wLimi
1 3aBmaHHsA, mo 3adikcoBani y Konmemmii aamiHi-
cTparuBHOi pedopmu B YipaiHi nanexoro 1998 poky,
a 1 He MOXYTh Hale)KHUM YUHOM pPeajli30ByBaTH
MOTOYHI 3a7a4i 0e3 BUMaAKiB 300iB y cBOiil poOoOTi,
110 BUHHMKAIOTh HacamIepel BHACIIZOK XPOHIYHOTO
Ka3HOKpaJcTBa 1 kopymnuii. HaBiTh B ymMoOBax BiliHH,
IO TPHUBa€, MOXXHA HABECTH AECATKU BHSBICHUX
NPUKJIaaiB PO3KpaJaHHs 1 HEmpaBOMIpHOI TOPTiBIi
TOBapaMH 3 TIEpeiKy OTPHMaHHX TyMaHITapHUX
NocTayaHb HalIMX AepkaB-mapTHepis. [Ipudomy reo-
rpadist moaioHUX Hernoao0cTB — Big JIbBOBY 110 3ario-
pixxoKst, TOOTO OXOILTIOE TEPUTOPIIO YCiel KpaiHu — Bix
BITHOCHO CIIOKIMHOIO TWJIOBOI'O MICTa Ta J0 Mailke
npu(POHTOBOTO 00IACHOTO LIEHTPY.

YucneHHi TpUKIagW JOMiHYBaHHA peaizamii
BJIACHMX MEPKAaHTHJIBHHUX IHTEPECIB Cepes HaIIoro
YMHOBHHUIITBA MOXHA OyJIO 3yCcTpiTH W y momepeHi
POKH (YOTO BapTa MHHYJIOPIYHA MMOpaja €CTOHCHKOI
npe3ugentku Kpicti Kansronaiin 6i3Hecy cBoe€i kpa-
iHM He BKJIaAaTH rpouli B YKpaiHy, a TiIbKU TOpPry-
BaTH 3 HEt0, Yepe3 Opak pedopM B Hariii kpaini [3] ).

3 dYacy moOYaTKy [eKJIapyBaHHS CHCTEMHHUX
pebopm B VYkpaiHi (cepen SKUX aaMIHICTpaTHB-
Hill peopMi HaAJIEKUTH KIIOYOBE MICIE) MPOWUIIIO
Maifke 25 poKiB, y pe3yibTari ix cynepewnBoi nomio-
BUHYACTOCTI Ta (haKTUYHOTO HEYCHiXy, Haia Jep-
JKaBa cTajia OfHi€I0 HalHOigHIMIOW KpaiHow €Bponu
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(3 mokazankoM BBII Ha 1 ciunst 2021 poky 4960 mos.
Ha AyIly HacelleHHS MU BUIeEpeKanu jume Ipy-
3ito — 4807 mom., MomnoBy — 4791 moxn. Ta Bipme-
Hifo — 4594 mo. [4]).

Hama exoHoMiyHa cialOKIiCTh Ta COLIAJIBHO-IIO-
JITUYHA BPa3JIMBICTh Y 3HAYHIN MIpi COPHUSIN TOMY,
10 MU CTaJd 00’€KTOM PO3IIMPEHOI arpecii 3 0oKy
TICEBI0 6paT€pCLKOFO cycima HaanKiHui JIFOTOTO
2022 poxy. I Tinbku 3aBasKu My)KHOCTl Ta rep013My
CBOiX 3aXMCHHKIB, 8 TAKOX BIHCHKOBiH 1 eKOHOMIYHIH
Z0T1I0MO31 3 00Ky 3aXiHUX IEeMOKparil, YkpaiHa npo-
TSATOM CEMH MICAIIB YNHUTH TiMHUN Omip Ta Hamae
BiJICIY ORI CHIIBHIIIIOMY TIPOTHBHHUKY.

[licns Hamoi mepemMord Hal BOpPOIOM, a y 1€
BipATh 98 BiICOTKIB ONUTAaHUX YKPATHCHKIX IPOMAJISTH
[5], mocTaHe HarambHa HEOOXiTHICTH Y BiAHOBICHHI
COTEHb 1 TUCSY 3pyHHOBAHUX CiJI, CENUII, MicCT, iH(pa-
CTPYKTYpPHHX 00’ €KTIB, pO3MiHyBaHHI JIE€CATKIB THUCSY
TeKTapiB YKpaiHChKOI 3eMJIi, a TaKoK ITOHOBIEHHI
KEpiBHHULITBA PO3LIMATOBAHOIO BIHHOIO JEP>KaBOIO.

3a3HayeHe yNpaBITiHHS BKE HE MOXHA OyTH 3ilic-
HIOBaTH Ha I0BOEHHHX 3acanax. CycIinbCTBO 3 BIAKPH-
THMH, HE3arOEHUMH COLIiaJIbHUMH PAaHAMHU, HaBPSA UM
3 OaligyxicTio pearyBaTiMe Ha HENpaBiy, HECIpaBe-
JIUBICTh YH OYIb-sIKil 1HIIIHIA TTPOSIB BJIATHOTO CBABIJLIIS.

IocTBoeHHMi TEPioN YKPaiHCHKOTO KHUTTA Oyne
OYIKyeEMO Ba)KKUM 1 3a31aJieriip Her[epen6aqua—
HUM. BiH morpeOyBarume MakCHMaibHOI Oprasizarii
Ta CaMOBIiIIa4i K 3 00Ky TIepeBayKHO1 OLTBIIOCTI 3BU-
YaifHUX TPOMAJIsH, TaK U MPEICTABHHUKIB YCiX PiBHIB
Ta CTPYKTYp Blaau. Y 1ed HenpocTHi mepion edek-
THUBHA BIIaJHA IiSUTBHICTH Ma€ MOEIHYBAaTHCA 3 He
MEHIII 1i€EBUMHA CHCTEMHUMH COIIaTBHUMHU TpaHCHOp-
MaIlisIMH, Cepell SKUX OCOOJHMBE MICIe HaeXaTHMe
aJIMiHICTpaTUBHIA pedopMi, TOJIOBHUMHU OCOOIUBOC-
TSMH sIKOi OymyTh: 1i 0a3yBaHHS HE Ha MOHOpPIBHEBIil
«JIepKABOIICHTPUCTCHKIi», a Ha TMONICTPYKTYpHIH
«COIIOIIEHTPUCTCHKIi» i7e0Norii aaMiHICTPAaTUBHOTO
paBa; 1l PyHIaMEHTAIBHICT Ta MIEPBUHHICTD MO Bifl-
HOUIECHHIO JI0 1HIINX Pi3HOBU/IIB CIIOpiAHEHNX pedopM
(momiTM4HOI cucteMu, 0OOPOHHO-0E3MEKOBOI cdepH,
MIPAaBOOXOPOHHOI  JiSUTBHOCTI, OXOPOHM 3[0pPOB’S,
OCBITH, TOIIIO); IiITOTOBKA Ta MMPUHAHATTS ii HOBOI KOH-
uenuii 3 Qikcaliero cy4acHOI BIIaJHO-YHPaBIiHCHKOL
Mozeni, (YyHKIIOHYBaHHSA sIKOi 3a0e3meuye Oe3ab-
TEPHATUBHICTh TOBHOI Ta CBOEYACHOI peamizaii
00’€KTUBHO ICHYIOUHX CYCHIJIbBHUX MOTpeO; CyTTeBe
301IBILICHHS] MUJTITAPHOI CKJIAZOBOI y MEpetiKy LineH
13aBIaHb JaHoi pehopMu; KoperyBaHHs YHHHOTO (op-
Mary peanizaiii iHCTHTYTY aIMiHICTPaTHBHOI FOCTHILI,
LIJTSIXOM 3aIpOBa/KEHHS i1 3MiIIaHOTO BapiaHTy; iTKO
BU3HAYEHUH YacoM OCOOMMBHH TOPSIOK PEXUMY
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opranizarlii Ta 3IiliCHEHHS Jep>KaBHOI BN Ha JICO-
KyTIOBaHMX TEPUTOPIAX; ii MOCTIHHMI Ta OpraHiyHUMA
3B’S130K 3 HOBITHBOIO JOKTPHHOIO aJMiHICTPaTHBHOTO
npasa, TeopeTHqu TIOJIOKEHHS SIKOi JONIOMAaraTuMyTh
BUPIIIYBaTH 1CHy}oq1 HpaKTI/I‘lHl HpO6J'IeMI/I y cq)epl
BJIAIHO-YIIPABIiHCHKOT AiSTBHOCTI (cyTTeBe miBu-
HIeHHS NpodeciiHuX, MOpPaATBHO-LIIHHICHUX Ta i7e0-
JIOTTYHUX BUMOT JI0 KaHIMJATiB Ha TOCAIH JepKaB-
HUX (ITyOIiYHMX) CITY>KOOBLIB); OCTYIIOBA aAaNTaLlis
a/IMiHICTPaTUBHOIO 3aKOHOJABCTBA A0 BiJIOBiAHOTO
3akoHOozaBcTBa €C 3 ypaxyBaHHSIM 0COOTMBOCTEH Tic-
JSIBOEHHOTO Tepiofy B YKpaiHi.

3a Takux yMOB MalOTh 3MIHMTHUCS HE TUIBKH L1
Ta 3aBAaHHs agMiHiCTpaTHBHOI pedopmu B VYKpa-
iHi, a ¥ 11 cyTHICTb, sIKa monAratuMe y (akTHUHIH
3aMiHi 30aHKpYTLI01 i1 BIUTMBOM HedopMmali3oBaHO1
KOKC—cucremn 4nHHOI BagHOI MOJENi, HA MPHH-
LUIIOBO HOBY NapajurMy Biaid, (YHKIIOHYBaHHS
AKO1 Ma€e CIPSIMOBYBATHCS Ha MIOBHY 1 CBOEYACHY pea-
Ji3aniro 00’€KTUBHO iCHYIOYHMX CYCIIBHHUX HOTpeO
y BCIX 3HauyIIMX Ta BaXJIMBUX CKJIaJOBHX IIOJi-
TUYHOTO, EKOHOMIYHOTO Ta COLialbHO-KYJIBTYpHOTO
JKHUTTS YKPaiHCBKOTO CYCHIIBCTBA 1 IepKaBH.

HoBa cyTHicTh aaMmiHicTparuBHOiI pedopmu, He
cymnepeuuTh ii BU3HaueHHIO y pexpakuii 1998 poky,
BOHa TINBKH PO3IIMPIOE YABY TNpo ii MacmrTadu
Ta 3MICTOBHI NpIOPUTETH, HAJAa€ MOXKJIMBICTH Mpa-
BUJIBHO BU3HAYHUTH CBITOIVISIIHO-11€0JIOT1YHY OCHOBY
(pyHmameHT) sIK A7 IEpeBaXKHOI OUTBIIOCTI TpoMa-
JISTH, TaK U JJIs CYCIIBCTBA 1 ICPKABHU B I[LIOMY.

Ha misicTaBi BUKIIaIcHOTO, CITiJi KOHCTATYBATH, 1110
y TICISBOEHHUH Tepiof, aaMiHICTpaTHBHA pedopma
B YKpaiHi He IOBMHHA 3/iHCHIOBAaTUCA 32 JIOKaJbHUM
migxomoM, il 3aXOAM MaroTh Peasli30BYBaTUCS JIHIIE
y TIOBHOMY (3arajibHOMY), KOMIUIEKCHOMY Qopmari
Ta CTOCYBATUCS HE TUTBKH OpraHizamii Ta (yHKIIOHY-
BaHHS BJIaJHAX 1HCTUTYTIB, @ TAKOXX OCHOBHUX CTPYK-
TYp TPOMAJASHCHKOTO CYCIUIBCTBA SIK CaMOBPSIHOI
oprasizauii Hebai Iy K1X, COL[iaJbHO aKTHBHUX IPOMa-
JISH, 10 HA/IJIeH] pealbHIMU MOXITUBOCTSIMH BILTHBY
Ha MyOJIIYHO BIJIKPUTI OPraHU BJIaJ, NUISXOM JIEBOT
yuacTi y iX opMyBaHHI Ta MOCTIHHOTO KOHTPOIIO 32
ix nmisuibHICTIO. TakoX, MOBHOMACIITAOHUI (opmar
3a3Ha4eHUX TPaHC(HOPMaLiHHUX MPOLECIB MOKIUBUHA
y JIBOX BapiaHTaX — IUISIXOM (POpMYBaHHS HOBOI B I-
HOI Mozeni 0e3 CYyTTEBUX 3MiH YMHHOI YKpaiHCBKOi
[UBLITI3AIIIHOT MapaurmMu, i HaBMaKyd — 3 LLIECIIPS-
MOBaHHUMH 3aX0AaMH LIOJI0 3aMiHU JAaHOI MapaaurMu.
Ha wmiif momsiz, kpammm € qpyrui miaxin, 6o BiH ¢ax-
TUYHO BUKIIIOYAE€ PU3UKU TOBEPHEHHS [0, ITOKH IO,
JOMIHYIOUMX 3apa3 B YKpaiHi Hee(eKTHBHHX CXeM
MOCTPAJITHCHKOT MOJIEIl OpraHi3ariii Biaju.
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VY crarTi po3mISIHYTO MATAHHS CIiBBITHOIICHHS IBOX KaTeropii «(iHaHCOBUI
MOHITOPUHT» Ta «(IHAHCOBUH KOHTPOJb». 30Kpema, Oylo HaBeICHO
TPaKTyBaHHsI X KATETOPiH, 110 MICTATHCS Ha 3aKOHOJJABUOMY PiBHI, 8 TAKOK
y JOKTPUHAIBHUX JpKepeliaX. ABTOPKOK OyJi0 HAroJIOIIEHO Ha ILTIOPai3Mi
HAayKOBUX TIODVISIIB  IOJO CIIBBIIHOMICHHS Kareropid «giHaHCOBUI
MOHITOpPUHT» Ta «(iHaHCOBHH KOHTpOJNb». IIpeAcTaBHUKH HAyKOBOT
CIJIBHOTHA OTOTOXKHIOIOTH IIi JIBa IOHSTTS, 3a3HAYAlOYM Ha iX CXOXKOCTI,
JIesiKi  BIIMEXKOBYIOTh 13 BHOKPEMIICHHSM BiJIMIHHOCTEH. 3Ba)Karoun Ha
HEOOXIJHOCTI CITIBBIJIHOIIEHHS KaTeropiii, aBTOPKOIO OyJ0 BHOKPEMIICHO
OCHOBHI 03HaKH ()iHAHCOBOTO MOHITOPHHTY Ta ()iHAHCOBOTO KOHTPOJIIO. YBary
Oyno 30cepekeHo Ha 00’ekTax (hiHAHCOBOTO MOHITOPHHTY Ta (PIHAHCOBOTO
KOHTPOJIFO. ABTOpKA y CTaTTi CHCTEMaTU3yBajla Pi3Hi MO3HUIIiT IPEJCTABHUKIB
HAyKOBOI CIUTLHOTH IIOAO CHIBBIJHOIICHHS IUX JBOX KaTeropiil. 3okpema,
MIPEBAIIOIOTH TYMKH IIIOJI0 TOTOKHOCTI ITUX KaTeropiid, a TaKOX HaJICKHOCTI
(iHAaHCOBOTO MOHITOPHHTY JO CHCTEMHU METOIB (PIHAHCOBOTO KOHTPOJIIO.
3Bakar0ur Ha JIOCJTIJKSHH, OyJ10 BU3HAUEHO, IO AIMCHO JOIIIBHO PO3TIIAAATH
(iHAHCOBUI MOHITOPHHT SK MeToji (DiHAHCOBOTO KOHTPOJIIO, 3BaXKAIOUH Ha
0 — KaTeropist «(piHAHCOBUI KOHTPOJIb» € OLTBII NMIHPOKOK0. ABTOPH TAKOXK
HaroJIOCHJIM Ha TOMY, 1[0 BU3HAYCHHS Je(iHINIT «(piHAHCOBUH MOHITOPHUHT»
3aKpimieHo B 3akoHi Ykpainu «[Ipo 3amoOiraHHs Ta MPOTHIIIO Jieraji3arlil
(BIIMHMBaHHIO) JIOXOJIB, OJCPKAHUX 3JIOUMHHHM IIUISIXOM, (hiHAHCYBaHHIO
TEepOpHU3My Ta (hiHAHCYBAHHIO PO3ITOBCIO/DKEHHS 30p0Oi MacOBOTO 3HUILICHHS.
V CBOIO yepry, 3aKOHO/IaBelb He HA/[aB BU3HAUCHHS Y HOPMATHBHO-TIPABOBUX
akTax Kareropii «(iHAaHCOBHH KOHTPOIIbY», HaBITh HE 3BaXKAHOYM Ha JOBOJI
YaCTy BXKHUBAHICTh Y HOPMATHBHHUX JOKYMEHTAX.
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The article discusses the correlation between the two categories of “financial
intelligence(monitoring)”and “financial control”. Inparticular, the interpretation
of these categories, which are contained at the legislative level, as well as in
doctrinal sources, was given. The author emphasized the pluralism of scientific
views on the relationship between the categories of “financial intelligence
(monitoring)” and “financial control”. Representatives of the scientific
community identify these two concepts, noting their similarities, some
distinguish between differences. Given the need for the ratio of categories,
the author highlighted the main features of financial intelligence (monitoring)
and financial control. Attention was focused on the objects of financial
intelligence (monitoring) and financial control. In the article, the author
systematizes the different positions of the representatives of the scientific
community on the relationship between these two categories. In particular,
opinions prevail about the identity of these categories, as well as the affiliation
offinancial intelligence (monitoring) to the system of financial control methods.
Based on the research, it was determined that it is really appropriate to consider
financial intelligence (monitoring) as a method of financial control, given that
the category of “financial control” is broader. The authors also stressed that
the definition of “financial intelligence (monitoring)” is enshrined in the Law
of Ukraine “On Prevention and Counteraction to Legalization (Laundering)
of Proceeds from Crime, Terrorist Financing and Financing the Proliferation
of Weapons of Mass Destruction”. In turn, the legislator did not provide
a definition in the regulations of the category of “financial control”, even
despite the fairly frequent use in regulations.

Beryn. OnHuM 13 KITIOYOBUX BUKJIFKIB, IO CTOITh ~ HUKH TAKOTO POMY TOXOIiB HAMAararoThCs HamaTH iM
Tepes] KOKHOIO JIEPYKABOIO B KOHTEKCTi (DIHAHCOBOI  TaK 3BAHOTO 3aKOHHOTO ITOXOIKCHHS. Y CBOIO UEpry,
mobaizarii — CTPIMKHI pO3BUTKY BiIMUBAaHHS J0XO-  JTOXONH, OAEpKaHI 3JIOYMHHUM IUIIXOM MOXYTh CTa-
IIiB, OJICpKAHMX 3JIOYMHHAM IUIIXOM. 30KpEeMa, Bllac-  HOBUTH 3arpo3y HE JIMIE EKOHOMIYHIN Ta QiHaH-
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COBIilf cWcTemMaM, a ¥ HaIllOHANBHIN cHCTeMi KpaiHu
B IIUJTOMY. 3BayKaroul HU3BKHUI piBeHb €(EeKTHBHOCTI
IHCTPYMEHTIB KOHTPOIItO (piHAHCOBOI CHCTEMH, IIe
3yMOBJIIO€ IPUCKOPEHHH [IepeKa3 TAKOTo POy KOIITIB,
10 y CBOIO Yepry, IPU3BOAUTH 10 PO3BUTKY TIHBOBOL
exkoHoMiku. Tak, 3a monepenHiMu ganumMu MiHictep-
CTBa eKOHOMiKH Ykpainu, y 2021 p., piBeHb TiHHOBOI
EKOHOMIKHM B YKpaiHi craHoBUB 31% Bin obcsry odi-
LiI{HOTO BaJIOBOTO BHYTPILIHBOTO MPOLYKTY. Y CBOIO
4epry, TEMII IPUPOCTY/3HIKEHHS PiBHA PEalbHOIO
BBII cranosuB 2,2%. Taki mecTpyKTHBHI IIpouecH
MOTPIOHO HaMaraThch «BHKOPIHIOBaTH» ILUIIXOM
BUBEIIEHHIO 3 «TiHD» JTOXOIIB.

30Kpema, IPoBiHE MicLie y BHIIE3a3HAYEHUX KOH-
TPOIIIOIOYHX TIpoIlecax Bimirpae ¢hiHaHCOBHH MOHITO-
puHr: B minomy, npencTaBHHKM HAayKOBOI CHIJIBHOTH
HaroJIONIYIOTh Ha TOMY, IO (hiHAHCOBHI MOHITOPUHT
CTaHOBHUTH COOOIO0 ONWH i3 HAMOULIBII CyBEpEeHHHX
3ac00iB B KOHTEKCTi €)EKTUBHOCTI CUCTEMH MPOTHIIi
JIeTamizamii 3MOYMHHUX JOXOMiB. TakoXk, KOHCTarTy-
€MO, 11O MpH BUOYIOBYBAHHI HALOHAIBHUX CHCTEM
(hiHAaHCOBOrO MOHITOPHHIY OCHOBHA yBara Oyia 3oce-
perkeHa Ha MPHUHIMIIOBO HOBOMY MiIXOAi, 3 ypaxy-
BaHHSAM BXXE€ BHIIE3a3HAYCHUX PO3BUTKY TIHBOBOL
CKOHOMIKH, AyOnmoBaHHS (YHKLIH OKpPEMHX OpraHiB
BJIaJIM, & TAKOX HE1€BICTH YUHHOTO HOPMATHBHO-TIPa-
BoBOoro 3abesneueHHsa. llpore, KoHcTaTryemo, IO
(hiHaHCOBHIT MOHITOPUHT JIOBOJIi YACTO OTOTOXKHIOIOTh
i3 ¢iHaHCOBUM KOHTpOsieM. Hacmpasmi, 11i 1Bi Kate-
ropii, sIKi TPaKTYIOTHCS SIK TIEBHOTO POAY MisUTBHICTD,
€ CXOXXHMMH, IO 1 BHKJIMKAE IUIIOPAJi3M HayKOBHX
MOIVIAMIB Ha JaHe MHWTaHHS. 3BaKAlOYd Ha BHILCBHU-
KJIaJieHe, aKTyaJli3yeTbCs NHUTAHHS CIIiBBiAHOLICHHS
KaTeropiii «(piHaHCOBUI MOHITOPHHI» Ta «(iHAHCO-
BUI KOHTPOJIb IIUISIXOM HA/IaHHS BU3HAYCHHSI KaTero-
PpisiM, BHOKpEMJIEHHS IX OCHOBHHX O3HAK.

Buxnan ocHoBHoro marepianay. B ninomy, kare-
ropisi «}iHaHCOBUH MOHITOPHHI» CTaja MIMPOKO
BITI3HABAHOIO Ta BKMBAHOIO Y 3B’SI3KY 31 CTBOPECHHSIM
y 1989 poui MixnapoaHoi Tpynu 3 OpOTHAII BigMu-
BaHHIO OpynHux rpoutei (Financial Action Task Force
on Money Laundering — FATF) kpainamu G7. I. 3aBu-
CTOBCBHKa HAaroJIolly€e Ha TOMY, L0 Kareropis «¢inas-
COBHM KOHTPOJb)» BIIEpIIE 3raAyeThbcs y MEPILIOMY
30ipHHKY 3akoHiB Pyci — «Pycokiit [IpaBai». 3okpema,
BOHA BHOKPEMJIIOE NPABO 3a BUIIOK YPSIOBOIO OCO-
0010 (KHs3eM) Ha 3IIHCHEHHS TPOLIOBOTO KOHTPOJI,
sIKe 3aKpimtoBanoch y «Pycekiit [Ipasni» [1, c. 56].

3BepTaounch 10 HOPMATHBHO-IPABOBHX aKTiB,
SK1 3aKpIIUIIOIOTH MPaBOBI MEXaHI3MH 3amoOiraHHs
Ta MPOTHAIIl Jeramizamii JOXOAIB, OXEPKAHUX 370-
YUHHUM [UISIXOM, BU3HAUaeEMo, M0 JediHimis
«(piHaHCOBMII MOHITOPHHI» 3HAHILIA CBOE 3aKpi-
rieHHs y 3axkoHi Ykpainu «[Ipo 3amoGiranss ta mpo-
TUAII0 Jeraiizamii (BiIMHUBaHHIO) JOXOMIB, Ofepxka-
HUX 3JIOYUHHUM LUIIXOM, (PiHAHCYBaHHIO TEPOPUMY
Ta (iHAHCYBaHHIO PO3MOBCIOMXEHHS 30p0Oi MacoBOro
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3HHIIEHH [2]. BiAmoBiaHO 10 IOTO 3aKOHY, (hiHAH-
COBHH MOHITOPMHI' CTaHOBHTBH CYKYITHICTH 3aXOiB,
IO BXHBAIOTHCS Cy0 €KTaMu (iHAHCOBOTO MOHITO-
puHTY Yy cdepi 3amobiranHs Ta NPOTUAIL, IO BKIIIO-
YaloTh MPOBEICHHS ACPKaBHOTO (HiHAHCOBOTO MOHi-
TOPHUHTY Ta IEPBUHHOTO (HiHAHCOBOTO MOHITOPHHTY.

VY cBoro yepry, NpaBoBi Ta OpraHizauiifHi 3acagu
3OifiCHEHHST JIepaBHOTO (DiIHAHCOBOTO KOHTPOIIO
B YKpaiHi periaMeHTy10Tbcsl 3akoHoM Ykpainu «lIpo
OCHOBHI 3acalyu 3iHCHEHHs Jep>KaBHOTO (DiHAHCO-
BOr'0O KOHTPOJIIO B Yerqu» [3]. HpOTe y IbOMY HOp-
MaTUBHO-IIPAaBOBOMY aKTi HE 3aKpIILUIIOEThCS BU3HA-
yeHHs ne¢iHiuil «giHaHcoBUH KOHTponby». Jlumie
y CT. 2 BU3HAYAIOTHCSl OCHOBHI 3aBJaHHs OpraHy Jep-
KaBHOTO (hiHAHCOBOTO KOHTpOMIO. He3axarounm Ha
TOW (akT, Mo Kareropis «(iHAHCOBHH MOHITOPHUHI»
€ JIOBOJII BKMBAHOIO Ta YacTO 3raJyBaHOI0 y HOpMa-
TUBHO-TIPABOBUX aKTaX, BU3HAUYEHHS Y BITYM3HIHOMY
3akoHOAABCTBI BifcyTHE. [Ipoext 3akoHy YkpaiHu
«IIpo ocHOBHI 3acaau NiSIBHOCTI OPraHiB JAepKaB-
Horo (iHaHCOBOTrO KOHTpoJro» Bixn 2017 p. [4], mpo-
MOHYBaB 3aKpillMTH HAa HOPMAaTUBHOMY piBHI AaHy
nedininito. Tak, ¢piHaHCOBHH KOHTPOIIB Oyn0 3ampo-
MOHOBAaHO PO3MIAAATH SIK YpAdoBUH (iHAHCOBHIA
KOHTPOJIb, 10 3A1HCHIOETHCS. OpraHaMH JIEP>KaBHOTO
(iHaHCOBOTO KOHTPOJIIO LIOAO 3a0e3MEUCHHS 3aKOH-
HOTO, €(eKTUBHOTO, €KOHOMHOIO Ta pe3yNbTaTHB-
HOro (popMyBaHHS, PO3MOiNY, YIIPABIiHHS Ta BUKO-
pHUCTaHHS JiepKaBHUX (MiCLEBUX) pecypciB 00’ €kTa
KOHTPOJIIO Ta CIIPSIMOBAaHHUI Ha MOTIEPEAKCHHS, BUSIB-
JICHHSI Ta YCYHEHHS TOpYyIIeHb (hiHaHCOBO-OIOMKET-
HOI JAMCUUIUTIHA. TakuM YWHOM, (hiHAHCOBUH KOH-
TPOJIb B LIJIOMY HEOOXiTHO PO3MIAJATH SIK MEBHOTO
pony ¢opMy HarIsILy, CIIOCTEPEKESHHS 3a MPOLIECOM
(bopMyBaHHS, pO3MOALTY i BUKOPUCTAHHS PECYpPCiB.
Y cBoro uepry, (hiHAaHCOBHIA MOHITOPHHT IOJISTAE
Oinpie y 300py Ta aHamizi meBHOi iH(dopMalii cTo-
COBHO (DiHAHCOBHX OMEpallii.

3BakarouM Ha BHILECBHUKIIAACHE, 3ayBaKUMO, IO
CYTHICTh (hiHAHCOBOTO MOHITOPUHTY Ta (hJiHAHCOBOTO
KOHTPOJIIO JENI0 PI3HUTHCS, 3BaKAIOYM Ha Te, IO
OCTaHHi}, Ha HAIly JYMKY, € OUTbII MIMPIINM MOHST-
TSIM, OCKUJIBKH Nepeadayae Harlisig Ta CIOCTEPEKEHHS
Ha TOCTiiHI OCHOBi, BUKOPHUCTOBYIOUH MpPU LOMY
PU3UK-OpIEHTOBaHMIA MiaXin. DiHAHCOBUN KOHTPOIIb
B LIJIOMY NMPOBaJAUTHCS Ha BCiX eramax (piHaHCOBOI
JisutbHOCTI. 30KpeMa: npu (HopMyBaHHS, PO3IMOILNI,
a TaKO)XK BUKOPHUCTAaHHI KOIITIiB MyONiYHUX IPOIIOBUX
¢ounis. Ha nmporuBary 1npoMy 3HaXOAUMO MO3MIIIO
I. MTattotu. Tak, QiHaHCOBUI MOHITOPMHI BH3HAua-
€TBCS SIK OUIBII IIUPOKE MOHATTS, 3BAXKAIOUW Ha Te,
o BiH mependadae MOCTIHHE CHOCTEpEeKeHHS, Ha
OCHOBi YOTO YMOKJIMBIIOETHCS TIOAANBLIEC MPOTHO-
3yBaHHS BUIAJKIB PU3HKIB, TIOB’SI3aHUX i3 JIerasiza-
€0 TaK 3BaHUX 3JI0YMHHHUX JOXOMIB [5, ¢. 49].

E. IMuUTpeHKO, y CBOIO 4Yepry, IPOIOHYE PO3-
misiati (piHAHCOBUH MOHITOPHUHT SIK OZHY i3 HOBHX
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cnerudigHuX (HOpM KOHTPOITIO, IO BKIIIOYAE B cebe
CHUCTEMYy OpTaHi3aliifHO-TIPaBOBHX, IH(OpMaIIini-
HUX, KaJpOBUX Ta IHIIMX 3aXOIiB YINOBHOBAKCHUX
cy0’ekTiB y cdepi 3amodiraHHs Ta TPOTUJIIT Jierai-
3arii (BiIMUBaHHIO) JOXOiB, OJEPKAHUX 3TOYMHHUM
[UIIXOM, 200 (iHaHCYBaHHIO Tepopu3My [6 c. 44].

Y crnoBHEKY (hiHAHCOBO-TIPABOBUX TEPMIHIB 3a
3arajpHOO pepakuieto JI. BoponoBoi, aBTopka Haromuo-
CHJIa Ha TOMY, IO OUTBIIICTE MPE/ICTABHUKIB HAYKOBOT
CHUTFHOTH MIATPUMYIOTH IisUTHHUN TIAXiT A0 BU3HA-
YeHHsl MOHATTA (piHaHCOBOTO KOHTpons [7, c. 512].
[lono ¢inaHcOBOrO MOHITOPUHTY, Ha HaIly IYMKY,
JOLUTBHO BU3HAYUTHU SK iHGOPMAIIiiiHY MOenb, 3Ba-
JKArO4YM Ha Te, IO TaKa JisuTbHICTh 3a0e3redye iHpop-
MAIIi€I0 3 METOO MPUHHSTTS YIPABIIHCHKHX PillleHb.

O. Opmok y QiHAHCOBIH EHIMKIONEAil PO3IIIs-
nae (piHAHCOBUH MOHITOPUHT B KOHTEKCTI cHerudid-
HOi (opMH JIepKaBHOTO (HiHAHCOBOTO KOHTPOJIIO, IO
3IIHCHIOETHCS. YIIOBHOBAXEHUMH AEPKaBHUMH Opra-
HaMH Ta ycraHoBami [8, c. 430]. B minomy, Taka mo3u-
ISl € [UIKOM JIOTIYHOI0, BPaXOBYIOUM iX TICHHWH B3ae-
M03B’s130K. Lle 3ymoBneHo (yHKIsIMU (hiHAHCOBOTO
MOHITOPHHTY Ta (DIHAHCOBOTO KOHTPOJIIO, SIKi BU3HAUEHI
Ta 3aKpIIIeH] y 3aKOHOABYMX aKTaX, sKi Oy 3ra/iafi
Hamu paHimre. Takoi % MO3HIlil IEBHOIO MipO0 JIOTPH-
MyeTbest JI. Boponosa [7, c. 516]. 3okpema, aBTOpKa
HAroJIolIye Ha ToMY, 10 (hiHAHCOBHIA MOHITOPUHT Came
MOTPIOHO PO3MISAATH K MeTon (hiHAHCOBOTO KOHTP-
oiro. Lle 3ymMmoBieHO THM, 10 (hiHAHCOBHUH MOHITOPUHT
nepeabadae BAKOPHUCTAHHS IEBHUX CIOCO0IB Ta NpHHo-
MiB TIPOBa/KEHHSI KOHTPOJILHUX 3aXOJiB 13 MepeBipKu
iH(opMaIlii oo GpiHaHCOBUX OMEpaITii.

Jany mosumiro Takox posniase  A. 3amos
[9, c. 62], akuii BHOKpeMIIO€ (iHAHCOBUH MOHITO-
puHT K GopMy (PiHAHCOBOTO KOHTPOJIO 3BAXKAIOUH
Ha METy MOHITOPHHTY, SIKa HOIArae 0e3mocepeaHbo
y BUsBJICHI (JiHAHCOBUX OIIEpalliii, sIKi MOXXYTb OyTH
OB’ sI3aHi 13 JIeralizaliero JOXO/iB, OJepKaHUX 3J10-
YUHHUM LUISIXOM.

M. JlyOuHa TakoX HaroJIoIlye, 10 BPaxOBYIOUH
iIeHTH(IKOBaHUI HEIO 3MICT MOHATTA «KOHTPOJIBY,
(iHaHCOBHI KOHTPOJIb MICTUTH B €001 (hiHAaHCOBHIA
MOHITOPHHTY. Y TOH JX€ 4ac, HayKOBHIL Harojo-
LIy€e Ha TOMY, IO Ha Pi3HHUX eTanax NpOBaKECHHS
(hiHAaHCOBOTO MOHITOPHHTY BiIOyBalOThCS Pi3Hi MPO-
Hecd. 30KpeMa, Ha MOYaTKOBOMY — CIOCTEPEKEHHS
3a (piHAHCOBMUMH OIEpalLisiMH, a BXKE Ha APYIOMYy —
¢inancoBuii KOHTpOIH [10, c. 256].

3Bakaro4y Ha BUILEBUKIAZCHE, KOHCTATyeEMO, 1110
€IHOCTI cepes MPEeICTaBHUKIB HAyKOBOI CHIIBHOTH
LIOO CIiBBIIHOLIEHHS LUX JIBOX KaTreropiii Hemae,
a IJTIOpai3M TPaKTyBaHb MIPU3BOAUTH O MOAAIBIION
HayKOBOi AMCKycii. AHami3yrouu i ABi KaTeropii, BBa-
XKaeMo 3a HEOOXiJHE TaKOX BU3HAYMTH, 1110 € 00 €K-
TOM (HiHAHCOBOTO MOHITOPHHTY Ta (HiHAHCOBOTO
KOHTPOJTIO. [3 mpHuBONy Mepioro, To 3B€pTaEMOCH J10
y’Ke 3rajaHoro uule 3akoHy Ykpainu «IIpo 3amoGi-
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TaHHs Ta MPOTUIIIO JIerasizaiii (BiIMUBAHHIO) JTOXO-
IiB, OIep’KaHMUX 3JI0YMHHHUM LUISIXOM, (hiHAHCYBAaHHIO
Tepopu3My Ta (iHAHCYBAaHHIO PO3MOBCIOMKECHHS
30poi MacoBOTO 3HHILEHH» [2], B SKOMY 3aKOHOJa-
BeIlb YiTKO 3aKpiUB BU3HAYCHHS «00’€KT (hiHaHCO-
BOTO MOHITOpHUHTY». Binmnoigno non. 41 4. 1 ct. 1 e
nii 3 aKTWBaMW, TOB’s3aHi 3 BiJMOBIHUMH yd4ac-
HUKaMK (iHAHCOBUX OMeEpawii, fKi iX MpPOBOIATH,
32 YMOBH HasBHOCTI PU3UKIB BHKOPMUCTAHHS TaKHUX
aKTUBIB 3 METOIO Jieramizamii (BiIMHBaHHS) J0XO-
JiB, OIEpyKAHUX 3JIOYMHHUM LUIAXOM, (hiHAHCYBaHHS
Tepopu3My Ta/abo (iHaHCYBaHHS PO3MOBCIOMKEHHS
30poi MacoBOro 3HHUILEHHS, a TAKOXK OyIb-sika iH}op-
Mallisi Ipo TakKi il 4M Mojil, aKTUBH Ta IX YYACHUKIB.
VY cBOI0O Yepry, BpaxOBYIOUH BH3HAYCHHS, HaBEICHI
BuIe, 00’€KTOM (PiIHAHCOBOTO KOHTPOIIO € MPOLIECH
13 TPOIIOBMMH KOIITaMH B KOHTEKCTiI (OpPMyBaHHS,
posmnofiny i BUKOpUCTaHHS (piHAHCOBUX peCypciB.

Takox yBarm morpeOye i muTaHHs Kiacuikamii
(iHAaHCOBOTO MOHITOPHHTY Ta (PiHAHCOBOIO KOHTP-
onr0. 30KpeMa, BiJIIOBITHO Pi3HOBUAaMH (hiHAHCOBOTO
MOHITOPHHTY € Jep)KaBHUH Ta BHyTpimmHiil. Ilpore,
HE MOXKHA CKa3aTH, 10 e Kiacudikamis (iHaHCOBOTO
MOHITOPHHTY, OCKUJIBKU 1Ii JBa BUAW CTaHOBISTH HOTO
nBopiBHeBy cuctemy. Lllono ¢dinaHcoBoro KoHTpoIIO,
TO MOKHA BHOKPEMHTH JEKiIbKa BHIIB, 3BKAI0OUM Ha
KpuTepili knacuikanii. 30kpema, SKIIO yBary 3BepTaTH
Ha XapakTepi B3aEMOBITHOCHH Ta Cy0’€KTaX KOHTPOITIO,
TO TYT CJIiJ] BUIUISTH 30BHILIHIHA Ta BHYTpilIHiH (iHaH-
coBuii KOHTpOJb. bepyum 3a kputepiii knacugixarii
Yac MPOBEICHHSI, TO CJ1iJl BUOKPEMIIIOBATH TTOTIEPEIHIH
(MepBUHHMIA), TIOTOYHMI Ta HACTYITHHUH. Y CBOIO Yepry,
3a hopmoto npoBeneHHs! (HiHAHCOBHIA KOHTPOIIbL MOJKHA
po3niuTi Ha OOOB’SI3KOBHMI Ta IHIIlIaTMBHUM, a 3a
cy0’€eKTamMy KOHTPOIIIO — JIep>KaBHUH, BiIOMUYMI, BHY-
TPIIIHBOTOCTIONAPCHKUM, ayTUTOPCHKUH, (DiHaHCOBHMIA
KOHTPOJIb OpTraHiB MicleBoro camoBpsiayBanHs. Lle
JIBOMa KpHTepiamu s kinacudikauii € cepa ¢inan-
COBOI IsUIBHOCTI Ta Miclie 3aiiicHeHHs. BiamnosigHo 10
MEPILIOro KpUTepis kiacuikailii BUIUIOTh HACTYIIHI
BUIM (DIHAHCOBOTO KOHTPOJIIO: OFOIKETHHUH, MOJATKO-
BUii, BAJIFOTHUH, KPEJUTHUH, CTPaxOBUi 1 iHBECTULIIH-
HUW. 3a JpYTUM KpUTEpieM BUAUIIOTH (DiHAHCOBHIA
KOHTPOJIb Ha MICISIX Ta TUCTaHLIHHKI (Oe3BUT3HUIA).

BucHOBKM 3 JaHOro IOCULIKEHHS. B 1riiomy,
aHAI3YIOUM IIi JIBI Kareropii, MOLUILHO BH3HAYMTHU
MeToau (iHaHCOBOTO KOHTpoJto. OCKUIbKH, crupa-
IOYMCh Ha MO3MLIi MPEACTaBHUKIB HAyKOBOI CIIUIb-
HOTH, MH BBa)Ka€Mo, IO (PiHAHCOBUI MOHITOPUHT
HE CJIiJi OTOTOXKHIOBAaTH i3 (hPiHAHCOBUM KOHTPOIIEM,
MPOTE ILIJIKOM JIOTIYHO PO3DNISJATH HOTO SIK METOI.
B uinomy, 10 MeToniB piHaHCOBOTO KOHTPOIIO Hasle-
JKaTh peBi3is, oOcTexkeHHs (DiHAHCOBOI HisSUIBHOCTI,
TeMaTHYHa TMepeBipka. BBakaemo, 10 JOLIIBHO
TaKOXX B I[bOMY KOHTEKCTi po3IIsiAaTH i GpiHaHCOBUIA
MOHITOPHHT 3 ypaxyBaHHSM BKE 3raIaHOTO BHIIC
JUSTBHOTO ITiJIXOTY.
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Amparo

B crarTi mOCHiDKY€eThCS COMIAIBHUN Jallor sSK BaXJIMBHU CJIEMEHT TIpall,
YIpaBITiHHS PUHKOBUMH BiJTHOCHHAMH, 32 JIOTIOMOT'OF0 STKOTO IHTEPECH IPALli BHUKIB
1 poOOTOABIIIB BPaXOBYIOTHCS B TIPOIIECI BUPOOIICHHS ITOITHKH Ta 3aKOHOaBCTBA
Ha BCiX piBHsX. [liKpecTroeThes, 10 COMIAILHAN Jiaior B YKpaiHi 3a OCTaHHI
I’SITh POKIB CTUKABCA 3 CEPHO3HIMHI 0OMEKeHHAMH Ta HeBaadaMu. Cepen HuX —
CKJIJIHA TOJIITUYHA CUTYAIlisl, HEJIETKWH CKOHOMIYHHUH 1 COMIAIbHAN PO3BUTOK
Ta HOBa IMHAMIiKa Ha pUHKY Tpalli. BrpoBamkeHi MeXaHi3MH COIIaIbHOTO Jiaiory
(aKkTHIHO HE 3MOIH 3a0€3MEYUTH TPUCTOPOHHIH KOHCEHCYC HIONO BaKITUBHX
MOJNITHYHUX PILICHb Y COIIaIbHO-EKOHOMIYHIH cepi.

Merta TOCTIPKCHHS. — BUBYCHHSI IUISAXIB TA METOMIB MiZBUIIECHHS €(DEeKTHBHOCTI
BIUTMBY Ta BIPOBA/DKCHHS COLIAIBLHOIO Jiaory B YKpaiHi. AKe yCHIIHUN
COIIAJIBHUI J[IaJlor Ma€ BaXITMBE 3HAYCHHS ISl BHPINICHHS CKOHOMIYHHMX
1 comiagbHUX TpodIeM YKpalHU Ta CTBOPEHHs MO3WTHBHOIO BILUTUBY Ha YMOBHU
JKHTTS Ta Tpali i TpoMalsH. ABTOp CTaTi TaKoK Ma€ Ha METi: 3pOOHTH OIS
MOTOYHOTO CTaHy COLIAILHOIO JiaJIory B YKpaiHi Ta JAOCIIIUTH, SK HEOOXimTHI
YMOBH Uil €(PEKTHBHOTO COIIAIHLHOTO Jiajory BHUKOHYIOTBCS Ha MPAKTHIII.
Bu3HauuTH KITIOYOBI TPaBOBI Ta MPAKTHYHI TMEPEMIKOAM IS €(PEKTHBHOIO
Ta BIUTMBOBOT'O COLIAILHOTO JTiajIory.

XapakTepu3yroThCsl OCHOBHI opMmH, sKHX HaAOyB COLIANBHUI Jiajor
B Cy4YacHOMY YKpalHCBKOMY CyCHiIbCcTBi. Ha HaIlioHadbHOMY, raiy3eBOMy
Ta TEPUTOPIATBHOMY PIBHAX CTOPOHHU COLIAIBHOTO JIajioTy CIiBIPAIFOIOTh
y Takux (opmax: oOMiH iH(pOpMAIli€e (3a 3alUTOM COI[AJBHUX MapTHEPIB
OpraHd JiepKaBHOT BIaaM 1HGOPMYIOTH MNPOQCIIIKK Ta Oprasizarii
poboTomaBuiB iH(GOPMALIIO PO PUHOK Ipalli, y TOMY YHCII IPO BHILIATY
3apo0ITHOI TUIATH); y4YacTh MPEACTABHHUKIB MPOQCHUIOK, iX 00’€mTHaHB
Ta 00’€IHAHP OpraHi3amiii poboTomaBuiB y 3acimaHHsx Kabinery MiHicTpiB
VYkpaiHu, yps/IoBUX KOMITETIB Ta KOJETiH IEHTPATBbHUX Ta MICIEBHX OpPraHiB
BUKOHABYOI BIQJH MiJ Yac PO3NIAY MUTaHb TPYIOBUX BiIHOCHH; HOMEPEaH]
KOHCYJBTAIli OpPraHiB Jep)KaBHOI BIAIH 3 MPEICTABHUKAMHU MPOQCIIIIOK, iX
00’eqHaHb Ta 00’€HaHb OpraHizailiil poOOTOAABLIB Y NPOLECi MPUAHATTS
pillieHb; y4yacTh COLIaJbHUX MApTHEPIB y po3poOLi Ta €KCHEepTH3i MPOEKTiB
3aKOHOJABYMX AaKTIB 1 TporpaM COLIaJIbHO-€KOHOMIYHOTO  PO3BUTKY;
TPUCTOPOHHIN COLIANIFHAN IialiorT y 3arajbHOACPKABHUX Ta TEPUTOPIaIbHUX
(obmacHMX, pallOHHHMX) TPUCTOPOHHIX COLIAJILHO-eKOHOMIYHUX pajax, paaax
¢oHAiB 3aranbHOO0OB’SI3KOBOTO  JEPIKABHOTO  COLIAJIbHOTO  CTPaxyBaHHS
Ta KOOPAMHALIHHIX KOMITETax i3 CIIPUAHHS 3aiiHATOCT] HaCceIeHHS; KOJIEKTUBHI1
TIEPETOBOPH.
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IMopsin 3 UM B CTaTTi aHANI3yeThCs 3aKOHOJAB4Ya 0a3a, 10 PETYIIOE OKpeMi
ACIIEKTH COLIAJIFHOTO Aiajory. AJke oKpiM 3akoHy IIpO COLIaNbHHUM Aiaior,
iU P 3aKOHIB Ta HOPMATHBHO-TIPABOBUX AKTiB MICTATH IOJIOKCHHS, 110
CTOCYIOTBCS PI3HMX CTOPiH NMapTHEPCHKUX B3a€MHH YUYaCHHUKIB COLiaJIbHO-
EKOHOMIYHHX B3a€MHH.

Legal and practical problems of integration european standards
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The article examines social dialogue as an important element of work, management
of market relations, with the help of which the interests of employees and employers
are taken into account in the process of policy and legislation development at all
levels. It is emphasized that social dialogue in Ukraine has faced serious limitations
and failures over the past five years. Among them are the difficult political situation,
difficult economic and social development and new dynamics in the labor market.
The implemented mechanisms of social dialogue were actually unable to ensure
tripartite consensus on important political decisions in the socio-economic sphere.
The purpose of the research is to study the ways and methods of increasing
the effectiveness of influence and implementation of social dialogue in Ukraine.
After all, a successful social dialogue is important for solving the economic
and social problems of Ukraine and creating a positive impact on the living
and working conditions of its citizens. The author of the article also aims to: make
an overview of the current state of social dialogue in Ukraine and investigate what
necessary conditions for effective social dialogue are fulfilled in practice. Identify
key legal and practical obstacles to effective and influential social dialogue.

The main forms that social dialogue has acquired in modern Ukrainian society
are characterized. At the national, sectoral and territorial levels, the parties to
the social dialogue cooperate in the following forms: exchange of information (at
the request of social partners, state authorities inform trade unions and employers’
organizations of information about the labor market, including the payment
of wages); participation of representatives of trade unions, their associations
and associations of employers’ organizations in meetings of the Cabinet of Ministers
of Ukraine, government committees and boards of central and local executive
bodies during consideration of labor relations issues; preliminary consultations
of state authorities with representatives of trade unions, their associations
and associations of employers’ organizations in the decision-making process;
participation of social partners in the development and examination of projects
of legislative acts and programs of socio-economic development; tripartite social
dialogue in national and territorial (regional, district) tripartite socio-economic
councils, councils of mandatory state social insurance funds, and coordination
committees for promoting employment of the population; collective bargaining.
Along with this, the article analyzes the legislative framework that regulates certain
aspects of social dialogue. After all, in addition to the Law on Social Dialogue,
a number of laws and normative legal acts contain provisions relating to various
aspects of partnership relations of participants in socio-economic relations.
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Beryn. 3 momenty 3mo0yTTs YkpaiHOO Hesa-
nexxrocTi B 1991 pormi comianpHMiA gianor OyB po3-
poOIeHn#t 1 BIPOBaKEHHH K IHCTPYMEHT TONITUKH
JUTS BUPIMIEHHS COIiaIbHO-EKOHOMIYHUX MpoOiIeM,
a TaKOX SIK MEXaHi3M CHpPUSHHS KPaluM yMOBaM
Tpaili Ta MOCHJIEHHIO COIIaIbHOI 30N Ta COIialb-
HOI CrpaBeTMBOCTi. BiH CcTaB BaXJIMBHUM eJleMEH-
TOM TIpari, ynpaBJIiHH;I PHUHKOBUMH BiJTHOCHHaMH, 32
JIOTIOMOTOI0 SIKOTO iHTEpecH HpaI_IlBHI/IKlB i po60To—
JIABI[iB BPaXOBYIOTHCS B npouem BHPOOJIEHHS TTOJIi-
TUKHU Ta 3aKOHOJABCTBA HA BCiX PiBHSAX.

[Ipore comiampaMil gianor B YkpaiHi 3a OCTaHHI
I’'ATh POKIB CTHKABCA 3 CEPHOZHUMH OOMEKEHHIMHU
Ta HeBnadamu. Cepeq HUX — CKJI/IHA TTOJIITUYHA CUTY-
arfisi, HeJIeTKNH €KOHOMIYHWH 1 COIliaJIbHUI PO3BUTOK
Ta HOBa JWHAMIKa Ha PUHKY mpami. [HcTuTymioHami-
30BaHI MEXaHI3MH COIIATBHOTO [iajiory (akTHYHO He
3Momr 3a0€e3MeYNTH TPUCTOPOHHIN KOHCEHCYC MO0
Ba)KJIMBUX TOJIITUYHUX PIIIEHb Y COIiaTbHO-€KOHOMIY-
Hilt cdepi. DrocTpartiero cutyartii, mo ckianacs, € Te,
o HarionanpHa TpUCTOPOHHS COIiaTbHO-€KOHOMIYHA
paza (HTCEP), CTBOpEHa SIK TOJTIOBHUH KOHCYJIBTATHB-
HUI Ta TpI/ICTOpOHHII/I JIOpaIuuii OpraH 3 eKOHOMIYHUX,
COIiaJIbHUX 1 TPY/IOBUX THTaHb, OUIBIIE HIXK HA IT SITh
POKIB MPHU3YITUHSIA CBOO JisUTBHICTb.

Merta mociiKeHHS — BUBYCHHS [IUIAXIB T4 METO-
IiB TifBHINEHHS e(EeKTHBHOCTI BIUIMBY Ta BIIPO-
Ba/DKEHHS COIIaNBbHOTO fianory B Ykpaidi. AJpke
YCIIIIHUH COIiaTbHAHN A1aJIOT Ma€ BayKIIMBE 3HAYCHHS
JUTS. BUPINIEHHS! €KOHOMIYHHX 1 COI[iaIbHUAX MPOOIIeM
VYkpaiHu Ta CTBOpEHHS MO3WUTHBHOTO BIUIMBY Ha
YMOBH JKHTTS Ta mpari ii rpomansH. JlocmimkeHHs
TaKOXX Ma€ Ha MeTi: 3pOOWTH OINIAJ IOTOYHOTO
CTaHy COIIaLHOTO Aiasiory B YKpaiHi Ta JOCTiANTH,
HACKIJIbKM HEe0OXi/THI yMOBH Uit €(heKTUBHOTO COIIi-
AIBHOTO J11aJIOTy BUKOHYIOTHCS Ha TpakTulli. BuzHa-
YUTH KJIFOYOBI ITPABOBI Ta MPAKTHYHI ITEPEIIKOAH IS
€(heKTUBHOTO Ta BIUIMBOBOTO COIIATHHOTO JiaJIoTy.

Buksax ocHOBHOro marepiajry AOCTigKeHHS.
ComianpHuii gianor B Ykpaini BinOyBaeTbest Mixk: (1)
LEHTPATbHIUMH Ta MiCIIEBUMH OpraHaMH BUKOHABYO1
Brnaau Ta (2) npodceminkamu Ta (3) opraHizamisMu
pobotonaBuiB. Jlo HpOro mporecy He 3alydaroThCs
MPEJICTABHUKU MiIIPUEMHHUIBKUX 00 €IHAHb YU
IHIIMX HEYPSIOBHUX OpraHizaiil, ki BXOAATH 10 IPo-
MaJICBbKUX pajl, CTBOPEHUX TPH IICHTPAIBHIN Ta Mic-
LIEBill OpraHax BUKOHABYOI BIIa]IH.

Ha nanioHanmsHOMY, Taly3eBOMY Ta TEpUTOpPiab-
HOMY DiBHSIX CTOPOHH COLIIaJIbHOTO AiaJIoTy CIiBIpa-
LIOIOTh Y TakuX (hopmax:

— oOMiH iH(OpMaIi€ (3a 3aIUTOM COIiaTLHUX
MapTHEpiB OpraHu Aep>KaBHOI Biagu 1HOOPMYIOTbH
npodCmijKy Ta opratizanii podorogasuis iHpopma-
L0 MPO PUHOK Ipali, Y TOMY YHCHIi IPO BHUILIATY
3apo0iTHOT MIaTH);

— y4acTb NpEICTaBHUKIB MPOCIiNoK, iX 00’exa-
HaHb Ta 00’ €IHAaHb OpraHi3aliii poOoToAaBLIB y 3aci-
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nanHsax Kabinery MinicTpiB VYkpaiHu, ypsIoBHX
KOMITETIB Ta KOJETill IEHTPAJIbHHUX Ta MICIIEBHX
OpraHiB BUKOHABYOI BJIAM i Yac pO3MIsAy MUTaHb
TPYAOBUX BiAHOCHH;

— TOTepeaHl KOHCYNbTalil OpraHiB Aep>KaBHOI
BJIaJH 3 MpeAcTaBHUKaMU NpodCIiioK, X 00’ eaHaHb
Ta 00’€JHaHb Oprasizalliii poOOTONAaBIIIB y MpoIeci
NPUAHSTTS pillicHb;

— ydYacThb COLIaJbHUX TMapTHEpPiB Yy po3pooui
Ta EKCIEPTU3i MPOEKTIB 3aKOHOAABYMX aKTiB 1 MpPO-
rpaM coLiajJbHO-eKOHOMIYHOTO PO3BUTKY;

— TPUCTOPOHHIH COLiaNbHUN Aiajor y 3arajibHo-
JepKaBHUX Ta TEPUTOpiabHUX (0OMacHUX, paloH-
HHUX) TPUCTOPOHHIX COLIaJIbHO-€KOHOMIUYHHUX pPaaax,
panax ¢GoHAIB 3araJbHOOOOB’SI3KOBOTO JIEP>KaBHOTO
COLIaNBHOTO CTPaxyBaHHS Ta KOOPAMHAIIIMHUX KOMi-
TeTax 13 CIPUAHHS 3aiHATOCTI HACCIICHHST;

— KOJIEKTHBHI IIEPETOBOPH.

HesBaxkatoun Ha CyTT€Bi IMOJITUYHI, €KOHOMIYHI
Ta couianeHi pedopmu B YKpaiHi 3a OCTaHHI I'SITh
POKiB, HUHILIHS 3aKOHOJAaBYa Ta HOpMaTHBHa Oasza
HIOJ0 COLIANBHOIO Aianory Oyila BOCTAHHE «OHOB-
neHa» y 2012 poui 3 pUHHATTIM 3aKOHY PO COLiab-
Hui gianor 2010 poky [1]. [Torouny penakuito 3akony,
13 He3HaYHUMH 3MiHaMu Oyio mpuiiHsiTo 12.05.2022 p.

Huni y 3akoHonmaBuil 0asi, mo perymtoe OerMl
ACIeKTH COLIaNbHOTO Jiasory, CHlBlCHyIOTL JEKiIbKa
CYNepewINBUX MOJOKEHb. AJKE OKpiM 3aKoHy Hpo
COIIALHUM JTIaJIOT, UMK PsIJi 3aKOHIB Ta HOPMATHB-
HO-TIPaBOBUX aKTiB MICTAThH TMOJOXKEHHS, IO CTOCY-
I0ThCS PI3HUX CTOPIH B3a€EMHMH YYaCHHKIB COLialib-
HO-€KOHOMIYHHMX B3a€MUH:

— mpaBa Ta 000B’SI3KM CTOPiH, Y4acTh Y COMLiab-
HOMY Jiano3i HEHTpPaJbHUX Ta MICIEBUX OpPraHiB
BUKOHABYOI BIaJy — 3aKOHH MPO LEHTPAIbHI OpraHu
BUKOHABYOI BJaJU; IMPO MICIEBI JepXKaBHI aJMi-
HicTpauii; mpo mpodcmiiky, iX MpaBa Ta rapaHTii
JUSUTBHOCTI; TIPO Oprasizariii poOoToaaBIliB, X 00’ €1-
HaHHS, [IpaBa Ta rapaHTii AisuibHOCTI [2; 3; 4; 5];

— OCHOBHI NPUHIHWIH, OPOLEAYPHU, 3MICT, CKIaxn
CTODiH, PiBE€Hb YKJIQJACHHS KOJEKTHBHUX IOTOBOPIB
1 yrom, 3arajbHa CHUCTEMa BEJCHHS KOJICKTHBHUX
MEPEroBOPIB YCiX PIiBHIB — 3aKOH MPO KOJICKTUBHI
JIOTOBOPH Ta yroau [6];

— 3araJibHa CHCTEMa YKJIAJCHHS KOJECKTHBHUX
JIOTOBOPIB Ha piBHI miAmpueMmcTBa (MiANPHEMCTBA,
ycraHoBH, opranizauii) — K3nll Ykpainu [7];

— KOJIGKTUBHO-JIOTOBIpHE PETYIIOBAaHHS OKPEMHUX
cdep TpyIOBUX BiIHOCHH Ta rOCMOAAPCHKOL AiSIIHHO-
CTi — 3aKOHU MPO OIJIaTy Mpali, MPO BiAIyCTKH, PO
oxopony npaiii; ['ocionapcekuii kofeke Ykpainu [8;
9; 10; 117;

— BIIMOB1AaJIbHICTH 32 HOPYILIEHHS 3aKOHOJABCTBA
PO KOJIEKTHBHI IIEPETOBOPH Ta MOPSIOK BUPIILICHHS
po3bixkHocTel — Kofeke mpo anMiHicTpaTuBHI IpaBo-
nopymeHHs [12] Ta 3akoH po MOPSAAOK BUPIIIEHHS
KOJIGKTUBHHX TPYAOBUX cropiB (koHGmikTiB) [13];
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— (h)YHKIIOHYBaHHS TPHCTOPOHHIX OpPTaHiB y cdepi
3afHATOCTI Ta COI[IAIBHOTO CTPaxyBaHHSI — 3aKOHU
PO 3alHATICTh HACEJEHHS Ta 3arajJhbHO000B’SI3KOBE
JepKaBHE colliaibHe cTpaxyBaHHs [14; 15];

— mocrtanoBu Kabinety MinicTpiB Ykpainu
(KMY), mo 3arBepmKyrOTb CTaTyTH MiHICTEpPCTB,
Permamenr KMY, mopsaok MOBiIOMHOI peecTpartii
ray3eBux (MiKTany3eBHX) Ta TEPUTOPIalIbHUX YTO,
KOJIEKTUBHHUX JOTOBOPIB TOIIO.

Taka cutyallisi CTBOpIO€ TIPAaBOBY HEBU3HAYCHICTh
JUTS TTPAaBOOXOPOHHUX OPTaHiB, YaCTO BBOAWUTH B OMaHy
Cy0’€KTIiB BIJIOBITHOTO 3aKOHOABCTBA Ta IPHU3BO-
IUTH JIO TIOTAaHOTO HOTO NOTpHMaHHA. bimbine Toro,
Oararo KoJIi3iii 3aKOHIB Ta MOPYIIEHb ITPABOBOI i€pap-
xii 3anuImaroThes HeBHpilleHUMH. Hampuknan, mpa-
BWJIa BHYTPIIIHBOTO po3mnopsanaky OO0’ emHaHUX Ipel-
CTaBHHUIIPKUX OpraHiB Mpo()CHiIOK Ta oOpraHizamii
po0OTONaBIIB y 0araThbOX MOIOKEHHSIX Hapasi CKaco-
BYIOTh 3aKOH ITPO COIiaJbHUMN JTiaJIor.

HunimHii cTad comiaabHOTO ialory CTBOPEHUH
MIOBLIBHOIO PEaKIi€l0 TOJITHKIB 1 3aKOHOAABINB Ha
3MiHH, CHPUYMHEHI MMOTOYHUMH pedopMaMu TMOi-
TUYHOI CHCTEMH, JCUEHTPAI3aIli€l0 ep:KaBHOTO
VOPaBIiHHAS, PECTPYKTYPH3AIIEI TPOMAJITHCHKOTO
CYCIIBCTBA Ta HOBOIO JWHAMIKOI POOOTOIABIIIB
1 IpOQCIiNIOK.

Po30ikHOCTI 200 HaKIaIeHHA 3aKOHOLABUMX
MIOJIOKEHb, IO CTOCYIOTHCS COIAIbHOTO JiaJiory,
MIPU3BOJIATH J0 HEY3TOHKEHOCTI TTO3UIIIH 3 BAYKITHBHUX
IMHTaHb COIMIAIBHO-CKOHOMIYHOI TOJITHKH Ta IOCH-
JIOIOTh BUOIPKOBYIA MMiJIXi BIaAX MiJ] 9aC KOHCYIb-
Talliil 3 OJJHUX 1 THX CaMHUX MTUTaHb, [0 HAJIEKATH JI0
KOMITETEHIIi1 Pi3HUX OpPTaHiB Ta OpPTraHi3alliid Colliaab-
HOTO JIiaJIory.

Hanpuknaa, mOBHOBaKEHHsI COLIaIbHO-EKOHO-
MiYHUX paj, Bu3HadeHi 3akoHoM «IIpo comianbHui
Iianor», HeageKBaTHO Biﬂogpameﬂi B IHIIUX HOP-
MaTHBHO-TIPAaBOBUX aKTax. Mperbcs mpo Taki moB-
HOB)KEHHS: CXBaJICHHS 3aKOHOIPOEKTIB; 00OB’SI3KH
IOI0 PO3IIISILy PEKOMEHIAIH Ta MPOMO3MIIH COIi-
ATBHO-CKOHOMIYHHX PaJl OpraHaMH JIep>KaBHOI Bl
Ta MICIIEBOTO CaMOBPSAyBaHHS; Y4acTb MPEICTaBHH-
KiB COLIIaJIbHO-€KOHOMIYHHX paj y 3acilaHHAX KoJie-
riabHUX OpraHiB IEHTPaJbHOI Ta MICHEBHX Opra-
HIB BUKOHABYOI BIIQJIM i/l YaC OOTOBOPEHHS MUTAaHb
COILIaTbHO-EKOHOMIYHOT IO THKH.

Ciia BIAMITHTH, IO YHMHHE 3aKOHOIABCTBO HE
BU3HAYaE€ Hi MEXaHi3MIB peai3amii/po3msiay TPHCTO-
POHHIX YTOJ, Hi TOTO, SIK YPSJ| Ma€ Ha/IaBaTH 3BOPOT-
Hill 3B’130K ITiJ] YaC BUKOHAHHS PEKOMEH/IAIlili OpraHiB
corianpHoro mianory. OIMHOYacHO y 3aKOHONABCTBI HE
Y3TOIKEHO Ti OCOOMMBOCTI COLIAIIBHOTO Jiajiory, KOTpi
MOBUHHI Bi1oOpakaTu 3MiHU TEPUTOPIaJIbHOTO YCTPOIO
Ta TIOBHOBAYKEHb OPTaHIB MICIIEBOTO CaMOBPSyBaHH:,
OB’ s13aH1 3 peOPMOIO AeIEHTpai3alii BIaIy.

[Micns npwuitaarTs 3akony «IIpo noOpoBinbHE
00’ eJHaHHS TEPUTOPiaATILHUX rpoMazy [16], morouna
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pedopMa MICIIEBOTO CaMOBpsAyBaHHS Iependauae
30CEPeKEHHSl 3HAYHOI YAaCTHHU TMOBHOBAaXEHb Ha
piBHI TpoMagu 3 METOI0 TOKpaIleHHS A00poOyTy
Ta COLIAIbHO-CKOHOMIYHOTO PO3BUTKY HAaceJICHHS.
HoBoctBopeni Teputopiansni rpomagu (TI), cepen
1HIIIOTO, BIANOBIAaTUMYTH 3a YHPaBIIHHS YCTaHO-
BaMH, 10 (DIHAHCYIOTBCS 3 MICIICBOTO OFOIDKETY,
EKOHOMIUYHHI Ta COLIaJbHUKA PO3BUTOK TI'POMAaIH
Ta couianbHuil pianor. Koncrutynist Ykpainu Bu3Ha-
Yae TEpUTOpialbHUI piBeHb SK 001acTb, pailoH,
MmicTo, cenuuie uu ceno. [Ipodceninku Ta opranizamii
poOOTONABIIB MarOTh BIINOBIAHY CTPYKTYpY, TOOTO
craryc obnacTi 4M Mmicta, palloHy B MICTi, paiioHy
B 00JIaCTi, CENMINA YK CElla.

Haromicts Bke ctBopeHi TI' cyTreBo BimpisHs-
IOTBCSL 32 CBOIM CKJIAJIOM: € «CUIbCHKD», «CEJHIIHI»
Ta «Micbki» TI' 3 aqMiHICTPAaTHBHUM IIEHTPOM y MICTi/
cemuuii/ceni/. 3a Takux 0OCTaBUH HEMOKJIMBO BCTa-
HOBUTH «EIUHY ISl BCIX» MpPOLENYpPY BHU3HAYEHHS
CKnaay cropin couiansHoro niamory B TI. Hampwm-
KJaJ, BIAMOBITHO 10 YHMHHOIO 3aKOHONABCTBA JIO
CKJIaJTy IPOQCIILIIOK MICIIEBOTO PiBHS Ma€ BXOJWUTH HE
menmre 2 (!) mepBUHHUX OpraHizaliii, a 1o oprasiza-
i1 poOOTONABIIIB i3 MICIIEBHM CTaTyCOM — HE MECHIIIC
10 po6otonasiis. [Ipodcrinku 3ae0UTBIIOTO QyHKITI-
OHYIOTh Y OIOJPKETHHX YCTaHOBaX, a Oprasizatii pooo-
TOZIABIIIB, SIK PABUJIO, BKIIOYAIOTh BEJIMKi Ta cepeHi
IPOMHMCIIOBI TimpueMcTBa. MIMOBipHicTh icHyBaHHS
TaKUX opraizauiil y «cinbcbkux» TI myxe mana.

Jesiki mMOTOYHI MPOMO3WLii NPOMOHYIOTH BHE-
cti 3miHd 10 3axony «[Ipo comianeHuid mgianory
3 Metoto nomaBaHHs TI 1o TepuTOpianbHOTO PIiBHA
COLIaNBHOTO Jiajory, ane MOKH 10 He mnepeada-
YEHO TPOIICyPH OLIHKKA MOTEHI[IHHUX COIiaTbHIX
MapTHEpiB Ha TEPUTOPIabHUX PIBHAX, HIKYHX 32
obnacuuii. Takuit miaxia cymepeunTs BUMO3i penpe-
3€HTaTUBHOCTI/JIETITUMHOCT] COIIalIbHUX IapTHe-
piB 11t edekTHBHOTO couianbHOro amiajory. OTxke,
HEOOX1THO 3A1MCHUTH TPYHTOBHHM aHalli3 CTPYKTYPH
kokHoro TT,, mo6 3po3ymitH, siki came podcminkoBi
opranizanii Ta oprasizauii poOOTOAaBILIB MPUCYTHI,
00 3armpoBajuTi SPEKTUBHY B3a€EMOIII0 MIX CTO-
poHaMHM Ta Ji€BUMH IulaTGopMaMy COLIalbHOTO YH
TPOMAASHCBKOTO Aiajiory i 3a0e3leueHHs 3Hady-
1101 y4acTi rpoMajn y IPUHHATTI pillicHb.

OnHi€ro 13 HEOOXiTHUX YMOB €()EeKTHBHOTO COLIi-
ANBHOTO JiaJIOTy € HasBHICTHh BiAMOBIIHUX OpraHiB
(iHCTHUTYTIB).

Jly1st BeIeHHS COLIaIbHOTO JIiaJIOTy Ha HalliOHAIb-
HOMY Ta TEPHUTOPIaJIbHOMY PiBHSX BiANOBIAHO [0
3akony «lIpo cormianbHU AiaJior» CTBOPEHO HAIli-
OHAaJIBHO-TEPUTOPialbHI TPUCTOPOHHI COLiANbHO-€-
KOHOMIYHI pajiu. 3aKOHOM TaKOX IMependadeHo, o
3a iHIIIaTHBOIO 3alliKaBIEHUX CTOPiH MOXYTh CTBO-
pIOBaTHCS Taly3eBi Ta MIKraiay3eBi TPHCTOPOHHI
YM JBOCTOPOHHI pajayl Ta iHIII TPUCTOPOHHI OpPTraHH
COIIAJILHOTO Aiajiory (KoMiTeTH, Komicii Toro) [1].
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3akoHoM «lIpo 3ailiHATICTE HACENEHHS» Tepen-
0adeHo, M0 JUIA TIOTODKCHHS peaji3allii MoJiTHKH
3alHATOCTI y MOPSAAKY, BCTAaHOBICHOMY 3aKOHOM
«IIpo couianpHuMil iaor», MOXYTbh CTBOPIOBATHCS
KOOPJIMHAIIIHI KOMITETH 31 CIPHUSIHHS 3aifHSATOCTI,
paau mpodopieHTamii Ta iHIII OpPraHd COIiaIEHOTO
miamory [14].

CTBOpEHO TPUCTOPOHHI OpraHy yIpaBIiHHS (QOH-
JaM{ COLAJIbHOTO CTpaxyBaHHS, a TaKoX paioHHI
COIIaTbHO-EKOHOMIYHI pajiy.

s OararopiBHEBa IHCTUTYILIHHA CHCTEMa COIi-
QJIBHOTO JiaJIoTy MOPOKY€E HU3KY IpoOiieM Koopau-
Halii, 110 MePEeTHHAIOTHCA.

[Ipodcminku Ta opranizarii poOOTOAABIIB CTBO-
peHi Ta Jil0Th BiANOBIIHO A0 3aKOHIB Mpo mpod-
CHNKK, iX TMpaBa Ta TapaHTil AISUIBHOCTI Ta TIPO
opraHizamii po0OoTonasuiB, ix 00’emHaHHS], MpaBa
Ta TapaHTii IisITHHOCTI [4] Hunimas crpykrypa
npodCmijok Ta opraH13au1H p060T0£[aBI_IIB MOXe
CIOPUYMHHUTU TMI€BHI TPYAHOLI WA Yac BeIEHHA
COLIIabHOTO [iaNioTy Ha CyOHAIliOHAIBHOMY piBHI,
OCKITBKH npO(bcninKH Kl € TPE/ICTABHUKAMHU TIEB-
HOI €KOHOMIYHOI AifJIBHOCTI, iHOZI BE/yTh IEPero-
BOPH 3 opramsaumMH p060T0,Z[aBLIlB SIK1 € TpeICTaB-
HUIBKUMH B IHIIMX BUJaX €KOHOMIYHOI AisIBHOCTI.

OxpiM TOro, ramys3eBe OXOIUICHHsS OpTraHi3alii
COLIabHUX TMapTHEpiB (MPUHAIEKHICTD ITiIPH-
€MCTB 10 TEBHUX c(ep EKOHOMIYHOI MisIIbHOCTI)
CYTTEBO BiJIPI3HAETHCH, 110 MPU3BOAUTE 10 0OMexe-
HOi cdepu 3acTOCyBaHHS KOJEKTUBHHX JIOTOBOPIB,
0COOJIMBO B THX BHIaX €KOHOMIYHOI HiSJIBHOCTI, J€
MIePEeBAYKAIOTH MaJli Ta MiKPOIIi ITPHEMCTBA.

Taka curyamis cnpuuMHMIA HU3KY NpoOIeM
Yy KOJIGKTUBHO-JIOTOBIDHOMY pEryJIOBaHHI BUPOO-
HUYHMX BIJHOCHH HA Tally3eBOMY piBHI, 30KpeMa:
BIJICYTHICTh OpraHi3allifHUX CTPYKTYp Hpodcri-
JIOK Ta OopraHizaiiid poOOTONABIIIB Ha TEPUTOPiab-
HOMY DiBHI, OCOOIMBO B pailoHax, MiCTax, CEJUIIAX
Ta cenax. L mpobnema 3aroctpuiacs yepes npoLecu
JeLeHTpati3alii Ta CTBOPEHHs TEPUTOPialIbHUX TPO-
Maj. PoboTonaBii Ta rpaimiBHUKH MalOTh HEOCTATHE
IHCTUTYLi}{HE TIPEICTaBHULTBO Y cepax eKOHOMIY-
HOI JiSUTBHOCTI, J€ CIOCTEPIraeTbcs TEHJCHINS 0
3HIKEHHS KimbKocTi 3aiiHsaTux. Cdepa aii ramyzeBux
KOJIEKTUBHHUX JOTOBOPIB 0OMEXEHa CKIaI0M Cy0 €K-
TiB CTOpPiH Ta IX MOBHOBAXCHHSIMH IIOI0 BUPIIICHHS
MUTaHb, NepeadadeHnx 3akoHoAaBcTBOM. Herarus-
HUM YUHHUKOM € 1 HeJIOCTaTHil 0OMiH iH(OpMaIIieto
MK MOpPEACTAaBHULBKOIO TalTy3eBOI0 NPOQCIIiIKOI0
Ta OpraHizamisiMu poOOTOAABLIB PO CKJIa CyO €KTIB
Ta iX MPUHANEKHICTh O BHUJIIB €KOHOMIYHOI [IisIb-
HOCTI, IHTEpECH SKUX BOHU YIIOBHOBA)KEHI MIPEACTaB-
JSITH, 1O NPU3BOAMTH 0 HEBU3HAYEHOCTI 0OCSTY
Ta 3HWKEHHsI BAKOHAHHS ray3eBux yroa. CTpykrypa
ragy3eBHX OpTraHi3aliil colialbHUX NapTHEPIB He
BiJlMOBi/Tae kinacugikailii BUIiB KOHOMIYHOI JTisiIb-
Hocti. [lopsig 3 UMM, HM3BKHH DPiBEHb OXOIUICHHS
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POOOTONABIIIB WIEHCTBOM Yy Taly3eBUX OpTaHi3alisx,
MPU3BOIUTS JI0 TOTO, 10 PO CIiNKY 3MyILIEH] OpY-
LIyBaTH TOJOKEHHS 3aKOHOJABCTBA Ta Ha JBOCTO-
POHHIM OCHOBI yKNajaTH Traiy3eBi yromu 3 cy0’ek-
TaMU TOCTIOIapIOBaHH, 00’ €THAHHSIMH ITiIITPHEMITIB
YH EHTPaJbHUMHU OpraHaMi BUKOHABYOI BIAIH.

BucnoBkn 3 pgaHoro pociimkennsi. HasiTp
TaKWi 3arajibHUH aHajli3 YMHHUX NPaBOBHX 3acaj
COLaNbHOTO M1ajiory, Ja€ MiJICTaBH MEPEKOHATHUCH,
10 JIiF04i 3aKOHO/IaBYi TOJIOXKEHHS He 3a0€31eUy0Th
peasbHOro BIUIMBY COLIaJIbHUX MapTHEpiB Ha IMpo-
necu popMyBaHHS COLIATbHO-CKOHOMIYHOT ITOJIITUKA
B YKpaiHi.

Jlnst foCATHEHHS Pe3yJIbTaTiB COLiadbHUHA Jialior
notpedye MOMITUYHOI MIATPUMKH 3 OOKY BCIX 3aiy-
YEHUX CTOpiH, SKi B ifeani BUCIOBIIOIOTH B3aEMHY
JIOBipy Ta TOBATY OJHH JI0 OJHOTO SIK piBHOIpaBHUX
MapTHEPIB 1 AKi, 0 IIe BaKJIMBILIE, PO3MIANAIOTHCS
AK TPEICTaBHUIBKI Ta 3aKOHHI CyO €KTH, 34aTHi
BUKOHYBaTH CBOi 3000B’SI3aHHA. y CIPHUATIMBUX
IHCTUTYLIIHUX Ta MPaBOBUX PaMKax.

3a ocTaHHI POKHU MOJITUYHA MIATPUMKA Ta yBara,
0 MPUAUISETBCS 1HCTUTYTaM 1 TpoIlecaM COIli-
aNBHOTO Jianory, pi3ko 3MeHmuIucs. llpuanHu
MOZABIHHI: HOBOIIPU3HAUEH] KEPIBHUKU IIEHTPaJIbHUX
Ta MICIIEBHX OpraHiB BUKOHABYOI BJIAM HE 3HAIOThH
BUMOTH JO HaJIEKHOTO (YHKLIOHYBaHHS COLialib-
HOT'O /1iaJIoTy, a OpraHu JepKaBHOI BIAAH — SIK pery-
JSITOpH, TPAaBOOXOPOHII Ta TapaHTH COLIaJbHOTO
Jianory — He 0 KiHIIS pO3YMIIOTh IIepeBart Coliaib-
Horo pmianory. ComiaibHi MapTHEPH TaKoXK BHOCSTH
CBili BHECOK Y IIeH CKJIaIHUH CTaH pevell i BBaXKalTh
3a Kpallle BiZICTOIOBAaTH CBOi iHTEpecH B OTHOCTOPOH-
HBOMY TOPAJIKY, JTOO1I0I0YM BiANOBIHI OpTaHH Aep-
JKaBHOT BIIAM, a HE MParHy4d AOCSTTH TPUCTOPOH-
HBOTO KOHCEHCYCY.

HeonMinHa yMoBa €QEKTHBHOTO COILiaJbHOTO
Jianory — B3a€MHa JOBipa Ta ToOBara mapTHEpIB.
TpuBana BHYTpIIIHS HANpPy>KEHICTh B OpraHi3awisix
COLiaNbHUX TMAapTHEPiB HETaTHBHO BIUIMHYNIA Ha
¢byHKIiOHYBaHHs couianpHOro aianory. Ilporsrom
OCTaHHIX POKIB MiX YPSJIOM Ta WOTO COIiaIbHUMU
napTaHepaMu 0yio 6araro nmopyuieHs AoBipu. Hanpu-
KJiaJl, HeAOTPUMAaHHS YPSAOM CBOTO 3aKOHOIABYOTO
3000B’s13aHHs [IO0 poTallii rojgoByBaHHs B Harrio-
HaJIbHI TPUCTOPOHHIN coLiaIbHO-eKOHOMIUHIN paai
(HTCEP) mpusBeno A0 TUMYacOBOTO MPHUIHUHEHHS
ydacTi opranizaniit podorogasuis y Pai.

He cnpusie BupimieHHIo npobiaemu i Toi Qakrtop,
[0 BEJHKA KUIBKICTb MUTAHb, IO IMIANAJar0Th I
mangar HTCEP, BupimytoTbes Ha iHImUMX miatdop-
Mmax. Hampuxiazn, no nmosHoBaxenr HTCEP, Bu3na-
YeHUX 3aKOHOM, BXOJHUTh, 30KpeMa, BHUPOOIEHHS
Y3rODKCHUX TIO3MIIA Ta HaJaHHS pPEKOMEHIAIlin
Ta MPOMO3ULIN CTOPIH COLIaJBHOTO Aiajory LIONIO:
COLiaNbHUX CTaHAAPTIB Ta OIUIATH Tpalli; MPOEKTH
3aKOHOJABCTBA, COLIaIbHOI Ta EKOHOMIYHOI IOJITHKHU
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Ta TPYAOBUX BiIHOCHH; OCHOBHI €KOHOMIYHi Ta COIIi-
aIbHI TMOKAa3HUKU MpOekTy JlepskaBHOro OOmKeTy
VYkpainu; parudikamis YkpaiHor KoHBeHIIH MixHa-
POIHOI opranizariii npaiti, MKy psIIOBUX yTOJ] Ta HOP-
MaTuBHHX akTiB €C 3 NHUTaHp NpaB MpalliBHUKIB
i poboromasiiB. OnHAK TaKWi camMHid Mepelik Oyio
nepeadadeHo mianucaHow [ eHepanbHOI0 yromow Ha
2019-2021 poxwu, sika nepeadadae BUPilIeHHS TUTaHb
i yac peanizamii. Jleski 3 MUX TUTaHb, HATPUKIIA,
parudikamist xkorennin MOII, BuxonaTe 3a paMku
KOJIEKTUBHUX TeperoBopiB. Kpim Toro, crienianpHui
nonatok Mictuth Ilopsaok 3Bipku, SIKMH MPAKTUYHO
Bukitouae HTCEP 3 KOHCYIBTaTUBHOTO OPOLECY.
Omxe, xputmuna curyanis B HTCEP ocrannix
POKiB OyJia CIIpUYMHEHA SIK 3aKOHOAABIMMH, TaK 1 opra-
HizamiiinumMy yuHHMKamu. [loBHoBaxkenns HTCEP,
BU3Ha4YeHI 3aKOHOM TMPO COI[aJdbHUM Miajor, Hemo-
CTAaTHbO BUKJIAJICHI B IHIIMX HOPMaTHBHO-TIPaBOBHX

aktax. Kpim Toro, He iCHy€ FOPHIIYHOTO 30008’ I3aHHS
JICpPKaBHUX OpPraHIiB 3BEPTAaTHCS 3a PEKOMEHIALISAMH
HTCEP 3 nutans, 110 HiAnagaroTh Il Horo MaHaar.
Bucoka miaMHHICTH KaJpiB B OpraHax BHKOHABYOI
BIIaIM YCKJIQJHIOE TIPOBEICHHS Hapaa abo edeKTuBHE
MPOBEJICHHST MK 3acilaHHSIMH; TIpaBa, OOOB’SI3KU
Ta BiamoBimaneHicTh wieHiB HTCEP He3posymini;
HEIOCTaTHA KUTBKICTh Ta HENOCTaTHs KBasidikaris
MIEPCOHATy CeKpeTapiaTy 3aBaKalOTh HAJICKHOMY
BUKOHAHHIO 3aBJaHb; Hee(PEeKTUBHI MeTomu poOOTH
YHOBUIGHIOIOTh IPUAHATTS BHYTPIIIHIX PillleHb; Bil-
CYTHSI ITOJIITHKA ITyOIIYHOT KOMYHIKAIIi1, a OT)Ke, TpoMa-
JsiHU He 00i3HaHi 3 nuTaHHAMH, siki Bupirye HTCEP
1 mo3utlisimu ctopid. TpuBasie npu3ynuHEHHsT PoOOTH
HTCEP cBiguuts npo HarajabHy NOTpeOy Hepers-
HYTH MO0 CTaTycC, BiIKOPUTYBaTH 3aKOHOJABYI M1OJI0-
JKEHHsI [II0JI0 10T0 CTBOPEHHSI Ta KOHKPETHILIE BU3HA-
YUTH HOTO IOBHOBAKECHHS, 3aBAAaHHS Ta (YHKIIII.
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Amnapo

VY crarTi aBTOpH MOPYIIYIOTh aKTyaIbHI JUTS CyYacHOi PaBOBOT CHCTEMH YKpaiH!
poOJIeMH, TTOB’sI3aHi 13 HeOOXIIHICTIO CTBOPEHHS CHCTEMH BiiCHKOBOI FOCTHIIIN.
[TimkpecimoeThes, MO MOBHA JIIKBIAAIS BINCHKOBUX CYIIB Oyja CTpaTeriqHO
MOMHJIKOIO MHPHOTO 4acy, III0 HEraTMBHO [MO3HAYMJIOCS Ha 3iHCHEHHI
TIPABOCY/IA ITiJT Yac TOBHOMACITAOHOT arpecii momo YkpaiHu, OCKITBKH podoTa
0aratboX Cy/iB Oylia MOBHICTIO Mapayli3oBaHa, Cy/Ull HE MaJId arOpUTMY i
B YMOBaX BiIMHH, TEPMIHOBO BUDKKAIIM JI0 OC3MEUHHMX MICT, Y TOMY YHCIi i 3a
MeXi TepuTopii YKpaiHu, 3aJTUIIa0ud Marepialid MpoBaKeHb, JTOKyMCHTAIIIIO,
He3aBepIIICH] CIPaBH.

JlocimKeHHs 1aJio aBTopaM 3MOTY JIIATH BUCHOBKY, IIIO B CHTYAIli1, KOJIH B ICPKaBi
ICHYFOTh TIOTYXHI 30poiiHi Cuim, TpuBae 30poiiHa arpecis, KpaiHa BUMYIIICHA
0OpOTHCS 32 CBOIO HE3AJICXKHICTD, BINCHKOBI CY/IM 3/1aTHI 320€311EYNTH 3aKOHHICTb,
3IMCHIOBATH MPABOCYIUISA T4 CYAOBHH KOHTPOJIb BIAMOBIIHO JO X MPeaMETHOT
MIJCTITHOCTI. 3 METOI BH3HAYECHHS ONTHMAIBHOI MOJEINI, aBTOPH 3IHCHUIIN
O3S TEHE3UCY MiIXOIB, AKI ICHYBAIIM B CYCIJIBCTBI Ta XapaKTepH3yBaJIH HOro
CTaBJICHHS JI0 CUCTEMH BiHCHKOBOT FocTHIIIT. HUMHU npoaHasti3oBaHa npereaeHTHa
MpakTHKa €BPONEHCHKOrO CyAy 3 MpaB JIIOIWHU B KOHTEKCTI MepeadadyBaHHX

Ne 2.2022 ISSN 2786-5649



37

nopymess cr. 6 K3IIJI mim uac 3mifiCHEHHS IpaBOCYIIS BiliCBKOBUMH
CyIaMH, a TakoX cucTeMarn3oBaHi HamparboBani €CILJI xmouoBi migxomaw,
Ki TIPOTIOHYETHCS BpaxyBaTH MPH BiTHOBICHHI BIMCHKOBHX CYIIB B YKpaiHi.
[IpoBeneHO y3arajgbHEHHS ICHYIOUMX CHCTEM BiHCBKOBOi IOCTHMII Y CBITi,
3iHCHEHO MOPIBHSUIBHO-TIPABOBHI aHAII3 (DYHKI[IOHYBaHHS BICBKOBUX CYHIB
y JIesIKUX KpaiHax €BpONH 3 METOI0 BU3HAUCHHS MOJENI BiICHKOBOI FOCTHIIIT
B VYKpaiHi. Y cTaTTi aBTOpM BCTAHOBIIOIOTH KOPEJALiI0 (DYHKIIOHYBaHHS
HIOBHOIIHHOI CHCTEMH BIHiCBKOBOI FOCTHIIII Ta MiATPHIMaHHS 000POHO3AATHOCTI
Kpainu. HaBoguThest apryMeHTarlis moxo HeoOXiTHOCT] BiTHOBICHHS CUCTEMH
BiliCbKOBOT FOCTHIIIT B YKpaiHi, Ta 3a3Ha4a€ThCs, IO 1l CTBOPEHHS € KPOKOM JI0
€BPOTICHCHKOI CIIBHOTH Ta JEMOHCTPYBaTHME MILIHICTH JAEpKaBH, 30pOiHi
CHJIH SIKO1 371 HCHIOIOTH O0POTHOY 32 He3aJIeXKHICTb, a micis [lepemoru — cranyTh
rapaHTaMHi MHpY Ta CTabinbHOCTI B 3axifHii €Bpori.
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Amparo

In the article, the authors raise the issues relevant to the modern legal system
of Ukraine, related to the need to create a system of military justice. It is emphasized
that the complete liquidation of military courts was a strategic mistake in peacetime,
which had a negative effect on the administration of justice during the full-scale
aggression against Ukraine, since the work of many courts was completely
paralyzed, judges did not have an algorithm of actions in war conditions, they
urgently left for safe cities, including outside the territory of Ukraine, leaving
proceedings materials, documentation, unfinished cases.

The study allowed the authors to come to the conclusion that in a situation where
powerful Armed Forces exist in the state, armed aggression continues, the country
is forced to fight for its independence, military courts are able to ensure legality,
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exercise justice and judicial control in accordance with their subject-matter
jurisdiction. In order to determine the optimal model, the authors examined
the genesis of approaches that existed in society and characterized its attitude to
the military justice system. They analyzed the case law of the European Court
of Human Rights, in the context of alleged violations of Art. 6 of the Convention
during the administration of justice by military courts, as well as systematized
key approaches developed by the Court, which are proposed to be taken
into account when restoring military courts in Ukraine. A generalization
of the existing systems of military justice in the world was carried out, in
addition to a comparative legal analysis of the functioning of military courts
in some European countries in order to determine the model of military
justice in Ukraine. In the article, the authors establish a correlation between
the functioning of a full-fledged system of military justice and the maintenance
of'the country’s defense capability. Arguments are presented regarding the need
to restore the military justice system in Ukraine, and it is noted that its creation
is a step towards the European community, it will demonstrate the strength
of the state, whose armed forces are fighting for independence, and after
the Victory it will become guarantor of peace and stability in Western Europe.

Beryn. 3a wac mupHOTO icHyBaHHS YKpaiHu
B CyCHUIBCTBI copMyBaiack HeOe3leuHa 1Ir03is
mono HemoTpiOHocTi (QYHKIIOHYBaHHS B JiepKaBi
BIfICbKOBOi IOCTHIIii, BIHCHKOBOI i1H(PACTPYKTYpH,
BiIfICHKOBHUX IHCTHUTYIIii, @ 3Tr0JJOM — ICHYBaHHS TTOTYX-
Hux 30poitanx Cun. CymoBo-mpaBoBa pedopma, 1o
3nilicHIOBaIacs PoTsaroM mmoHaa 20 pokis, mepemda-
yajia TMOBHY BiIMOBY BiA MimiTapu3arii cymy 1 mpa-
BOOXOPOHHHX OpPTraHiB, IO ¥ Oyl0 peani3oBaHO Ha
npaktuni. OCHOBHHUMH apryMeHTamH, sKi Oynn
BHCJIOBJICHI Ha MIATPUMKY iael Ipo HEoOXiAHICTh
BIiJIMOBH BiJI BIiCBKOBOI IOCTHIII1, 3BOJUIIACS IO TOTO,
mo: 1) GpyHKIIiOHYBaHHS BiICHKOBUX CY/IB HE Y3TOA-
XKyeTncs 31 cT. 6 KoHBeHIIi1 po 3aXHCT mpaB JTIOAUHA
i ocHoBomonokaux cBoOox [1] (mami — K3ILI)
Ta TPEIEIEHTHOIO MPAKTHKOI0 €BPOMEHCHKOTO Cyay
3 mipaB mroauan (mani — €CIUI, Cyn, €Bporelicbkuit
Cyn); 2) HasABHICTh BIHCHKOBHX CY/IIB CyICPCUHTH
4. 6 c1. 125 Koncturymii Ykpainu [2], sika 3a60po-
HS€ CTBOPCHHS HAA3BUYAHUX Ta OCOOJNWBUX CYIIB;
3) «BiiicbKOBI B MaHTii» (Cymmi, SKi MaioTh odinep-
ChbKi 3BaHHSA) pPO3TLIIAIOTH CIPaBH TIPOTH BCTa-
HOBJICHOTO TIOPSIIKY HECEHHsI BIHCHKOBOI CITY)KOH
(BIHICEKOBI TIPaBONOPYIIICHHS), a OTKE, HE MOXYTh
Oytn 00’ekTMBHUMH; 4) CyAns BIHCHKOBOTO Cydy HE
MO>Ke OyTH IIOBHICTIO HEYIIEPEIKSHIM, OCKUTBKHU BiH
€ TAMOPSAKOBAHUM KOMaHTyBaHHIO. TiCHUII 3B’ 30K
BIMICHKOBHIX CYHIB i3 BIiCEKOBOIO CHEpOr0 MOXKE IpH-
3BECTH JI0 BTPYYaHHS y IMPOIIEC MPaBOCYMS 3 OOKY
KOMaHIUPiB BIHCHKOBHX YaCTHH 200 MOCATOBUX OCI0
MinictepcTBa o0oponu Ykpainu. @inaHncyBaHHS Bili-
CHKOBHUX CVIIB 3a paxyHOK MiHicTepcTBa 00OpOHH
YKpaiHu CTBOPIOE 3arpo3y «MarepialbHOTO» THCKY
Ha I1i CyaIH; 5) CIIpaBH, 10 PO3MISAAIOTHCS Y BOEHHHX
Cylax, He MalTh HACTUIHKH ICTOTHHUX OCOOIMBOC-
Tel, 0 OOYMOBITIOBAJIO O CTBOPEHHS CHCTEMH Bili-

CHKOBHUX CYiB; 6) BIICHKOBI CyIl HE MAIOTh BJIACHOT
BIIOKpEeMJICHOI chepH IOPUCIAUKITIT, a JINIIE By3bKHi
MpenIMeT BilaHHS — CIIPaBU IPO BiICHKOBI 37I0YMHH,
TOMY MOXYTh BUHUKATH KOH(MITIKTH FOPUCTUKITIHA Bili-
CHKOBHUX Ta MICIIEBUX CY/iB; 7) 0COOIMBOCTI CHCTEMH
BIMICHKOBHX CYiB, sIka HE BIOIOBiZa€ amMiHicTpa-
THBHO-TEPHUTOPIAILHOMY YCTPOIO YKpaiHH, BiATmO-
BIJIHO JI0 SIKOTO OYIYIOTHCS BCI iHIIN CYIU B EeprKaBi,
CTBOPIOE TIPOOJIEMH 3 BU3HAYCHHSIM CYIIB, O SIKUX
MOXXYTh OCKap)XyBaTHCS PIIICHHS BIHCHKOBUX CY/iB.
[TepemyciM 1€ CTOCYETBCS ameNAMiHHOTO OCKap-
KEHHSI, sIKe Mae OyTH 3a0e3leueHe B yCiX BUIIAIKAX;
8) icHye mpobOnema ¢iHaHCyBaHHS, a caMe — CTBO-
peHHsS BIHCHKOBUX CyHiB MOTpeOye 3HAYHUX (hiHAH-
COBHX PECYpCiB, SIKHX OpaKye B yMOBax MPOBEICHHS
pedopMamifHIX TMPOIECiB Ta CKOHOMIYHOI KpPH3H;
9) cxopoueHHs chepr BOEHHOI FOCTHIIII — € CTIHKOIO
TEHCHIII€I0 Y BCbOMY CBITI.

Onmnak HerepenOadeHi peaii JOKOPIHHO 3MIHWIIH
nibepalibHi 1/1ei MUPHOTO Yacy CTOCOBHO HETOTpiO-
HOCTI BiiickkoBOi roctuttii. ¥ 2014 p. B Ykpaini po3-
rmoyajacsi aHTUTEPOPHUCTHUYHA oOIepallis (omeparis
00’eTHAaHUX CWJI), a TI0 CyTi BiliHA, sSKa il BiTHOBWIIA
JUCKYCif0 3 TPUBOAY (YHKITIOHYBaHHSA BiiCHKOBOI
focTuIlii B YKpaiHi B IIIIOMYy Ta BIifICBKOBHX CYIiB
30kpemMa. BTim, 3a BiciM pOKiB MONITHYHOTO IHCKY-
TyBaHHS CHCTE€Ma BiHCHKOBOI OCTHIII{ Tak i He Oyma
ctBopeHa. [Ipomecu ii peopmyBaHHS iHOZI cTaBaIN
MPEIMETOM MONITHIHUX CHEKYIALIN, TOMyTiCTCHKIX
JIO3YHT1B, CyIIEPEWINBHX CYIKEHb, OOILSTHOK, OHAK,
Ha JXaib, HE MPIOPUTETHUM HAMPSMOM JAep>KaBHOI
TOJITHKH, (POKYCOM MOJITHYHOI BOJi, MO OOYMOB-
JIOBAJIO TEPIOAMYHICTh BHHUKHEHHS Ta 3aTyXaHHS
iHTEpecy 0 MpoOIeM CTBOPEHHS CHUCTEMH BiHCHKO-
Boi foctumii B VYkpaini. JlomymeHa crpareriuHa
MTOMIJIKA CTajIa TOCTPO BiTIyTHOMO B mtotomy 2022 p.
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icis ToYaTKy MoBHOMAacmTabHO1 30poiiHoi arpecii
Pociiicekoi ®eneparnii momo VYkpainm. Came BoHa
MIPOIEMOHCTPYBaja iCTHUHHICT BiIOMOTO MPHUCIIB’S
«XO4ell MUPY — TOTYHCS 10 BIHI.

Y mepuri ani 30poiiHOi arpecii po0Oora mesKux
cyniB Oyna TOBHICTIO TapaiizoBaHa. [ 0l0BU CymiB,
CyIIi, amapar CydiB Ta HaBiTh CyJ0Ba OXOpPOHAa HeE
MaJI¥ aJIropUTMYy Iii B yMoBax BiitHu. Cyaii He € Biii-
CHPKOBHMH, TOMY Ha TEpUTOPIfAX, sKi Oyau mimmaHi
O0omOapayBaHHIO, ie Oe3IToCepeIHhO YU HABKOJIO Bijl-
OyBaBCsl HACTyI 30pOMHHUX CHIJI arpecopa, iCHyBala
3arpo3a OKymarii, BOHM TE€PMiHOBO MOKHAAIH CBOI
JOMIBKH, BUIKIDKAIA 10 OE3MEYHUX MICT, Y TOMY
4uCIi 1 3a Mexi Tepuropii Ykpainu. Kpim Toro, npu
3arpo3i KHUTTIO, 370POB’I0 Ta Oe3remni ydYacHHKiB
CYIOBOTO TPOBAKEHHS, BiNBiIyBadiB Cydy, CYymmIi
npuiiMany pilleHHS 0OpO 3YHNMHEHHS 3IiHCHEHHS
CYIOYMHCTBA /10 YCYHEHHSI 0OCTaBHH, SIKi 3yMOBHIJIH
MPUIIMHEHHS po3rsiay crpas. IIpudyomy Take 3ynu-
HEHHA B 0araTbox BUIaJKax TPUBAE i OCI.

[Tig yac BoeHHHX Aiil y mepiri Micslli BiHA Oynu
3pyiHOBaHI a00 ICTOTHO TONIKO/KEHI HIICTh IPH-
MIIIeHb CYIiB, Cepell AKX YOTHUPH — allesIiiHi
cynu. PakeTHuM 00CTpiNioM 3pyHHOBAHO iCTOPUYHY
OyziBimo XapKiBCHKOTO amensiiiiHoro cyxay, l'ocmo-
JapchKoro cyny MukonaiBebkoi o0macTi, MOmIKon-
eHi OymiBni YepHIriBChbKOTO amneNsniiHOTO Cyay
ta ['ocomapcrkoro cyny UepHiriBchkoi odnacTi. Ae
TOJIOBHE — € JIFOACHKI BTPAaTH.

BusiBunacst HeroroBoo 10 3a0e3neyeHHsT HaJeK-
HOTO  (YHKIIOHYBaHHS TIPAaBOBUX  IHCTHUTYIIH
i cucTeMa yKpaiHChKOTO IPOLIECYaTbHOTO 3aKOHOaB-
CTBa, aJkKe MPOoIleCyalbHi KOJEKCH Oyl MPUHHATI 3a
MHUPHHUX 4aciB Ta po3paxoBaHi Ha MHUpHHH 4ac. Lle
00yMOBHIIO TEPMiHOBY pO3pO0OKY Ta HaxiciaHHs Bep-
xoBHUM CyznoMm JnucTiB-po3’sicueHs «1llomo okpemux
MUTaHb 3IiHCHEHHS KPUMiHAJIBHOTO NPOBAKECHHS
B YMOBax BO€HHOTro0 cTany» [3]. Kpim Toro, y 3B’s13Ky
3 HEMOXJIMBICTIO CyJaMu 3IiHCHIOBAaTH MPaBOCYIAS
6 Oepesns 2022 p. I'onosa Bepxosnoro Cyny cBoiM
PO3MOPSIKEHHSAM 3MIHHMB TEPUTOpiaJIbHY MiAcCyn-
HICTh CYZIOBHX crpaB 48 cymiB.

OnHak, HE3BaXalO4W Ha CKIAJAHY CHTYalilo,
OpraHd OXOPOHH TPABOIOPSAIKY IPOAOBXKYBAIH
(YHKUiOHYBaTH Ta 3OIHCHIOBaTH HE JHILIE OIip
BOPOTY, a i Z0CyH0BE PO3CIiAyBaHHs BAMHEHUX 3710~
YUHIB, M0 O0YMOBIIOBAJIO HEOOXiHICTh PO3TISAY
CIITYMMH CYIISIMH KJIOIMOTaHb CTOCOBHO OOpaHHA
3amoOiKHUX 3aXOiB, 3aXOAiB 3a0e3NeYeHHS Kpu-
MiHAJIBHOTO MPOBAKEHHs, MPOBEACHHS CIiAYMX
(po31IyKOBHX) Ta HEMIACHUX CHiTYMX (PO3IIYKO-
Bux) aiil. Kpim toro, ctanom Ha 22 nunus 2022 p.
10 €IMHOTO PEeECTPY JOCYIOBUX PO3CIiAyBaHb BHE-
CeHi BIZIOMOCTI Ta PO3IOYaTi AOCYAOBI PO3CIiTy-
BaHHS CTOCOBHO 24 632 310uMHIB arpecii Ta BO€H-
HUX 37104MHiB; 11 751 3m04MHY NPOTH HALlIOHATBHOL
Oe3nexu. 3AiHCHIOETBCS JOCYIOBE PO3CIiTyBaHHS
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CTOCOBHO TakK 3BaHOI MaricTpaibHOI CIPaBH OO
arpecii Pocii, B skiif 3a04HO (in absentia) TOBi-
JIOMJICHO TIpo Tino3py 624 oci0 TpeacTaBHUKIB
BiiCHKOBO-TIONITUYHOTO KEPiBHULTBA KpaiHM-arpe-
copa [4]. Lls craructrka BimoOpaxkae JIUIIE BOEHHI
Ta BIMCHLKOBI 3JIOUYMHHU, SIKI BUMHEH] Micg 24 II0TOTO
2022 p. Btim chigui Ta mpOKypopH 3iTKHYIHCS
3 mpoOneMor0 OTPUMAaHHS yXBaj Ha TNPOBEICHHS
cHiaunx (pO3UIYKOBUX) Ta HEITIACHUX CIIT4HX (PO3-
IIYKOBHX) Jil, OOpaHHS CTOCOBHO 3aTpHUMaHHUX
3armoOiKHUX 3aX0iB, OTPUMAaHHS yXBajl Ha 3acToO-
CyBaHHSl 3axOAiB 3a0e3leueHHS KPUMiHAJIbHOTO
MPOBAKEHHSI TOIO, aJKe 3BUYHA CHCTEMa TEPUTO-
pianbHO1 migcyaHocTi Oyma 3pyiiHOBaHa. YacTKoBO
BUITPABHJIO CUTYALil0 HEOAHOPA30BE BHECCHHS 3MiH
Ta JIOTIOBHEHb 10 YHHHOTO 3aKOHOAABCTBA, B TOMY
yrcai i KpUMiHaJbHOTO TpoluecyanbHoro. OpHak,
SK 3BEPHYJIN yBary HayKOBIIi, «TaKi 3MiHM BUMYLICHI
OaslaHCYBaTH MiX OXOPOHOIO HaIliOHAJIHHOI Oe3MeKu
VYkpainu, 3aXiUcTOM ii Bil BHYTPIIIHIX Ta 30BHILIHIX
3arpo3, 3 oJHOro 00Ky, Ta 3a0e3MeYeHHIM OCHOBO-
MOJIOKHUX TIPaB 1 cBOOO TroquHm» [5, 603].

VYce mepepaxoBaHe BUILE Aa€ MiACTaBH HE JIMIIC
MOCTABUTH IUTAHHSA NP0 IOUIJIBHICTH CTBOPEHHS
Ta (YHKLIOHYBaHHS B Jep)KaBi CHUCTEMH BiHCHKO-
BOI FOCTHIII, IKa HAaBITh B YMOBaX BilfHM JO3BOJIMIIA
0 He 3yNMMHUTH BUKOHAHHS CyIaMH KOHCTHTYLiHHOI
¢byHKLil mpaBocynas, a MOOUTi3aliifHO PO3TOPHYTH
BICHKOBI CyH HaBiTh Y BOEHHHX yYMOBax Ha TEpH-
TOpisiX, HAOIVDKEHUX J0 30HU OOHOBHX JIili, Ta MOB-
HOLIIHHO 3[iiCHIOBAaTH NPAaBOCYAIS, @ TAKOXK CyIOBHUIH
KOHTPOITb.

AHaji3 ocTta”HiX JoKepea 1 myOsikamii.
[MuranHs npo QyHKUIOHYBaHHS BiHCHKOBOI IOCTHIII]
B JIeprKaBi, Ipo Oe3CyMHIBHI IepeBaru Ta HeraTHBHI
aCITIeKTH, SKI MOXYTH ii CYNpPOBOAXKYBaTH, HEOIHO-
pasoBO CTaBalM IMPEIMETOM pO3IISAY HAyKOBIIB.
He omuHanu yBaroto 11i nuTaHHs # TPaKTHKH: CYIi,
MIPOKYPOPH, MOJITUKY, BiChKOBi. OCOOIMBO aKTUBI-
3yBajiacs JUCKYCisl 3 MPHUBOLY CTBOPEHHS CHCTEMH
BICHKOBOI IOCTHILIT B LIJOMY Ta BiCHKOBHX CYHiB
30KpeMa Micis MoYaTKy aHTUTEPOPUCTUIHOT oneparii
(omepauii 00’€qHAHUX CHJI), @ TAKOXK MICIsI OYATKY
noBHoMacmTaOHoi BiliHM Pocii mpotu Ykpainu, sxa
Oyna mpuxoBaHa JUIs BCi€i CBITOBOi CHIJIBHOTH ITiJT
Ha3BOIO «cIeliajbHa BiiChKOBa omepamis». Xapak-
TEpU3YIOYH CTaH HayKOBOi pO3pOOKHM 3ajaeKiIapoBa-
HOi mpoOeMaTUKy B CydacHild Haylli Ta MPaKTHI,
JOUITBHO 3TafiaTH poOOTH TaKWX BYCHHUX Ta Mpak-
TuKiB, sk B. baOkoBa, O. baraneusp, [1. boryupkuii,
M. benanmwk, 0. boopos, M. T'onomiia, B. Jlonexan,
0. 3apxiH, [1. M. Kapkau, P. B. Kyii6ina, A. B. JIankis,
O. JlutBak, M. Jlyuis, B. Mansipenko, I. MapoukiH,
C. OBepuyk, B. IMumunmuyk, C. [logkomaes, B. Cep-
mok, I. Cepena, M. Pynenko, O. Tkauyk, O. Tonouxko,
M. Typxkor, B. Illepuenko, B. IlIBeus, B. Illumikis,
M. SxkuMuyk Ta iH.
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BriMm cnig HaromocuTw Ha TOMY, IO TIUOOKOTO
JIOCIIKEHHS 3 Ii€l TpoOIeMaTHKN B CyYacHHUX pea-
misx (micns mpoBefeHHS pedopM BIHCHKOBOI IOCTH-
mii B 0araTrhbOX €BPOIEHCHKUX JIepiKaBax), sike O
cnMpaocs Ha HOPIBHAJIBHO-IIPABOBY METOIOJIOTIIO,
MPaKTUKYy €BPONEHCHKOrO Cydy 3 MpaB JIIOAWHH,
poBezieHo He Oyino. [lyGoikariii nepeBakHO HOCATH
myOMNUCTHYHUHE, TOYKOBUW Xapaktep. I[Ipumdomy
BapTO BKa3aTW Ha Te, IO 3HAYHA OUIBIIICTH TYMOK
CTOCOBHO HEOOXiTHOCTI (DyHKITIOHyBaHHS BiHCHKOBOT
FOCTHLI{ BUCTIOBIIOETHCS CaMe MPAaKTUIHUMHU ITPaLliB-
HUKaMHM Ha YUCJICHHUX HayKOBO-TIIPAKTUYHUX KOH(e-
peHtisx [6; 7; 8; 9; 10; 11], B iHTepB’10, B 3acobax
MacoBoi iHpopMartii.

MeToro €TaTTi € y3araJbHEHHs MiAXOAIB HAayKOB-
LiB Ta MPAKTUKIB 10 i/1el QYHKI[IOHyBaHHS B JeprkKaBi
BiICBKOBOI FOCTHIIii, 3BE€PHEHHSI 10 3apyODKHUX Aep-
JKaB, B SKAX CTBOpeHa Ta (PYHKIIIOHYE cHUCcTeMa Biii-
CbKOBOI FOCTHLII, MPOBEACHHSA y3arajJbHEHHS IpaK-
tuku €CIUL, B skiti Cyn po3misimaB MUATaHHS IIOIO
3a0e3IeyeHHs] MpaBa Ha CIPaBeUIMBUKA Cyd y Bild-
CBKOBHUX CyJaX, a TakoX (JOpMyBaHHS Ha IIiii OCHOBI
BJIaCHHMX BHCHOBKIB Ta BCTaHOBJICHHS JACTCPMiHAHTIB
BiJTHOBJICHHSI B JIEP’KaBi CUCTEMH BifICHKOBOI FOCTHIII.

Buknaa ocHoBHoro marepiaay. Cucrema Biid-
CHKOBOI IOCTHLIi YKpaiHM TpuBaJIUil 4dac Xapakre-
pu3yBaiacsi CymnepewIMBHUMHU TeHaeHUisiMu. OpHi
OpraH BiHiCHKOBOI IOCTHMLIi, HANPHUKIAM, CIIOYATKY
BiliCBKOBa NPOKypaTypa, a 3rofiom CrenianizoBana
TPOKyparypa y BIliCHKOBil Ta oOopoHHIH cdepi,
Oynu BigHOBIEHI 1 3apas3 e(EKTHBHO TPALIOIOTh.
[Hmi Oynu iKBiZOBaHi, ane He BTUXAIOTh CIIOPU IO
Bilpo/keHHsT iX ¢yHKmioHyBaHHs. lle, Hanpukman,
CTOCY€ETHCS BiJTHOBJICHHS pOOOTH BiHICHKOBUX CY/IiB.
Tperi mpoONOHY€ETHCSI CTBOPUTH 3aHOBO, 3BAXKAIOUH
Ha icHyroui peamii. Hanpuknaza, jgyHae mpormo3uiiis
00 CTBOpPEHHA Jlep»aBHOro BiCHKOBOTO OIOPO
po3ciigyBanb [12; 13] abo BilicbkoBoi momimii [14].
BincyTHs i eqHICTh MOTIIAIIB HA TE, IKi caMe OpraHu
IMOBHUHHI BXOJAUTH 10 CUCTEMH BIMCHKOBOI FOCTHUIIIT.

Bararuii nocBig ¢pyHKLIOHYBaHHS OpraHiB BiiCHKO-
Boi roctuuii B YkpaiHi OyB chopMOBaHHIA NIEPEBAKHO
B niepion ii nepeOyBaHHs y ckinaai PagsHacpkoro Corosy,
1110, MOXKJIMBO, i 00YMOBHJIO iHTYiTHBHE 3anlepedeHHs
TaKOrO JIOCBiy 1 CTaBJECHHS IO OpTraHiB BiHCHKOBOI
IOCTHLII SIK 7O PYAMMEHTIB PaASHCHKOTO MHHYIIOTO
Ta MParHeHHs 0 MOCTYIOBOI BiIMOBH BiJ HUX.

Ha momeHT mporosnomieHHs: YKpaiHOIO He3aJex-
HocTi 24 cepras 1991 p. B nepxkasi GpyHKIiOHYBaIH
OpraHu BiliCbKOBO{ IOCTHII{, a camMe — BIHCHKOBI TpH-
OyHanu Ta BiliCbKOBa NpOKyparypa. Y KOHLENTY-
aIbHOMY JOKYMEHT1 JepiKaBH, sIKa CTaja Ha LUIIX
He3anexxHocTi Bix PangsHcekoro Cotrosy, mo mnepea-
0adaB KJIIOYOBI ITOJIOKEHHS NMPaBoBOi pedopmu, —
«Konuenuii cynoBo-mpaBoBoi pedopmu B YipaiHi»
Bix 28 kBiTHA 1992 p. — 3a3Ha4anocs, 10, BPaxoBy-
1oud cnenr@iky AisIbHOCTI BIHCHKOBUX (POPMYBaHb,
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y CHCTeMi 3arajbHUX CyHiB MalTh OyTH 36epe>1<eHi
BiIHCBHKOB1 cynu, SIK1 3HAYHO peq)opMyIOTLc;I 1 3BiJIb-
HSIIOTBCS B Oynb-sIKOT 3aJI€KHOCTI Bif BiiCHKOBOTO
KOMaHOyBaHHS. BOHM MaiOoThb pO3MIAJAaTH TiIBKH
CHpaBH MPO BiHICHKOBI 3JI0YMHHU BilICBKOBOCITY>KOOB-
IiB Ta CIIPaBU MPO IX COLiadbHUK 3axXuCT. Bumoro
IHCTaHINEI0 BiHCHKOBOT IOCTUIIT Mae OyTH BilichKOBa
Komnerist BepxoBroro Cyny, sk anensiiiHa iHCTaHIIis
y CIIpaBax, PO3IISIHYTHX BIHCHKOBUMH CyAaMH OKpY-
riB MO mepuiid iHCTaHILii, KpiM CrpaB, PO3IISIHYTHUX
CYIJISIMU 3 PO3LIUPEHOIO KOJIETIEI0 CYJJOBHX 3acijiaTe-
JIiB Ta KacalliiHOK 1HCTAHIII€I0 B YCIX CIpaBax, po3-
DISIHYTHX BiICBKOBHMU CyJlaMH TapHi30HIB, OKpYTiB,
y TOMY YHCHi 1 IO crIpaBax, pO3MIAHYTHX 3@ Y4acTIO
cynoBux 3acingarenis [15].

TakyuM 4YMHOM, Ha IOYAaTKOBOMY eTami HpoBe-
JEHHs CyI0BO-TIpaBOBOi pedopmMu B YKpaiHi micis
HaOyTTs He3aJeKHOCTI OyJIo IPUHHATO CTpaTeriyHe
pimieHHss Tpo 30epekeHHS BIHCHKOBOI IOCTHMLII
3 4acTKOBHUM ii pedopmyBaHHSIM, 1m0 ¥ Oyno 3po-
oneno B motomy 1993 p. [locranoBoro BepxoBHoi
Pamu Vkpainu — BilicbkoBi TpuOyHanu Oynau mepe-
HMEHOBaHi y BIICHKOBI CyIH.

15 mucronana 1991 p. y 3akoni «IIpo mpokypa-
Typy» [16] Oyno 3akpinneHo cTBOpeHHs BiliCHKOBHUX
NPOKYpaTyp, BU3HAYEHO IXHIO CHCTEMY, a TaKOX
BCTaHOBJIEHO BUMOTH JI0 iX CIiBPOOIiTHHKIB.

Y 1994 p. unnHMi Ha Toil wac 3akoH «lIpo
cynoycrpiii Yipaincekoi CCCP» Bim 1981 p. Oys
JIOTIOBHEHHI TaBoio 3' «BilickkoBi cymu», B sIKii
YHOPMOBYBAJTUCS IUTAHHS 1X OpraHizarii Ta QyHKIIi-
onyBaHH# [17]. BilicbkoBi cyau (yHKIIOHYBaiId 10
2010 p.

Y 2002 p. B Ykpaini Oyna cTtBopeHa BiiicbkoBa
ciryx0a ipaBoniopsaky [ 18], sxa, ax 6aunmo, i 3aBep-
mria pOpMyBaHHS CHCTEMH BifICHKOBOI FOCTHILII.

[locTynoBo HANpUKIHII MEPIIOTO IECATHIIITTS
XXI cr. akTHBHO cTaja 00TOBOPIOBATHUCH iiesl MO0
JKBilyBaHHSA BIiHCHKOBUX CY[iB, IIO0 i OOYMOBHJIO
MIOYaTOK €Taly KpU3H BifCbKOBOI I0CTHLII. 30KpeMa,
VYkazom Ilpesunenra VYkpainm Bikropa Omienka
10 TpaBHs 2006 p. Oyna cxBayeHa «KoHueniis Bao-
CKOHAJICHHS CY/{iBHUIITBA AJIsl yTBEPAKCHHS CIIpaBe.-
JUBOTO CyAy B YKpaiHi Bi{IOBITHO IO €BPOMEHCHKIX
cranmaprtiey [19], sxa He mepenbauana BiliCBKOBHX
CyniB y CynoBiii cuctemi Ykpainu. Peanizyroun momo-
JKEHHS [IbOTO IPOTPAaMHOI0 JOKyMeHTa, lIpe3uneHT
VYkpainu Bikrop SlHykoBuu, sxuii OyB BioMHi CBO-
iMu HeOe3MeUHUMH [T AEP)KaBU MOIISAaMH, CIps-
MOBAaHHMMH Ha JeMiJiTapu3allito YKpaiHu, y BepecHi
2010 p. BugaB Ykas3, sKUM JiKBiyBaB 15 BiliCbKOBHX
CyHiB, cepe[l IKHUX JIBa anelsiiHuX Ta 13 MicieBux,
JIe TIpaItoBaio 75 BIICHKOBUX CY/JIiB.

Cepen iHIIOTO JIIKBi{yBaHHSI CUCTEMH BiliCHKOBHX
CyIliB 00TPYHTOBYBAJIOCS THM, IO KUJIBKICTh CIPaB, sIKi
HUMH PO3IVIAIAIOTHCS, € HACTUIBKYA HE3HAYHOIO, 1110 iX
YTPUMaHHS € €KOHOMIYHO HezouiIbHUM. CBOIO MO3H-
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if0 3 TpHBOMY Hee(eKTHBHOCTI (DyHKIIIOHYBaHHS
BIICBKOBHUX CYIIiB, a OT)KE, ¥ HEMOUIIBHOCTI iX iCHY-
BaHHS BUCJIOBMJIM 3aXifHi eKcIiepTH. IcHyBana HaBiTh
KaTeropuyHa JyMKa JesKUX eKCIEPTiB Ipo Te, 1110 Bili-
CBKOBI Cynu OyiH JIIKBiJJOBaHI HABMHCHO, SIK YaCTHHA
po3Bany BilichKoBUX iHCTHTYIiH [muB.: 20]. Ilepen-
Oayajiacd TakOX ITOBHA JIKBiOAIis CIEmiali30BaHOI
MIPOKYpaTypH, Ha SIKy MOKJIAJAJIUCS HNOBHOBa)KCHHS
3IiMICHEHHS HAMISMy 32 JOTPUMAaHHSIM 3aKOHIB Y Biii-
chKoBiil cdepi. o pedi, muaHyBasocs i CKOpOYCHHS
yrcenpHOCTI 30poitHnx Cun Yipainu g0 70 Tuc. ocio.
30Kkpema, AMHaMiKa CKOPOUYCHHS Majia OyTH TaKoo:
2001 p. —3MeHIIeHHS KUTbKOCTI 30poiHIX crit 3 245 no
192 tuc. ocib; y 2013 p. — mo 165,5 tuc. ociod, cepen
skux 120,9 tuc. BilicekoBocmyxOo0BIiB. [lo 2017 p.
grcenpHiCTh 3CY moBuHHA Oyna ckimagary 10 70 THC.
BiICBKOBOCTYX00BIIIB [21].

CraBneHHS [0 CHCTEMH BIHCHKOBOi FOCTHILIL
3HAYHO 3MIHMJIOCS MiCTIs 3arOCTPEHHS BIHCHKOBO-TIO-
miTnaHOi cutyarii B Ykpaini y 2014 p. [lo 3axony
VYkpainu «[Ipo npoxyparypy» B cepmri 2014 p. Oymu
BHECEHI 3MiHH MO0 CTBOPEHHS BIMCHKOBOI TMPO-
KyparypH, sika 110 CyTi He IiepepuBaja CBOIO poOOTY,
a 3 2012 p. Oynma peopraHizoBaHa B IPOKYpPaTypy
3 HaDIAMy 3a JAOTPUMAaHHSAM 3aKOHIB y BIHCHKOBIH
cdepi. 3romom y HoBoMy 3akoHi «IIpo mpokyparypy»
[22] Gyno 3akpimieHo cTaTyc BICHBKOBHX MPOKYpa-
TYp SIK OKpeMoi JIaHKH CHUCTEeMH NpoKypaTypu. Kpim
TOTO, aKTyali3yBajlacsl IUCKYCisi 3 NPUBOLY CTBO-
pEeHHSI BIFICBKOBOI FOCTHIIII.

besnepeunnMm € Te, moO eheKTUBHICTh (QYHKIII-
OHYBaHHSI MOXXE 3a0€3MeUHTH caMe CHUCTeMa opra-
HIB BiliCHKOBOI IOCTHIIi1, OCKIJIbKH JIUIIIE 3aBEpIIICHA
cHcTeMa 3/1aTHA MPALIOBAaTH 3JaroKCHO Ta BUKOHY-
BaTH (QYHKLIIO, SIKa Ha Hel MOKIIAJAEThCS IEPHKABOIO.

SIKI110 TOBOPUTH PO CHCTEMY BiHCBHKOBOI IOCTH-
ii, TO MOXHa PO3MVISAAATH ii B IIUPOKOMY Ta BY3b-
KOMY 3Ha4eHHi. Y By3bKOMY 3Hau€HHI MiJ BilCHKO-
BOIO IOCTHUIII€I0 PO3YMIIOTBCS JIMILE BiCHKOBI CYIH.
B mmpoxomy po3ymiHHI, Ha Hall HOINAL, MOHATTA
«BIMCHKOBA IOCTHULIS» OXOIUTIOE TIOENHAHI 3B’S3-
KaMH KOOpAMHALIII CY0Bi Ta MPaBOOXOPOHHI OpraHy,
KOMIIETEHIIisl SIKUX PO3MOBCIOIKYETHCSI Ha IPaBoO-
BIIHOCHHHM, IO BUHHUKAIOTh CTOCOBHO OpraHizarii
Ta nismbHOCTI 30poitHnx Cuin YkpaiHm Ta iHIINX
BOEHI30BaHUX (OPMYBaHb, a TaKOX OCi0, sIKi mepe-
OyBaloTh B iX CKJIaJli Ta MalOTh CTaTyC BilCHKOBOC-
Ty>X00BLS.

Buxopnsuum 3 Takoro po3ymiHHS, 0 CUCTEMH Bild-
CHKOBOI FOCTHIIi, Ha HAIl MOIJISA, MOXHA BiIHECTH
Taki opranu: 1) opras, sKHi Ma€ 30iMCHIOBaTH A0CY-
JIOBE pO3CIIiAyBaHHs Ta/abo MiATPUMYBATH MPaBOIO-
pAIOK, Ta/abo OmepaTHBHO-PO3LIYKOBY AisJIbHICTE;
2) opraH, KUl Ma€ 3IHCHIOBaTH HATJISAJ 33 3aKOHHI-
CTI0; 3) BiHICHKOBI Cynu.

OO6csr cTarTi HE NO3BOJISIE NETATBLHO PO3IISIHYTH
ICTOpil0 CTAaHOBNIEHHS Ta (QYHKIIOHATBHOTO TpH-
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3HAUCHHS OPraHiB, SIKi MAlOTh BXOOUTU 10 CHCTEMH
BilicbKOBOI roctuilii. BTiM BBakaeMo 3a HeoOXimHe
KOPOTKO 3yIIMHUTHCS HA OKPEMHX MMUTAHHSX.

1. BiiicekoBa ciryx0a nmpaBoropsiiKy B 30poitHuX
Cunax YkpaiHu — crieliaibHe paBooXOpoHHE (op-
MyBaHHs B ckiani 30poitanx Cun Ykpainu, npusHa-
4yeHe Ui 3a0e3MedeHHs! MPaBONOPSAAKY 1 BIHCHKOBOT
JUCLUIUTIHU cepell BiHCHKOBOCTYXOOBLIB 30poii-
Hux Cun YkpaiHM B MICISX JUCIOKAIi BiACHKO-
BUX YaCTHH, Y BIMCHKOBHX HaBYAJILHUX 3aKJIAAax,
yCTaHOBaxX Ta OpraHi3alisiX, BIHCPKOBUX MiCTEUKaXx,
Ha BYJIUIFX 1 B TPOMAJICBKUX MICISIX; Ui 3arto0i-
TaHHS KPUMIHAJBHUM Ta 1HIIMM HpaBOMOPYIICHHIM
y 30poiiHux Cunax YkpaiHu, iX MPUIUHEHHS; IS
3axXHCTy HUTTS, 310pPOB’S, MpaB i 3aKOHHUX 1HTEpe-
CiB BIHCHKOBOCIIYKOOBIIiB, BiiCHKOBO3000B’sI3aHIX
mig 4ac MPOXOKEHHs HUMH 300piB, MpauiBHUKIB
30poitaux Cuit Ykpainu, a Takox AJIs 3aXUCTy MaiiHa
30poitanx Cun YkpaiHu BiJ po3KpaJaHHs Ta IHIINX
NPOTUIPABHUX TOCATaHb, a TAKOXK JAJIs Y4acTi B MPo-
TU/Ii TUBEPCIIHUM MPOSIBaM 1 TEPOPUCTUIHUM aKTaM
Ha BiiCBKOBUX 00’ €KTax.

BiiickkoBa ciry:x0a mpaBomopsaaKy B YKpaiHi, sIK
3a3Hadanocs Buile, Oyna creopena y 2002 p., pyHK-
I[IOHY€E Ha MiICTaBi OHOWMEHHOTO 3aKOHY YKpaiHU.

Cepen 3aBnmanb BiiicbkoBOi ciayx0u mpaBo-
nopsiaky y 30poitnux Cuiax YkpaiHu, 30Kpema:
a) BUSIBJIICHHS MPUYUH, MEPEIyMOB 1 0OCTaBUH KpH-
MiHaJBPHUX Ta IHIIMX MPABOIOPYLIEHb, BUMHEHUX
y BIHCHKOBHMX YacTHHAxX Ta Ha BIHCHKOBHX 00’€KTax;
po3I1IyK 0ci0, SIKi CAaMOBUILHO 3aJUINWIA BiCHKOBI
YacTHHU (Micls ciryxO0H); 0) 3armo0iranHsi BANHEHHIO
1 MPUIMHEHHS! KPUMIHANBHUX Ta 1HIIMX MPaBOIOPY-
nreHb y 30poiinnx Cunax YkpaiHu; B) y4acTh B OXOPOHi
BIICHKOBUX 00’€KTiB Ta 3a0e€3ICUeHHI IPOMajICBKOTO
MOPSAZKY 1 BIHICBKOBOT IMCUMIUTIHU cepe]] BiliCBKOBOC-
Jy»O0O0BIIIB Y MICISAX JAMCIOKAIlii BiiCBKOBHX YacTHH,
BilICBKOBHX MiCTE€UKaX, Ha BYJHLIX 1 B TPOMaICHKUX
MicLSIX; T) BUKOHAaHHS B IepeadadeHuX 3aKOHOM
BUIMAJKaX pillieHb PO TPUMAaHHsI BiiCHKOBOCITYKOOB-
B Ha TaynTBaxTi; 1) 3a0e3MeyeHHs] BUKOHAHHS KpH-
MIHaJIBHOTO TIOKapaHHS CTOCOBHO BiliCHKOBOCITYK-
OOBIIIB, SIKi 32 BUPOKOM CYAY 3acyIKeHi 10 TPUMaHHS
B IMCLMILTIHAPHOMY OaTallbioHi; €) y4acTh y MPOTUAii
JUBEPCITHUM TPOsiBaM Ta TEPOPUCTUYHUM aKTaM Ha
BilicCbKOBUX 00’€KTax Ta iH.

[Ipu npuiHATTI pilleHHs PO BBEICHHS B YKpa-
{HI YM B OKpeMUX ii MICIIEBOCTAX PEKUMY BOEHHOTO
abo Haa3BHYaliHOTO CTaHy Ha BilicbKOBY City)Oy
NPaBOTOPSAKY JONATKOBO MOKIAJArOTHCS 3aBIAHHS
I0/10: a) y4acTi B OOpOTHOI 3 BOPOIKUMH JTUBEPCIii-
HO-PO3BiAyBAIFHIUMHU TpyNamMH Ha TepuTopii Ykpa-
iHu; 0) opranizauii 300py, CyPOBOIKEHHSI Ta OXO-
POHH BiliICLKOBOIOJIOHEHHUX 3 MicCIlb (MicCIIeBOCTEH),
Jie BOHH YTPUMYIOTBCS MICIIS B3ATTA iX y TIOJNOH, JI0
TaboOpiB AN TPUMaHHS BiHCHKOBOMOJIOHEHHX abo
JIUTBHULG JJIE  TPUMaHHS BiliChKOBOIOJOHEHUX;
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B) 3a0e3medYeHHS JOTPUMAaHHS KOMEHAAHTCHKOL
TOIMHU B TapHI30HAX; T') OXOPOHU BIHCHKOBHX 00’ €K-
TiB, BIHICHKOBHX MiCTEYOK Ta iX HACEIICHHS, CIPUSHHS
Horo eBakyallii; 1) BiJHOBJIEHHS Ta IIiITPAUMAaHHS
MOPSAKY 1 IOUCHMIDIIHK Yy BIHCHKOBHX YacTHHAX;
€) KOHTPOJIO 32 pPyXOM TPAHCHOPTHUX 3aco0iB
i mepeBe3eHHsM BaHTaxiB 30porHux Cun Ykpainu
(ct. 3 3akomny).

Sk Oaummo, BilicbkoBa ciyx0a MPaBOMOPAIKY
B 30poitanx Cunax YkpaiHH He HajijieHa TTOBHOBA-
KEHHSIMH 3IHCHIOBATH JOCYIOBE PO3CIiyBaHHSI
BIHCHKOBUX KPHMiHQJIBHUX IIPaBONOPYIIEHb, XO4a
TpUBAIMH 4Yac OOroBOPIOBANACS MPONO3MLIA CTO-
COBHO CTBOPEHHS Ha ii OCHOBi BIMCBHKOBOI MOIIIIii,
siKa MaJia O BKa3aHi TOBHOBAKECHHSI.

Pazom 3 tum 17 Bepecus 2021 p. Ykazom Ilpe-
sunmeHTa Ykpaian Ne 473/2021 Oyno BBeIeHO B [Iit0
Pimennst Pagm HamioHanbHOI Oe3nexu i 00OpOHH
VYkpainu «lIpo crpareriunmnii 000poHHUIT OrONIETEHb
VYkpainn» [24]. Lum nporpaMHUM [JOKYMEHTOM
niependavanocst peopmyBaHHs BilickkoBOI ciyxOu
npaBonopsaaky y 30poinux Cunax Ykpainu y Biid-
ChKOBY Tomimiro (1. 5.7). Sk odikyBaHUil pe3ymbrar
pedopmariiiaux TmporeciB  mependadanocs CTBO-
peHHs BilicekkoBoi mominii, 34aTHOI BHKOHYBaTH
3aBIaHHS 3 MIATPUMAHHS HPaBOIOPSAKY B CHCTEMI
MinicrepcTBa 000poHH YKpaiHu.

3ais OBOTO MJIAHYBAJIOCA 3OIMCHUTH PO3BUTOK
CIIPOMOXKHOCTEH CITITYMX MiAPO3IUTIB Ta MiAPO3MLTIB
OIIepaTUBHO-PO3IIYKOBUX 3ax0/liB BiliChKOBOI MmOTi-
11ii; PO3BUTOK CIIPOMOXKHOCTEH OpTaHiB YIIPaBIIiHHS
BiiicpkoBoi momimii i3 3a0e3neueHHs] TPaBONOPSIKY
Ta AHTUTEPOPHCTUYHOTO 3a0e3MEUYEeHHS Ha IOTEH-
niiHO Hebe3meyHnx 00’ekTax y cucreMi MiHicTep-
cTBa O00OOpPOHM YKpaiHH; JOCSTHEHHS CYMICHOCTI
BiiicpkoBoi mominii 3 BigHOBITHUMH CTPYKTYpaMu
nepxaB — wieHiB HATO.

HamaranHs cTBOpUTH BIiHCBKOBY IOJILIIO BKE
HEOAHOPAa30BO 3aKiHYYyBAJINCS BHECEHHSAM 10 Bep-
xoBHOI Pagu YkpaiHu BiATIOBIIHUX 3aKOHOITPOEKTIB.
Hanpuxnan, 3akonomnpoekt «IIpo BilicbkoBy mouti-
uiro» OyB po3pobnenuii me B 2015 p., ogHak iioro
He OyJI0 HaBiTh BKIIFOUEHO J0 MOPSAKY ASHHOTO [24].
VY mosicHIOBaNbHIM 3amucii poO3pOOHUKH 3aKOHO-
MIPOEKTY BKa3yBaJd, 10 BOHMU CIHPAJHUCS Ha Te, IO
B MEpeBakHiH OUIBIIOCTI MPOBIAHUX KpaiH €Bponu
Ta CBITY iCHYe BiliCbKOBa MOJiLis, MPaBOOXOPOHHI
OpraHd 3 BiICHKOBHM CTaTycoM (BifiCHKOBA ITOIILis,
KapabiHepH, kaHaapMepis) QyHKLIOHYIOTb Y CTPYK-
Typi iX 30pOHHHMX CHWIJI, MiANOPSAKOBaHI MIiHICTPY
00opoHN a00 MaloTh MOIBIHHE MiANOPAIKYBAHHS,
Ha/iJIeHI IIMPOKUMH TMOBHOBKEHHSMH IIOJO BHUSIB-
JICHHS, TIPUIIMHEHHS! Ta PO3CIiAyBaHHSA 3JI0YMHIB,
CKOEHUX BiHCHKOBOCITYXOOBLISIMH, @ TaKOX BHKO-
HYIOTh TOJNIIEWChKiI Ta agMiHICTpaTHBHI (QYHKIIT
B iHTepecax Beiel kpainu. [1ix yac mpuHHATTS HOBOTO
KpuminansHoro mponecyansHoro koaekcy 2012 p.
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(mami — KIIK VYkpaiau) [25] HE Oyn0 CTBOPEHO CIlijl-
yux migpo3aiaiB CinyxOu mpaBonopsaaky. Sk Haci-
JIOK, Ha IIel 9ac y JeprKaBi CKJIanach CHTYAaLlisl, KOJIH
¢akTnyHO B OOMOBMX yMOBax, MiA 4ac BUKOHAHHS
3aBAaHb y 30HI MPOBENEHHS AHTUTEPOPHCTHUYHOI
orepalii fitoya cucTeMa OpraHiB JOCYI0BOTO pO3CiIi-
IyBaHHs He 3a0e3neuye eeKTHBHE Ta OIEepaTUBHE
PO3CiilyBaHHS MacOBHUX BIMCHKOBUX 3JIOYHHIB, IO
HETaTHBHO BIUIMBAE HA CTaH OOErOTOBHOCTI BIHCBHKO-
BUX YacTHH 1 mizpo3ainiB 30poiHnx Cun YkpaiHu
Ta IHIIMX BiCHKOBUX (POPMYBaHb, yTBOPEHHX BiJIIIO-
BiJTHO JI0 3aKOHIB YKpainu [26].

VY nopanbuioMy po3poOKy 3aKOHIB PO BiiiCHKOBY
nojigito  Oyno nopydeHo MiHicTepcTBY 0O0OpOHH
VYkpainu, BTIM BiANOBiAHI MiIPO3AUIH TaK 1 HE OyaH
CTBOpEHI.

[Ticns mowarky 30poiHOi arpecii Pocii momo
VYKpaiHu 3Ha9HO aKTHBi3yBasloCsi 00rOBOpEeHHS HEO0O-
XiZHOCTI CTBOpeHHs BiiicbkoBOI momimii. 3okpema,
BUKOHYBau OOOB’SI3KiB HayajbHHKAa BilichbKOBOi
ciyxOu mpasonopsiaky y 30poiiHux Cumax Ykpa-
iHn — HavanpHuKa [onoBHOTO ympasniHHs Biiickko-
BOI ciry:xOu mpaBonopsiaky 30poiriHux Cun Ykpainu
NOJKOBHUK Bomomumup ['ynon HemonaBHo npeseH-
TyBaB ueproBuii 3akoH Ykpainum «[Ipo BiiicbkoBy
MOJIIiI0». Y JOMOBiJi BiH 3a3HAYMB, IO TPU PO3-
poO1Ii 3aKOHOMIPOEKTY OyB BUBYEHHUI JOCBIJ 1 3aKOHH
Npo BIHCBHKOBY MOMIiLiI0 BCiX KpaiH — uieniB HATO,
a 3a OCHOBY B PO3po0Ili KOHIIEMIIii BiiChKOBOT IOJTi-
1ii B3saTwii 3pazok [lomemi. «KepiBaunreo B [1onbmri
3OiicHIOE TXHIM OYiNBHMK OOOPOHHOTO BiJOMCTBA,
a MM 3aKJIaIaEMO HOPMH IIOAO YMPAaBIiHHS 3 KOOp-
JIMHAIII€EL0, SIKY Oyne 3MiHCHIOBATH MIHICTP O0OOpPOHH.
Kpim Toro, OyayTp 30iiblneHi MOBHOBa)KCHHS Bili-
CHKOBOI MouTiNii, a came — mofani QyHKINI 1ocymo-
BOTO PpO3CIiAyBaHHS Ta OIEPAaTHBHO-PO3IIYKOBOI
TUsIbHOCTI [ 14].

OcHOBHa BIOMIHHICTE BIHCBHKOBOI HOMIIIT Bif
icHytouoi  BiiicbkoBoi  cimyk0M  mpaBOHOPSIKY
NoJsirae B PO3MIMPEHH] 11 KOMIETEHII] 3a paxyHOK
MOKJIAAeHHs Ha Hel KOMIETEHMIi o0 3A1MCHEHHS
PO3CITiIyBaHHs 3JI0UMHIB, BINHCHUX BiliCHKOBOCTYX-
0O0BILsIMH, Ta/a00 BIICHKOBHX 3JI0YHHIB.

Pa3zoM 3 TUM HaglneHHS BIMCHKOBOI MOJILIi MOB-
HOBa)KCHHSIMH 00 3AiiICHEHHS TOCY0BOTO pO3CIIi-
JyBaHHSI [IOB’S132HO 3 TICBHUMH PH3HKAMHU.

[Mo-nepie, cmig BpaxoByBaTd, IO BH3HAYEHHS
MiACHITHOCTI 32 BIHCHKOBOIO TOJILIIEI0 MOXE CTBO-
puTH KOHQIIIKT i3 KoMHOeTeHIieto [lepxaBHOrO 0r0poO
po3ciinyBanb Ta Ciyx0u Oe3nieku Ykpainu. 3BICHO
K, PO3CIiAyBaHHsS 3JIOYHMHIB, BYMHEHHX BIHCHKO-
BOCITYX00BLsIMU, Oyi10 O Oinbll e(eKTUBHUM MpH
3IIUCHEHHI JTOCYIOBOTO PO3CIiAyBaHHS BiliCHKOBOIO
nojiiniero. BTiM mij 3arpo300 MOXe ONMUHHTUCS
HEYTEPEPKEHICTh 31HCHIOBAHOTO BiliCHKOBOIO ITOJTi-
L€ PO3CIiyBaHHS, OCKUIbKM BiliCHKOBA ITOJIIis
i 00’eKkTH 11 JisUTBHOCTI HaJIeKaTHUMYTb N0 cdepu
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ympaeniHHsI MiHicTepcTBa 000pOHH. 3 IHOTO MOTIISTY
JHepxaBHe Or0po po3ciigyBaHb Oyno O OUTkIN He3a-
JIeKHAM, 00’ €KTUBHUM Ta HeylepeKEHIM OPTaHOM.
OTxe, ySBIAETHCS, IO 3 METOKO HEJOMYIIEHHS KOH-
(himiKTy BiZOMYHX IHTEpECiB MIOMO MiACTITHOCTI CIIiJ
repeaoaYniIy T0JaTKOBI rapaHTii HOro YHUKHEHHS.

Hpyra mpoOGiiema, sika MOXe BUHUKHYTH IIpH
3arpoBapKEHHI BIICHKOBOI MOIIIT SIK OpraHy A0Cy-
JIOBOTO PO3CIiTyBaHHS B CHCTEMI BIHCHKOBOI IOCTH-
ii, moJjsArae B TOMY, IO CTBOPEHHS ILOTO OpPTraHy
MOXKE HE BIAMOBIAATH MOKTPUHAIBHUM YSBICHHSIM
o0 3a0e3NedeHHs HeylepeKeHOCTI 3iCHEeHHS
CBOIX IOBHOB2XEHb TAKUM OPraHOM JIOCYIIOBOTO
po3ciigyBaHHSA. 30KpeMa, SIK BiJIOMO, OCHOBOIIO-
JIOKHUMH TIPUHIHAIIAMU (HOpMYBaHHS Ta (QYHKITIOHY-
BaHHS OpraHy J0CYJIO0BOTO pO3CiTyBaHHS €: 1) mo3a-
BIIOMYHI CcTaryc; 2) HE3aJIeXKHICTb Bifl OyIb-IKHX
OpraHiB JIep>KaBHOI BIIaJH, OpPraHiB MiCIIEBOTO CaMO-
BpsAyBaHHS, TPOMAJICEKHX 00’ €THaHb 1 OpraHizaii;
3) mOBHA IHCTHUTYIII{HA CAMOCTIHHICTh BUKOHYBaHOT
crmmyoi ¢ynkmii. Came B TakoMy TO€IHAHHI Mae
3abesredyBarucs 00’ €KTHUBHICTD 1 HEYTEPEIKEeHICTh
3MicHIOBAaHOTO po3ciimyBanHs. Ha e BkazaB i Kon-
cruryniitanii Cyn Ykpainu B Pimenni Big 24 xBiTHS
2018 p. y cipasi 3a KOHCTUTYLIIHHUM TOJAHHIM YIIOB-
HOBaxkeHOTO BepxoBHoi Pagu Ykpainu 3 mpaB mTroauHA
IO/I0 BIAMOBIMHOCTI (KOHCTHUTYIIMHOCTi) YacCTHHHU
mocroi cr. 216 KIIK Vkpainu. Y cBoiii mpaBoBiii
TO3MIIii OpraH KOHCTUTYIIHHOI IOPUCAMKIIIT 3a3HAYHB,
0 «HE3AJIeKHICTh PO3CHiTyBaHHS TOPYIIECHb IpaB
JIFOTMHM Ha KUTTS Ta TIOBary Jo ii TiHOCTI. .. 03HAYaE,
30KpeMa, Te, IO 3 MOy 0e3CTOPOHHBOTO CIIOCTEPi-
raya He Ma€ iCHYBaTH JKOJHUX CYMHIBIB IIIOJI0 1HCTH-
TyniiHO1 (iepapXiyHoi) HE3aJNEKHOCTI JIEPHKABHOTO
oprany (iioro ciyx00BuUX 0cCi0), YIOBHOBa)XEHOTO
3IificHIOBaT OQiliiHEe pPO3CIiAyBaHHA... Y IHOMY
aCIIeKTi HE MOXKE OyTH JIOCATHYTO HE3aJIEKHOCTI PO3-
CIIiTyBaHHSA, SKIIO KOMIIETEHTHUI JEp)KaBHUN OpraH
(¥oro cmyx00Bi 0cOOM) IHCTUTYIIIHO 3aJIEKHUTH BiJl
opraty (Horo ciy>x00BHX 0ci0), SIKOMY MiATIOPSIIKO-
BaHO cuctemy» [27].

Sk nependadaeThesl, BiliChKOBA IOIIis TOBHHHA
CHpPSIMOBYBAaTHCS, KOOPJIMHYBaTHCS 4epe3 MiHicTpa
oboponn Ykpainu. OTxe, B IbOMY KOHTEKCT1 BayKJIH-
BOTO 3Ha4eHHs HAaOyBa€ MiAMOPSIKOBAHICTH HOBOTO
OpraHy JOCYIOBOTO PO3CIiAyBaHHS 3 METOIO 3a0e3-
MIEYCHHS HEe3JICKHOCTI Ta HEyNepeIKEHOCTI IpOBe-
JIEHOTO JTOCYJIOBOTO PO3CIiAyBaHHs. X04ua B IOPUINY-
Hill miTepaTypi HalOLIBLI TOMIKMPEHOIO € TOYKA 30DY,
0 BIMCHKOBA IOCTHINSI TIOBUHHA OyTH OKPEMOIO
CUCTEMOI0, OCKUTBKH 11 mpenMeTHa cepa Mae CBOIO
ictoTHy cneungiky [28; nuB. Takox: 29].

OTtxe, iepapxiyHa MiINOPSIKOBAHICTE CIYXOH
npaBonopsaxky B 30poiiHux Cuiax Yipainun MiHic-
TEPCTBY 00OpPOHU YKpaiHM He Moxke 3a0e3NmeuuTH
HE3aJIS)KHICTh TPOBEIECHOTO JIOCYIOBOTO PO3CIi-
JlyBaHHS KPUMIHAJIBHUX TPaBONOPYIIECHb, BUYMHE-
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HUX BIHCBKOBOCIYKOOBIIMU, a BiJITAK i BUKOHAHHS
MO3UTUBHHUX 3000B’s3aHb JACp>KaBH CTOCOBHO 3a0€3-
MIEYEHHs IIBUJIKOTO, IIOBHOTO, a TOJIOBHE — HEyIepe-
JOKEHOTO pO3CJ‘Ii,Z[yBaHH$I 3 TUM, OO KOXKHHM, XTO
BUYMHHB KpHMlHaJILHe MPaBOTOPYIICHHS, OyB mpu-
TATHYTUH 70 BiANOBiZaJbHOCTI B Mipy CBO€i BHHH,
JKOJleH HEeBHHYBaTHil He OyB OOBHHYyBaueHHI a0o
3aCy/KEHUH, K1 BUILTUBAIOTH 31 cT. 8§ KoHBeHIii mpo
3axXUCT MpaB JIIOJMHUA 1 OCHOBOIOJOKHUX CBOOOX
ta cT. 2 KIIK VYkpainn.

Illo cTocyeTbes APYroro opraHy B CUCTEMi Biid-
CBKOBOi IOCTHLIi, TO CIiJ 3aKLEHTYyBaTH yBary Ha
TOMy, 10 B YKpaiHi Ha JaHUH Yac 3ampoBaKeHa
Ta (ynkuionye CrenianizoBaHa NpoOKypaTypa y Bild-
CbKOBill Ta 000poHHi# cdepi. Came BOHA € €IMHUM
OpraHoOM BIHCHKOBOI IOCTHIIII, SIKHIi TIOBHOI[IHHO
(GyHKIIOHY€e Ta HaBiTh B YMOBax 3alpOBa/XKEHOTO
BOEHHOTO CTaHy Ta 30poifHOI arpecii BUKOHY€E MOKJIa-
neHi Ha Hporo cT. 131" Koncturymii Ykpainu Ta 3axo-
HOoM Ykpaiam «lIpo mpokyparypy» QyHKIii: 3miiic-
HIOE OpraHi3aliio Ta TpoIlecyalbHe KepiBHUIITBO
JOCYIOBUM PO3CITiyBaHHSIM BOEHHUX Ta BIHCHKO-
BUX 3JI0YMHIB, MIATPUMYE ny6nque 00BHHYBaYeHHS
B Cy[ax IO LHX CIpaBax, 3aiiCHIOE HAIMIsA 32 Hervlac-
HUMH Ta IHIIMMH CIIAYMMHU 1 PO3IIYKOBUMHU IisIMH
OpraHiB MPaBOIOPSIKY.

Haperri, mo cToCyeTbcs CHUCTEMH BiMCHKOBHX
CyHiB, TO, SIK BiJoMO, B YKpaiHi HE CTBOPEHO CUCTEMY
BilICHKOBHIX CYIiB, JOUIJIBHICTh ICHYBaHHS SIKUX 1 €,
HepII 32 BCe, IPEAMETOM HAIIOTO OCIiIKESHHS.

Y bOMy KOHTEKCTi BBaXKa€MO 32 HeoOXiHe 3Bep-
HYTHCS 10 3apyOi’KHOTO JOCBiTy (YHKIIOHYBaHHS
BiiCHKOBHIX CY/IiB Ta MPAKTUKK €BPOIMEUCHKOTO Cymy
3 [IPaB JIOANHH.

30kpemMa, aHaii3 CHUCTEMH BiliCHKOBOI FOCTHIIIT
omuzpko 60 neprkas [nuB.: 30; 31] mae migcraBu BKa-
3aTH Ha Te, IO Yy CBITI iCHye TPU OCHOBHI MOJeNi iX
1'[06y,Z[OBI/I Ilepwa moodens icHye B JlepKaBax, B AKHX
BIHCBHKOB1 cym q)yHKLuoHyIOTL Ha MOCTIHHIN OCHOBI,
SIK y MUDHHI 4ac, Tak 1 M yac BOEHHUX Aid, IK Ha
TepUTOPii Jep:KaBH, TaK 1 M03a MeXaMH ii TepuTopii,
HaIPUKIIA/ Ha BICEKOBHUX 0a3ax, sKi mepeOyBaroTh 3a
Mexxamu Kpaiad. Jlo iX miaciaimHOCTI HaneXarb KpH-
MiHaJBHI, aJIMiHICTPaTUBHI Ta AUCHUIUIIHAPHI MPO-
Ba/PKEHHS CTOCOBHO BiHCBKOBOCIYXOOBIIiB. Came
Taka Mojienh icHye B BenmukoOpuranii, Icmanii, [Tanii,
Ipnannii, Kanani, Kuraticekiit Hapomniit PecrryOumiri,
kpainax JlaruHcekoi Amepuku (ApreHTuHi, bpasu-
nii, Benecyeni, Komymo6ii, [lepy, Ywni), CnoBadunHi,
CLUA, Typeuunsi, llIBefinapii, kpaiHax KOJUIIHHOTO
Papsucekoro Corozy: AsepOaiimxancekiii Pecmy-
omini, Pecrrybmini Bipmenis, Pecny6mini Kazaxcran,
Kuprusskiit Pecrryomimi, Pociticekiii @enepartii, Pec-
myomini Tampkukucran, Pecyomini Y30ekucras.

pyea mooens Mae Miclie B TUX JiepKaBax, A€ iCHy€
«3MilllaHa FOPUCAMKINN», TOOTO BIHCHKOBI «CYII»
(GYHKIIOHYIOTH Ha MOCTiMHIA OCHOBI IPH 3arajabHUX
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IUBUIBHUX cynax. [Ipudomy 1ie He HOBHOLIIHHA JIaHKa
CYIOBOI CHCTEMH, a JIMIIE MajaTH, BIIALIHM, paiu
odicu To110, 10 HOPMYIOTECA 3 0(inepiB, IKi MAIOTh
IOPUINYHY OCBiTy. Taki Cymu TakoX MOXYTb MaTH
3MIMIAHUHA CKIIaJ — IUBUTFHUX Ta BIHCHKOBUX CY/JIIB.
Taka mopmens ctBopeHa B bemnsbrii, bonrapii, Hinep-
nannax, Hopserii, Yropmmni, ®innsanii, Opaniii,
Xopsarii.

Tpemsa moOenv 3aUpOBaIKEHA B THUX ACPrKaBax,
Jie BICHKOBI CyM MOYMHAIOTh BUKOHYBATH CBOI IIOB-
HOBA)KEHHS IT1J1 Yac BifiHHM a00 3M1MCHIOIOTH iX, SKILO
JiepkaBa Ma€e BiHIChKOBI 0a3u 3a KOpIOHOM. B iHImmx
BHITJIKaX CIIPAaBH IIOJO BiHCHKOBOCIYKOOBIIIB PO3-
[JIS1al0Th IIMBUTBHI CYIW 3arajbHOi FOPHCIUKIIIL.
BriM y meskux i3 Takux KpaiH MPUHHATO CIIEIliabHe
BilICEKOBO-KpPHMiHAJILHE 3aKOHOIABCTBO, (DYHKITIOHY-
I0Th BIMICHKOBI TUCIUILTIHAPHI CY[IH, IO HE JIA€ Mif-
CTaB 3pOOUTH BUCHOBOK IIPO IMOBHY iHAN(EPEHTHICTh
TaKuX JAepkaB 10 BiiicbkoBoro mpasocyans. Came
TaKi MoJiesIi BiiChKOBOT IOCTHIIIT CTBOpPEHi B ABCTii,
Hanii, I'py3ii, Yeckkiii Pecy6miti, ®PH [nuB. Oinbm
JeranbHo: 32, c. 137-149; 33].

3a HamMMH TTiApaxyHKaMHy, BiIHCHKOBI CyIH (pyHK-
ioHY0Th B moHaa 40 kpaiHax CBiTy, B TOMY YHCII
y 12 kpainax €Bponu. @akTUYHO KOXKHA I 5T JIEp-
JKaBa, sIKa Ma€ CBOIO apMil0, Ma€ BIHCHKOBI Cy/H.

BuBuaroun nmocBiag peopMyBaHHS CHCTEMH Bili-
CHKOBOI IOCTHIIl y KpalHaxX KONUIIHBOTO PansH-
cekoro Coro3y micist foro posmany, MU HOOaYMIH
TaKy 3aKOHOMIpHICTh. BiqMOBHIIUCS Bij BiiCHKOBHX
CYIiB Iep>KaBH, sIKi HE MarOTh YHUCICHHUX 30pOiHIX
cwit. Hanmpuknaz, JIutoBckka Pecmy6imika Ha 2022 p.
Mae HaceneHHS 2 805 998 ocid [34]. UucenabHICTh
30poiiHux cuin aepxkaBu Ha 2022 p. 11 453 Biiicbko-
BocyxOoBIi [35].

Ecronceka PecnyOmika Ha 2022 p. Mae Hace-
nerns 1 331 796 oci6 [36], 30poiiHi cunu — KijbKi-
cTro 6mm3pko 5500 BilickkoBoCTyx)00BLIB [37]. Hace-
nenHs Jlarsilicekoi PecnyOmiku Ha 2022 p. ckiagae
1 875 757 oci6 [38]. Hanionanbhi 30poiini cunu JlaTsii
craHoM Ha 2022 p. cknagarotbes 3 6700 nmpodeciitanx
BilicbKOBOCTYk00BIIB Ta 9300 Harreapaiiinis (3ara-
oM 16 000 oci6) [39]. Pecrybnika MonaoBa, Hace-
neHHs sikoi Ha 2022 p. cxiagae 2 604 000 oci6 [40],
Mae 30pOiiHI CHIHM YMCeNbHICTIO Om3bko 6000 Yoo-
Bik [41]. I'py3is 3 Hacenenusm 3 688 600 oci6 [42],
Mae 30poiiHi cuu B 37 THc. ocib [43].

Jlorika OOTpYHTYBaHHS pillIEHHS MpO Mepeaady
BUYMHEHUX BIHCHKOBUX 3JIOYHMHIB JIO MiJCYIHOCTI
3BHYAMHUX MICHEBHX CYHIB LMX JIEpXkaB 3po3yMmiia,
OCKIJIbKM BUJIATKH Ha yTPHUMAHHS BIMCHKOBUX CYIiB
HE MPOIOPLiiHI KITBKOCT] BIHCHKOBUX 3JI0YHHIB, 1110
riMOTETHYHO MOXKYTh OyTH BUMHEHI.

€ i iHmmit npuknang — I3paine. Hacenennst miei
kpaian 9 449 000 [44]. 3arampHa KiNbKIiCTh pery-
JTsipHUX 30poitHMX cun Apwmii oGoponu I3paimo —
173 000 BiiicbkoBOCITY)00BIIIB [45]. BTriM [3painro
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MOCTIHHO JIOBOJHUTHCS BiJICTOIOBATH HEIOTOPKAH-
HICTh Ta IUTICHICTh KOPAOHIB, & TAKOXK OE3MEKy Jep-
JKaBM 1 rpoMaasH i3 30po€ro B pykax, 3amoliratu
TEPOPUCTUYHUM 3arpo3aM. Llum mosicHIoeTbCs HasB-
HICTb CHCTEMH BIHCHKOBOI IOCTHIII.

Came Taki mapaeii MO)KHa IPOBECTU i CTOCOBHO
nmoOymoBH BifiCbKOBOi tocTuIlii B Ykpaini. CrtaHOM
Ha 2022 p. YkpaiHa mana 41 167 300 memkaHIiB
[46]. BigmosimHo nmo cr. 1 3akony Ykpainu «IIpo
YHCeNbHICTh 30poitHuX cun Ykpainu» [47] ctanom
Ha | ciuns 2022 p. B YkpaiHi Oyno 3aTBepaXKeHO
YHUCeNbHICTh 30pOoiHUX cunl y KiibkocTi 261 Tuc.
0ci0, y ToMy uucii 215 Tuc. BIICBKOBOCITYKOOBIIIB.
VY tpaBui 2022 p. [Ipesunent Ykpainn Bomogumup
3eneHCHKUH 3asIBUB PO Te, 1110 Ha AaHUH yac 30poiiHi
Cunu Ykpainu cxiagaots 700 000 BificbKOBOCITYX-
OoBuiB [48]. [IpyuomMy MOCTIMHO MOXKHA MTOYYTH Bix
BICHKOBOTO KOMaHAYBaHHS MNP0 HEOOXiAHICTH iX
301IBIIEHHS 10 1 MIIH.

€BponerchbKui Cy/ 3 IpaB JTIOANHU HEOTHOPA30BO
3BEPTaBCs 0 PO3MISAAY MUTaHb CTOCOBHO (PyHKIIiO-
HYBaHHsI BIICBKOBHX CYIiB y JepkaBax. [lepeBaxkHo
BOHM MiJiliManyics B KOHTEKCTI mependavyBaHUX
nopyiiens ct. 6 K3IJL

VY cBoix npenenentax €CIIJI HampaliioBaB Kiito-
YOBi MIIXOIH, SIKi CJIiJ] BpaXOBYBaTH NMpPU CTBOPEHHI
Ta (QyHKI1OHYBaHHI BIHCHKOBHX CYHIB.

IHepwuii nioxio nonsirae B Tomy, o «KoHBeHIIis
B IPUHIIMITI 3aCTOCOBYETHCS A0 BilICBKOBOCITY>KOOB-
1IiB, @ HE JIUIIE J0 IUBLILHUX 0Ci0. Y crarTsax 11 14...
3a3HauCHo, IO «KOKHA 0co0a, sfKa mepedyBae Mix
1opucaukieio» JJorosipaux [ep:kaB, NOBUHHA KOPH-
CTyBaTucs «0e3 TUCKpUMIiHALiD» IpaBaMu Ta CBOOO-
mamu, BukiaageHumu B Posmim 1. ... Tum He MeHI,
M Yac TIyMaueHHS Ta NPU 3aCTOCYBaHHI HOPMH
Kongentii... Cyn moBHHEH MaTu Ha yBa3i 0coOim-
BOCTIi BiiICBKOBOTO JKUTTA Ta HOTO BIUIMB HA CTaHO-
BUIIIC OKPEMHUX BiMCHKOBOCTYXOOBIIBY» [49, § 54].
A e o3Hayae, M0 KOKHUU BiliCHKOBOCTYXOOBEIIb,
3a3HaBIIM MOPYLICHHS MpaB, nepeabauennx K3I1JI,
TaKOXK MOXKE 3BEPHYTHUCS 32 X 3aXHCTOM.

Jlpyeuil nioxio OB’ sI3aHUiA 13 THM, 10 B TIPHHITHITI
€CILI e craBuUTBCS 10 ICHYBaHHS BiHCHKOBHX CYIIB
HeraTuBHO. Sk Oymo 3a3HayeHo B cmpasi Morris v.
the United Kingdom, NpakTUKa BUKOPUCTAaHHS CYIiB,
MIOBHICTIO 200 YacTKOBO YKOMILJIEKTOBAHUX BiHCHKO-
BUMH, Ul pO3NNISAY CHpaB BiliCHKOBOCITY>KOOBIIB
DMOOKO BKOPEHHUIIACS Y MPaBOBUX CHUCTeMax OaraTbox
JepkaB-unieHiB. Takuii BifiCBKOBHI cyn Moxe OyTH
B IIPUHIIMII HE3aJIe)KHUM Ta HEYTIEPEIKEHNM, B aCIIeKTi
. 1 ct. 6 K3ILT[50, § 59]. «Po3msi BiicbKOBUMU TPH-
OyHanaMl KpHMiHAIPHUX OOBHHYBAaue€Hb IIOAO Bild-
CBHKOBOCITY’KOOBLIIB Y TMPUHLIMUII HE CYNEPEUUTh T0JIO-
skeHHsM ctarTi 6 Konsenii» [51, § 110].

Tpemiii nioxio monsTae B TOMY, 110 HEMAE MiICTaB
BBa)KaTH CYIIB BIMCHKOBUX CYIiB MeHII mpodeciii-
HUMH, HIX TX KOJIETH 3 3arajbHHUX CYIiB, OCKUIbKU
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BOHH MPOWIIUTA TaKy camy NpodeciifiHy MiaroToBKY,
110 ¥ IXHI «IIUBUIBHI» KOJIETH.

Yemeepmuii, Ha HaIl TIOTIIS, HAWOUTBI BaXKITH-
BHH, 71i0XI0 TIONIATAE B TOMY, 110 KOHBEHIIig gomycKae
(hyHKIIOHYBaHHS BilICBKOBUX CY/IIB JIUIIIE JIOTH, JTIOKH
ICHYIOTh JIOCTaTHI TapaHTii, AKi 3a0e3MeuyoTh iXHIO
He3aJIeXKHICTh 1 HeynepemkeHicTs [50, § 59]. Sk Oyno
3a3Ha4yeHo B cmpaBi Bryan v. the United Kingdom:
«Cyn Haraaye, mo Al TOro, 1mo0 BCTAHOBHUTH, M
MOXHa CyJl BBAXKaTH «HE3aJIC)KHUM», CIIiI BPaxoBy-
BaTH, 30KpeMa, CIOCi0 TpWU3HAUYeHHS HOTO YIIeHIB
Ta CTPOK iX TOBHOBAXXEHb, HASIBHICTH TapaHTii NPOTH
30BHIIIHBOIO THCKY Ta IUTAHHS, YW CTBOPIOE LEii
OpraH BUIMMICTh He3alexXHOCTI» [52, § 37].

Y cnpagi Findlay v. the United Kingdom €CILI
MiATBEpANB BKAa3aHWW BUINE ITiIXiJ CTOCOBHO TOTO,
o0 TMPH KOHCTAaTamii HE3aJeXHOCTI BiHCHKOBOTO
Cylly CIiJi BpaXOBYBaTH, cepell iHIIOTo, Crocid mpu-
3HAUEHHSA KOJETil CyAliB, CTPOK X IHOBHOBaXKEHb,
iCHYBaHHSl TapaHTid TPOTH 30BHIIIHHOTO BILIHBY
Ta BHYTPIIIHIO HE3aJIeXKHICTh. IlpudyoMy NOHATTS
HE3aJIe)KHOCTI Ta OO0’€KTHBHOI HeylepemKeHOCTI
TICHO TIOB’s13aHi MiX CO00I0, TOMY CyH iX PO3IVIsaae
pasom [53, § 73].

[lomo muTaHHs «HEYNEPEIHKEHOCTI», TO sl BAMOTa
Mae aBa acnektd. llo-meprue, cyn moBuHEeH OyTH
CyO’€KTHBHO BiUJIbBHAM BiJI OCOOHCTHX YIIEPEIKEHb.
[o-nmpyre, BiH TakoX MOBHHEH OyTH HEyNEPEIKeHUM
3 00’€KTHBHOI TOYKHU 30Dy, TOOTO MaroTh OyTH CTBO-
peHi JToCTaTHI rapaHTii, 00 BHUKIIOUUTH OyIb-sKi
3aKOHHI CyMHIiBH B ITbOMY BifiHOMIEeHHI [54, § 30].

CrypOoBaHICTb  CTOCOBHO  (PyHKIIOHYBaHHS
BICBKOBUX CyAiB HEOIHOPA30BO BHCIIOBIIOETHCS
B pimeHHsx ECI1JI came B 1bOMY KOHTEKCTi, OCKIIbKH
B JESKHUX MPaBOBHX CHUCTEMaxX TaKa HE3aJICKHICTbH
Ta 0E3CTOPOHHICTH HE 3a0e3MeYyeThCs, 10 CTaBUTh
i 3arpo3y CIPaBEIIUBICTD CyI0BOTO PILlICHHS, SIKE
HUMH yXBaJIOETHCS.

Hanpuxnan, y cnpasi Findlay v. the United
Kingdom €CI1JI koHCcTaTyBaB, 0 MOOOIOBaHHS NaHA
Oinani moA0 HE3aNeKHOCTI Ta HEYMEePEeIKEHOCTI
BICBKOBOTO TpHOyHaly, Meped SKUM BiH IIOCTaB
3a pI3HUMH 3BHHYBAau€HHAMH, OynH 00 €KTHBHO
BuIipaBnaHi. 3anenokoeHHs: Cymy Oyio 30cepemKeHo
Ha YHUCIIEHHHX POJISX, 3IrpaHuX y CyIOBOMY PO3IIALI,
o(iuepa, sxkuit ckaukas cyn. Lleit odiuep rpas kiro-
4OBY OOBHHYBaJIbHY POJib, ajie BOAHOYAC IpU3HAYaB
YJIeHIB BIHCHKOBOTO TpHOyHaIy, AKi OynM mignopsi-
KOBaHI iOMy 3a 3BaHHSM 1 MiANAagaNy i HOoro JaH-
LIOKOK MiAMOpsAKYyBaHHS. BiH Takok MaB MpaBo
PO3MYCTUTH BIHCHKOBHH TpuOyHan no abo mig yac
CYZOBOTO PO3INISIAY 1 BHCTYMAB SIK «IiATBEpAKYyIOoda
mocaaoBa 0co0ay, BHACIIZOK YOro PillIeHHs BiChKO-
BOro TpUOyHAITy LIOAO BEPIUKTY Ta BUPOKY HE Haly-
BaJIO YUHHOCTI JAOTH, JIOKH BiH HE paru(ikyBaB Horo.
Cyn yxBanuB, o 1Ii QyHIAMEHTAIbHI HEIOTIKH HE
Oyny BUNpaBieHI HasBHICTIO TapaHTil, TaKUX SK
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y4acTh aJBOKaTa, IKUH caM He OyB 4JICHOM BiHCHKO-
BOrO TpHOyHaNy Ta 4ui pekoMeHalii oMy He Oynau
OTIPWJIIONHEHI. A TOMY CyMHIBH ILIOJI0 HE3AJICKHOCTI
Ta HEYNEePEeIKEHOCTI TpUOyHaAIy MOIIH OyTH 00’ €K-
TUBHO BHIpaBnaHi [53, § 60, 74-78].

VY cnpasi Incal v. Turkey, sixa cTocyBanacst Kpumi-
HaAJILHOTO TpoLecy Haj IMBiUIbHOIO ocoboio B Cymi
HamioHanbpHo1 Oe3meku, €CIIJI BcTaHOBHMB IIEBHI
rapaHrii He3aJeXHOCTI Ta HEYNEepemKEeHOCTi, SKi
ICHyBaJId MIONO BIMCHKOBOTO Cyny. 30KpemMa, BiH
3a3Ha4yMB, M0: 1) BiAMOBIAHI BIMCHKOBI Cymai mpo-
A1 Taky camy npogeciiiHy HiAroToBKy, o i ixHi
IUBIIBHI KOJETH; 2) B CYIOBOMY 3acCiJlaHHI BOHHU
KOPHCTYBAJINCS KOHCTUTYLIHHUMU TapaHTisIMU, i1eH-
TUYHUMU TapaHTISIM [IUBUIBHUX CY/JIIB; 3) 1110 3Ti{HO
3 Koncturyuieto TypeuunHr BOHM MalOThb OyTH
HE3aJIe)KHUMH Ta BUIBHUMH BiJl BKa31BOK Ta BILIMBY
opradiB JepxaBHoi Biagu. Ongnak Bee x €CILI Oyno
BUSIBIICHO 1HII acleKTH, SKi CTaBWJIM IIif] 3arpo3y
HeymepeKEHICTh cyaaiB. 30KpeMa, CyIAsMu Oyiau
BiliCHKOBOCTYKOOBIIi, sIKI HaJeXaau 0 apMii, Mij-
MOPSIIKOBYBAJIMCSl BIMCHKOBIM AMCUMIUIIHI Ta arec-
TaliifHUM 3BiTaM. PilieHHs mpo iXHE MpHU3HAUYEHHS
3HAYHOI0 MIpOI0 MpUHMaNcA aaMiHICTPaTUBHUMHU
OpraHaMH Ta apMi€lo, a CTPOK IXHBOI CITY:KOM CTaHo-
BUB JIMIIE€ YOTHPH POKU (IIOIMpPaBa, 3 MOXKIHUBICTIO
npononrauii) [55, § 67-68].

BesnocepenHss MmiAMOpsSOKOBaHICTH  KOMaHIY-
BaHHIO, Ha MTOTJISA]] aBTOPIB, — OJTHE 3 HAWOJIBIIT YaCTHX
NOPYILIEHb, sIKE BIUTMBAE Ha HEYTIEPEIKeHICTh i Yac
3aifiCHEHHsI TPaBOCY/1s BiiCBKOBHMH CyAaMHU.

Tax, B iHmii «Typeupkiii» cnpasi €CILI koHcra-
TyBaB BiZICYTHICTb HE3aJICKHOCTI Bil{CBKOBOTO CyIY,
OCKUIBKHM «BiH TiIIOPSIIKOBYETbCS B i€papxii KOMaH-
JyBady BiHCHK BiHICBKOBOTO CTaHy Ta/ab0 KOMaHIHpY
Bi/INOBITHOTO apMilickKoro kopmycy» [56, § 41; nus.
takok: 57, § 13-20]. Posmsmaroun Bke 3ragyBaHy
cnpaBy Morris v. the United Kingdom, €CI1I takox
BKa3aB Ha BPA3JIMBICTh MO3UINI M0N0 HE3aJIEHKHOCTI
BIlICEKOBUX CYIUIIB, siki cityxuiu odinepamu B Kopo-
TBCBKiH apMii, OyJM «Ipu3HaueHi BUKIIOYHO ad hoc
3 YCBIIOMIICHHSIM TOTO, I1I0 BOHH [TIOBEPHYTHCS 10 CBOIX
3BUYAHHUX BIMCHKOBMX OOOB’SI3KIB MiCI/ISl 3aKiHUCHHS
posmsiay». Tum He ment, €CIT He BBaXkaB, 1110 «cIie-
[ialbHUA XapakTep iX MpH3HA4YeHHS caM 1o cobi OyB
JIOCTATHIM JJIsl TOTO, 11100 3pOOUTH CKIIaj] BICHKOBOIO
TpuOyHaTy HECYMIiCHUM 13 BUMOTaMH HE3aJIeKHOCTI §
1 ct. 6 KoHBeHtii», ane «BiH 3po0HB HEOOXiTHOIO MPH-
CYTHICTb 3aXHCTY BiJl 30BHIIIHBOTO TUCKY TUM OillbIle
BXJIMBUMU B TaHOMY BUmaaky» [50, § 70].

SAxumio g0 ckiaxy TpuOyHany BXOAUTH 0coba, sika
nepeOyBae B MiJJICIIOMY CTaHOBUIINI 3 MODIAAY Il
000B’sI3KiB Ta opraHizamii ciy*Ou CTOCOBHO OfHi€i
31 CTOpiH, y CTOPiH MOXKYTh BUHUKHYTH 3aKOHHI CyM-
HIBU IIOA0 HE3aJCKHOCTI 11iel moaunau. Taka cuty-
aIisi cepHoO3HO MiIPHUBAE AOBIpPY, Ky CyIH MOBWHHI
BCEJISITH JIEMOKPATUYHOMY CYCIIIBCTBY, Y 3B’SI3KY
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3 4UM, 30Kpema, y cupaBi Sramek v. Austria CyJ KoH-
craryBaB nopymeHHs 1. 1 cT. 6 Korsenmii [58, § 42].
3a3HauuMO TaKOX, L0 JOBOJI CKIaJHUM Y KOH-
TEKCTI MHUTaHHS MiJACYTHOCTI € BU3HAYEHHS JIETITH-
MHOCTI PO3IJISIAY CIIPaBH CTOCOBHO LMBIIBHOI 0COOH
BifiCEKOBHUM CYyZIOM [JUB. OijbII geTaiabHO: 60].

Hanpuknan, y cripasi Incal v. Turkey €CILI 3a3Ha-
YHB, IO PO3DVIAI CIIPaB IMBUIBHUX OCIO CymOM, IO
YaCTKOBO CKIIAJIA€ThCS 3 BICHKOBOCITY)KOOBIIIB, MOXE
BUKJIMKATH 3aKOHHI MOOOIOBaHHS, IO CYIl MOXE JI03BO-
JIUTH HEPAaBOMIPHO BIUTMHYTH HA ce0e yrepeKeHIMH
MipKyBaHHsIMH [55, § 72; nuB. Takox: 60, § 26]. Hasitb
KOJIM BIiCBKOBHMH Cynas OpaB yd4acThb JIMIIE y BHHE-
CEeHHI MMPOMIXKHOTO PIllIeHHS Y CIIPaBi MPOTH MUBLIEHOT
0co0H, sIKa MPOAOBXKYE 3AITHIIATUCS YUHHOIO, BECh PO3-
s 11030aBIeHUH BUAMMOCTI IIPOBENCHHS HE3aJIeK-
HUM 1 HeyTiepemKkeHnM cynoM [61, § 115].

Curyariii, B IKUX BIHCHKOBUH CyJ] Ma€ FOPUCIVK-
Ii}0 CYIUTH NUBUTFHUX 0ci0 3a nii mpotH 36p0f/iHI/IX
CHJI, MOXYTb BUKJIHMKATH po3yMH1 CYMHIBH IIOJO
00’ €KTUBHOT Heynepem{(eHocn TaKoro Cymy. Cyz[OBa
cucreMa, B SIKi BIMCBKOBUH CyA YMOBHOBa)KEHHH
CYZIUTH 0CO0Y, sIKa HE € BIHCHKOBOCITYXOOBIIEM, MOXKE
JIETKO CHpHUIMaTHCs SK 3BEACHHS HaHIBElb IUCTaH-
11ii, IKa Ma€ iCHyBaTH MiX CyJIOM Ta CTOPOHAMH KpH-
MIHaJBHOTO PO3IVISAY, HaBiTh 32 HASBHOCTI J0OCTaT-
HiX rapaHTiil He3aJeKHOCTI uboro cyny [62, § 49].

Posmspatoun ckapru Ha po3mIsAA BiCHKOBUMH
CydlaMH KpUMiHaJbHUX OOBHHYBAaY€Hb CTOCOBHO
nuBinbHEX 0ci0, €CILJI B3aramni g0BoJi KaTeropuyHO
BiJIMITHB, 1110 BOHO MOX¢ OyTH BU3HaHE CYMICHUM 31
CT. 6 JinIIIe 3a IyKe BUHATKOBUX 00cTaBUH [63, § 44;
IUB. Takox: 64, § 28-37].

3BepHEMOCS 10 NOCBiny (yHKUiIOHYBaHHS Bild-
CHKOBOI IOCTHLII B AESKHUX €BPONEHUCHKUX KpaiHax,
SKMA TOTPIOHMH IUI1 BHCHOBKY IPO IOLLIBHICTD
3alpoBa/KEHHs] BIMCHKOBOi IocTHLii B YKpaiHi
Ta 0OpaHHs i1 MozelIi.

3okpema, llIBelinapis He Bena BiH Ha BiacHii
TepuTopii moHan 200 pokiB, BTiM i J0Ci HE BigMoO-
BUJIACA BiJ CHUCTEMH BiiicbkoBOI roctuiii. IlIBeii-
LApChKUil 3aKOHOAABEIb BUXOAUTH i3 TOTO, MO LIS
e(eKTUBHOTO 3/iHCHEHHS BIIICBKOBOTO CYJOYMHCTBA
OIHUX TUIBKU IOPUANYHUX 3HAHb Majlo — HEOOXigHe
3HAHHS CHEIialbHUX BIHCHKOBHX CTATYTIB, SIKI Maii-
OyTHI IOPUCTH HE BUBYAIOTh Yy KJIACHYHUX YHIBEp-
cUTETax MpH OTPUMAaHHI MPABHUYOI OCBITH, 8 TAaKOX
HasBHICTB I0CTaTHHOTO AOCBiAYy HECEHHS BiCHKOBOL
ciry0u, Ky HeoOXimHo 3Hatu 3cepenunu. Ha e
SK Ha Oe3yMOBHy mepeBary Bkasye W Mimens-AH-
npe Penbc, agBoKar, reHEpaJbHUH MPOKYpOp KaH-
ToHy bepH, Buknaznau JIIoLepHCHKOTO YHIBEPCUTETY
Ta Akagemii mpokypopiB [65]. Bnacue, B mpomy
1 moJsirae OCHOBHUH apryMeHT NPUXUIBHUKIB 30epe-
xeHHs B LLIBeiinapii BilicbKOBOI IOCTHIII].

Oco0aMBicTIO MIBEHLIAPCHKOI BiiiCHKOBOT IOCTHILIIT
€ Te, II0 OCHOBHUMH JiKepesiaMu 11 PyHKIIOHYBaHHS
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€ BilicbkoBHii KpUMiHATBHUI NPOLIECYATBHUHN KOJEKC
Bix 23 Gepesns 1979 p. [66], [locTanosa mpo 3xiiic-
HEHHS BIMCHKOBOTO KPHMIHAIBHOTO CYIOYMHCTBA
Bif 24 xoBtHA 1979 p. [67], DenepanbHuii 3aKOH
NpO apMil0 Ta BIMCHKOBE YNpPAaBJiHHA BiJ 3 JIOTOTO
1995 p. [68] Ta BilicbkoBHil KpUMiHATBHHIA KOIEKC
Bix 13 wepsHs 1927 p. [69].

Cucrema cyni y IlIBeiiapii Mae Tpu naHkw, siK
NpUIHATO B OUIBLIOCTI KpaiH 3aximHoi €Bpomwu, sika
30epiraeTbcs ¥ y cuCTeMi BiliCbKOBOI roctuilii. Biii-
CHKOBHMH CyJaMH €: 1) rapHi30HHI Cymu, sIKi po3Iis-
JIAIOTH IO TEPIIid iHCTaHIIi MiJBiIOMYi BiHCEKOBIH
IOCTULIT KpI/IMiHaJ'IBHO KapaHi JisTHHS; 2) BilICHKOBI
aneNsUiiHi cyau, sKi PO3IILIAOTH anesisuii Ha BUPOKH
W iHII pileHHs FapH13OHHI/IX cyniB. Ix y I_HBGI/II_[apll
TpH — (PPAHKOMOBHHIA, HIMEI[bKOMOBHHIA 1 ITAJIOMOB-
HUi1; 3) BICHKOBHIA KacallitHUH CyI, SIKUi po3nisigae
KacalliliHi cKapru.

VY cuctemi BilicbkoBoi toctuuii IlIBenapii icHye
NPOKYpOp, KU Mae Ha3By ayguTop Ta CIiAYuid
Cyoas, SKHW 3AIMCHIOE PO3CIiAyBaHHS CHpaB, IIO
HiATAraloTh PO3NISAAY B TapHi3oHHOMY cyai. [loBHO-
BaxKeHHs ciijuoro cyaui B lIBelinapii Biapi3HAIOTHCS
BiJl aHAJIOTIYHOI MOCAaU B YKpaiHU, OCKUTBKHU 3TiHO
3 BiiicekoBum KIIK [IBetinapii ciiquunii cyaus € die-
HOM TapHI30HHOTO CYZIy 1 €IMHOIO MOCaI0BOIO OCO-
0010, YMOBHOBa)XEHOIO MPOBOJAUTH IOCYHAOBE CIiJ-
ctBo. Criunii cymis Bene CIiJCTBO Oe3 BTPYy4aHHS
B MOr0 JisUIBHICTH 3 OOKy KepiBHHMKa abo MpOKypa-
TYpH, B CBOIO Uepry HpOKypop (ayauTop) 3AilCHIOE
npolecyaJbHAN HAIMAL 3a HOTO TiSUTBHICTIO.

3BepHEHHS A0 CUCTEMH OpTaHiB BiHCHKOBOI FOCTH-
uii Icnanii 1a€ MOXIUBICTD YABUTH Taky il CTPyK-
Typy. Konctutynis [cnanii nporonomrye, mo «mpuH-
[T €THOCTI IOPUCIUKILIT € OCHOBOIO JIJIS OpraHi3ariii
Ta (QYHKLIOHYBaHHS CYIiB», Ta BiANIOBIIHO BCTAaHOB-
JIIOE, 10 «3aKOH Iependavyae 3/1iiCHEHHS BiliCHKOBO1
IOPUCAMKIIII CTPOro y BiliCHKOBIiH cdepi Ta y BUMA-
Kax CTaHy 00J0TH (BOEHHOTO CTaHy), BiIIOBIIHO 10
npuHiminiB Koncrutynii» (. 5 ct. 117) [70].

TakuM yuHOM, BificbKOBa IOCTHIIIS B IcaHii € KOH-
CTUTYIIITHO 3aKPITUICHOI0 IHCTUTYIIIEIO, SIKa IHTETPO-
BaHa JI0 CY[OBOI TiNKW Biaau. Taka iHTerparis, mo
CyTi, Oyna TocsiTHyTa CTBOPEHHSM Iie onHi€el (1’ s1To1)
nanaru — BilicekoBoi y BepxoBHOMY cyai, Skl «€
BUILIUM CYIOBHM OPT'aHOM Yy BCiX TiJIKax IOCTHIIII, 32
BUHSITKOM IIOJIOKEHB, 10 CTOCYIOTHCSI KOHCTHTYLIiH-
HUX rapanTiit» (1. 1 ct. 123 Koncuryuii Icnasif).

VY npyriit monosuni 80-x pp. XX ct., micus HaOyTTs
ynHHOCTI KoHCTUTYIII€EI0, BiNOYNIOCH icTOTHE pedop-
MyBaHHsI BiiCbKOBOi tocTHLii (Oyna MpHiHATa HU3KA
3aKOHIB, 1110 PETYJIIOIOTh isSUIbHICTh OPraHiB BIICHKOBOT
ropucaukii) [71-74], sike 3aBepIIUIOCS CTBOPSHHIM
CIEIIaJTI30BAHOI FOPUCAMKILIT, B AKiil 3MIHCHEHHS CyI0-
BOI BJIaJIH 3[IIICHIOETHCSI BUKJTFOYHO BiHCHKOBUM CY/IaMH,
SIKi BiIMOBIMHO 10 CcT. 1 3akony 4/1987 € «HeBin’em-
HOIO YacTUHOIO cyfoBoi Bmamm» [71]. Takwmii 3B’s30k
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TIepII 32 Bce TOB’si3aHMH 13 THM, 1m0 BepxoBuuii Cyn
(SIK BUIIMI 3BUYAaHUI Cym), TAKOK € BUIIAM CYIOM
BificekoBOi foctuiii. TobTo Oyma cTBopeHa OcoOmiBa
I yHIKaJbHA IOPUCOUKLISL A PO3LISAY CIIPaB y CYTO
BIHCBKOBIH cdepi, y Takomy ckiafi: 1) I1’siTa BilickkoBa
nanara Bepxosroro Cyny (Sala Quinta de lo Militar del
Tribunal Supremo); 2) lleHTpansHuii BICEKOBUI CyJI
(Tribunal Militar Central); 3) TepuTopialibHi BIICEKOBI
cyma (los Tribunales Militares Territoriales) [nuB.
JoKamHime: 75].

CrpykTypa BiliCBKOBUX CY/IIB OJTHAKOBA B MHPHHIA
Ta BOEHHUH Yac. Y MUPHHIA Yac IOPUCIUKITIS BIHCHKO-
BOI OCTHUILI{ MOLIMPIOETHCS HA MHPABONOPYLICHHS,
nependaveHi BiliChKOBHM KPUMIHAIBHUM KOJEKCOM
(HampukIan, aep>kaBHA 3paja, MIMATYHCTBO Ta iH.).
KpiMm Toro, y MUpHHWII 4Yac Ha iCIaHCHKiI BiMCBKa,
IO JHMCIOKYIOTHCSL 33 KOPIOHOM, TaKOX IOLIMPIO-
€THCS FOPUCIUKINS BIHCHKOBHX CYiB. 3BUYAWHO, TTiJ|
yac BIHCHKOBHX Jiii KOMIETEHIlis BICHKOBUX CYIiB
3HAYHO PO3IIUPIOETHCA.

BaxnuBoto BiMiHHICTIO BilichKOBUX cyAiB [cranii
€ Te, IO 3aJIeKHO Bij BIICHKOBOTO 3BaHHS OOBHHYBa-
YEHOTO BU3HAYAETHCSI KOMIIETCHTHUM CyII, SIKUH Oyne
cynom riepioi incranii. Hampuxian, st yaTep-odi-
1epiB i MoJoAmuX odiepiB CyoM MepIIoi iHCTaHITii
oyne TepuropianbHUN BIMCEKOBHI Cy[I, a AJIsl TeHE-
painiB — BilicbkoBa nanara Bepxosnoro Cyny. Ame-
JIAIAHA 1HCTAHIIA B MEXaX BIMCHKOBOI FOCTHUIlI HE
nependaveHa. 3acymkeHi MOXKYTh IMO/IaTH KacalliiiHy
ckapry 1o BilicekoBoi manatu BepxosHoro Cyny, 3a
BHHATKOM TeHepaiB, o Oynmu 3acymkeHi Biiicbko-
BOIO TAJIATOIO B TIEPIIIiH i OCTaHHIN iHCTaHIII].

Kpiwm cynis, 1o cuctemMu oprasiB BiiicbKOBOT IOpHC-
IUKLIT HaJeKHUTh BilICHKOBO-IIPaBOBAa IPOKYyparypa,
sika BiNOBIAHO 0 cT. 12 3akony 50/1981 [76] BKu1HO-
YeHa JI0 CKJIa/ly OpraHiB IPOKypaTypH Ta Jiie npu [ ene-
panbHOMY TIpoKypopi Icnanii (ct. 87 3akony 4/1987).

Bignosiguo no ct. 88 3akony 4/1987 y cdepi Biid-
CbKOBOI Iopucaukuii BilicbkoBo-paBoBa NpoOKypa-
Typa cIpusie Aii MpaBOCyIAs Ta OiSITUME Ha 3aXUCT
3aKOHHOCTI Ta 3aXMIIEHUX 3aKOHOM IpaB Ta iHTepe-
ciB, ex officio a60 Ha BUMOTY. IX QyHKIIi 1y*ke cyBOpo
00OMEKeHI BUKJIIOYHO KOMIIETCHLIEI0 B MeXax Biii-
CHKOBOT FOPUCIMKIII.

CynoBa mominisi IK OpraH BifiCbKOBOI IOPHCIHK-
1ii B MeXax MMOBHOBa)KEHb, BCTAHOBJIEHUX 3aKOHOM,
3OIMCHIOE  «PO3CHiAYBaHHsS 3JI0YHMHIB, BHUSBIICHHS
1 1OCTaBKy MpPaBOMOPYLIHHKA 10 BIHCHKOBHX CYHO-
BHUX OpraHiB 1 BiICBKOBO-IIPABOBHUX HPOKYPOPiB»
(ct. 86 3axony 4/1987).

3 TOYKHM 30py MOOYAOBH CUCTEMH BilICEKOBOI IOCTH-
Lil ZOLIJIBHO TAKOXK 3BEpHYTHCS 10 HocBiay Ilombii,
Jie IPaBOCYAIS B KpUMiHAJIBHUX CIIPABax 3A1HCHIOIOTh
BIHICBKOBI Cy/IH, a KpiM TOTO, CTBOpPEHI Ta (QyHKLIOHY-
I0Th BilicbKOBa MPOKyparypa Ta BiliCbKOBa IOJIILis.

Cknan BificbKOBHX CyHiB, 1X (yHKUii Ta MOBHO-
BakeHHsI mependadeHi Konctutynieto PecrmyOmiku
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[Monpmia, 3akoHoM «IIpo cucTtemMy BiICHKOBUX CYiB»
Bif 21 cepmast 1997 p. [77] Ta 3akonom «[1Ipo cucremy
3aranpHUX cyaiB» Bix 27 mumas 2001 p. [78].
3okpema, BignoBimHO A0 cr. 175 Kouctutymii
[onbmi «IIpaBocynns B PecryOmini ITonpima 3xitic-
HIOETBCS BepXxOoBHUM cyaoM, 3arajJbHUMH CylaMmH,
aJAMIHICTPaTUBHUMH  CyIaMH Ta  BiiCBKOBUMH
cymamu. OcoOmuBuii cyn abo cmpolieHe MpoBa-
JOKEHHSI MOXKYTh OyTH BIJIKPUTI JIMIIE HA Yac BiHW»
[79]. Lo crocyeThCs KPUMIHAIBLHOTO CYIOYMHCTBA,
TO MiJCYAHICTh BIICHKOBHX CyJiB nependaueHa Kpu-
MiHaJIBHO-TIpoLecyaIbHUM KopekcoM [lombmi [80].

BinnoBigHO 10 3aKOHY BiICHKOBI CY/IH 3/1IHCHIOKOTh
NpaBOCY[/Is B KPUMIHAJIBHUX CIpaBax MpH BUMHEHHI
3JI04MHY 0C00O0I0, sIKa Hece cIyk0y B 30pOHHUX CHIax
PecnyOniku [lonpmia, a Takoxk iHIIMX OCi0, SKIIO 1e
nepen0dayeHo 3akoHOM. JlisTbHICTh BIMCHKOBUX CYIIIB
¢iHaHCy€eTbCS 3 OKPEMHUX OIOIKETHHX KoIITiB MiHic-
TepcTBa HauioHaTbHOI 00opoHu (crarTi 1, 4 3akoHy
«IIpo cucremy BIICHKOBHX CYIiB»).

BinnoBigHo 10 BKa3aHOTO BHIIE 3aKOHY CHCTEMa
BIICHKOBUX CyHiB CKJIAJA€EThC 3  BiMICHKOBHUX
OKPYXHHX CyHNiB 1 BIMCHKOBUX CYIIB TapHi30HIB
(ct. 3). Y Ionemii dyskiionye 10 cymiB rapHi3oHiB,
SIK1 JTIFOTh SIK CYJIU MEPIIOT IHCTaHIIii, Ta JIBa BIHCHKO-
BUX OKPYXHHX CYAH, SIKi JitOTh SIK CyAH aressimiiHoi
iHctanuii. TepuropiansHO BOHM po3TamoBaHi B Bap-
mraBi Ta [To3Hani. Pa3om 3 TUM B OKpeMHX KaTeropisx
CHpaB BiCHKOBI OKPY>KHI CY[IH pO3TIISAAIOTH CIIPaBH
SK CyIH MEepIIoi iHCTaHIi].

lapanTiero  He3aNeKHOCTI  3IIHCHEHHS  CyJIO-
BOI BIIQJIM € TE, IO TONIB BIMCHKOBUX TapHI30HHUX
Ta OKPY)KHHMX CydiB Ta X 3acCTYMHHKIB MpU3HAYAE
Ta 3BUIbHSIE 3-TIOMIX CYIIIB IIUX CYIIB MiHICTpP FOCTH-
uii PecyOniku [Tonbmia. Minictp oOopoHH nuIie aae
Ha 11e 3roxy. BignosigHo a0 crareii 5, 18 3akony «I1Ipo
cHcTeMy BiHCHKOBUX CYZiB») KOHTPOIIb 32 TisUTHHICTIO
BIICBKOBUX CYIOiB y YacTHHI BHHECEHHS CYTOBHX
pimens 3xilicaioe BepxoBuwii Cyx. Bummit Harsig
3a JiSUTbHICTIO BIHCHKOBUX CYAIB Yy IUIaHi OpraHi3aii
Ta aJMIiHICTPaTHBHOI MiSUILHOCTI 3AIHCHIOE MiHICTp
rocTuiii. Hamisiy 3a mpoXomKeHHsIM JTiHCHOT BICBHKO-
BOi CiIy)OHM BiCHKOBOCIY)KOOBIIIMH  BiliICHKOBHX
CyliB 3aiicHIOe MiHicTp HationansHOT 000poHH.

BiticekoBa masnara Bepxosnoro cymy [Tosnbiii € arre-
JISIIHHOO IHCTAHIIIEO MO0 CIPaB, SIKI PO3IIISIATHCS
OKPYXHHMMHU CYJaMH SK CydaMd TepIIol IHCTaHIIIi,
a TaKOX KacalliifHOI0 1HCTaHLI€I0 IOAO BCIX CIpaB,
SIK1 po3MIsAany BiickkoBi cynu. KpiM Toro, 10 ropuc-
JUKIT] BIMICHKOBOI MajiaTH HAJEXKaTh PO3MNIS CIpPaB
Npo AWCHMIUTIHAPHI TPAaBOMOPYILEHHS BiHCHKOBHX
CYIiB, BIHCHKOBUX TIPOKYPOPiB, FOPHUCKOHCYIBTIB, SIKi
€ BiiCHKOBOCIY>KOOBIISIMU 200 IUBIJIBHUMH CITYKOOB-
My 36poitanx cui PecryOmikw.

JlisutbHICT  BICBKOBHX CYHIB  KOHTPOIIOETHCS
IIUBUILHOIO BIIAJIO0 jAepkaBu. Tak, minictp Hario-
HaJIbHOT OOOPOHU 3a 3TrOOK0 MiHICTpa FOCTUIIT HicHs
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MOTO/pKeHHST 3 JlepKaBHOK pajol CyZOYMHCTBA,
LIUTSIXOM OPUHHATTS PO3NOPSKEHHS, CTBOPIOE 1 JIiK-
BiJIOBY€ BIiICBKOBI CY[IH, a TaKOX BW3HA4Ya€ ix Mic-
LIE3HAXOMKEHH Ta 1HILI XapaKTePUCTUKH, MAIOYM Ha
MeTIi paIioHaIbHO OpTraHi3yBaTH 3/1iHCHEHHS BIHCHKO-
BOTO CY/IOYMHCTBA IIISIXOM BCTaHOBJICHHS KiIbKOCTI
CYIIB, iX IITary, pO3TalIyBaHHS BiIMOBITHO O MiCIIs
JICTIOKAIli] BificbkoBUX (opMyBaHb 30poitHHX CHll (§
3—4 cr. 3 3akony «lIpo cucremy BIiCHKOBHX CYiB»).

IIpu 1pomy peanizyeTbCsi HPUHLMIT IOCTYILY
JI0 TIPaBOCYIJsl, CKOPOYECHHS TPHUBAJIOCTI CyHIOBOIO
po3mIsiAy copaB, iX PO3MIAL MPOTATOM PO3YMHOIO
CTPOKY, rapaHTyBaHHs pealizalii mpaBa Ha I1030B
(cymoBwmii 3axwmct). Ilpm mpuiHATTI pimieHs MIOAO
YTBOpEHHS Ta MICLl PpO3TAllyBaHHA BiMCHKOBUX
CYIiB TaKOX OepyThcs 10 yBaru morpedu 30poitHux
CWJI y pa3i orojomeHHss MOOLTi3alii 1 mij yac BiHK
(BO€HHOTO CTaHy).

[lepernsig pimeHp BIMCBKOBUX CYHiB 3MiHCHIO-
€Thcsl BepxoBHUM cynoM, a opraHizamiiHuil i agMi-
HICTpaTUBHUM HaIIA HAIEXHUTh A0 IOBHOBA)XEHb
MinicTepcTBa I0CTHIII, ¥ CKIaai sikoro nie Jlemapra-
MEHT BilICBKOBUX CYIiB.

Cynnsamu BilickkoBUX cyniB PecmyOmixu [lombma
MOXYTh OyTH JUIIE KaJpoOBi BiCHKOBOCIY>KOOBII],
SIKi TIPOXOJIATH TIMCHY BIFICBKOBY CITyKOY.

TakuM YMHOM, TPHOXJIAHKOBA CHUCTEMa CYIiB
[Momemmi, mopsmok ix opraizamii Ta 37iCHEHHS
MPaBOCYANsA, 3 OMHOTO OOKy, 3a0e3medyroTh peai-
3aIlif0 TpaBa BiHCHKOBOCITY)KOOBIIIB Ha CIIpaBEIIH-
BHU Cyl BIAMOBITHO 0 MIKHAPOAHUX CTaHIAPTIB,
a 3 IHIIOTO — BOHA TI030aBJIeHa THX PU3UKIB, HA SKi SIK
Ha HETaTHBHI YMHHHUKY (DYHKI[IOHYBaHHS BiiCHKOBHX
cyzniB Bkasye €CILJI, a Takox HayKOBIIi Ta MPAKTUKU.

Tpeba 3ayBaxuTu, L0 Taka CHUCTEMa JOBOJI
Onmu3pka Ta 3po3yMiNa A YKPaiHCHKUX IPAaBHUKIB
Ta 3 HE3HAYHUMH HalliOHAJbHUMH KOPEKLISIMH MOKe
OyTu 3amo3uueHa Npu 3AIHCHEHHI cynoBoi pedopmu
B YKpaiHi.

Bimomo, mo B OaraThox aep:kaBax Hapasi IMpo-
BOIATHCS peQOpMU OpraHiB BiHCHKOBOI FOCTHILIL
[81], omHak Oe3yMOBHUM € Te, IO B YMOBax 3Iiic-
HEHH 30poiHOi arpecii, 3arpoBaHKEHOr0 B JepKaBi
BOEHHOTO CTaHy, a IICHA 3aBEepILEHHS OOMOBHX i
MOCTKOH(QIIIKTHOTO CYCHiJIbCTBA, (YHKIIOHYBAaHHS
30poitanx Cun YkpaiHd, KiJIbKICTh SIKUX HaOIHXKY-
€ThCS 70 MUIBHOHA, ICHYBaHHS BIMCBKOBOI FOCTHIIIT
€ BKpaii HEOOXiAHHUM.

[ToBeprarounce 10 neTepMiHAHTIB HEOOXiAHOCTI
BiPO/KEHHS BifICHKOBHX CYHiB B YKpaiHi, XO4eThbCs
HaroJOCUTH Ha TakoMy. Po3B’g3aBIIn arpecito npoTu
Vkpainu, Pocis mponemMoHCTpyBasia CBiil cTpareriu-
HUH HaMip M0JI0 BiIHOBIICHHS TOBHOTO TE€OIOITHY-
HOTO KOHTPONIO HaJl TOCTPaAsSHCBKUMH KpaiHaMmH,
B TOMY YHCIIi i TUMH, IO BXOIATH 10 Oaceliny Yop-
HOTO MOpsI, IO ACTEPMiHyE 3HAXOMKEHHS YKpaiHH
B YMOBaX IOCTIHHOT 60pOTHOM 32 HE3ANEKHICTh, BU3-
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BOJICHHSI OKYTIOBaHOI TEPUTOPii Ta BiAHOBIEHHSA ACp-
JKaBHUX KOpAoHiB. Takum unHOM, YKpaiHa Ma€e BKpaii
CKJIaJHY Ta BRXKJIMBY METY, JOCATHEHHSI IKO1 0aYnThCSI
B TOMY YHCJIi 32 JI0IIOMOT0I0 30pOHHUX CHJI, a OTXKE,
W TIMTaHHSI CTOCOBHO 3a0e3MeueHHs Ta MiJIBUILECHHS
000pOHO3aTHOCTI OCTaHHIX MOBHHHO 3HAXOAUTHUCS
y oxyci nocTiifHoi yBaru aepkaBHOI BIaIH.

He BuH©Kae cyMHiBiB, 1m0 30poiiHi cuiau Oyab-
AKOi Jiep>KaBU MOXKYTH YCIIIIIHO BUKOHYBaTH CBOIO
GyHKLiI0 JMIIe TOXi, SKIIO B HUX MiATPUMYETHCS
3acHOBaHa Ha 3aKOHI CyBOpa BiCHKOBa JMCIMILTIHA,
3MIACHIOETHCSA OYHINEHHS BiJ 0CIO, SIKI BYHMHSIOTH
3JI0YUHM, 3a0€3MeUyroud TAaKHMM YHHOM MIIHICTh
ix pszmiB, a TakoX OCOOMCTI IpaBa Ta iHTEpECH Bild-
CBKOBOCIYKOOBLIB Ta iX pOAMH 3aXUIICHI 3aKOHOM.
TakuM YMHOM, MOKHA 3pOOUTH OJHO3HAYHUHN TO3U-
TUBHHUH BHUCHOBOK, BiJIIOBiAaloud Ha MUTaHHS PO
HEOOXIHICTh BIJPOJKCHHS CHUCTEMHU BIHCHKOBOI
roCTUIil B YKpaiHi.

[liBpiuHMi AOCBiN 3AiICHEHHS BiJCi4i BiAKPUTIH
30poiHill arpecii momo YkpaiHu Jae MOXIIMBICTh
3pOOMTH BHCHOBOK, II0 OE3yMOBHOIO IIE€PEBaroo
CTBOPEHHS BiliCBKOBHX CYHIB, sIKi OyayThb HafijeHi
¢byHKIi€0 30iHCHEHHS NPaBOCYANs Ta CYZOBOTO
KOHTPOJIIO, € T€, IO iX PYHKIIOHYBaHHS 3a0€3MeUnTh
docmyn 00 npagocyoodsi. A came, Ha THX TEPUTOPIX,
Je THMYacoBO OJOKOBaHa poOoTa Cy.iB, BiiCbKOBi
cynu OyayTh 3/IaTHI BUKOHYBaTH CBO€ ()YHKIIIOHAIbHE
NPU3HAYCHHS, B TOMY 4YMCIi 1 y OOHOBHX yMOBax.
Came Ha BIiCHKOBI CyIH, a HE HA IPOKYPOPIB, AK IIe
3po0IieHo 3apa3 B YKpaiHi, Micisi BHECCHHS 3MiH J0
KIIK Ykpainu, MmoxxHa OyJie TOKIaCTH ITOBHOBAKEHHS
OO 3IIHCHEHHS (YHKII HE JHINE MPaBOCYIJS,
a i cygoBoro KoHTpomnto. ToOTo Ha TepUTOpisX, SKi
nepeOyBaloTh y 30HI 00iOBMX Aild, HAOMMXeHi 10
30HU OOMOBUX JTii, 3HAXOMATHCS ITi]] 3arPO30I0 PAKET-
HUX yAapiB 4d apTHICpiiiCbKUX OOCTpiNiB, QPyHKIIiO
3MIMCHEHHS TPaBOCYIAS Ta CYIOBOTO KOHTPOIIO
MOYKHA MOBHICTIO MEPEaTH BIliCHKOBUM CY/IaM.

[o-npyre, BIHCHKOBI CyaM MarTh 3a0€3MEUNUTH
docmynnicmv npaeocyoos. Ilpu iX CTBOPEHHI HE CITiJT
BUXOJIUTH 3 KOHIICMIi iX MPUB’SI3KUA JO KOHKPET-
HOi aJMiHICTPaTHBHO-TEPUTOPIANbHOI OIUHMII, IO
3a0e3IeUnuTh MOOUIBHICTh, 3MIHY MICIIS TUCIIOKAIl
pa3oM 31 3MiHOIO JTUCIIOKalil BilicbkOBUX (hOpMYBaHb
a00 3MIHOO ONIEPATHBHOI Ta TAKTUYHOT OOCTAHOBKH.

Hasenena Moziens Moxke 3a0€3MEUUTH Onepamus-
Hicmb 3O1CHEHHS TPaBOCYAIS Ta CYIOBOTO KOHTp-
oo, sikuit a priori BianosigHo 1o KIIK Ykpainu mae
OyTu omepaTHBHUM, 3a0€3MEUUTh NJOTPUMAHHS MpPO-
HeCyadbHUX CTPOKIB TPHU 3IIHCHEHHS JOCYIOBOIO
pO3CIiyBaHHSI Ta 3aCTOCYBaHHI 3axOlliB 3a0e3re-
YeHHS] KpUMIHAJIBHOTO MPOBAKEHHS, L0 TO3UTUBHO
MO3HAUUTBCS HE JIMIIe Ha 3IiMCHEHHI JO0CYIOBOTO
po3ciliayBaHHs, a ¥, MepI 3a BCe, CIPUATUME 3a0e3-
MICUCHHIO TIpaB Ta 3aKOHHUX IHTEpECiB 0Ci0, 110
0epyTb yuacTb y KpUMiHAIEHOMY MIPOBaKEHHI.
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Crix TakoX BpaxyBaTy, 110 Ha TEPUTOPii BEIECHHS
OOMOBUX M BUMHSIOTHCS HE JIMIIE BIMCHKOBI 3J10-
yuHH, ependadeHi KpuMinanpHUM KomekcoM YKpa-
iam [82], a i1 BOEHHI 3II0YMHH, SIKi TTOB’3aHi 3 MOpY-
menHsM JKeHeBchKo1 koHBeHIIT 1949 p. [83], a Takoxk
niependaveHi cT. § PuMcpkoro craryty Mi>kHapomHOTO
KpuMiHanbpHOTO cyny [84]. Cy0’ekTamu muX 37109H-
HIB MOXYTh OyTu: 1) KOMOaTaHTH, TOOTO y9aCHUKH
30poHHOTO KOH(JIIKTY MIKHAPOAHOTO XapaKTepy
(ocoboBuii ckiaa 30pOMHHUX CHII, OCOOOBHM CKIaj
OTIOJTYEHHS 1 TOOPOBOJIFYMX 3aTOHIB, IO BXO/AATH 1 HE
BXOISTH A0 CKJaxy 30pOWHHUX CHII; 0COOOBHH CKJIaj
OpraHi30BaHUX PyXiB OMOpY 1 MapTHU3aHCHKUX (HOp-
MyBaHb, SIKIII0 BOHM BiJIIOBIJalOTh IEBHUM YMOBaM,
30KpemMa, MaKoTh Ha qomi 0006y, BiINOBiAaJbHY 3a
CBOIX MiAJIETINX, MAIOTh IEBHUH 1 BUPA3HO BUAUMMIA
3qaNeKa BIAMITHUN 3HAK; Bl,Z[KpI/ITO HOCAThH 30poI0;
JOTPUMYIOTBCSI y CBOiX [ifiX 3aKOHIB 1 3BH4YaiB
BiifHH); 2) HEKOMOATaHTH, TOOTO 0COOH, SIKi BXOASATH
10 CKiIagy 30pOMHMX CHII BOIOIOUOi CTOPOHH, Haja-
I0Th T TOTIOMOTY B TOCSITHEHHI BOEHHUX YCITiXiB, aje
Oe3nocepelHbO HE OepyTh y4acTh y BOEHHHX JisIX
(Memu4HUI 1 TyXOBHUH TEpCOHAN, IHTEHIAHTH, Bili-
CHKOBi KOPECHIOHJICHTH, FOPUCTH TOIIO); 3) MUBUIBHI
0Cco0M, SIKi BUMHSIOTH 3JIOYNHHU HA TEPUTOPIi, 1€ TPH-
Bae 30poitHUN KOH(ITIKT, TOOTO 0co0H, SIKi HE € yJac-
HUKaMU 30pOtHOTO KOH(ITIKTY, BTIM 3a TIEBHUX YMOB
ONMHWJIKCS Ha TEPUTOPIi, Ie TPUBAE KOHPIIIKT; 4) Bili-
CHKOBOTIOJIOHEH] (KOMOATaHTH Ta 3aKOHHI yY9aCHUKH
30pOHHOTO KOH(MIIKTY 3 MOMEHTY iX 3aXOIUICHHS
CYTIPOTUBHHUKOM); 4) HaiiMaHIli, 0co0H, SKi OepyTh
y4acTh y 30poiHOMY KOHQUTIKTi 3 METOF0 OTPHMAaHHS
MarepiajJbHOI BUTOIH, ajie He BXOAATH 10 30pOMHUX
CHJI BOIOIOYO] IEPKABH UM 1HIIMX JIETITUMHHX CTPYK-
Typ. Sk Bimomo, HaliMaHeLb HE Ma€e cTarycy KomoOa-
TaHTa, 1, BIAMOBIIHO, BilicbkKOBOmoMoOHeHOro. OTxe,
TPETIM apryMEeHTOM Ha MiATPUMKY TOUKH 30py LI0M0
HEOOXiTHOCTiI CTBOPEHHS BIICBKOBUX CYIIB € CIEIH-
¢iuHicTs IpeAMETHOI cepH, B AKil NpalioOBaTUMYTh
BIICEKOBI CyIIi.

3 IonepeaHbpOro BUIUIMBAE HACTYITHAMN, YETBEPTUI
apryMeHT Ha KOPUCTb CTBOPEHHS BIHCHKOBOi IOCTH-
1ii, Skl 00YMOBITIOETHCS BUMOTaMH KOMIEIMEHMHO-
cmi ma npogecionanizmy. Cynai BIHCHKOBHX CYHIB
MTOBUHHI MaTH BiAMOBIAHUNA PiBEHh KOMIIETEHTHOCTI
He juuie y cdepi, Tak OM MOBHUTH, «TPaTULIHHUX»
ranys3eid mpaBa, a W BiCBKOBOrO mpaBa. bakaHuM
€ JIOCBiJ BiliCHKOBOI CITy>KOH, 110 OIHO3HAYHO IIiJI-
BHUIIIY€E PIBEHb AOBIPU YYaCHHUKIB MPOLECY 0 KOJerii
CYIUIIB.

[1e ogHUM HEMATOBaKHUM aCIIEKTOM, SIKUI BILTH-
Ba€ Ha BUCHOBOK CTOCOBHO HEOOXiTHOCTI CTBOPEHHS
BIICBKOBHUX CYAIB, € T€, L0 PO3CIiTyBaHHS BiCHKO-
BHX 3JIOYMHIB Ta iX CyHOBHH pO3IJIAA 4acToO MOB’s-
3aHi 3 0epoicasHol0 MaeMHUY0, TOOTO BUIIOM TaeM-
HOI iH(OpMaIii, 0 OXOILTIOE, 30KpeMa, BiJOMOCTI
y cepi 000poHH, JepxkaBHOI OE3MEKH Ta OXOPOHHU
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NPaBOMOPSAKY, PO3TOJIOIICHHS SKUX MOXE 3aBHaTH
KOV HaIliOHATBHIH Oe3rierti YkpaiHu Ta siKi misra-
I0Th OXOPOHi AEpKaBo0. 3aKOHOM IepedaueHo, 1110
JI0 AE€P’KaBHOI TAEMHHIII HAJIC)KUTh ITUPOKHUN CIIEKTP
1H(1)opMau11 y chepi O60p0HI/I e, Hanpukian, MOXe
6YTI/I 3MiCT CTpaTerquI/Ix i OnepaTHBHHX TUIaHIB
Ta HIIMX JTOKYMEHTIB 00 0BOTrO ynpaBmiHHS; iH(Op-
Mallisi CTOCOBHO HATOTOBKH Ta MPOBEACHHSI BIHCHKO-
BUX OIepauiid, CTpareriyHoro Ta MoOuIi3aliiHOro
posropranus BIliCBK; B1IOMOCTI PO iHI HAHBa>KIIHU-
Billll TTOKAa3HUKH, SIKi XapaKTepU3yIOTh oprasizariro,
YHUCENBHICTD, TUCIOKALIIO, 6OI/IOBy i MO61J‘II3a]_IlI/IHy
TOTOBHICTB, O0MOBY Ta iHIIY BIHCHKOBY IiATOTOBKY,
030pO€EHHSI Ta MaTepiaIbHO-TeXHIYHE 3a0e3MeueHHs
30poitnux Cun YkpaiHu Ta iHIIUX BificbkoBHX (op-
MyBaHb TomIo [85]. Taka HeBenMYKa iIOCTpaLis BKa-
3y€ Ha 3HAYHHWH CEIMEHT MPaBOBOTO PETYIIOBAHHS
NepeItiKy BiIOMOCTEH, HEPO3TOJIOMICHHS IKUX MOXKE
MaTy CTpareriyHe 3HaueHHS Ta II0 PeaJbHO MOXKHA
3a0e3mneunTH Juie y cepi BIHCHKOBOI IOCTHLIII.

OpHuM i3 apryMeHTiB HEOOXiJHOCTI CTBOpPEHHS
CHCTEMH BIiHICBKOBHUX CYIIB TaKoX € Hepcnexmusd.
MoBa iige mpo Te, IO MPaBOOXOPOHHA CHCTEMa
Vkpainu OaunTh CBOE 3aBOaHHs y (iKCyBaHHI BCiX
BUMHEHUX Ha TEPUTOpii JAep:KaBM KPHUMiHAIBHUX
NPaBOMOPYLICHb (SIK 3JI0YHMHIB, TaK 1 KpUMIHAJIBHUX
NPOCTYNKIB). 3OiiCHEHHS IX LIBHIKOTO, TMOBHOTO
Ta HEYIMEPEAKEHOro PO3CIiAyBaHHs 1 CYyIOBOTO PO3-
ISy 3 THM, 00 KOXKHUH, XTO BUMHUB KPUMiHABHE
NpaBOMOpPYUICHHS, OyB HPUTATHYTHH IO BiATMOBi-
JAIBHOCTI B Mipy CBO€i BHHH, € 3aBIaHHAM KpU-
MmiHansHOrO mpoBamkeHHs (cT. 2 KIIK VYkpainm).
OTxe, MPaBOOXOPOHHA cUcTeMa YKpaiHW 3milicHIO-
BaTUME JIOCYJOBE PO3CIiAyBaHHs IIe Oararo pokiB
3a]J1s1 BUKOHAHHS Nlepe10ayeHoro 3aKOHOM 3aBIaHHS
Ta BCTAHOBJICHHSI MUPY, CIPABEIIMBOCTI Ta PEXKUMY
3aKOHHOCTI B JIepyKaBi.

e omHrM HEMalTOBaKHUM (aKTOPOM € Te, IO
Cynai BICHKOBUX Cy/iB, MalO4u JOCBiJl BIHCHKOBOT
CITy>KOU Ta CBiJOMO OOMpArOYH IUIAX CIY>KiHHS Bili-
CHKOBIM IOCTHINII, MAalOTh NCUXOAOSIUHY CMIUKICMb
Ta CTPECOCTIMKICTh, IO € HAJ3BUYANHO BaXKIIMBUM
B YMOBaX BO€HHOTO CTaHy 4YM 3AiHCHEHHS IPaBoO-
CyIas y BIHCBKOBIH cdepi, Ta skoi HEe MarOTh CyIAi
3aranpHUX cymiB. FOctuuis B YkpaiHi wacto Mae
OLIBII «OKIHOYE OOJINYUSD», TOJII IK YMOBH 3/1HCHEHHS
MIPABOCYIJIA IMiJT YaC BOEHHOTO CTaHy 3HAYHO Bipi3-
HSIIOTBCSL HE JIUIIE B 00’ €KTUBHOMY, a 1 y Cy0’ €KTHUB-
HOMY acriekTi. OTxe, Ha JJOJaTOK CJIi/i BKa3aTH Ha IIe
OJIH BaXXITUBHH (pakTOp, IKUI HAJNEKHUTH A0 CYO’ €K-
TUBHHUX SIKOCTEH CyIIi BIICBKOBOTO CYIy, — CTPECO-
CTIMKICTB.

Y3aranbpHIOKOYY apryMEHTAaIlil0, HaBeICHY Ha ITijI-
TPUMKY i1ei 3ampoBamkeHHs B YKpaiHi BiICHKOBHX
CyliB, MOXHa BKa3aTu, 1[0 A0 Hei Halexarb Taki
eleMeHTH: 1) CBOEPINHICTH HOPMATUBHOTO PEryJro-
BaHHS, SIKC 3HAYHO BIAPI3HIETHCS Bijl TPaaUIiHHOTO
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HOPMAaTHBHOTO DETyJIIOBaHHSA HpeaMeTHOI cdepu
CY[i 3arajbHOTO CyIy, B TOMY YHCIi ¥ BpaXxOBYIOUH
X cremiaizaiito; 2) BUHSITKOBICTh 00’ €KTa CyIOBOTO
pO3IIIALy — TEepeBaXHO BIHCHKOBI Ta BOEHHI 3II0-
yuHH;, 3) 0COONUBICTh CYO’ €KTIB, SIKi MPHUTATYIOTHCS
JI0 BiJINIOBiaIbHOCTI; 4) HEOOXiMHICTH 3aCTOCYBaHHS
pexxuMy 30epekeHHsI JIepKaBHOT TAEMHHILL; 5) HasB-
HICTh JIOCBily HECEHHS BIMCHKOBOi CIyXOHM (MOXe
OyTn (paKyasTaTUBHOIO BUMOTIOK0); 6) BHHATKOBICTH
00’€KTUBHMX YMOB, B SIKMX MOXE 3HiHCHIOBaTHCA
MIPABOCYIIS YU CYAOBHI KOHTPOJIb CYIISIMHU BiHiCHKO-
BOTO Cyay; 7) BUMOTH CYO’ €KTUBHOTO Xapakrepy, AKi
TOJIATAIOTh Y HEOoOXiTHOCTI MCHUXOJIOTIYHOI MIITHOCTI
Ta crpecocTiiikocti; 8) morpeda y BilICBKOBHX Cymax
iCHy€ He JIMIIIE I1i]] Yac BiifHM, a 1 MiCJI BCTAHOBJICHHS
MHUpY 337151 3a0€3MeUeHHs IPUTATHEHHsI 1O BiAMOBI-
JaIbHOCTI BUHHUX Ta IIOBHE NOBEPHEHHS 110 pexumy
3aKOHHOCTI T2 BEPXOBEHCTBA IpaBa B z[epmaBl

Po3ymiroun, 1m0 CTBOPEHHS CUCTEMH BiliCHBKOBHX
CYHiB MOXe 3aiiHsTH OaraTto 4acy AJs JepiKaBH, AKa
3a3Hasia 30poiHOi arpecii, Ta BHUIUIEHHS MEBHOTO
(iHaHCYBaHHs, MOXKHa 3alpPONOHYBAaTH TaKOX PO3-
DJISIHYTH THTAaHHS OPO CTBOPEHHS B YKpaiHi KOM-
MIPOMICHOI Mojielli BiCHKOBOTO TMpaBocymis. Taki
aNBTEPHATHBHI MOJIETi MOXYTh OyTr moOymoBaHi 3a
paxyHoOK: 1) 3ampoBaJi>KeHHsI BIiCHKOBOI CIielliamiza-
mii B MicieBux, anensniiHux ta Bepxosaomy Cyi;
2) cTBOpEHHS BIMCHKOBHX KOJIETi TpU MICIEBUX,
amneIsAiiHIX Ta KacamiifHOMY CY/Ii.

Taki mpomnosuuii He mnopyuryloTs Koncrury-
uiro Ykpaiau (4. 1 ct. 125) Ta 3akon Ykpainu «Ilpo
cymoyctpiit i craryc cyauiB» (4. 1 ct. 17) [86], sxi
nependavaoTh, MO CyAoyCcTpii B YKpaiHi OynyeTbes
3a TMPUHIMIIAMHA TEPUTOPIANBHOCTI, CIemiami3anii
Ta IHCTAHLIIHHOCTI.

o crocyerhcsi mponecyaabHOTo 3ade3neueHHs
CHCTEMH BIHCBHKOBOI IOCTHUII, TO BBaKAEMO HETIO-
TPiOHUM MPUHHATTS CHEUiaIbHOIO BiHCHKOBO-IIPOLIE-
CyaJIFHOTO 3aKOHOAABCTBa, HA KWITaiT BilicbkoBoro
KPUMIHAJIBHOIO TpoLecyanbHoro koxekcy llIBeid-
uapii (Militirstrafprozess) un Konekcy BiChKOBOL
roctutii @panmii [87], xoua MpOIMO3UIIiT MO0 CTBO-
PEHHS OKpPEMOTo KOZeKCy JyHaroTh [88]. Beaxaemo,
mo unHHMA KIIK VYkpainu 3patHuii 3abe3nednTn
HaJI)XHY NPaBOBY NPOLEAYpPY 3MiHCHEHHS IOCYHO-
BOTO PO3CJiyBaHHs, B TOMY YHCHI U 10 BiliCKOBHX
Ta BOEHHHUX 3JI0YMHAX a00 B yMOBaX BOEHHOTO CTaHYy.
Vxpaincekuit KIIK mictuth cneniansHo po3poOieHi
Ta 3alpOBaPKEHI OKpeMi MpolecyajbHi MOPSAKH
«OcoOnuBHi peXUM AOCYIOBOTO PO3CHiTyBaHHS,
CYZOBOTO PO3IVISIAY B YMOBaX BOEHHOTO CTaHy» (po3-
ain IX!, crarri 615, 615', 616); «KpumiHanbHe mpo-
BaJDKEHHS, SIKE MICTHUTH BIJJOMOCTI, III0 CTAHOBJISTH
nepxaBHy TaeMHUIIO» (TmaBa 40, crarti 517-518);
«OcobamrBOCTI CHIBPOOITHHIITBA 3 MIXKHAPOIHUM
KpUMiHAIBHUM cymoM» (po3ait IX?, crarti 617-636).
Y Bumaaky HEOOXiAHOCTI HEBENWYKi 3aKOHOMABYI

Amnapo

Ne 2.2022

KOpekuii 3a0e3nedars HaJeKHY IPaBOBY IPOLEAYPY
3aifiCHEeHHsI CyloYMHCTBA. Jl0 HUX, 30KpeMa, MOXKHa
BiTHECTH TIPOTO3HUIIIi IMIOAO0 3aKpIlIeHHS MiACY/-
HOCTI BIHICHKOBUX CY/iB; JO3BLI Ha BEJCHHS MPOTO-
KOJIy CYyHOBOTO 3acifiaHHsl y BUIaJIKaX BiJCYTHOCTI
€JIEKTPOIOCTaYaHHs Ta HEMOXIIMBOCTI 3/1iHCHIOBATH
Bifleo(piKcaIliro Cy0BOTO 3aCiJaHHsI; 3apOBaKEHHS
nepepB y mepediry CymoBOTO 3acilaHHS IIiJ] 4Yac
MOBITPSIHOT TPUBOT'Y; CIPOLICHHS ACSKUX MPOLETYD
Tomo. BTiM 11e Bce OkpeMi MOMEHTH, sIKi CYTTEBO HE
BIUIMBAIOTh Ha 3IIHCHEHHS CyIOBOTO PO3IISLY KpH-
MIHAJIBHOI CTIpaBH, aJike i1 mponecyansHU MOPSIOK
MOBHICTIO MOXKe OyTH peasi3oBaHUi, y TOMY YHCIi
¥ miJ yac BOEHHOTO CTaHy.

BucnoBku. IIpoBenene nociiKeHHs 1aj10 aBTO-
paM MOXJIMBICTh 3pOOWTH TakKi BUCHOBKH. PimeHHS,
sxe Oyso npuitHATO B 2010 p. MOTITHYHUM KepiBHUII-
TBOM YKpaiHW TPO BiMOBY BiJ BifiCHBKOBHX CYIiB,
CIiJT OLIHUTH KPUTHYHO, OCKIIEKH (D)YHKIIIOHYBaHHS
CHUCTEMH BiICHKOBOI IOCTHIII] Ta 30KpeMa BiliCbKOBHX
CyHiB SIK 11 CKJIaIOBOi Ma€ CIIPUSITH OXOPOHI iHTEpECiB
Ykpainu Bix mocsraHp Ha ii Oe3meKy, 3a0e3medeHHI0
6oe3narHocTi 30poitHnx Cun Ykpainu Ta iHIIUX Bili-
CHKOBHUX (DOpPMYBaHb, 8 TAKOXK 3aXHCTY IIPAB Ta 3aKOH-
HUX IHTEPECiB BiliCHKOBOCTYXOOBIIIB Ta BiliCBKOBHX
IHCTUTYIIH. JIBaHAIIATh POKIB IMOCHUIb IHCKYCis
3 MPUBOAY BiAPOPKEHHS BICHKOBUX CYIIB HE JIUIIIC
HEe MNpUIUHAIAcd, a W poOMMCA aKTHBHI KpPOKH,
CIPSIMOBaHI Ha pO3pO0KY Ta MPUHHSTTS BiAMOBITHIX
3aKOHONPOEKTIB, L0 CBIAYMIO HPO HECHPUHHATTS
CYCITITLCTBOM TOJIITHYHOTO PIlIEHHS IIOMO TIPHITH-
HEHHS iX ICHyBaHHSI.

30poitna arpecisi Pociiicekoi Denepanii npotu
VYkpainu MIPOAEMOHCTPYBaJIa HeJlaJICKOTIsA -
HICTh LIOTO HEMOIYIAPHOIO KPOKY, OCKIIBKH BXKE
24 motoro 2022 p. poboTa AeSKHX 3araibHUX CYIIB,
a oTXe, ¥ cIHigunx CyasiB, Oyna MOBHICTIO MPHITH-
HCHA, IO 3aBAKaJO OPraHaM OXOPOHH IPaBOIIO-
pAaKy 3aiiicHIOBaTH Jl0cy/ioBe pO3CJ‘I1,Z[yBaHHSI KpH-
MiHaJBHUX MPaBONOPYIICHb BiAMOBITHO A0 YHHHOTO
3aKOHOJABCTBA, 32CTOCOBYBATHU 3aX0IH 3a0€3MeUeHHS
KPUMIHAJIBHOTO TPOBAPKEHHS, IMPOBOIUTH CIiAUi
(po31IyKOBi) Ta HErJIACHI CiTiT4i (PO3IIYKOBI) Iii.

Tomy st Ykpainu, sika He JIvIe 3iHCHIOE Bicid
arpecopy, a i Ionpu Le aKTUBHO BIOCKOHAIIIOE CBOI
NpaBoOBi iHCTHTyL[ii' 0Cc00IHMBO 3ane6yBaHOI0 cTae
METOJOJIOTis nopusH;mLHoro aHamzy, MIPOBEICHHS
KOMIIapaTUBICTCHKUX JOCHIKEHb, SIKi JO3BOJSIOTH
OimpII MIMOOKO 3PO3YMITH CYTh NMPAaBOBHX DEryJs-
TOpiB, IO ICHYIOTH B IHIINUX JepXaBaxX, BUSBUTH
3araJibHi TeHIEHLIi PO3BUTKY MPaBOBUX (EHOMEHIB,
3aM03UYUTH IHCHO O3UTUBHUMN, IEPEBIPEHUI pak-
THKOIO JTOCBI1Jl, HE OITYyCKAalOuM MPOTECTHOI IPaBOBOI
JIUBEPTECHITII.

3sepuenHs 1o npaktuku €CII, B skiit BiH nepe-
BO)XHO PO3MIAAAB MHUTAHHA 3a0e3leueHHs MpaBa Ha
CHpaBeIUIMBUH Cyl y KOHTEKCTI mependavyBaHUX
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nmopymeHs cT. 6 K3I1JI BifickkoBUMHU cygamwu, Iajio
aBTOpaM MOXKJIMBICTh CHHTE3yBaTH KJIIOUOBI MiAXOIH,
SIKi CJiJT BpPaXOBYBAaTH TPW CTBOPEHHI Ta (PYyHKIIIO-
HyBaHHI BIMCEKOBHUX CyniB B YkpaiHi: 1) KonBeHis
Moke OyTH 3acTOCOBaHa JI0 BiHICHKOBOCITY>KOOBIIIB,
a He JIMIIE 10 LUBIIBHUX 0CI0, 110 03HAYaE, 110 KOXK-
HUI BiHCHKOBOCIY)KOOBEIb, 3a3HABILU MOPYIICHHS
mpaB, nepenbadenux K3ILJI, takox Moxe 3BepHY-
TuCcs 3a ix 3axuctom; 2) €CIUI y npunumni He cra-
BHUTHCS HETAaTUBHO /0 iCHYBaHHS BiHCHKOBUX CY/IIB.
Po3rmsan BiickKOBHMH CynaMy KPUMIiHAJIBHUX OOBH-
HyBa4eHb CTOCOBHO BiICHKOBOCTYXOOBIIiB B NPHH-
UMl HE CcynepeduTh noiokeHHsM cT. 6 K3ILJI;
3) Hemae miCcTaB BBAXKATH CYAJIIB BICHKOBHX CYIiB
MeHII npodeciftHuMHU, HiK IX KOJerd 3 3arajbHHX
CYIiB, OCKIIbKM BOHHU TPOWIIUIA TaKy camy mpode-
CiliHy TiATOTOBKY, IO W iXHI «IUBIIBbHI» KOJETH;
4) KonBeHi1is norryckae (DyHKITIOHYBaHHS BiiCHKOBHX
CYIliB JIWIIIE JOTH, AOKH ICHYIOTH JOCTaTHI rapaHTii,
sIKi 3a0€3Medy0oTh IXHI0 HEe3aJeKHICTh 1 Heymepea-
KEHICTb.

ABTOpH, JOTPUMYIOUHCH TOYKH 30py PO HEOO-
XiIHICTb CTBOpEHHSA B YKpaiHi CHCTEMH BiHCHKOBOI
FOCTUIIii, BBAXKAIOTh, IO BiJPOKEHHS BiICHKOBHX
CyniB B YKpaiHi SIK BaXKITUBOI CKJIaJIOBOi CHCTEMH Bili-
CHKOBI FOCTHIIIi 00YMOBIIEHO crienn(pidHICTIO cepn
iX MpemIMEeTHOI KOMIIETEHIIil, SKa 3HA4YHO BiIpi3Hs-
€THCS BiA 3arajbHUX CyAiB Ta 3/1aTHa 3a0e3MeuuTH
3IifiCHEHHS IPaBOCYAIS TA CYIOBHIA KOHTPOIb, Y TOMY
4yuCclli 1 B yMOBaX BO€HHOTO 4acy. Ll crerudika
(hyHKIIOHYBaHHSI BIiHICBKOBHX CYIIB TIOJNiacIleKTHA
Ta 00OyMOBIIOETHCA: 1) CBOEPITHICTIO HOPMATUBHOTO
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PETyIIOBaHHs, SIKE 3HAYHO BiAPi3HAETHCA BiA Tpaau-
LiIfHOr0O HOPMAaTUBHOTO PErYJIIOBaHHS MPEIMETHOI
cthepu cynni 3araabHOTO Cy/y, B TOMY YHCII i Bpaxo-
BYIOUM X CIIeliaji3allito; 2) BUHATKOBICTIO 00’€KTa
CYIOBOTO DPO3IVIALY, SIKUM € IIEPEBaKHO BiiICHKOBI
Ta BOEHHI 3JI0YMHU; 3) OCOONUBICTIO CyO’€KTiB, SKi
MPUTATYIOTHCS 10 BiAMOBiAambHOCTI; 4) HEOOXimHI-
CTIO 3aCTOCYBAaHHS PEXUMY 30epEeKEHHS AEePrKaBHOI
TaEMHMUIII; 5) HasBHICTIO B CY[IB JOCBiTy HECEHHS
BIHCBKOBOI CITy’k0H; 6) BUHSTKOBICTIO 00 €KTHBHHUX
YMOB, B SIKUX MOXKE 3IIMCHIOBAaTUCS MPaBOCYIIS
YU CyIOBHH KOHTPOJb CYAJSMH BIMCBKOBOIO CYIY;
7) BUMOraMHu Cy0’€KTUBHOTO XapakTepy, SKi MOJs-
raloTh y HEOOXIMHOCTI TICHXOJOTIYHOI MIITHOCTI
Ta CTPECOCTIHKOCTI; 8) 3aTpeOyBaHICTIO BIICHKOBHX
CY/IiB HE JIUIIIE i/l Yac BilfHU, a 1 MiCJIsi BCTAHOBJICHHS
MUpY 3a]U1 3a0e31eUeHHS NPUTATHEHHS A0 BiATMOBI-
JAIHOCTI BUHHUX Ta IIOBHOTO MOBEPHEHHS PEXUMY
3aKOHHOCTI Ta BEPXOBEHCTBA MIPaBa B JEPiKaBi.
[lepcneKTHBHUMH HayKOBUMH HAIIPSIMaMH aBTOPH
Oauarh BHU3HAYEHHS MOJENI BIMCHKOBOI FOCTHINT
B YKpaiHi, BU3HAYCHHS NOPSAKY (HOpMyBaHHS CY.-
JiBCHKOTO KOPIYCY, BCTAaHOBJICHHsI IOPUCAMKIII, Ki
MaroTh OyTH ONTHUMAaJbHUMH ISl CydacHOi YKpaiHu,
AKa 3A1CHIOE OOPOTHOY 3a CBOIO HE3AIEKHICTh.
BBaxkaeMo, 110 CTBOPEHHSI CHCTEMH BIHCHKOBOI
focTHLii B YKpaiHi HE O3HauaTUMe MOBEPHEHHS [0
iHcTUTYIIH Pagsacekoro Coro3y, a € KpOKOM JI0 €BPO-
NEHCHKOI CIIBHOTH Ta JEMOHCTPYBaTUMe MIiLHICTb
JepiKaBH, 30pOifHI CHIIM SIKOT 3IMCHIOIOTH OOPOTHOY
3a He3aJekHicTh, a micas IlepeMorm — cTaHyTbh
rapaHTaM MHUpY Ta cTabiibHOCTI B 3axiaHii €Bporri.
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CrarTs NpUCBSYEHA aHANI3y MDKHApOJAHUX CTAaHAAPTIB Ta IOCITIPKEHHIO
3apyODKHOTO JIOCBiZy MO3aCyJOBOTO BHUPIIIEHHS MPAaBOBUX CIIOPIB, a TaKOXK
BU3HAYEHHIO MOKJIMBOCTEH 151 3aII03MYEHHS 3apyO1>KHOTO I0CBi LY TI03aCyIOBOTO
BUPIIIIEHHS IPABOBUX CIOPIB 10 IPABOBOI CUCTEMU YKpaiHH.

BcranoBieHO BaKIMBICT Ta MiCIle MEXaHI3My I103aCyZOBOTO BHPIIIECHHS
NPaBOBUX CIIOPIB B CYHOBiil cHCTeMi, fKa Hapasi € IepeBaHTAKEHOIO Ta Mae
3Ha4HI HEIOMIKH, KOTPi, B CBOIO YEPry, 3aTsTYIOTh CYAOBHI IpoLec.

JlociipkeHO 0COOIMBOCTI IIPAKTHKK 3aCTOCYBaHHSI OKPEMHUX (hOPM 1103aCyIIOBOTO
BHUpIIIIEHHS TIPAaBOBUX CIIOPIB y CBITi, 30KpeMa, TaKUX SIK Mexiallis, apOiTpax,
IHCTUTYT MHpPOBOi yromu. OXapaKTepH30BaHO MDKHAPOIHI CTAaHIApTH y cepi
BPETYJIFOBAaHHSI [103aCY/JOBOTO BUPIIICHHSI CIIOPIB Ta Cy4acHi TEHEHIIi1 TPaBOBOTO
PETYIIOBAHHS BKA3aHOTO MEXaHi3My B KpaiHax CBiTy Ta YKpaiHi B IIJIOMY.

ABTOp TaKOX aKIIEHTY€ YBary Ha 3aca/1ax BIPOBAKEHHS MEXaHi3My [103aCyIIOBOTO
BUpIIIIEHHS CIIOPIB B IPaBOBil cucteMi Ykpainu, 30kpema Meaianii. BcraHoBineHo,
0 Ha JaHOMY eTalli PO3BHTKY B HAlll Jiep)kaBl BKA3aHUM MEXaHi3M TLUIbKU
MOYMHAE HAOMPaTH 0OEPTIB 1 3aKPITUTIOBATHCS Ha 3aKOHOIABYOMY PiBH.

B yzaranmbHeHHI aBTOp CTBEpIDKY€E, IO CBITOBA MPaKTHKA 3aCTOCYBaHHS
M03aCYJIOBUX METOMiB JUIl BHUPIIICHHS IIPAaBOBHX CIOpiB HalOyBae memaii
OLIBIIOrO NOMIMPEHHS. AJIFTEPHATHBHI METOAN BUPIIICHHS CTIOPIB IaBHO BU3HAH1
HalKpaImM BapiaHTOM BUPIIICHHS KOH(IIIKTIB 1 BUKOPUCTOBYIOTECS B Oararbox
KpaiHax cBiTy. B JaHmii yac icHye He3miYeHHa KUIBKICTh CIIOCO0IB 3a0e3MeunTH
NPUMHUPEHHST YYACHHKIB CIIPHUX HPaBOBITHOCHH Oe3 Oe3nocepenHboi ydacTi
cydy. Y IbOMY HampsiMi HAI3BHYAHHO aKTyaJIbHHM B YMOBAaX CHOTOACHHS
€ JIOCHIDKEHHSI OCOONMMBOCTEH PO3BUTKY METOMNIB I103ACYIOBOTO BHPIIIEHHS
MPaBOBHUX CTIOPIB Ta MEPCHEKTHB iX BIPOBA/DKEHHS B IIPABOBY CHCTEMY YKpPaiHU.
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The article is devoted to the analysis of international standards and the study
of foreign experience of out-of-court settlement of legal disputes, as well as
the identification of opportunities for borrowing foreign experience of out-of-court
settlement of legal disputes into the legal system of Ukraine.

The importance and place of the mechanism of out-of-court settlement of legal
disputes in the judicial system, which is currently overburdened and has significant
shortcomings, which, in turn, delay the judicial process, have been established.
The peculiarities of the practice of applying certain forms of out-of-court settlement
of legal disputes in the world, in particular, such as mediation, arbitration,
and the institution of a settlement agreement, were studied. International standards
in the field of out-of-court settlement of disputes and modern trends in the legal
regulation of this mechanism in the countries of the world and in Ukraine as
a whole are characterized.

The author also emphasizes the principles of implementing the mechanism
of out-of-court dispute resolution in the legal system of Ukraine, in particular
mediation. It has been established that at this stage of development in our country,
the specified mechanism is just beginning to gain momentum and be consolidated
at the legislative level.

In summary, the author claims that the global practice of using extrajudicial methods
to resolve legal disputes is becoming more and more widespread. Alternative
dispute resolution methods have long been recognized as the best option for
conflict resolution and are used in many countries around the world. Currently,
there are innumerable ways to ensure the reconciliation of the participants in
a disputed legal relationship without the direct involvement of the court. In this
direction, the study of the peculiarities of the development of methods of out-
of-court settlement of legal disputes and the prospects of their introduction into
the legal system of Ukraine is extremely relevant in today’s conditions.

Key words: out-of-court dispute
resolution methods, the procedure
for resolving legal disputes,
mediation, mediator, arbitration,
institution of peace agreement,
international standards, alterna-
tive dispute resolution methods.

IlocTanoBka npodjemMu. BaxiauBuMm Hampsam-
KOM Cy4YacHUX CBITOBHX MOJEJNe TpaBOBiTHOCUH
€ TIOCTYIIOBE BIIXOMKEHHS BiJ CYJOBOTO CIIOCO0Y
BUPIIICHHS MaJIO3HAYHHUX [TPABOBHX CIIOPIB. Y TaKnX
CIIOpax IX YYaCHHMKH MOXYTh BCTAHOBUTH CBOI IIpa-
BHJIa BPETYITIOBAaHHS CIIOPY, BH3HAYUTH KOHKPETHI
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3aBJaHHS Ta METy I03aCy[JOBOTO BHPIIICHHS Mpa-
BOBOTO CIIOPY W, HE 3BEPTAIOYNCH IO CYHAY, OTPH-
MaTH OaxaHe, €(pEKTUBHE BPETYIIOBAHHS CIIOPY
B JIy’Ke KOpOTKi cTpokH. [IpoTe, ciin mam’sitary, 1o
B 1103aCy/IOBOMY BPETYJIIOBaHHI CIIOPY CIi/I TOTPUMY-
BaTH BCl IPaBOBI CTAaHAAPTH MPH HOTO MPOBEACHHI,
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HE MOpYLIyBaTH YMHHE 3aKOHOAABCTBO Ta MOBHICTIO
BHUKOHYBaTH JIOMOBJIEHOCTI 3a pe3yJbTaTaMu IpoBe-
JEHHSl 103aCyl0BOTO BHpIIIEHHA cropy. Bakimsy
pOIb Y LIBOMY acriekTi HalOyBae came 3apyOixKHHMA
JOCBiJ] 1103aCyIOBOIO BHUPIIICHHA HPaBOBUX CIOPIB
Ta Cy4acHi MIXKHAPOJIHI CTaHIApPTH.

[To3acymoBi MeToau BUpiNIeHHS CTIOPIB — I1e Habip
PI3HHX TPUMUPHHUX TMPOLEAYp, SAKi CIPSMOBaHI Ha
KOMIUIEKCHE, IOBHE Ta HEyIepeIKeHE BHUPIIICHHSI
[IPaBOBHX CHOPIB 3a JOIOMOT'0I0 HEJIePKaBHUX MeXa-
HI3MiB i METO/IB, 1110 320€3MeUyIOTh IBH/KE Ta eek-
TUBHE BUPIIIEHHS CIIOPIB HAa OCHOBI KOHCEHCYCY
JIYMOK Ta iHTEpEeCiB CTOpiH, 3 MiHIMAILHUMHU 3aTpa-
TaMU Yacy, MaTepiaJIbHUX Ta IHIINX PeCypCiB 3aIliKaB-
neHnx cropid. KoopauHais mo3uiii KoHQITIKTyF0uuX
CTOpIiH, MOLIYK KOMIPOMICY B JOCYIOBOMY BpETYJIO-
BaHHI CTIIOpPY, TOTOBHICTb 10 TOPO3yMiHHS Ta IEBHOTO
KOMIIPOMICY € Ba)KIHMBOIO O3HAKOIO aJIETEPHATHBHUX
METOZIB BUpilmIeHHs cropy. Taki miaxXoam CTBOpIO-
FOTh PEANiCTHYHI Ta MIHUPIII MOXKJIMBOCTI IS IPUMH-
PEHHS CTOPIH Ta PO3BUTKY iX IMOJANBIIOT CITiBITPAIIi.

Juis GinpInl JeTalbHOTO BU3HAYSHHS MIXKHAPOJ-
HUX CTaHAApTiB Ta 3apy0iXKHOTO JOCBITy IT0O3aCyIIO0-
BOTO BHPIIICHHS MPaBOBUX CHOPIB CIijJi BU3HAYUTH
came BUJM TaKOTO BUPILLICHHS, BpaXyBaTH MOJIOKCHHS
pedopmaliitHux mporeciB, JOCTIAUTH CYyYacHI MiXk-
HapoJHI HOPMAaTHUBHO-TIPAaBOBI aKTH B Wil cdepi
Ta TPOBECTH aHaNi3 CIpPaB, BUPIMICHUX B HOPSIKY
[03acyI0BOTO PO3NIsiAY. BaxauBUM Takox € 3’siCy-
BaHHsI MOXKJIMBOCTI 3all03UYeHHs 3apyOikHOTrO Joc-
BiJy H03aCyI0BOTO BHUPIIIEHHS IIPABOBUX CIIOPiB 10
[IPaBOBOI CHCTEMH YKpaiHU.

Cran pociigkeHHsi. Baromoro HaykoBoro 3Ha-
YEHHSI B MPOIECi TOCHIHKEHHS MiXKHAPOJIHHUX CTaH-
JapTiB Ta 3apyOiKHOTO JOCBiy I103aCylIOBOTO
BHPIIICHHSI TIPABOBUX CIIOPIB MPUIIJICHO Yy Iparsix
TaKUX BITYM3HSHUX Ta 3apyOiKHUX HAYKOBI[B SK:
H. B. boxenka, H. C. byrpun-boxka, A. O. Bunpuis-
koro, B. I'ancenpki, JI. O. Maxosoi, T. ITonkoBeHKa,
O. C. Tkauyka, P. Xanuk-ITocnomitak Ta iHImuX.

HopmaTtuBHy OCHOBY HOCHIUKEHHS CKIIAJAOTh
Taki JOKyMeHTH sK: 3akoH Ykpainum «Ilpo menia-
uito», Jupexrusa 2008/52/€C €pponeiicbkoro Ilap-
namenTy Ta Pagum €Bponu Big 21.04.2008 p. «Ilpo
JesiKi acrmeKTH Mepialii y LUMBIUNBHUX Ta Tocromap-
CBKHX MpaBoBigHOCHHaxX», JupekrtuBa 2013/11/€C
€Bponeiicekoro Ilapnamenty ta Pagn €Bpomnu Bix
21.04.2013 p. «llpo anprepHaTHBHI crnocoOu BHpi-
LICHHS CIOPiB y cdepi 3aXUCTy MpaB CIIOKHBAYIBY,
pexomenpanii Komitery MinictpiB Pagun €Bpomnu
Ta 1HII JOKYMEHTH.

MeTtor0 cTaTTi € aHaII3 MDKHAPOAHUX CTaHIap-
TiB Ta 3apyOiKHOTO MOCBiLy M03acCyIOBOrO BHPpi-
LICHHS [IPaBOBHX CIOPIB Ta BU3HAUYECHHS MOXKIHBOCTI
3aMo3M4YeHHsl 3apyOKHOTO JOCBiLy M03aCyI0BOTO
BUpILLIEHHSI IPAaBOBHUX CIIOPiB JI0 MPaBOBOI CHCTEMH
VYkpainu.
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Buxknaan ocHoBHoro marepiany. Ha crorognim-
Hill JeHb CyIOBWI MOPSNOK BHUPIMICHHS MPaBOBUX
CIOpiB He TO030aBJICHUN HEMONIKIB. Sk CBIiTUHUTH
Cy[IOBa MPaKTHKa B CYYaCHUX YMOBaX, Cy/Iu IepeBaH-
TaXKeHi, a caM CyIOBHil Mpollec MePETBOPIOETHCS Ha
JIOCUTH TOPOTHIA Ta 3aTATHYTUH Yy 4aci mpoiec, ToMy
IO YacTO MOXYTh BiZIOyBaTuCh 3JIOBXHBaHHS IPO-
HeCyaIbHUMH TIpaBaMu y MPOBAKEHHi, a MOCIYTH
BHUCOKOKBAaJTiI()iKOBAHUX FOPHUCTIB HE 3aBXKAU AOCTYITHI
Jutst OinbIIOCTi rpoMaisiH. MexaHi3MU [TPUMYCOBOTO
BUKOHAHHSI TAKOXK YaCTO HE CIIPaIbOBYIOTh, 0COOINBO
KoM OOp>KHUKH He 0a)kaloTh BUKOHYBaTH PillIEHHS
cyny. 3BICHO, y MEpeBaKHIN OiIBIIOCTI BUIAAKIB
caMe Taka CHUTYyallisi CKJIaZae€ThbCcsd HE CTIUIBKH 4Yepes3
HEJIOCKOHAJIICTh 3aKOHO/IABCTBA, CKUILKU Yepes3 JIo/-
CBKHMI1 (akTop, ajie HaHOUIBLIINM HEOJTIKOM IMPaBo-
BOTO 3aXUCTy € T€, IO HaBiTh KOJIU CyJ BUHOCHUTH
IIIJIKOM 33aKOHHE Ta OOIPYHTOBaHE BiJIOBIIHO 0
3aKOHY DIllICHHS, MPaBOBHI KOHQIIKT HE BUYEPITY-
eTbesi. ToMy, akTyanbHOCTI HaOyBae 3anmpoBaHKEHHS
3ac001B 1M03aCy[JOBOTO BUPIIIEHHS MPABOBUX CIIOPiB
SK aIbTePHATHBA CYIOBOMY 3aXHUCTY, sIKa BUPI3HS-
€ThCSI aKTHUBHICTIO y4YacTi CTOpIH MPaBOBOIO CIIOPY
y WOro BUpIIICHHI.

Cin TakoK 3a3HAYUTH, 1O BEJIMKA KUIBKICTh Hay-
koBIiB, cepen sik H. B. boxxenko, P. Xanuk-ITocrnosmi-
tak, B. [locmomnitak, OTOTOXKHIOIOTH MOHATTS «J0CY-
JIOBEY, KII03aCYI0BE», «alIETEPHATUBHEY, OCKLIBLKH BCI
BOHU BHHUKAIOTH 10 OQII[IHHOTO 3BEPHEHHS JI0 CYIY.
ToMy BapTO PO3IISIHYTH Pi3HI aCMEKTH M03aCyJ0BOTO
BHUpIIIIEHHS MPaBOBUX cropiB [1, ¢. 6; 2, c. 39—41].

HesBaxxatoun Ha JJaBHE ICHYBaHHS I[bOTO MTOHSTTS,
MOCTA€ MUTAHHSI TIPO TEOPETHYHE PO3YMIiHHS «allbTep-
HatuBHOCTI». Kibka Takux iHTeprperalliii aHaizye
y cBoiif mpani O. C. Tkaayk. Tyt BpaxoBaHO TOYHHI
noisin . Canzepa, sskuii 03Ha4ae, IO i ajbTep-
HAaTUBOIO PO3YMIETHCA MOXIIMBICTH BHOOPY OIHOTO
BapiaHTy 3 0araTboX ICHYIOYHMX BapiaHTIB, IO JO3BO-
JIsie BUKOPHUCTOBYBAaTH TEPMIH «aJIBTEPHATHBHI CIIO-
cOOM BUPIIICHHS CIIOPY», SIKUH € 3aralbHUM IS BCIX
mporenyp [3, ¢. 23]. Came TOMy IIJIKOM TIPUAHATHAM
€ TIO3HAYCHHSI «aJIETEPHATUBHI» IS T03aCylTOBHX
cnocoOiB BHPIIIEHHS NMPAaBOBUX CIOPIB, a)ke BOHU
BUCTYTIAIOTh aJIBTEPHATUBOIO CYIOBOMY 3aXHCTY.

[Ipu nmochimkeHHI MDKHAPOAHWX CTaHAAPTIB
Ta 3apyOiKHOTO JOCBiAY IM03aCyJOBOTO BHPIMIECHHS
MIPaBOBUX CIIOPIB CIiI BU3HAYUTH MOXKIIUBI BUIU
HOro 3aCTOCYBaHHS.

BaanuM mpukiazoM 3 1pOTO TPUBOAY, MOXKHA
HaBectr mpamio T. [TomkoBeHKo, ska BHAUIAIA TaKi
MPOIEAYypH BUPIMIECHHS MPABOBHUX CIIOPIB: «BPETY-
JIIOBAHHS CTIIOPY CAMHUMH CTOPOHAMH IIIISIXOM Iepe-
TOBOPIB; BPETYIIIOBAHHS CIIOPY 32 JIOIIOMOTOI0 He3a-
JISKHOTO TOCEPEHHKA, SKUH CHpUSE IOCATHEHHIO
CTOpOHAMH yronu (Mefiarlisi); BperyJatoBaHHS CIIOPY
3a JIOTIOMOTOI0 TIOCepenHuKa-apOiTpa, KW B pasi
HEJIOCSITHEHHSI yroid YIOBHOBXXCHUH BHUPIIIUTH
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CyHepeuky B TOPSOKY apOiTpaxky; BperylOBaHHS
CIOPY 3a YYacTI0O KepiBHUKIB MiANPHEMCTB, iXHIX
FOPUCTIB 1 TPEThOi He3aJeKHOI 0COOM, SKa OUOIIOE
CIyxaHHs cupasw» [4, c. 47].

[lepmmii BuA 1mo3acymoBOrO BHPILIEHHS MPaBo-
BHX CIOpPIB € HaWOUIBII JIETKMM Ta JI0 HOTO BHCY-
BAETHCS JIMIIE OJHA BUMOTa — JOTPUMAHHS 3aKOHHO-
cTi. 3a mepmuM crocodoM CIip BHPIIIYETHCS TyKe
LIBUJKO, MPH HOT0 BUHUKHEHHI CTOPOHH MOXYTb
IIUTH 3roAM OIepaTWBHO, TPOTE iHOAI OCOoOM He
«HITyTh HA3yCTPiY» IHIIUM 1 TOMY MOXYTh CKOPH-
CTaTHCS JONOMOI0I0 HE3aJIEKHOIO IIOCepeaHnKa abo
rmocepeqHnKa-apbiTpa Ta KEpiBHUKIB MiAPHUEMCTB
[P BUHUKHEHHI IPaBOBOT'O CHOPY HA MiJIPHEMCTBI.

Crnig po3misHYyTH OUTBII JETAlbHO MPOLEAYpPY
Meniamii. B3aranxi moHATTS «Memiaiisy 3apoauiocs
B CIIA imoTim Oyn0 po3noBCIOIKEHO Y HH3III aHTIIO-
CaKCOHCHKHX KpaiH sik Benuka bpuranis ta ABctpa-
miss. Tepmin «mediation» O3Hadae MOCEPEIHHIITBO,
i 3a pmocmimkeHHsMu A. O. Bumpuubkoro MokHa
MIPOCTEKHUTU ICTOPi0 HOTO 3ampoBaKEHHS B HOP-
MatuBHy cuctemy CLHA: «y 1982 p. B Amepui Bin-
Kpuiucs nepiui Kypeu 3 meniamii. 3 1993 p. crana
MIOMYIISIPHOIO  OHJIAMH-Meiatisi, 0COONMBO B CyIIe-
peukax 3a JoMeHH. TakoK MOIIMPIOIOTHCS IPUBATHI
NPOLEAYPH aJIBTEPHATHBHOIO BHPIMICHHS CIOPIB.
BumnyckaroTbcs ApyKoBaHi JuKepesa, IO BHCBITIIO-
0Th Tpobnemu Mepiamii. HopmaruBHO-mpaBOBOIO
ocHoBoro Memiamii B CIHIA crae «VHidikoBaHUIT aKT
mpo memiartito 2001 p.» [5, c. 242].

3arasioM, 21 tpaBua 2008 p. €sponelicekum Coro-
30M Oyro puiinsTo Aupextusy 2008/52/€C €pponeii-
cekoro Ilapnamenty Tta Pagu €sponeiicekoro Corosy
«IIpo neski acriekTr MeAiallil B MUBUILHUX 1 rOCTIONap-
CBbKHX CIIOPax», OCHOBHOIO METOIO SIKOI € CHPOLIECHHS
JOCTYILy 0 METOJIB JIbTEPHATUBHOTO BPETYIIOBAHHS
CIOPIB 1 CHPUSHHS MUPHOMY BUPIIIICHHS CIIOPIB Yepe3
CTHMYJTFOBaHHSI BUKOPUCTAaHHS Memiarii Ta 3a0e3rme-
yeHHs 30aJaHCOBAaHMX B3a€EMOBIJHOCHUH MDK Me[ia-
€0 Ta CYZ0BUM ITPOBAHKEHHIM [6].

3acany 1Mo3acyoBOrO BUPILLEHHS MIPABOBHUX CIO-
PiB TakoX 3aKpiIICHO B HU3LI HACTYTHUX PEKOMEH/1a-
uii Komirery minictpis Pajgu €spornn: Pexomennartii
Ne R (98) 1 Komitery MiHICTpiB JAepiKaBaM-uIeHaM
po cimeitny Mexianito Bin 21 ciuns 1998 p.; Pexomen-
nauii Ne R (99) 19 Komitery MiHiCTpiB po Mezialiiro
B KpUMiHaIbHOMY Tpoueci Bix 15 Bepecus 1999 p.;
Pexomengauii Rec (2002) 10 Komirety MmiHicTpiB
JepKaBaM-wICHaM PO MEJIIaIliIo B IUBLILHOMY TIPO-
ueci Bigl8 Bepecus 2002 p. Lli pexomenaauii Oynau
NEepUIMMU JOKyMEHTaMHU $IKi BH3HAJIH Ba>KJIHBICTbH
Meniamii 1151 €BpONeHChKUX CHUIBHOT Y MiHJIMBOMY
couiabHOMY KOHTeKcTi. KpiM TOro, BOHM Takox
BAXKJIMBI, OCKIJIbKM 320XOUYIOTh JAepKaBU-YJICHH
3alpoBaKyBATH Ta 3MIIHIOBATH MEAIalilo y Pi3HUX
cdepax: IUBUILHOMY MpaBi, TOCIOAAPCHKOMY TPaBi,
aJIMiHICTpaTUBHOMY NpPaBi Ta KPUMIHAJIHLHOMY TPaBi.
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[Ipore B KpuMiHAJILHOMY HpaBi, OIIBII Mae Micle
3aCTOCYBaHHS MIPUMiPIOBAJIBHOT IPOLIEAYPH, 32 KOO
BiJINIOBIIaJIBHICTE 10 0COOM B OyIb-SKOMY BUIAIKY
3aCTOCOBYETHCS 3 OOKY JeprKaBH, MPOTE 3 ypaxyBaH-
HSIM TIOM’SIKIITYIOYHX (PaKTOPiB, TAKUX SIK BiJIIKOAY-
BaHHA HIKOAM, IUPE KasITTS 1 T.1.

SAx 3aznagae H. C. Byrpun-boka okpemo ciin
Bin3HaunTh migrotosneHy Kowiciero €Bpormeii-
CbKOTO criBToBapucTBa y bprocceni «3eneHy KHUTY
3 aJBTEePHATUBHOTO BUPILICHHS CIIOPIB Y LMBIIBHUX
Ta KoMmepuiHux cmpasax» (2002 p.), sika mMana Ha
METi BUBUEHHSA 1 y3arajbHEHHs Hal[lOHAJIBHHUX MPaK-
TUK aJILTEPHATHBHOTO BHPILICHHS CHOpPaB 3 METOIO
BUPOOJICHHs 3araJibkHUX CTaHAApTiB y Wil cdepi,
a TakoX npuiHsTy B pamkax €C Jupexrusy 2008/52/
€C Esponeiicekoro [lapaamenty Ta Pamu Bix
21.05.2008 p. 3 OKpeMHX aCIEeKTIB Meiarii y IUBLIb-
HHUX Ta KOMepLiiHuX cnpasax [7, c. 20].

Takox BenuKe 3HAYeHHsS MaloTh JlupekTuBa
2013/11/€C €sponeticekoro Ilapnamenty Ta Pagu
€ponu Bix 21 tpaBusa 2013 poky «llpo ambrepHa-
THBHI CIIOCOOM BUPIIICHHS CIIOPIB Yy cdepi 3aXUCTy
npaB CIOXUBAa4iB», cepel SIKUX 3aKpilIeHO Taki
NPUHIMIIN aJbTepPHATUBHOTO BUPIIICHHS CHOpPY K
HE3aNEXKHICTh Ta HEYNepeIKeHICTb, MPO30PICTh,
CIPaBEINBICTh, €()EKTUBHICTh, CBOOO/MA Ta 3aKOH-
HiCTB [8].

Crin BiA3HAUMTH, IO IUPEKTHUBA HE BCTAHOBIIIOE
B)XJIMBOTO NPUHIUIY KOHQineHIiHHOCTI. OCKIIbKH
JUISL CTOPIH y CHOpi Jy’Ke 4acTo Ba)KJIUBO, HI00 He
Oyio po3royomeHo iHpopMaliio mpo cmip Ta ¢ak-
TUYHUHM 3MICT TpaBOBIJHOCHH TpeTiM ocobam. lle
MOXe CHpusiTH 30epeXeHHIO JiJoBOi pemyTamii
Ta MITPUMKH TOJAIBIINX JIJTOBUX BiTHOCHH MiX
CTOpPOHaMH CIIOPY.

[TocTtae mUTaHHS PO 3alpOBAKCHHS albTep-
HAaTWUBYU BUPIIICHHS MPaBOBUX CHOpPIB. 3HaYHA KiJib-
KiCTh €BpOIEHCHKUX KpaiH 3aKkpimmia el 1HCTUTYT
Ha 3aKOHOJaBYOMY piBHI. Hanpuknan, y ®@panuii cyxa
3000B’s13aHUI 3aIPONIOHYBATH CTOPOHAM BHUPIIIECHHS
CIOpY 3a JOMOMOTOI0 aJIbTEPHATHBHOTO MEXaHi3My
BUPILICHHS CIIOpY, aje B AHDII Cyg Mae MNpaBo
HakjgacTu mrpad, SKIO CTOPOHA BIJIMOBWIIACS BiJl
Memianii.

SAx 3aznauae O. [. Hacrina, y Himeuuunni menia-
11isl TAPMOHIIHO 1HTETpOBaHA B CUCTEMY ITPABOCY/IJIS.
Hanpuknaza, MeaiaTopu NpaLioloTh 0e3mocepeaHbo
3 CyJaMH, 110 3HAYHO 3MEHINYE KIIbKICTh MOXKIHUBUX
1mo30BiB. MeniaTtop — 1ie Cy/IJis PETiOHAIBHOTO CYIY,
AKHi Oe3nocepeIHbO He PO3MIAAE CIIip, He MPHiiMae
10 HOMY pillleHb, HE BXOIUTb 10 CKJIAAY XKypi (xoua
B KpaiHi iCHYIOTh IPUBaTHI MeAiaTopu Ta npodeciiini
acorianlii, ki HaJalTh MOCIyTH Memianii) [9, c. 131].

YV CHIA Bcs mpaBoBa cUCTeMa HaJallITOBaHA Ha
JOOpOBiUTEHE BUPIIEHHS OIBIIOCTI CIIOPIB y Cyaax.
Cyn HaBiTh MOXXE OyTH TEpEHECEHH, 00 CTOPOHH
MOIVIH 3B’si3aTHCS 3 MeaiaTopoM. JKoieH cepio3Huit
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MIEPETOBOPHUH TIPOIIeC Y Iii KpaiHi He BiOyBa€ThCS
0e3 mocepenHuKiB 3i chepu Oi3HECY, TONITHKA Ta €KO-
HOMikH. TyT BUAarOThCA XypHamM y cdepi Memiarii,
npamroe HarioHanpHHN 1HCTHTYT BUPIIIEHHS CIIOPIB,
MIPUBATHI Ta JepXKaBHi cIryxOu Memiatii.

3a  gocmimxkenusamu JI. B. ®emuummuHa,
ct. 15 3akony PecnyOniku Kazaxcran «lIpo memia-
1i}0» MICTHTh HOPMY, 3T1THO 3 SIKOI0, KPiM MeJIiaTopiB,
SIKi 3M1HCHIOIOTH CBOIO JiSTTBHICTH Ha HempodeciiHiii
OCHOBI, MeJIiaIlil0 MOXKYTh 3/IIHCHIOBATH WICHH TEPH-
TOpiaNbHOT TPOMaJH, SIKi MAalOTh 3aMOXXHHUH CTaH,
KUTTEBUH JTOCBi, CTIeNiadbHO BiAiOpaHuii I IHOTO
300paMu MiCIIEBOTO OpraHy BIAI¥ Ta MarOTh 0e3110-
ranny pemnyramito [ 10, c. 87].

SIx 3aspmaumnm H. Bacuama Ta B. T'aHcernbka,
MO3UTHBHUMA MOCBiA y cdepi Memiamii € Takoxk
y TakuX Kpainax, sk Yexis, CrnoBauunna, OiHIIHIISA
ta ABctpis. Tak, y Uexii icaye Ciry>x0a moropKeHHs
Ta Memiamii, fKa MiAMOPSIKOBYeTbCs MiHICTEpCTBY
roctutii. ¥ @paniii meaiaropy moBuHHI OyTH aBTO-
PHU30BaHi IPOKYPOPOM, ITICIISI HOTO BOHH MOXKYTh M-
ncaru norosip 3 MinicrepcTBoM toctutii ®Ppanirii
Ha HaJgaHHS mociyr Mmemianii. B ABctpii mocmyrn
Memiamii HagarThCs IenapraMeHToM MiHicTepcTBa
ocTuIlii Ta Acomiamiero mpodamii Ta comiaibHOI
pobotu. I B ycix kpaiHax meniaTopu MOBHHHI MaTH
npodeciiiHy kBaiikaiiro B Taimy3i mpasa, colliaib-
HO1 pobotu abo mcuxomnorii [11, c. 16—-17].

V Takux kpainax, sk bensris, Hinepnanau, ®@pan-
uisi, kpaian JlatuHchkoi Amepuku, [HmOHE3IsS TOIIO,
CTHIOpY TIOBUHHI BHpiITyBaTucs oimiiHIM apOiTpoM.
3a KOpAOHOM apOiTpak HE Mae€ TaKMX OOMEKEHb, K
B YKpaiHi, apOiTpak MiIIOB NUIAXOM CIeLiaji3awii.
SIK1110 3BEPHYTHUCS J0 CBITOBOTO JAOCBIY, TO HAWOIIBII
MIOITYJISIPHUMU € TPYIIOBi apOiTpaxi, apOiTpaxi y cro-
pax mpo 3aXUCT MPaB CIIOKUBAYIB, a TAKOXK apOiTpaxKi,
TIOB’s13aHi 13 3eMeNbHUMH BiTHOCHHAMU [ 12, c. 722].

[lomo cdepu omomarkyBaHHS, TO 33 JOCIIiIHKEH-
Hamu B. B. Tunbumka MoXHa 3pOOMTH BHCHOBOK,
oo B OLIBIIOCTI KpaiH CBIiTYy JOCYIOBHUN TOPSIIOK
BUpILLIEHHSI NPaBOBUX CIOPIiB € OOOB’A3KOBHM, 0O
TaKuX KpaiH BiiHOCATHCS ABCTpantis, ABcTpis, bens-
ris, Benmuka bpuranisa, Jlanis, ['pemis, Yropuiuaa,
I3paine, Icnanis, Kanana, Himeuunna, Higepnanam,
[Monemia, Cnosenis, @innsupis, lseiinapis, Anonis
ta iHmi. [ligxin ke, sIKuil 3aCTOCOBY€EThCS 1 B YKpa-
Hi, 32 AKUM TPOMAaJITHUH Ha BIACHHUHA PO3CY] MOXKE
CKOPHCTATHUCS CBOIM MPAaBOM Ha OCKap>KEHHS B CY/Ii,
3aCTOCOBYETHLCS TAKOXK 1 B 3aKOHOAABCTBI TAKUX KpaiH
sk Aprenruna, [anis, Ipnannis, Mekcuka, Hopseris,
[opryramnis, Typeuunna Ta inmux [13, c. 98].

JocuTh CcBOEpIMHUM 1 HE MEHII e(eKTHBHUM
CHoco0OM IT03aCyI0BOTO BHUPIIIICHHS CIOPY, HEepery-
CiM y UMBUIBHOMY CYJOYHHCTBI, € IHCTUTYT MHPOBOI
yrogd. BiH MOCTaTHRO HIMPOKO BUKOPHCTOBYETHCS
B CyZIOBI ITPAKTHUIIl 0ararbox JAepKaBax Jjisi MUPHOTO
BpEryII0BaHHA KOH(IIKTHOI cuTyalii 6e3 yJacTi cymy.

Amnapo

Ne 2.2022

Y  ropuaMyHid  JiTEpaTypi  BiJOKPEMIIOIOTH
HACTYTHI MOJET Npoueayp, MOIIHUPEeHi B MIKHAPO.-
Hill TIPaKTHUIL:

1. MupoBa yroga sk anbTepHATHBA CYJOBOMY
pillIEHHIO, BUKOPHCTAHHSA 103aCyI0BUX 3ac00iB yKIa-
JaHHS MUPOBOI YTOIH i3 MPUYMH CKIaTHOCTI, TPUBa-
nocTi 1 nopokHeui cynounnctsa (CLUA, Anrmis);

2. BuKopucTaHHSI MUPOBOi YTOIU B SIKOCTi JIOCY-
JIOBOTO BapiaHTy BHUpilIEHHS KOHQIIKTY (IpaBo cTo-
piH KOH(ITIKTY caMOCTIHHO MHUpPHO BUpILIMTH 0€3
3acTocyBaHHs cyqoBux npouenyp (Opanuis, [cnanis,
Hinepnanmn));

3. VkinagaHHs MHUPOBOi YroAM HAJIEXKHUTH [0
000B’s13kiB cyny (Snonis)[14].

OTxe, MOXHA MiJICYMyBaTH, 110 KOKHA i3 3a3Ha-
4eHUX (popM XapaKTepU3YETHCS BIACHUM OCOOIMBUM
MOPSA/IKOM 3BEPHEHHS Ta BUPILICHHS IPABOBHX CIIOPIB.
ITotpeba y cTBOpeHHI Mo3acydoBUX (OpPM BHHHKIA
y 3B’SI3Ky 3 €BPOIHTErpalliiHIMU MPOLIECaMH Ta Mpar-
HEHHSM YKpaiHM AOCSITH MIKHAPOOHHUX CTaHAAPTIB.
Amxe y 3apyOKHHX KpaiHax aKTHBHO IMPOBOTUTHCS
TIONTITHKA 3MEHIIECHHs POJi CYAIiB y BHPILIEHHI ApiO-
HHX CIIOPIB, SIKI MOXHA 3’ACYyBaTH 0€3 3BEpHEHHS JI0
cyny. [lo3acynoBi (opmu MOKIHMKaHI PO3BAHTAKUTU
CyaH, ajie BOIHOYAC JO3BOJIUTHU SAKiCHO BUPILIUTH CIIip
Uil kokHoro. Ha nmanomy erami po3BHTKY B YKpa-
Hi mo3acynoBi (OpMHU BUpIIIEHHS MPAaBOBUX CIIOPIB
TIIBKK TIOYMHAIOTH HaOMpaTh 00epTiB 1 3aKpillIroBa-
THUCS Ha 3aKOHOAABUOMY PiBHI.

BaxnuBuM KpokoM YKpaiHu y cdepi pO3BHTKY
IHCTUTYTY M03aCy[OBOTO BHUPIIICHHS NPaBOBUX CIIO-
piB crano npuitHATTA y cepnHi 2019 poky KonBenmii
OOH «IIpo Mi>KHapOAHI Yrogu MpPO BPETYIIOBAHHS
CHOpiB 3a pe3ylbTaTaMyd MeAialii», 3aBOsSKH SKOi
Halla Jep)kaBa CIPHATUME PO3BUTKY Memiamii Ha
CBOIX TEPHUTOPIsIX, @ TAKOXK B YACTHHI BPETYIIIOBAHHS
MDKHApOTHUX KOMEpLiHHUX cropiB [15].

Tako, BATOMHM BHECKOM B HOPMaTUBHY CUCTEMY
HAaIIol JiepXaBH € NpUNHHATTS 3akoHy Ykpainu «IIpo
Memianito» Big 16.11.2021 p. me BKe 3aKpilicHO
MOJIOXKEHHS TIPO MEJiallito B IUBLILHOMY, TOCIIOAP-
CBKOMY Ta aIMiHICTpaTUBHOMY CYJAOYMHCTBI [16].

BucHoBkn. Y 3araibHOMY IiJCYMKYy MOXHA
3 YIIEBHEHICTIO CTBEPKYBATH, 10 CBITOBA MPaKTHKA
3aCTOCYBaHHS M03aCyJOBHX METOJIB JJIsi BUPIIICHHS
MPaBOBUX CIOPIB HaOyBae nenajii OLIBIIOrO MOIIH-
peHHS. ANBTEpHATHBHI METOAM BHUPILICHHS CIOPiB
JABHO BHM3HaHI €(EeKTUBHHM BapiaHTOM BHPIIICHHS
KOH(QIIIKTIB 1 BAKOPUCTOBYIOTBCSI B 0araTtbox KpaiHax
cBiTy. B manuii yac icHye He3i4eHHA KUTBKICTh CIIO-
co0iB 3a0e3Me4nTH NPUMHUPEHHS YUYaCHUKIB CIIIPHUX
MPaBOBITHOCUH 0€3 Oe3MmocepeHboi ydacTi Cymy.
VY upoMy HanpsiMi HaI3BHYAHHO aKTyaJlbHUM B YMO-
BaxX ChOTOJICHHS € JIOCIIJKCHHS 0COOJIIMBOCTEH PO3-
BUTKY METOJIIB I103aCyJI0BOTO BUPIIICHHS MPaBOBUX
CIIOpIB Ta MEPCIEKTHB 1X BIPOBAIKEHHS B TPaBOBY
cucreMy YKpaiHu.
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BpaxoBytoun Te, 110 BHPIIIEHHS CIIPHUX MMATaHb
B YKpaiHi 37e0ibIIOT0 BHPINIYETHCI B CYAOBOMY
TIOPSIIIKY, BXKE CHOTO/IHI 3HAYHOTO MOIIUPEHHAS HalyIa
meniamis. CyTh iHCTHTYTY Mefiamii He € HOBOIO JJIst
VYkpainu, aje Ha CydacHOMY eTarli il pO3BUTKY B HaIIii
JieprKaBi, HacaMIiepe1, He0OXiTHO BU3HAYHUTH MTPABOBI

65

MOXJIMBOCTI (YHKIIOHYBaHHS Ta BIIPOBAKEHHS
OCHOBHHX ()OpPM M03aCyZOBOTO BPETYIIOBaHHS ITIpa-
BOBHUX cHOpiB. MOXHa BIEBHEHO CTBEPXKYBATH, IO
MEXaHi3M I103aCy/I0BOTO BHPIIICHHS IPaBOBHX CIIO-
piB Ha OCHOBI MIXHApPOIHOTO JIOCBily OpraHidyHO
yBiliJie B IPaBOBY Ta Cy[OBY CUCTEMY YKpaiHH.
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