190

THIIUMH, TIepe0avYeHUMH CTaTTel0. [HaKIIe KaXy4d, Y KpEMIHAILHOMY 3aKOHI HaroJIOmeHO Ha OCOOJHBIiN
CYCHUTBbHIH IIIHHOCTI MPaBUILHOCTI ¥ HE3AICKHOCTI MIPUAHATTS PIllICHHS BUOOPUOIO0 KOMICIEI0 Y KOMICIEI0
3 pedeperayMmy, o Mae OyTH BIIOOpaKEHO TaKOX y Mipi mokapaHHS. Y CydYacHId pemakmii cTarTi s
npobjeMa BHUpilleHa, OCKUTBKM KOXKHA HACTYNHA YacTWHA CTAaTTi mependadyae OUIbIIY Mipy MOKapaHHS, IO
BIJINIOBiIa€ MIPUHIIAIIAM Au(epeHIlianii Ta CipaBeIIMBOCTI TIOKapaHHsL.

[IpoanamizyBaBmm BHeceHi 3MiHN B ¢T.157 KK Ykpaiam Big 14 xoBtHs 2014 p., BapTO 3a3HAYMTH, IO ITi
3MiHM MAalOTh $IK TO3UTHBHUHI pe3yJbTaT, OCKUIbKM BOHM JIKBiAyBalu MEBHI HEIONIKHM, NpUTaMaHHI
MOTIePE/IHIA pelakilii cTaTTi, Ta MOCHJIMIM BiANOBINANBHICTh 32 BINMOBIJHI 3JIOYMHHU, TaK 1 HEraTUBHI
MOMEHTH, OCKITBKA 3’ SIBUJIMCSI HOBI HEIIOJIKH, TIPO SIKI WIETHCSA B Hammi cTarTi. Takok BKa3aHi 3MiHH HE
BHUPINIMIA TUTaHHSA PO TEPEOOTHKCHHS BiMMOBITHOI CTaTTi (OCKUTBKH B JUCHO3MINI IepepaxyBaHCs
Maibke Bci cy0’exTH BHOOpUOro i pedepeHAHOro mpouecy, HAaTOMICTh MOTPiIOHO 3pOOUTH JHIle BKa3iBKYy Ha
TakuXx cy0’€KTiB); MPO 3BYKEHHS Cy0’€KTiB KpUMiHAIBHOI BiJIOBIAaIBHOCTI 3a MOPYILIEHHS BUOOPUYUX MPaB
IPOMaJISIH IIJISIXOM 3a3HAYEHHsI JIMIIE JBOX CIOCOOIB BTPYUYaHHs, a CaMe «IUITXOM HE3aKOHHOI BUMOTH YH
BKa3iBKM» (OCKUTBKH Take BTpPY4YaHHS MOXKE 3IHCHIOBATHCH 1 NUIAXOM OOMaHy, IMaHTaXy, MHiAKYITY,
CIOHYKaHHsS, IIOTPO3M 3aCTOCYBaHHS HAaCWJIbCTBA, CAaMOT0 HAcHJIbCTBA TOILIO); MpPO BIICYTHICTBH
KPUMiHAIBbHO-NIPABOBOT OXOPOHU TaKWX MOTEHLIHHMX MOTEPHINX, SK OJMM3bKI pOAMYi, 1 BU3HAYCHHUX B
ct.157 KK Ykpaian oci6. Tomy, He3Baxkatoun Ha BHeCEHi 3MiHU Bix 2014 p., po3risayBaHa cTaTTs MOTpedye
[TOIAJIBIIIOTO BIOCKOHAJIEHHS UITXOM BHECEHHS 3a3HAYEHHX Y OMY JOCIHIHKeHHI 3MiH.
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CraTTss TpHUCBSYCHA JOCIIKCHHIO KPUMIHAJIBHO-TIPABOBOTO 3aKpilUIEHHS HOPM MpO HEOOXigHy OOOpOHy B
3aKOHOJABCTBI KpaiH KOHTHHEHTAIBHOI MPaBOBOi cucTeMu. [IpoBOAMTECS MOPIBHAIBHO-TIPABOBHI aHANI3 X HOPM
3a MEBHUMHU KpUTepisMH (HaliMeHyBaHHS, MiCIe3HaXOMKEHHs, (GopMma 3IiHCHEHHsS, cucTeMa 00’ €KTiB 3aXHCTy,
IIpaBOBA IiICTaBa) Ta POOJATHCS y3arallbHeHI BUCHOBKH.
Kniouosi cnosa: nHeobXiona 060poHa, npasomMipHuil 3axXucm, RPOMURPAsHUll HANAo Yy NOCAAKHA, CYCHINbHO Hebe3neune
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CraThsl TOCBSILICHA HCCIIEIOBAaHHUIO YTOJOBHO-NIPABOBOTO 3aKpeIUIeHHs HOpPM O HeoOXoauMol o0opoHe B
3aKOHOJIATENIbCTBE CTPAH KOHTMHEHTAJIbHOW NPaBOBOM CUCTEMBI. [IpoBOAUTCS CpaBHUTEIBHO-TIPABOBON aHAIM3 3TUX
HOPM 11O OIPE/IeNICHHBIM KPHTEpHAM (HAaMMEHOBaHHE, MECTOHAXOXJEeHHe, (opma OCYIIECTBIEHMS, CHCTEMaA
00BEKTOB 3aIIUTHI, TPABOBOE OCHOBAHHUE) H AENAIOTCS 0000IIAIOINIIE BEIBOBL.
Kniouesvie cnosa: neobxooumas obopona, npagomepHuas 3awumad, nPOMUSONPAGHOe HANAOeHue Ul NocA2amenbCmeo,
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COMPARATIVE LEGAL ANALYSIS OF THE RULES REGARDING JUSTIFIABLE DEFENSE
IN THE CRIMINAL LEGISLATION OF CONTINENTAL COUNTRIES
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The article investigates criminal law consolidation of the rules of justifiable defence in the legislation of the countries
of Civil law legal system. The Civil law legal system consists of four groups of countries that are characterized by the
individual features of the development and establishment of their legal systems: 1) Romance (French Republic,
Italian Republic, Kingdom of Spain); 2) German group (Germany Federal Republic, Kingdom of Netherlands, Swiss
Confederation); 3) Latin American Group (Republic of Argentina, Brazil); 4) Eastern European Group (Russian
Federation, Republic of Belarus, Ukraine). The author considered the rules of justifiable defence in the criminal codes
of 14 (fourteen) members of the Civil law legal system and conducted comparative legal analysis of the consolidation
of justifiable defence as a legitimate act based on the following criteria: the name of the lawful act, the location of
lawful act, the form of lawful act, the system of objects to be protected, the legal basis of the use of lawful act.

Based on comparative legal analysis, the author draws conclusion, for example, that: the concept of justifiable
defence in the Romance countries is characterized as “legitimate defence”, and in the German group of countries — as
“justifiable defence”; a form of self-defence in the most countries of Civil law legal system is characterized by “acts
(act)”, which can be caused by necessity or committed when required, when unavoidable, etc; ground of self-defence
in the criminal law of the countries of Civil law legal system can be “unlawful (illegal) attack or invasion” (within the
Romance and German groups of countries), and in East European group of countries — specifically “socially
dangerous assault”; objects of defence in justified defence in Romance and German group of countries in general is
“a person that defends or another person”, and in the Eastern European group of countries — also “state and public
interests”. These findings form the progressive international experience that can be used to develop the rules of
justifiable defence in Ukrainian criminal legislation.
Key words: justifiable defence, lawful defence, unlawful attack or invasion, socially dangerous assault, act.

HeoOxinna obopoHa sk 00cTaBuHA, IO BUKJIIOYAE 3JIOYMHHICTD JisHHS, 3a0e3Meuye MpaBo KOKHOI 0codu Ha
CaMOCTIHHMI 3aXUCT BiJl CYCHUJIBHO HEOE3MEYHHMX MOCATaHb, MO0 CTAaBUTh MEpei JCPKaBOK O00OB’S30K
3a0€3MeUCHHs] HAICKHOTO ii KpUMIHAJIBHO-PABOBOTO PETYJIIOBaHHs 3 YpPaxyBaHHSIM BHUMOT MiKHApPOJHHX
cTaHmapTiB. ToMy DOCTI/KEHHS Ta BHBYEHHS KPUMIHAJIBHO-TIPABOBOTO 3aKPIIICHHS HOPM NPO HEOOXiaHY
000pOHY B 3aKOHOJABCTBI KpalH KOHTHHEHTAJIBLHOI MPaBOBOI CHUCTEMH, IO SKHX HAJCKHTh W YKpaiHa, €
BaXXJTUBHM MUTAHHIM y IbOMY HAMpPSM.

AKTyalbHICTh TEMH JOCIHIKEHHS OOyMOBJICHA BiJICYTHICTIO HAJIEKHO IPOBEICHOTO TOPIBHSIIBHO-IIPABOBOTO
aHai3y HOPM TIpO HEOOXiZHy OOOpOHYy B KpPHUMIiHAJBHOMY 3aKOHOJIABCTBI KOHTMHEHTAIBHHX KpaiH (3a
KpHUTEpisIMA HallMEHYBaHHsI, MiCIIe3HAXOKEeHHs, POpMH 3/IICHEHHS, CUCTEMH 00 €KTiB 3aXHCTy Ta MPaBOBOi
migcraBu). Takok BoHa OOyMOBIICHA MOXKJIMBICTIO TMOJAJIBIIOIO BHUKOPUCTAHHS MPOIPECUBHOTO 3apyOiKHOTO
JIOCBIy JIJIsl BJIOCKOHAIIGHHS OKPEMUX MoJioxkeHb KpuMiHainpHoTO Koziekcy (nami — KK) Ykpainu.

HocnimkeHHsaM 3akpiliieHHs KpPHUMiHANbHO-IPaBOBUX HOPM Mpo HeoOximHy obopony B KK okpemux
€BPONEHCHKUX KpaiH 3aiiManiucs Taki BUYeHi, sk b.B. Bomxenkin, JI.B. Tomosko, JI.M. I'ycap, H.€. Kpunosa,
A.l. Jlykamog, JL.H. CmipHoBa, A.B. CepeOpennikopa, B./l. Ilakyrtin, O.®. CkakyH Ta iHmi. OmHak
CHCTEMHOTO JIOCTIJKCHHSI KPUMiHAIBLHO-TIPABOBOTO 3aKpilUIEHHs HOpM Tpo HeoOXimHy obopony B KK
PI3HHUX TPYIT KpaiH KOHTHHEHTAIBHOI MTPaBOBOI CUCTEMH 3 MIPOBEACHHIM iX TOPIBHIIEHO-TIPABOBOTO aHAIIZY
3a 03BYUEHUMH I1’IThMa KPUTEPIsIMU B HAYIlI KPUMIHAJILHOTO TIpaBa IOMIOKH HE 3iHCHIOBATIOCH.

Meroto Ta 3amadamMu CTaTTi € JOCTIDKEHHS KPHMiHAJIBHO-TIPABOBOTO 3aKPIIICHHS HOPM IMPO HEOOXimaHY
obopony B KK pizHHX rpyn KkpaiH KOHTHHEHTAIbHOI MPABOBOI CHUCTEMH; MPOBEACHHS 1X TOPIBHSIBHO-
MPABOBOTO aHAJi3y 332 BUKJIAICHUMH aBTOPOM I SITbMa KPUTEPiAMH 3 (OPMYBAHHSM BiAMOBITHUX BUCHOBKIB
1010 TPOTPECUBHOTO 3apyOi>KHOTO JTOCBimY.

Bicnuk 3anopizvkozo nayionanvnozo ynieepcumenty Ne 2 (D), 2015
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OpHi€l0 3 TOJIOBHUX IPABOBUX CHCTEM CYYacHOCTI € pOMaHO-TepPMaHChKa (KOHTHHEHTAJbHA) MpaBOBa
CUCTEMa, OCHOBY SIKOi CKJIaJla€ 3aKOHOJAaBCTBO KOHTHHEHTAJIBHHX KpaiH E€Bponeiicbkoro Coro3y.
OcoOnMBIMH pUCaMU LII€T TPABOBOI CHCTEMH € BEPXOBEHCTBO CEpeJl JKepell MpaBa HOPMATHBHO-TIPABOBUX
aKTiB, iX KoauQikaIlis Ta BUCOKUI PiBeHb y3arajJbHEHHS W YHi(iKalil IopHUIudHOl TepMIiHONIOTII. Y pamkax
KOHTHHEHTAJIBHOI MPaBOBOI CHUCTEMH, 3TiHO 3 HAWOUIBII PO3MOBCIOHKEHO KiaacH(piKaIli€ro, BHUAUISIOTH
YOTHPH TPYIH KpaiH, sIKi XapaKTepU3yIOThCs 1HIUBITyaIbHIMH OCOOIUBOCTSIMH PO3BUTKY Ta CTAHOBJICHHS
iX MpaBOBUX CHCTeM: 1) poMaHCBhKa Tpyma; 2) repMaHChbKa Tpyma; 3) JaTHHOAMEpPHKaHChKa Tpyma; 4)
CXimHOEBpoIeichka rpyna [1].

VY poMaHCBHKii Tpymi KpaiH y Mexax L€l mpaBoBOi CHCTEMH PO3IIISIHEMO CTPYKTYPY Ta 3MIiCT HOPM IIpO
HeoOXiZHy 00OpOHY B KpUMiHaJbHOMY 3akoHOAaBcTBI @paHiy3pkoi PecryOumiku, Itamiiicekoi Pecmy6miku
ta KopouiscTBa Icnanii.

l. VY kpuMiHanbHOMY 3aKOHOAABCTBI Dpanuii HeoOXigHa 000POHA HA3UBAETHCS CIIPABOMIPHUI 3aXUCTY,
MPAaBOBE pETyJIOBaHHS SKOTro 3MilicHioeTbes B [naBi |l «[lincraBu HeHacTaHHS KPUMIiHAIBHOI
BiAmoBiganpHOCTI uM ii mom’akmenns» Posniny Il «IIpo xpumiHanbeHy BignoBiganbHicTe» Kauru |
«3aranpHi monoxxeHHs» Yactuan | KpuminansHoro xonmekcy. Bona BucTymae mifcTaBol0 HEHACTaHHA
KPUMIHAJIBHOT BiMMOBigaNbHOCTI ab0 ii mom skmieHHs. 3rigHo i3 4.1 c¢r.122-5 KK ®panmy3skoi
PecriyOmiku i Bu3HaueHHA (QOpPMYTIOETbCT TakuM 9uHOM: «He migmarae KpuMiHaIbHIHN
BIZIITOBITATBHOCTI 0c00a, sKa TPHU HASBHOCTI HEOOIPYHTOBAHOTO TOCATAHHS BiHOCHO Hei camoi abo
iHmoi ocobm 3mIMCHIOE B TOW K€ caMuii dYac sKy-HeOyab [if0, BHUKIMKaHy HEOOXiTHICTIO
MIPaBOMIPHOTO 3aXHCTy caMoi cebe 9M iHIIO0i 0coOM, 32 BUHATKOM BHIMAMKIB SIBHOI HEBIIITOBITHOCTI
MK BUKOPHUCTOBYBaHHUMH 3aCO0aMHM 3aXHCTY 1 TSDKKICTIO mocsiraHHs» [2, c. 81]. [IpoananizyBaBiu 11e
BU3HAYEHHS, MOKHA 3pOOUTH TakKi BUCHOBKHM: 00’ €KTaMHM 3aXHCTYy MiJ yac HeoOximHoi oboponu 3a KK
Opanuy3pkoi PecryOmiku BUCTYNAIOTh «cama 0co0a, sika 3aXUIIAEThes, a00 iHIIa 0co0a, BIacHICTHY;
NPOTUIPaBHA TOBEIiHKA TOTO, XTO TMOCATaE, (OPMYIIOETHCA SIK «HEOOIPYHTOBAaHE IOCSITAaHHY;
NpaBOMipHA TIOBEAIHKA TOTO, XTO 3aXHUIIAETHCS, OMUCYEThCS SK «IKa-HEOyIb Misl, BUKJINKaHA
HEOOXiTHICTIO TPABOMIPHOTO 3aXUCTY».

II.  KpuminanpHEe 3aKOHOJABCTBO ITamii xapakTepusye MOHATTS HEOOXiTHOI OOOPOHHU SK «IIPAaBOMIpHUI
saxuct» («Difesa legittima») 1 3akpimmroe sk 00cTaBHHY, IO BHKJIIOYAE KPUMIHAJIBHY
BignosinaneHicTh y ['naBi | «IIpo 3akinuenwii 3mouuH i 3amax Ha Hboro» Pozminy |1 «3mounn» Kanru
| «Ilpo 3mounnm 3aranom» KpuminameHoro kogekcy. 3rimuo 3i ¢r.52 KK Iramiiicekoi PecmyOmiku:
«He mimnarae mokapaHHIO TOW, XTO BYMHHB akT (HisHHS), OyAy4d BHMYIICHUM HEOOXiIHICTIO
3axMIIaTy BJIacHe paBo abo MpaBo iHIIOI 0cOOM BiJ HasIBHOI HeOE3NEKH MPOTUIIPABHOIO MOCATaHHS,
3a YMOBH, III0 3aXHUCT € CIIBPO3MIpHUM TsDKKOCTI nocsarandsy [3]. IlpoananizyBaBuy 1ie BU3HaYCHHS,
MOYKHA 3pOOUTH TaKi BUCHOBKHU: 00’ €KTaMH 3axXHCTy MiJ yac HeoOxinHoi oboponu 3a KK ITamiiicekoi
PecnyOniku BUCTYNalOTh «BiacHe mpaBo abo MpaBo iHIIOI 0cOOM»; MPOTUIIPaBHA MOBEIIHKA TOTO, XTO
nocsirae, OPMYITIOETHCS K «HAsIBHA HeOe3MeKa MPOTHIIPABHOTO MOCSTaHHSDY; TIPAaBOMipHA MOBEIHKA
TOTO, XTO 3aXHINAETHCS, PO3MIISAAETHCS SIK «BUMHEHHS MiSHHS, SIKE BHUSIBHJIOCH BHUMYIICHHM dYepe3
HEOOXIIHICTEY.

Ill. Y KpuminansHOMY Kojaekci Icmanii MOHSTTS HEOOXimHOT OOOpOHH BiACYTHE i BOHA PO3TIISIAETHCS
IITUPOKO B TEKCTi CTATTI SK «3aXHCT BJIACHOI OCOOMCTOCTI ab0 MpaB, a TaKOK OCOOMCTOCTI abo TpaB
1HII01 0COOWY Ta € MICTABOIO IS 3BUTHHEHHS 0COOM BiJl KpUMIHABLHOT BiIITOBITATBHOCTI. Ii MpaBoBe
perymoBaHHs 31idcHIOEThCS B [ aBi | «llizcraBu, siki BUKITIOYAIOTh KPUMiHAJIBHY BiIIIOBiIATBHICTE
Pozminy | «Kpuminanene mnpaBomopymeHHs» Kuurn | «3aranbHi MONOXEHHS TMPO 3J0YMHA 1
MPOCTYIIKH, BIAMOBIAANFHUX 3a IX BYMHEHHS 0ci0, mrTpadHi caHKIii, 3axomu Oe3rmeku Ta iHII
HacJiaku KpuMiHansHOTo npasonopymeHHs» KK Kopomnisersa Icnanii 2010 poky.

VY .4 cr.20 KK Kopomniscrsa Icnanii 2010 poky (B monepenasomy KK Icnanii 1995 poky — n.4 ct.21) mpo
HeoOXiIHy 000pOHY 3a3HauaeThes Take: «He miyisirae kpuMiHANBHIN BiANIOBiANBHOCTI: <...> 4°) TOH, XTO
JisIB HA 3aXHUCT BJIACHOI OCOOMCTOCTI ab0 TpaB, a TAKOXK Ha 3aXHCT OCOOMCTOCTI abo mpaB iHIIOT ocodu, 3a
YMOBH, IO AOTPUMaHi BCci HacTymHi BuMoru: mi. 1) [lo-nepiie nporunpaBHuid Haman. Y BUOAIKY 3aXUCTYy
BJIACHOCTI MPOTHUIIPABHUM HAIaJioM BU3HAETHCS MTOCATAHHS Ha HEl, sIKe MiCTUTh 03HAKH CKIIaly 3JI04MHY a0o
TIPOCTYTIKY, 1 Tiamae ii cepito3Hiii HeOe3meli moTipeHHs a0 HEeMUHYYO01 BTpaTH. Y pasi 3aXHCTy XKHUTJIa ado
HOTO MPHUMIIIEHb MPOTUIIPABHUM HAllaJoM BH3HAETHhCS HE3aKOHHE NPOHMKHEHHS ab0 mepeOyBaHHS B HHX;
mr. 2) Ilo-mpyre HeoOXigHICTH pallioHATBHUX 3ac00iB, IO BHKOPHUCTOBYIOTHCS I 3amoOiranas abo
BimoutTst; m.3) [lo-Tpete BiCYTHICTh AOCTAaTHBOI IPOBOKAIliil 3 00Ky 3axucHuKa» [4]. [IpoanamizyBaBmm 11i
HOPMH, MOJKHa 3pOOWTH Taki BHUCHOBKH: 00 ’€KTaMH 3axHCTy IIiJi 4ac HeoOXimHoi oboponum 3a KK
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KoponiscTBa Icnanii BucTynmaoTh «BracHa 0coOMCTICTh a00 TpaBa, a TAKOK OCOOMCTICTh abo mpaBa iHIIOT
0co0u»; MPOTHIIPaBHA MOBEIHKA TOTO, XTO MOCATAE, Y KOACKCI HOPMYITIOETHCS SIK «IIPOTHNPABHUNA Hamam»;
MpaBOMIipHA MOBEIIHKA TOTO, XTO 3aXHUIIAETLCS, OMTUCYETHCS Yepe3 «JIii, BAMHEHI Ha 3aXUCTY.

VY TrepMaHCBKil rpymi KpaiH y paMKaX KOHTHHEHTAILHOI MPaBOBOI CHCTEMH aBTOP PO3IIISIHE CTPYKTYpY Ta
3MICT HOPM NP0 HEOOXiAHy OOOpOHY B KpUMIHAJBLHOMY 3akoHOAaBcTBI demeparuBHoi PecmyOmiku
Himeuuwnnn (mani — ®PH), Koponisctea Hinepnanais Ta [Isetinapcrkoi Kondeneparrii.

IV. VY xpuminamsHOMY 3akoHOMaBcTBI ®PH icHye MOHATTS «HeoOXigHa 000poHaY, KA € MiACTaBOIO, IO
BUKJIIOUAE BiJMOBiNANBHICT («HEPOTHBONPABHOIO IIOBENIHKOIO»). Ii IpaBoBe peryTIOBaHHSA
3miricHoeThest B ['maBi IV «HeoOxigna obGopona i Bumymiene moioxxeHHs» Posmimy II «/lissHHS»
3aranpaoi yactuan KK ®PH. ITaparpag 32 KK ®PH xapakrepusye MOHSTTS HEOOXiAHOI 00OpOHH
TaKUM YHHOM:

«A63ar 1: Toii, XT0 3IMCHIOE isIHHS, BUKJIMKaHE MOTPEOO0 HE0O0XiTHOT 000POHU, BUMHSIE HEPOTHIIPABHO.

A63an 2: HeoOxizHa oOopoHa — 1€ 3axuCT, SKHH MOTpiOEH MAJisl TOTo, MO0 BiABEPHYTH HAasBHUI
MPOTHIIPaBHUI Hamaa Ha cebe abo Koro-HeOy b iHIIoTro» [5].

[IpoanamizyBaBImIM Take BHU3HAYEHHS, MOKHAa 3pOOWTHM TaKi BHCHOBKM: OO €KTaMH 3axXHCTy Mix dac
HeoOximHoi oboponm 3a KK ®PH Bucrymaiote «cama ocoba abo XTo-HEOyIb IHIIMIT»; MPOTHUIIPAaBHA
MOBEMIiHKA TOTO, XTO TMoOcATae, (HOPMYIIOETHCS Yepe3 «HASBHUI NPOTHIPABHUM Hamamg); MpaBOMipHA
MTOBEIHKA TOTO, XTO 3aXHIMAETHCA, Y KOACKCI OMUCYETHCS K «IiSHHS, BUKIUKAHE MOTPEOOI0 HEOOXimHO1
000pOHMY.

V. Y xpuMmiHagpHOMY 3akoHOAaBcTBI KopomiBctBa HimepmanmiB TakoXX iCHye MOHSATTS «HEOOXimHA
o0opoHa», sKa XapaKTepU3yeTbcs SK TMiAcTaBa Uil 3BUIBHEHHS OCOOM BiJ KpUMIHAJIbHOI
BiJIOBIIATBHOCTI Ta 3akpimmoeTbest B Po3mini 111 «3BimbHEHHS Bij KpUMiHANBHOI BiJIOBiJAIBHOCTI
Ta IOCWJICHHS KpUMiHAIBHOI BiamoBigansHOCT» KHurn 1 «3aranpri monoxenns» KK. V 4.1 cr.41 KK
Kopomniectea Hinepnanais 3aznaueno: «Ocoba, sika BUMHSE MPABOMOPYIICHHS, SKIO 1€ HEOOX1THO
Opy 3aXUCTI HWOro camoro abo iHIIOiI 0coOu, HOro OCOOMCTOI HEOTOPKAHHOCTI UM BIACHOCTI abo
HEIOTOPKAaHHOCTI 1 BJaCHOCTI iHIIOI 0coOu Ipyu Oe3rnocepeJHbOMY HE3aKOHHOMY Hara/li, He Mijsrae
KpUMIHAJIBHIN BigNOBiganbHOCT» [0, ¢. 174]. IlpoananizyBaBim 11e BU3HAYEHHS MOXKHA 3pOOHUTH Taki
BHCHOBKH: 00’€KTaMHM 3axWCTy mix dac HeooOxigHoi oboponm 3a KK KopomictBa Hinepnanmis
BHCTYIAIOTh «camMa oco0a, ii ocoOWcTra HETOTOPKAHHICT, YW BIACHICTH abo iHmA ocoba, ii
HEJIOTOPKAHHICTh YM BJIACHICTBY; MPOTHIIPABHA IMOBEAIHKA TOTO, XTO TOCATAaE, (POPMYIIOETHCS SIK
«0Oe3riocepeIHiii HE3aKOHHHUH Hama/a»; MPaBOMipHA MOBEIIHKA TOTO, XTO 3aXHINAETHCA, Y KOAEKCi
OIMCYETHCS YePE3 «BUNHEHHSI ITPABOIIOPYIIIEHHS, AKIIO I1e HEOOXiTHO MPH 3aXUCTI».

VI. VYV xpuminaneHOMy 3akoHOAaBCTBi LlIBeimapii BU3HaueHO MOHATTS «HEOOXigHAa 0OOpOHa», sKa
BUCTYIA€ OJHIEI0 3 MPAaBOMIPHUX il Ta peryiroerscst B naparpadi 8 «lIpasomipni aii» Pozmimy II
«Kapanicte» wactunu | «3nounnu i npoctynku» Kuauru 1 «3aramsni nocranoBu» KK. Hactuna 1
ct.33 KK HlIsetinapcrkoi Kondeneparii Busnauae: «SIkio Ha KOro-HeOy1b HEMPaBOMIPHO HAIAIal0Th
a00 KOMy-HEOY/Ib 0€3M0CePEIHBO 3arPOXKYIOTh HAMaJA0M, TO BiH a00 OyAb-SIKHil IHIINH MalOTh MPABO
BiZIBEpPHYTH IOCSITaHHS CIIOcOOOM, CHIBpO3MipHHM oOcTaBuHam» [7]. PO3rIsiHYBIIM 1€ BU3HAYEHHS,
MOJKHA 3pOOHTH Taki BUCHOBKH: 00’ €KTaMH 3aXUCTy Ipu HeoOXimHii oboponi 3a KK IlBeinapcrroi
Kondeneparii Buctynarots «x10-HeOyab ab0 Oyab-sIKUil IHIIHI»; MPOTUIIPABHA MTOBEAIHKA TOTO, XTO
MoCsTae, 32 TEKCTOM CTaTTi (hOPMYIIOETHCS K «HETPaBOMIpHUH Hamam abo Oe3rmocepeqHs 3arpo3a
HalazoM»; IpaBOMipHa MOBEAiHKA TOI'0, XTO 3aXHILAETHCS, OMUCYETHCS Yepe3 pealizalliio «paBa Ha
BiZIBEPHEHHS IIOCSITAaHHS».

Jani mepeiizeMo 10 po3MiIsy KPUMIHAJIBHOTO 3aKOHOJABCTBAa KpaiH-CycimiB YKpaiHH, sSKi BXOISTH JIO
ckmany €sponeiicekoro Coroszy (Pecmy6bmika Ilomema, PecmyOmika MonmoBa, Pymynis, PecmyOmika
Bounrapis).

VIIl. Tloustra «HeoOxigHa 0OOpOHA» iCHY€ B KpUMiHAIbHOMY 3akoHOMaBcTBiI PecmyOmiku I[lonbmia, sike
3abe3mneuye 1 npaBoBe peryioBanHs B [naBi [l «BukimtoueHHs: KpUMiHAIBHOI BiIIOBIAAaIBHOCTI»
3aranpaol yacTiad KK. ¥V §1 c1.25 mporo kozekcy 3azHaueHo: «He 3nilicHIO€ 31M04YMHY TOH, XTO B
cTaHi HeoOXimHOT 000pOHU Oe3MOCcepeTHRO BiBEpTaE HE3AKOHHE MOCATaHHS Ha sike-HeOy b 0Jaro, 1o
OXOPOHSETHCS TIpaBoM» [8, ¢. 55]. [IpoanamizyBaBIy 11¢ BU3HAYEHHS, MOJKHA 3pOOHTH TaKi BUCHOBKH:
00’ekTOM 3axuCTy Tia dyac HeoOxigHoi oboponu 3a KK PecryOumiku Iombmia BucTynae «sike-HeOYIb
071aro, MO OXOPOHSETHCS MPABOM»; IPOTHIIPABHA MOBEAIHKA TOTO, XTO IIOCATAE, (POPMYIIOETHCS SIK
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«HE3aKOHHE TIOCSATaHHS»; MPABOMIpHA MOBEIHKA TOTO, XTO 3aXHIIAETHCA, Y KOACKCI OMUCYETHCS Yepe3
«0e3rocepeIHE BiJIBEPHEHHSY.

VIIl. 3a kpumiHanpHUM 3akoHOAaBCTBOM PecnyOuiku bBonrapiss Takox icHye TOHSTTS «HE0oOXimHa
000poHay», MPaBOBE PETyIIOBaHHs AKOI1 3MiiCHIOEThCS B Posnini | «3aranbHi monoxkenus» [nmau 11
«3mounny» 3aranpHoi wactuar KK. 3rigHo i3 4.1 cT.12 mporo KoJekcy He € CycHiibHO HeOe3neuHuM
IISTHHS, K€ CKOEHO B CTaHI HEOOXimHOI 0OOPOHHM IS 3aXHCTY Bil O0€3IMOCEepeTHBOT0 IPOTHIIPABHOTO
Hamaay Ha Jep)kaBHI a00 CYCIIBHI IHTEpPEeCH, OCOOMCTICTh abo MpaBa TOTO, XTO 3aXWINAETHCSA YU
iHIIoi 0COOM MUIAXOM 3alOisSHHS IIKOJW HAIlaJalouoMy B paMKaxX HeoOXimHux Mex [9, c. 32-33].
Posrnsimaroun Take BU3HA4YEHHS, MOXKHA 3pOOUTH BHCHOBKH IIPO T€, IO 00’€KTaMH 3aXUCTy IiJ 4ac
HeoOxinHoi o6oponn 3a KK PecnyOniku Bonrapisi B 4iTKili MOCHiZOBHOCTI BUCTYHAIOTh «AEp>KaBHI
abo cycmiNlbHI iHTEpecH, OCOOMCTICTh a00 TpaBa TOr0, XTO 3aXWINAETHCSA, YU IHIIOI OCOOW»;
NPOTUIPaBHA MOBEAIHKA TOTO, XTO MOCATAE, 32 TEKCTOM CTATTI POPMYIIOETBCS Yepe3 «Oe3mocepenHiit
NPOTUNIPAaBHUI Hamaa»; MpaBoMipHa MOBEAIHKA TOTO, XTO 3aXWIIAETHCS, OMUCYETHCA SIK «IiSHHS,
BUYMHEHE HIISIXOM 3aMOJisTHHS KON .

IX. 'V Kpuminaneaomy koaekci Typemnpkoi Pecry6miku, nmpuiinsitomy 26 BepecHs 2004 p., HeoOximHa
0obopoHa 3a CT.25 XapaKTepU3YEThCS SK «3aKOHHA OOOpOHA 1 MpPU HEOOXIAHOCTI» Ta BHUCTYIAE
Ti/ICTaBOIO, MO BUKJII0YA€ KPHUMIiHAJIBHY BiINOBifanbHiCTh. Ii MpaBOBe perymoBaHHS 3iHCHIOETHCS B
Pozmini 11 «IligcTaBu, Mo BUKIIOYAIOTH a00 TTOM’ IKITYIOTh KPUMIiHATBHY BilITOBIJAIBHICTEY YaCTHHH
II «[IpuHIUIM KpuMiHAIBHOI BimmoBimampHOCT» KoHurH 1 «3arampri monoxenus» KK. Cama
CTPYKTypa cT.25 «3axkoHHa 000pOHA i IIpH HeoOXigHOCTI» IMepeadadae, MO He MOKe OYTH ITOKapaHUit
SIK 3JI0YMHEIh TOH, XTO 3p03yMiB HECIpaBe MBI Hamaj mpoTu cede abo KOro-HeOy b 1HIIOTO, AKUI
€ abo BinOymeThCs, 32 YMOBH, IO HOTo Aii OyJiM BUMHEHI MPOIOPILIHHO i i3 HEOOXiAHICTIO BiIOUTH
Hamaz. [Ipu npoMy HeoOXigHiCTH mependayae, Mo ocoba HE MOXKE YHUKHYTH Hamaay 4d MO30yTHCS
Bil HeOe3nmekW IHMUMH crnocobaMu, a TNPOIMOPLIHHICTE XapaKTepus3ye BIiAMOBITHICTE Mik
BUKOPHCTOBYBAaHUMH 3aC00aMU OCOOM Ta 3JI0YMHIISL. Y HAYKOBIH JiTepaTypi TaKOK 3a3HAYAETHCS, IO
nopiBasiHO 3 KK Typeupkoi PecriyOmiku 1945 p. (3 BiamoBiAHUME 3MiHAMH Ta JOMTOBHEHHSIMU) HOBUI
KK 2004 p. mo mpaBoBUX IIHHOCTEH, IO MiIATAIOTH 3aXWUCTY IMiJ 9ac HeoOXigHOi 000poHHU Termep
BimHOCHUTH 1 MaiHO [10, c. 31]. OTxe, aHATI3yI0YN BUKJIAICHI HOPMH, MOXKHA JIHTH 1O BUCHOBKIB, IO
00’exTamMu 3axuCTy mia 9ac HeoOximHoi oboponn 3a KK Typenpkoi PecryOmikyn BHCTymaoTh «cama
ocoba abo XTo-HeOyIb IHIIWH, BJIACHICTH»; NPOTHIIPaBHA TIOBEIiHKA TOTO, XTO IIOCSTAE,
(hopMyITIOETBCS SIK «HECTpaBeUIMBAN Haraj»; MpaBOMipHA IOBEAIHKA TOTO, XTO 3aXHINAETHCA, Y
KOJIEKC1 OITHCYEThCS Yepe3 BUMHEHHS «JIili 13 HEOOX1THICTIO BiIOWTH Haram.

X.  3rimno 3 KK PymyHii, axkuii TspKie 10 pomMaHChKOi rpynu KpaiH, HeoOXigHa 0OOpOHA Ha3MBAETHCSA
«TPaBOMIPHUM 3axXHCTOM» Ta € OJHUM i3 NPABOMIPHHMX aKTiB, SIKMI 3a BIIMOBIZHOCTI BHMOTaMm
«BUIPAaBIATLHUX MYHKTIBY, ependauenux ct. 22 «IIpaBomipuuii 3axuct» I'nasu 1l «BunpasnoByroui
oO0craBuHu» Poszginy I «3nounHun» 3araibHOi YaCTHHU KOJAEKCY, HE € 3J0YMHOM. 3rijHO 3i CT.22
«JIIISIHHS, 10 3/1HCHEHE SIK TMPAaBOMIPHUH 3aXKCT, HE € 3JI0YMHOMY. TaKor, 10 3HAXOAUTHCSA B CTaHI
MIPABOMIPHOTO (3aKOHHOTO0) 3aXUCTY, € 0c00a, AKa 3IHCHIOE JIii, 11100 BiOMTH MaTepiaabHUA, IPSIMUH,
OesmocepenHiii Ta HecmpaBe[IMBHK Hamaa Ha cebe 4m Ha OyIp-sAKy iHIIy ocoOy, abo mpoTH
CyCHUTBHHX IHTEpECiB, SKIIO TAKWH Hamaa € HeOe3MeYHUM IUII OCOOMCTOCTI UM TpaB TOTO, XTO
3aXHIAETHCS, a00 JUIsI CYCHUTBbHHX iHTEepeciB. Posrismaroum 11i HOPMH, MOXHA 3pOOWUTH Taki
BHCHOBKH: 00’ €KTaMH 3aXUCTY i1 yac HeoOxigHo1 oboponn 3a KK PymyHii BucTymaroTs «cama ocoda
yu OyIb-sKa iHIIA 0co0a, iX OCOOHCTICTH Ta IMpaBa, CYCIHiJIbHI IHTEpECH»; MPOTHIPABHA MTOBEIiHKA
TOT0, XTO MOCATAE, 32 TEKCTOM CTAaTTi (HOPMYIIOETECS SIK «MaTepiabHUN, NpsAMUil, Oe3nocepeaniii Ta
HecIpaBeJIMBUI Hamam; NpaBOMipHa MOBEAIHKA TOTO, XTO 3aXUIIAETHCS, OMUCYETHCS Yepe3 «mil st
BiIOUTTS. .. ».

Xl.  3rimHO 3 KpUMiHATBHUM 3aKOHOJABCTBOM PecnyOumiku MomnmoBa «HeoOXigHa 000pOHA» € OJHIEI 3
0o0CTaBWH, IO YCyBa€ KpHMIHAJIBHHHA Xapakrep MisHHA (CcT.35), MpaBoBE pETyNIOBaHHS SKOT
saiiicHioeTbest B [naBi 111 «OOcTtaBuHM, 10 YCYBalOTh KpUMIiHAIBHUI XapakTep MisHHS» 3araibHoOl
gactuan KK. ¥V 4.2 c1.36 «HeoOxigHa 000poHa» IBOTO KOJEKCY 3a3HAa4eHO: «Y cTaHi HEoOXimaHOI
00OpPOHHM BHU3HAETHCA 0c00a, SKa BUYMHAE [ISHHA 3 METOI0 BiIBEpHEHHS TPSIMOTO, HETAlHOTO,
MaTepiaIbHOTO W peabHOTo Hamamy, CIPSIMOBAHOTO MPOTH Hel, iHIoI 0coOn ab0 MPOTH CYCITUTEHUX
IHTepeCiB 1 IKUH MPEACTABIISIE KPAHIO HEOE3IeKy I 0COOMCTOCTI ab0 MpaB TOTO, XTO 3aXHIAETHCH,
a0o muis cycmibHUX iHTepeciB» [11]. AHamizyoun 11e BU3HaYeHHS, MOKHA 3pOOUTH BHCHOBKH IPO Te,
o 00’€KTaMH 3axXWCTy MmiJ 4Yac HeoOximHoi oboponm 3a KK Pecrmybnmikn MosmoBa BHCTYHarOTh
«0CcOOHUCTICTh 200 TpaBa 0coOH, IO 3aXHUIIAETHCS, 1HIOI 0COOM, CYCIIJIbHI IHTEpeCH»; MPOTUIIPABHA
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NOBEIHKAa TOTO, XTO TOcsrae, (OPMYITIOEThCS SIK «IpAMUH, HeraiHWii, MatepiaJbHUN 1 peanbHUi
Hamaj»; MpaBoMipHa MOBEAIHKAa TOTO, XTO 3aXHUINAETHCS, Y KOJEKCI OMUCYETHCS 4epe3 «HisHHS 3
METOIO BiJIBEPHECHHS».

Tenep po3mIsHEMO MPaBOBE PEryJIIOBAaHHS HEOOXITHOI OOOPOHHM B KPUMIHAJILHOMY 3aKOHOJABCTBI KpaiH
CXiJTHO€BPOIIEHCHKOI TPyNH, OO0 THUIOBHX IIPEICTaBHHUKIB IKOi HamexuTrh Pociiicbka @Denepauisa Ta
Pecmry6Outika bimopycs.

XIlI.

X1,

XIV.

KK Pociticekoi @enepartii (mami — P®) xapakTteprszye «HEOOXimHY 00OpOHY» SK 0OOCTaBHHY, IO
BHKJTIOYAE 3IOYMHHICTE AisSTHHS, TPABOBE PETYIIOBAHHSA sIKO1 3miicHIoeThes B ['aBi VIII «O6cTaBuHm,
10 BUKJIFOYAIOTH 3IIOYMHHICTD AistHHS» Pozminy Il «3nmounn» 3aranpHol yacTuHU Kojekcy. Y 4.4u.l, 2
ct1.37 «HeoOximHa obopoHa» 3a3HaueHO: «He € 37104MHOM 3amoflisiHHS MIKOJIU 0C00i, siKa TOCATaE B
cTaHi HEoOXinHOi 00OPOHH, TOOTO MPH 3aXHCTI OCOOMCTOCTI M mMpaB TOro, XTO OOOPOHSETHCS, abo
IHIINX 0Ci0, OXOPOHIOBAHMX 3aKOHOM IHTEpECiB CYCHUIBCTBA YH JACpKaBH BiJ CYyCIiJIBHO
HEOE3MEeYHOro MOCATaHHs, SAKIO Ie MOCsATraHHs OyJIo MOB’S3aHE 3 HACWIBCTBOM, HEOC3MEUHUM JIs
JKUTTS 0COOHU, 10 OOOPOHSETHCS YM IHIIOI 0cOOM, a00 3 Oe3MOCEepeIHBOI0 3arpo30k0 3aCTOCYBAHHS
TaKOT'0 HACWJIbCTBA. 3aXUCT BiJl ITOCSATAHHSI, HE TIOB’SI3aHOTO 3 HACHJIBCTBOM, HEOS3IIEUHUM IS KUTTS
TOTO, XTO OOOPOHSETHCS, UM 1HIOI 0COOH, a00 3 OE3MOCePETHBOI0 3arpO30l0 3aCTOCYBAHHS TaKOTO
HACWJIBCTBA € TMPABOMIPHUM, SKIIO MPHU I[bOMY HE OyJI0 JOIyIIEHO MEepPEeBUIIEHHS MeX HEeOoOXiTHOi
000pOHH, TOOTO YMUCHHUX IIiH, SKi SBHO HE BiAIOBITAIOTH XapakTepy W HEOS3MEYHOCTI MOCATAHHSD).
JlocmimKyoun HOPMH Ili€l CTaTTi, MOKHA 3pOOMTH Taki BHUCHOBKH: 00 €KTaMH 3aXHUCTy Iia dac
HeoOximHoi o6oporu 3a KK P® BHCTYMarOTh «OCOOMCTICTH 1 MpaBa TOTO, XTO OOOPOHSIETHCS, abo
iHIINX 0cCi0, OXOPOHIOBAHI 3aKOHOM iHTEPECH CYCHILCTBAa UM AEP)KaBW»; NPOTUIPABHA MOBEIiHKA
TOT0, XTO TIOCSTAa€, 32 TEKCTOM CTaTTi (OPMYIIOEThCH SK «CYCIITBHO HEOEe3NeYHe IMOCITaHHS
(ToB’s13aHe YK HE MOB’si3aHe 3 HEOE3MEUHNM JIJIS )KUTTSI HACHIILCTBOM )»; IPAaBOMipHA MOBE/IHKA TOTO,
XTO 3aXMIIAETHCS, OMUCYETHCS Yepe3 il 10 3aN0iTHHIO KO,

VY xpuMiHalbHOMY 3aKoHOAaBcTBi PecmyOmiku Binmopyck «HeoOXximHa 00OpOHa» TakoX BHCTYIAE
OJIHI€I0 3 00CTAaBHH, IO BUKJIIOYAE 3TIOUYWHHICTD JisHHS, IPABOBE PEryIIOBaHHS SKOI 3IIMCHIOETHCS B
I'maBi VI «OOGcTaBuHHW, MO BHUKIIOYAIOTH 3MOYHMHHICTH HisHHS» Po3mimy Il «IlinctaBu i ymoBm
KpuMiHaspHOI BimnoBimampHOCT» 3aranbroi yactuan KK. YV 4.2 c1.34 «HeobxigHa o60poHay 1HOT0
KozeKcy 3a3HaueHo: «He € 3mounHOM 1isi, BUMHEHA B CTaHI HEOOXiqHOI 0OOPOHHM, TOOTO MPH 3aXMUCTi
JKUTTS, 3/I0pOB’S, TpaB TOTO, XTO OOOPOHSAEThCH, ab0 iHIIOI 0coOW, iHTEpeciB CycCHiIbcTBa abo
Jep>KaBU BiJl CYCHIIBHO HEOE3[EYHOro MOCATaHHS HUISIXOM 3alOdisSHHS TOMY, XTO IOCSTrae€, LIKOIHM,
SKIIO IPU IIbOMY He OyJI0 IOMyIEeHO IEePEeBUILICHHS MeX HeoO0Xi1HOoi 060poHm» [12]. Posrisnatoun mi
HOPMH, MOXHa 3pOOHMTH Taki BHCHOBKH: 00’€KTaMH 3aXHCTy HiA 4yac HeoOxigHoi oboponm 3a KK
PecnyOniku Binopych BHCTYNAIOTh «OKUTTS, 310pPOB’S, MpaBa TOTO, XTO OOOPOHSETHCS, abo iHIIOT
ocolOu, iHTepecH cychiibcTBa abo Jep)kaBW»; MPOTHIPaBHA IOBEAIHKAa TOrO, XTO IIOCSTaE,
(hopMyITIOETBCST Yepe3 «CyCHiJbHO HeOe3neuHe MOoCsATaHHs»; MpaBoOMipHa MOBEIIHKA TOTO, XTO
3aXHIIAETHCA, Y KOJIEKCI OMUCYETHCS Yepe3 «Ait0, BANHEHY IUIIXOM 3aIOAisTHHS KO,

VY naruHoamepuKaHchKill rpymi kpaid 3a KK Pecry6Omiku ApreHTHHa MOHATTS HEoOXigHOI OOpOHU He
3aKpIILTIOETHCS, BOHA IIMPOKO XapaKTEPU3YEThCS 32 TEKCTOM KOJEKCY SIK «JIil, BUMHEHI Ha 3aXUCT
BJIACHOI OCOOMCTOCTI UM mpaB abo 0COOMCTOCTI UM TIPaB iHIIOI 0COOW Ta BUCTYIIA€ OJHIEIO 3 MiACTaB
HEHACTaHHA KPMMiHAIBHOI BiAMOBimambHOCTI. Ii mpaBoBe perymoBaHHs 3abesmeuyeTbcsi B CT.34
Pozminy V Yactunu 1 «3aramsai nmonoxenns» KK: «He mimiarae kpuMiHanbHIA BiIOBiJaIBHOCTI
TOM, XTO: T.6 MisSIB HAa 3aXHCT BIACHOI 0COOMUCTOCTI ab0 TpaB, SIKIIO MPH I[bOMY MaJIM MicCIle HaCTYyIHI
oOcTaBUHH: a) MPOTUNPABHUI Hamas; 0) po3yMHUI BUOip 3ac00iB 3aXUCTY, IO BUKOPHUCTOBYBAJIHCS
Ui 3amobiranHs abo BigOWTTA Hamaay; B) BIACYTHICTh JOCTaTHBOI MPOBOKAILil 3 OOKy ocolOw, sika
3axumanacs. [lepexbauaerscs, MO 3a3Ha4YeHi OOCTaBUHHM Mald Miclle, HAaNpHKIaj, SKIIO TOH, XTO
3axHIIaBCcs MEePEIIKOUB KOMY-HEOYAb MPOHUKHYTH B OYIHHOK a00 MPOJIOMUTH MapKaH, OTOPOXKY YU
JIBEpi CBOTO JKUTJIA, 3aCEJICHOI KBapTUpU ab0 moOy10B, HE3aJeKHO Bifl TOTO, SIKa MPH BOMY LIKOJA
Oyna 3aBiaHa Hamajarodiil cropoHi. Te ’k came BIIHOCHUTBCS A0 CUTYAIlil, IpH SKii TOCIoaap 3acTaB
BCEpeIMHI CBOTO OYJMHKY CTOPOHHIO OCOOY, SIKIIO OCTaHHsS BYMHHWIA OMip; 1.7 MisB HAa 3aXUCT
ocobucTocTi ab0 mpaB iHIIOI 0COOM TPH HASBHOCTI OOCTaBWH, 3a3HAYCHHX Yy MYHKTaX «a» 1 «O»
MOTIEPETHROT YaCTHHH 1 HAIBHOCTI IEepeAyrodoi Hamamxy IOCTAaTHHOI IMPOBOKAIli 3 OOKy >XEpPTBH
arpecii, 32 yMOBH, IIT0 3aXHCHUK JKEPTBH B MPOBOKaIlii ydacti He OpaBy» [13]. AHami3yrouu 1i HOPMHU
MOJKHA 3pOOUTH HACTYITHI BUCHOBKH: 00’ €KTaMH 3aXUCTY Mpu HeoOximHil 00opoHi 3a KK PecnyOuiku
ApreHTHHa BUCTYIAIOTh «BJIACHA OCOOMCTICTH ab0 MpaBa, 0cOOMCTICTh abo mpaBa iHIIOI 0cOOM»;
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IIpoTUIIpaBHA HOBGZ[iHKa TOIr'0, XTO IIOCATa€e (I)OpMyJ'HOeTI:CSI SAK «HpOTI/IHpaBHI/Iﬁ Hamam», HpaBOMipHa
HOBCI[iHKa TOT'0, XTO 3aXHUIIAE€THCA 3a TCKCTOM CTaTTI OIMUCYETLCA UCPE3 «,E[ﬁ Ha 3aXucT».

VY3aranpHIOIOYN MPOBEAEHE JOCITIHKEHHS KPUMIHAIBHO-IIPABOBOIO 3aKPIIJICHHS HOPM NPO HEOOXiIHY
00OpOHY y 3aKOHOJABCTBI KOHTHHEHTAJIBHUX KpaiH aBTOp NPHUHIIOB /10 HACTYIMHHUX BHCHOBKIB B MeE)ax
MOPIBHUTEHO-TIPABOBOTO aHANI3y X HOPM:

1) MTOHATTS HeoOXiTHA 000pPOHA B KpaiHaX KOHTHHEHTAIBHOI MPaBOBOI CIM’1 GOPMYITIOETHCS IO PiIZHOMY
B 3QJIC)KHOCTI BiJ TPyII KpaiH, 110 10 Hel BXOIATE:

- y POMaHCBKIH Tpymi KpaiH, SKi MNAMaTd T BIDIMB B OUIBIINN Mipi  (paHIy3bKOTO
KPUMIHAJIBHOTO 3aKOHOJABCTBA, & TAaKOX Yy JIATHHOAMEPHUKAHCHKOI Tpymu KpaiH BOHO Yy
3arajJbHOMY BHIJISIII  XapaKTepU3yeThcs sK «mpaBoMipHuii 3axuct»y (KK ®panHmy3pkoi
Pecny6niku, KK Itamificekoi Pecny6uniku, KK PymyHii) abo sik «3axuct BracHOi 0cOOMCTOCTI
4y mpaB abo ocobucrocti un npaB iHmOoi ocodm» (KK Kopomniscra Icmanii, KK Typenpkoi
Pecny6niku, KK Pecniy6niku ApreHruna);

VY repmaHchKili Trpymi KpaiH, fKi mIHaay Mg BIVIMB B OUIBMIIM Mipi HIMEIBKOTO KpPUMIiHAJIHHOTO
3akonomaBctBa (KK @®PH, KK KoponisctBa Himepmanan, KK Ilseitmapcekoi Koudenepamii, KK
PecrryOuiku [Tompmmi, KK PecriyGumixu bonrapist) a Takox cximHoeBpomneiichkiii rpymi kpaid (KK PecryOmiku
Mongosa, KK Ykpainu, KK Pecny6nixu binopycs, KK Pociiicekoi @eneparii) BOHO y 3aralbHOMY BHIJIA1
XapaKTEPHU3Y€EThCA K «HEOOXimHA 000pOHaY.

2) HeoOXigHa 000pOHa 3a CBOEIO MPABOBOIO MPUPOOI0 Y KPUMIHAIBHHX KOJCKCAX KOHTHHEHTAJIBHUX
KpaiH XapaKTepH3yeThCs IO PI3HOMY Ta BHCTYIAE: IIIJCTAaBOI0 HEHACTaHHA KpPUMiHAIBHOL
BignoBinanpHOCTI abo ii mom’skmrenHs (KK ®panmyspkoi Pecry0mikn), 06cTaBUHOO, O BUKIIOYAE
kpuMiHanbeHy BignosiganbHicTh (KK ITamiiicekoi PecnyOumiku), migcTaBoro AJis 3BIIbHEHHS 0COOU Bij
kpumiHaneHOi BiamoBimameHOcTi (KK KopomiecrBa Icmanii, KK KopomisctBa Hinepnanmn),
mijcTaBoto, mo BukiIroudae BianmosimanbHicTh (KK ®PH), nmpaBomipnoro mieto (KK IlIBeiinapcsroi
Kondenepanii), Tomo. Came y npeacTaBHUKIB cximHoeBponeiickkoi rpynu kpaid (KK Vipainu, KK
Pecny6nika Binopyck, KK P®) HeoOxigHa 000poHa XapakTepH3yeThes K 00CTaBUHA, IO BHKIIOYAE
3JI0YMHHICTD JISTHHS.

3) (hopma 3xiificHeHHS HEOOXiAHOT OOOPOHM B KPUMIHAIBHOMY 3aKOHOJABCTBI KpaiH KOHTWHEHTAJIBHOI
MPaBOBOI CHCTEMH B OCHOBHIM OIIBIIOCTI XapaKTEPU3yeThCSA depe3 «mii (IiSHHS)», SKI BUKIMKaHI
HeoOXimHicTI0O abo BumHeHI 3a HeoOXimHicTIO (KK ®panmysskoi PecnyOmixu, KK Iramiiicekoi
Pecrry6miku, KK KoponiserBa Icnanii); Bunneni Bumymieno (KK Typenpkoi PecryOiiku) 3 MeToro
BigBepHeHHss Hamany (KK PecnyOmixku MomnmoBa) Ttomro. BimmoBimno, taki nmii (missHHS) ocoOwu
aBTOMATHYHO HaNpaBieH] (COpsSMOBaHi) Ha 3aMOAiIHHS LIKOJX TOMY, XTO Hamnajae (mocsrae).

4) (hopMmytoBaHHSI 00’ €KTIB 3aXHCTY IMiJ1 Yac HE0OXiTHOT 0OOPOHU B KpaiHaX KOHTHHEHTAJILHOI MPaBOBOI
CHCTEMH Ma€ CBOi 0COOIMBOCTI:

a) Yy POMaHCBKil Ta repMaHChKil TpyMi KpaiH 0 HUX Y 3arajlbHOMY BHIJIS/II HAJIEKHUTh «0c00a,
sKa 3axumaerbes abo iHma ocoba» (KK ®PH, KK IlBefinapcrkoi Kondenepanii). ¥V pizHux
MPEJICTABHUKIB 1UX TPYI KpaiH TaKuii 3arajibHUN 00’€KT JOMOBHIOETHCS IHIIUMH CYMIKHUMU
KareropisMu (TIpaBamMHu 0coOH, sIka 3aXHIMAETHCSA, 11 0COOUCTOI0 HETOTOPKAHICTIO, BIACHICTIO) i
BHTJISIIAE SIK «0c00a, SKa 3aXWINAEThes, iHMA ocoba abo BmacHicTe» (KK ®@paniy3pkoi
PecnyOumixu), «BiacHa 0cOOHCTICTH a00 IMpaBa, a TAKOX OCOOHMCTICTh abo mpaBa iHIIOT 0COOM»
(KK KopomisctBa Icmanii), «ocoba abo iHma ocoba, iX 0OcoOMCTa HEIOTOPKAHHICTH YU
BnacHicTe» (KK KoponisctBa Himeprmanam), «BiacHi mpaBa a0o mpaBa iHmoi ocobm» (KK
ITaniticekoi PeciryOaiku) Tomo.

Takum xe yuHOM (OpMYIIOIOTECS 00’€KTHM 3aXUCTy 3a HeoOximHoi OoOOpOHM ¥ y TNpencTaBHUKIB
JaTUHOAMEPHKAHCHKOI TPYNH KpaiH y paMKax pOMaHO-TepMaHChKOi mpaBoBoi cuctemu (Hampukian, y KK
PecnyOiku ApreHTrHa — «BJIaCHa OCOOHMCTICTh 200 MpaBa, a TAKOK 0COOUCTICTH a00 MpaBa IHIIO0I 0CO0M»);

0) 0) y cxigHoeBporeiicbkoi rpynu kpain (P®, Pecniyoniku Binopyck, Ykpaian) y pamkax poMaHo-
TepPMaHCBKOI TPAaBOBOi CHUCTEMH IO OO0 €KTIB 3aXUCTy 3a HEOOXimHOi 00OpOHH, Kpim
«OCOOHCTOCTI Ta TpaB 0COOH, IO 3aXUIIAETHCS a00 1HIIOT 0COOM», BITHOCITH TAKOXK «JIepKaBHi
Ta CyCIUIBHI iHTepecn». BiAmoBimHO 10 MEOTO 00’ €KTH 3aXUCTy 3a HEOOXiqHOI 000POHM B HHUX
y 3araJlbHOMY BUTIIAII (DOPMYITIOIOTBCS K «OCOOHCTICTH 1 IMpaBa TOTO, XTO O0OPOHSIETHCS abo
IHIUX 0Ci0, OXOpPOHIOBaHI 3aKOHOM iHTepecH cycminbcTBa um nepkaBm» (KK P®), «xurT,
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300pPOB’s, MpaBa TOTO, XTO OOOPOHAETHCSA, abo0 iHIIOI 0coOuW, iHTEpecH CyCHinbcTBa abo
nepxaBm» (KK PecryOmiku binopycs).

B iHmmx kpaiHax-cycigax YkpaiHu cuctemMa 00’€KTIB 3aXHCTy 3a HE0OXiIHOT 000pOHU (POPMYITFOETHCS TO-
pi3HOMY, Hampukian, «bmaro, mo oxopoHnsieTbes mpaBom» (KK Pecmy6niku [Monbima). [nkonm cucrema
TaKuX 00’€KTiB 3aXUCTy CQOPMyIBOBaHA IiJ| BIUTMBOM 3aKOHOJABCTBA CXITHOEBPOIEHCHKOI TPYNH KpaiH
(manpuximan, y KK PecyOmiku Bonrapist — «mepkaBHi abo CyCIHiNIbHI iHTepecH, ocoda 9u MpaBa TOTO, XTO
3aXHIIAEThCSA, a00 iHImIOI ocoOm») abo POMAHCHKOI YW TepMaHChKOi Tpymu kpaiH (Hampukiam, y KK
Typernpkoi PecryOumiku — 3axuct «cebe abo Koro-HeOy b iHIIIOTO, BIIACHOCTI).

5)  miacraBoro HEoOXiqHOT 0OOPOHM B KPUMIHAIBHOMY 3aKOHOJABCTBI KpailH KOHTHHEHTAJIbHOI PaBOBOI
ciM’1 MOKe BUCTYIIATH «IIPOTHIPABHUH (HE3aKOHHUI) Hamaz i TMOCSATaHHD» (Y MeXax POMaHCBKOI Ta
repMaHChKOI Iy KpaiH), a B CXiTHOEBPONIEHCHKOI IPYIH KpaiH — KOHKPETHO «CYCIIbHO Hebe3neuHe
nocsiraHHs». Hanpuknan, «mnportunpasae nocsranas» (KK Itamiiicekoi Pecy6miku, KK Typeupskoi
PecnyOniku), «He3akonHe nocsraHus» (KK PecrmyOmikm Ilombmii), «mportunpaBauii Hamanmy (KK
Koponisctea Icnanii, KK ®PH, KK Pecny6niku Bonrapist KK Pecny6niku AprenTuHa), «He3aKOHHUN
Hanagy (KK KopomisctBa Himepmannm), «cycminbHo Hebesneune mocsaranas» (KK P®, KK
PecmryOmiku binopycs, KK Ykpainn).

Buknageni aBTOpOM MOCHIIDKEHHS Ta BHUCHOBKH MAalOTh BaXUIMBE 3HAYCHHS I KOMIDIEKCHOT
XapaKTEPUCTUKH TPABOBOTO 3aKpIIICHHSA CTPYKTypH Ta 3MICTy HOpPM IIpo HeoOXigHy o0OpoHy B
KpUMiHAJIEHOMY 3aKOHOJABCTBI KpaiH KOHTHHEHTABHOI (pOMaHO-TepMaHChKO1) IPaBOBOI CHCTEMH 1 MOXKYTh
CIyryBaTH 0a3010 IS IMIUIEMEHTAIlii OKpEMHX MPOTPECHUBHUX IOJIOKECHD 3apyOi’KHOTO 3aKOHOIABCTBA 0
KPUMiHAJIEHOTO 3aKOHOAAaBCTBA Y KpaiHH.
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