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YV nHaykoBiii myOmikamii 34iiiCHEHO aHaJli3 YHHHOTO HAI[IOHAJBHOTO W 3apyODKHOTO TPYIOBOTO 3aKOHOAABCTBA Ta
MPaKTUKH HOTO 3aCTOCYBaHHSA 3 TOYKH 30py 3a0e3leyYeHHS PIBHUX NpaB 1 MOMIIMBOCTEH MpariBHHKIB. Takox
JIOCITIPKEHO MUTaHHS 010 3a00pOHH TUCKPUMIHAIII] 32 O3HAKaMH BIKY Ta CTaTi, [0 BUHUKAIOTH y cdepi peamizamii
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BO3HHKAIOT B cepe pealii3aluy npasa Ha TPyl

Kniouesvie cnosa: 3anpem OuckpumMunayuu, pageHcmeo, RPuHyun, mpyoogoe 3aKkOH00AmenbCmeo, mpyoogble OMHOUEHUS

Bicnuk 3anopizvkozo nayionanvnozo ynieepcumenty Ne 2 (D), 2015



142

REGULATORY FRAMEWORK OF PROHIBITION OF DISCRIMINATION AT WORK:
INTERNATIONAL AND NATIONAL LEGAL ASPECTS

Kirnaz S.O.

Taras Shevchenko National University of Kyiv, Volodymyrska str., 60, Kyiv, Ukraine
sofiyka.1994@mail.ru

Recently, the issues related to discrimination in the workplace have proliferated in international instruments in
domestic and foreign legislation, law enforcement practices. The prohibition of discrimination can be among the most
important principles of labour law. The article states that discrimination is a violation of human rights, accompanied
by the negative impact on economic development and causing social and economic inequality. The article also
provides the analysis of international labour standards, current national and foreign labour law and its application in
terms of equal rights and opportunities of workers. The issue of non-discrimination on grounds of age and sex,
resulting in the right to work is also investigated. It is specified that the principle of non-discrimination in the
workplace is implemented by means of three groups of rules aimed primarily to ensure non-discrimination on
grounds of race, ethnic origin, religion or belief, disability, age, sexual orientation, as well as ensuring equality
between women and men in professional life.

Moreover, the prohibition of discrimination based on gender is studied in the article. It is stated that equality between
women and men is recognized as one of the key elements of the general prohibition of discrimination in labour law.

The article investigates rules of international regulations to prohibit discrimination in the workplace. In particular, the
provisions of the ILO Declaration on Fundamental Principles and Rights at Work of 1998, which declares non-
discrimination in employment and occupation as one of the basic principles of legal regulation of labour relations.
Additionally, the author carried out the analysis of the rules of the Draft Labour Code 1658 of 27.12.2014, and
determined that unlike the current labour legislation, the Draft clearly specifies rules to prohibit discrimination in the
workplace, namely, art. 3 of the Draft stipulates that any discrimination in the workplace is prohibited. It is also
concluded that national legislation governing the issue of non-discrimination should include specific provisions of
ILO conventions on prohibition of discrimination in employment and occupation, and to consider the provisions of
United Nations declarations on the elimination of racial discrimination and all forms of discrimination against
women, which will effectively influence on provision of some of the most important human rights, such as equality
and non-discrimination in the workplace.
Key words: prohibition of discrimination, equality, principle, of labour law, labour relations.

3a0opoHa IMCKpUMIHAILII € OZHUM 3 OCHOBHHUX NpPUHIMUIIB TpyAoBoro npasa. [luraHHs, moB’s3aHi 3
JUCKPUMIHALII€I0, OTPUMYIOTh B OCTaHHI POKM BCE OUIbII IIMPOKE BiOOPaKEHHS B MIXHAPOAHOMY
TPY/IOBOMY MpaBi, BITYM3HSHOMY Ta 3apyOiKHOMY 3aKOHOJABCTBi, MPaBO3aCTOCOBYiM MNpaKTUIL. IM
MPUIIISETBCS Bee Oinbla yBara i y IpaBoOBil Haylli, BKJIIOUAIOYM HAayKy TPYAOBOTO IpaBa. JMCKpUMiHALis
€ TIOPYILIECHHSM TIpaB JIIOAWHH, IO CYMPOBOKYETHCS HETATUBHUM BIUIMBOM HA €KOHOMIYHUH PO3BUTOK Ta
BUKJTUKAE COIIaJIbHO-CKOHOMIUHY HEPIBHICTb.

TeopeTuyHUM MIAIPYHTSIM JOCTI/DKEHHS TMHUTAaHHS 1010 3a00poHM JuckpuMiHaiii y cdepi mparri
MTOCITY>KMIJIA HAyKOBI Mparli TaKNX yu4eHUX-TIpaBo3HaBIiB, Ak H.b. bomotina, JI.IO. Bennuxo, C.B. Ennonosa,
C.O. Imamos, JLI. Jlazop, B.B. Jlazop, C.C. Jlykam, H.M. Mirtina, IL.J[. IMumumenkxo, C.B. Ilomos,
C.M. IIpunmuniko, O.I. [ponercrkmii, 1.B. Commatkin, M.M. ®ecbkos, I.I. lllammmnua, I'.I. Yanumesa,
O.M. fpomenko Ta iHmmMuX. OxHAK y 3B’S3Ky 3 AKTYaIbHICTIO I[bOIO MUTAaHHSI Ha Cy4acHOMY eTai
PO3BUTKY Ta CTaHOBIIEHHS YKpaiHH mMpoOieMn IUCKpUMiHAIii y cdepi peamizamii mpaBa Ha TpaIfio
OTPEOYIOTH I0OAaTKOBOTO JTOCIiKEHHS. METO0 i€l CTaTTi € aHaNi3 MiKHAPOJAHUX TPYJIOBUX CTaHIAPTiB,
YUHHOTO HALIOHANBHOTO ¥ 3apyOiKHOTO TPYAOBOI'O 3aKOHOJABCTBA Ta NPAKTHKH HOTrO 3aCTOCYBaHHS 3
TOYKH 30py 3a0e3neueHHs PiBHUX MpPaB i MOXKJIMBOCTEH MPaliBHUKIB, a TAaKOX JOCITIHKEHHS MUTaHb 100
3a00pOHM JUCKPUMIHALII] 32 03HAKaMH BiKy Ta CTaTi, [0 BUHUKAIOTh y cdepi peanizamii npasa Ha Mpario.

3abopona juckpuminHaiii y cdepi mnpaili BH3HAETHCA MIDKHAPOJHOI CHUIBHOTOI) Ta 3akpilljicHa B
MiDKHapoaHuX aktax. Tak, [exmaparis MixHaponHoi opranizamii npaiti (gani — MOIT) oCHOBONOIOXKHUX
NpUHIMIIB 1 TipaB y cdepi mpami 1998 p. mporosonrye HeOONMyLIeHHS AWCKpuMiHalii y cdepi mpami Ta
3aHSTh OJIHUM i3 0A30BUX MPHHIIKIIIB IIPABOBOTO PETYJIFOBaHHS TPYI0BUX BigHOCHH [1, ¢. 1529-1532].

Huzkoro MDKHApOIHUX aKTiB PETYJIOIOTHCS TMHTAHHS IOA0 3a00pOHM TUCKpUMIHAIT y cdepi mparii,
3okpema Kousermiero MOIT Ne 111 mpo muckpuMiHaIiio B ramy3i mpaii i 3aa1Th 1958 p., PekoMennarieto
Ne 111, a Takox Konsernmietro MOII Ne 100 mpo piBHE BUHAropoKEHHS YOJIOBIKIB 1 KIHOK 32 PiBHOIIHHY
mpamro 1951 p. Ta BinnmosigHoto Pexomenmamiero Ne 90 [2; 3]. Ha3BaHi koHBeHIIi € QpyHIaMEHTAILHUME Ta
MiJUIATaI0Th BUKOHAHHIO nepkaBaMu-uneHamu MOII HesanexxHo Binm patudikamii. Ykpaina paTudikysaia
o0OuIBi KOHBEHIIIT BinnoBigHO B 1961 Ta 1956 pp.

Takox HeOOXiTHO 3a3HAYUTH, IO BAXKIUBUM KPOKOM Ha HIISAXY YTBEPIKEHHS 3a00pOHM AWUCKpUMiHAamii
crano yxsaneHHsa [Ipotokomy Ne 12 mo €Bpormeiicbkoi KOHBEHII1, kUil OyB BiIKpUTHH IUIs mignucanHs 4
mucronazna 2000 p. Ta patudikoBanuii Ykpainor 3akoHoM Bix 9 mororo 2006 p.

HOpuouuni nayxu
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3okpema, ctr.1 Ilporokomy Ne 12 mepenbadae 3aranpHy 3a00pOHY OMCKpHUMIiHALI, OJHAK MpPaKTHKa HOTO
3aCTOCYBaHHS Ta TAyMaueHHS €BPONEHCHKUM CyIOM TUIBKU OYMHAE (POPMYBATHCA.

Hopmu 1mono 3a0opoHH AMCKpHMiHAMLIT MICTATBCS TakoX i1 B XapTii Mpo OCHOBHI mpaBa €BpONEHCHKOTO
Corozy. Tak, cr.21 BcTaHOBIIOE 3a00pOHY TUCKPUMIHALl 32 O3HAKAMH CTaTi, pacH, KOJbOpPYy WIKipH,
€THIYHOTO a00 COLIAIBLHOTO MOXOKEHHS, TEHETUYHUX PUC, MOBH, PENirii abo mepeKoHaHb, MONITHYHUX YK
OyIb-AKMX IHIIUX MOTJIAIB, MPUHAICKHOCTI JO0 HAI[IOHAIEHAX MCEHITHH, MAafHOBOTO IOJIOKCHHS, MICIIS
HapODKEHHS, IHBAIITHOCTI, BIKy a00 ceKcyanbHOI opieHTarii [4].

HeoOximHo Takok momaTH, IO HMPHUHIHIT HETUCKPUMIHAIIT y cdepi mparli BIPOBaHKYETHCSA 32 JTOMOMOTOIO
TPHOX TPy HOPM, SIKi CTOCYIOTHCSI TAKUX ACIIEKTiB:

- 3a0e3MeueHHs HGZ[I/ICKpI/IMiHaLIﬁ 34 O3HAKaMU pacoOBOTO, €THIYHOTO IIOXOJPKCHHA

- 3a0e3MeyeHHs] HEOUCKpUMIHALIl 3a O3HakaMu penirii abo mepeKkoHaHb, iHBAJTiAHOCTI, BIKY,
CEKCYaJIbHOI Opi€HTAIlIT;

- 3a0e3MeUeHHs] PIBHONPABHOCTI MiXK )KIHKaMH Ta YOJIOBIKAMH B MPOPECIHHOMY JKHUTTI.

3a00poHa TUCKPHUMIHAILT 32 03HAKAMHU PACOBOTO YU €THIYHOTO TOXOJKCHHS PETIAMEHTY€EThCS JIMPEKTHRBOIO
2000/43/€C momo iMIuieMeHTarii MPUHIKITY PIBHOMPABHOCTI 0Ci0 He3aJIeKHO Bif pacoBoi ab0 €THIYHOI
npuHanexHocTi Ta Jupextusoro 2000/78/€C, mo BCTAaHOBIIIOE 3araibHi paMKH PIBHOIIPABHOTO TIOBOIKEHHS
y cdepi 3aitHATOCTI Ta TPOodeciifHOl TiATHHOCTI.

OO0uaBa MOKYMEHTH 3aCTOCOBYIOTH OJHAKOBI IIAXOAM A0 3a0OpOHM JUCKPUMIHAIlI Ta BCTAHOBIIOIOTH
3a00pOHY SK TIPSAMOI, TaK 1 OMMOCEPEIKOBAHOI AUCKpUMiHaITii (cT.2) [5].

HupextuBa 2000/78/€C ymeprne 3akpimmia B TpyaoBoMy IpaBi €Bpormeiicbkoro Corosy (mam — €C)
3a00poHy AMCKpUMiHamii 3a o3HaKor Biky. Peamizamis miei 3ab0oponm Oyna posriaymaueHa Cymom €C
(cmpaBa c-144/04 Mangold v. Rudiger Helm (2005)).

HupextuBa 2000/78/€C crana takox nepmmM AokyMeHToM €C, gxkuil 3a00pOHHMB AWUCKPHUMIiHALIIO 3a
03HAKOI0 CEKCyalbHOi opieHTalii. BKJIIOUeHHIO ceKcyalbHOI opieHTalii sIK OnHi€l 3 O3HAaK, 3a SIKUMHU
3a00pOHSETHCS AUCKpUMiHaIllist, cripusiio pimennas Cyny €C y cnpasi Grant (C-249/96 Grant v South-West
Trains Ltd. (1998)), y sskomy Cyxa €C Bu3HaB, 110 JACKPUMIHAIIISA 32 CEKCYaTbHOIO O3HAKOIO HE BXOIHUTD JI0
3MICTy AMCKpUMIHAII] 32 O3HAKOIO CTaTi. 3aKkpiruleHHs 3a00pOHM TUCKPHWMIHALII 32 O3HAKOIO CEKCyalbHOT
Opi€HTAaIii CTaJI0 MPOTPECHBHUM KPOKOM Y TapaHTyBaHHI 3aXUCTY BiJl TUCKPUMIiHALII].

Opnak HeoOXiTHO JoJaTH, IO 1A 3a00poHa Mae OOMeXeHUH xapakTep. MpeKTHBa 3aCTOCOBYETHCS TIMBKH
IO TPYIOBOi cepy, Ha IHII BaXKIIMBI Taiy3i )KUTTS ii Jisi HE TMOMIMPIOETHCS, 30KpeMa Ha Taki chepu, sk
OXOpOHa 3JIOpOB’s, OCBiTa 4W HamaHHA >xuTina. BomHouac JmpextuBa 2000/43/€C y mmx cdepax
JTUCKPHUMIHAIIIIO 32 PACOBOIO T4 €THIYHOIO MTPUHAJIEKHICTIO 3a00poHsiE [6].

Hlogo 3a00poHM AMCKpUMIHALI] 32 TEHAEPHOI0 O3HAKOI0 B HAylll 3a3HAyaeThcs, IO PIBHICTH JKIHOK Ta
YOJIOBIKIB BU3HAETHCSI OJHMM 3 OCHOBHHMX €JIEMEHTIB 3arajbHOI 3a00poHM JucKpuMiHaiii B mpasi €C.
3akpimIeHHI0 HOT0 NPUHLMITY NPHIICHO YBary B yCTaHOBUYMX JAOKyMeHTax €C, mounHaroud 3 Pumcbkoro
JOTOBOpPY TPO 3aCHYBaHHS €BPOMNENWCHKOr0 €KOHOMIYHOTO CIIBTOBAPUCTBA, Y SKOMY BWU3HABABCS MPHUHIIMIT
piBHOI oIUTaTH 32 PiBHY MpaIlo KiHKaMm Ta 4oJjioBikam. OJHAK MPHHIUI PiBHONPABHOCTI JKIHOK YIPOIOBK
TPUBAJIOTO Yacy (PaKTUYHO OOMEKYBaBCsl Ceporo MpaleBialliTyBaHHS Ta MaB JICKIApaTUBHHUH Xapakrep.
JepxaBu HE po3msimanyd 3a00pOHY MUCKPUMIHAINT 32 O3HAKOIO CTaTi SIK HOPMY TpsSMOi Iii, TOMy BOHa HE
mipiarana i cymoBomy 3axucty. Cutyartis 3miamnacs B 1970-x pp. 3aBmsku npaktuili Cymxy €C, 30kpema B
cnpaBax Defrenne (80/70 Defrenne v Belgium (1971), 149/77 Defrenne v Sabena (19781, 43/75 1976) Ta
iHmmX misHime npuitaaTux pimendsx (170/84 Bilka-Kauthaus (1986), C-13/94 Cornwall County Council
(1996)), C-50/96 Deutsche Telekom AG v Lilli Schreder (2000)). Cya €C BcTaHOBHB, 1110 3a00pOHa CTaTEBOT
TUCKpUMIHAIlT € OJHUM i3 (yHIaMEHTANPHUX TMpaB JIIOJUHH Ta 3aXUINAETECS  CBPOIEHCHKIM
CriBroBapuctBoM. Take TaymMadeHHs 3HAMIIO CBOE BifoOpakeHHsS B AMCTEpIaMChKOMY JOTOBOpi, e OyIo
3aKpIIUICHO PiBHICTH XKIHOK Ta YOJIOBIKIB K 3arajibHuil npuHuun Ta Mety €C [7]. [loctymoBo Oyio po3mupeHo
i komniereHuito €C y i chepi. Takum YUHOM, PUHLIMI PiBHOCTI KIHOK Ta YOJIOBIKIB PO3BHBABCS MPOTATOM
0araThOX POKiB HE JIMIIIE 32 JOTIOMOTOI0 3aKkoHOoMaBcTBa €C, a i 3aBsaku npakrtuili Cymy €C.

Hlono 3akpimiieHHs HOPM B HalllOHAJTHHOMY 3aKOHOJABCTBI CTOCOBHO 3a00pOHM JUCKpUMIiHAWIl y cdepi
paili HeoOX1HO 3a3HauuTH, 1O cT. 24 KoncTutyiii Ykpainu BU3Ha€ PiBHICTh TPOMAJISH TIepe] 3aKOHOM Ta
3a00poHsA€ OOMEXKEHHS YW TPHBiIC] 3a O3HAKAMH KOJBOPY IIKIpH, MOJNITHUIHUX, PENITIHHAX YH 1HIIAX
TepeKOHaHb, MAITHOBOT'O CTaHy, CTaTi, MICITSI TPOYKUBAHHS, 32 MOBHUMH a00 iHITUMHU O3HAKaMH [§].
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3a3Ha4eHOMY NMUTAHHIO NMPHUCBSYCHA TAKOX CTATTs B 3akoHi YKpaiHu «IIpo 3aiiHATICTH HaceleHHs», sKa
nependavae mMpaBo OCOOM Ha COLIAIbHUI 3aXHMCT BiJ MPOSIBIB JUCKpPHMIiHAIIA y TpynoBii cdepi [9].
[MpuHImn piBHOCTI Ta BIACYTHOCTI AMCKPHMIHAI] TAaKOX TapaHTYEThCS HEIIOAABHO YXBAJIICHHM 3aKOHOM
«[Ipo 3acagm 3amoOiraHHd Ta TPOTUAIl AMCKpUMIHAIII B YKpaiHi» Ta paTH(]iKOBAHOK MaplIaMEHTOM
MiKHApOIHOI KOHBeHIie «IIpo sikBinamiro Beix (opM pacoBoi AUCKPHMIHAIIT.

Takox y mpoekti TpymoBoro komekcy Ne 1658 Bim 27 rpymas 2014 p., Ha BiOMiHY BiJ YHHHOTO
3aKOHOJIAaBCTBA MPO MPAII0, YiTKO 3a3HAYAIOTHECS HOPMH IIOA0 3a00poHN mquckpuMiHalii y chepi mpari. Taxk,
CT.3 MBOrO TPOEKTY BH3HAYAE, IO 3a0OPOHAETHCA OyIb-iKa AWCKpUMIHAIA y cdepi mpari. Takox
3a3HAa4Ya€ThCA, 1O OCOOM, SIKI BBa)KarOTh, IO BOHH 3a3HAIM AWCKpPHMIHALl y cdepi mpaui, MalOTh MPaBo
3BEpHYTHUCS JO CYIy i3 3asABOI0 PO BiHOBIEHHS MOPYIICHUX IpaB, BIAINIKOAYBAaHHSI MaTepialibHOI Ta
MopainbHOi mkoau [10].

HamionansHe TpyZoBe 3aKOHOJABCTBO MICTUTH MPsIMYy HOPMY, SIKa BKa3y€ Ha HENOIyCTUMICTH OYyIb-SIKOTO
npsMoro abo HempsiMOro OOMEXEHHS TpaB UM BCTAHOBICHHSA NPSMHUX a00 HENpsSMHUX IepeBar Mija 4ac
YKJIaZeHHs, 3MiHM Ta TPUINUHEHHS TPYAOBOTO JOTOBOPY 3aJIE)KHO BiJ TOXOIUKEHHS, COLIaJbHOTO i
MaiHOBOTO CTaHy, PacOBOI Ta HAITIOHATHEHOT MPUHAJIEKHOCTI, CTaTi, MOBH, TIOJITHYHUX MOTIISAIB, PEIiri HHUX
MIepeKOHaHb, YWICHCTBA B MPOQECiifHIN CIIIII Y1 IHIIOMY 00’ €THaHHI TPOMAJISH, POy Ta XapaKTepy 3aHATh,
Micis npokrBanHs (cT.22 Konekcy 3akoHiB npo mpamto Ykpaiau (zani — K3nll Ykpainn)).

B ykpaiHchKkoMy 3aKOHOMABCTBI Ji€ 3a00poHa TUCKPUMIHAII JKiHOK, MPOTe HOPMH IIOAO 3a00POHHU OO0
TUCKPUMIHAIIT 3a O3HaKaMH CiMeiHOro craHy MicTuThcs jumie B cT.184 K3nll Vkpainm, ska 3akpirnioe
3a00pOHY BIAMOBIIATH BariTHUM JKiHKaM y IPUWHATTI HA poOOTY 3 MOTHBIB BariTHOCTI UM HASBHOCTI B HUX
JTeH BIKOM JI0 TPhOX POKIB, @ OJIMHOKUM MaTepsiM — 3a HasiBHICTIO JUTHHHU BIKOM JI0 YOTHPHAALSATU POKIB
abo autuHU-iHBamiga [11]. 3 ormsgy Ha 1€ HOPMH HAIIOHAILHOTO 3aKOHOAABCTBA MO0 3a00pPOHU
JTUCKPHUMIHAITiT )KIHOK JIeTI0 HE BiJIOBIJAal0Th MI>KHAPOJIHOMY PETYIIFOBAHHIO IOTO MUTAaHHSA Ta MOTPEOYIOTh
nonoBHeHHs HopM i3 Konennii OOH mpo mikBimamito Bcix (opM AuUCKpuUMiHaLii KIHOK Ta 3 1HIIMX
Mi>KHapOJHO-TIPABOBHX aKTIB, SIKI MiCTATH 11l 3a00pOHHU.

TakuM YMHOM, MOXKHA TMiJCYyMyBaTH, IO B HAI[IOHAJIBHOMY 3aKOHOJABCTBI, SIKE PETYJIOE MUTAHHS MO0
3a00pOHU TUCKPUMIHAIII, HEOOXITHO TepeadaunTH TaKoX IojiokeHHs KouBeHIin MOII mono 3abopoHu
TFICKpUMIHAI] y cepi mparii Ta 3aHsTh, a TAKOXK ypaxyBarH mojoxeHHA akTiB OOH mpo mikBimamito pacoBoi
TFICKpUMIHAII] Ta BCiX GopM TUCKpUMIHAIIT KIHOK, 110 Oyne eeKTHBHO BIUIMBATH Ha 3a0€3MeYeHHs OHUX 13
HaMBaXIIMBIIIHMX TIPaB JIFOIMHH, TAKHX SIK PIBHICTh Ta HEJOMYIIEHHS TUCKpUMIHAIlii y cdepi mparii.
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