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OBXIJI TEXHIYHUX 3ACOBIB 3AXUCTY K ITOPYIIEHHA ABTOPCBKUX ITPAB:
AHAJII3 HAIIIOHAJIbHOI TA THO3EMHOI TIPAKTUKHW BU3SHAHHSI
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Kuiscokuii nayionanvnuti ynieepcumem imeni Tapaca Lllesuenka,
8ya. Borooumupcoka, 60, m. Kuis, Yxpaina
mikhail-bazhenov-2014@mail.ru

JocnimkeHo HOpMAaTHBHO-TIPABOBE PETYNIOBAHHI 00XOAy TEXHIUHHMX 3aco0iB 3aXHCTY SK TOPYIISHHS aBTOPCHKUX
npaB B YkpaiHi, kpaiHax €sporneiicbkoro Coro3y Ta CIIIA. BcraHoBiIeHa HEBIIOBIJHICTD 3MICTY TaKOTO MOPYIICHHS
B JIOCITI/DKCHUX 3aKOHOAaBCTBaxX. OXapakTepu30BaHO MPOOIEMH 3 MPUTATHEHHSM 0 BiAMOBITAILHOCTI 0Ci0, BUHHUX
y MOpYIIEHH] 040 00X0Ay B HAIIOHAJBbHIN MPAKTHII, 8 TAKOXK 3aIPONIOHOBAHO IIISXH iX BUPILICHHS.
Kniouosi ciosa: nopywiennss agmopcokux npag, MexHiuHi 3acobu 3axucmy agmopcbKo20 npasda, 06xio mexHiuHux 3aco6ie
3axucmy, 8i0n08I0AIbHICb.
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HccnenoBano HOPMAaTHBHO-TIPABOBOE DETYIMPOBAHHE O00XOAa TEXHHYECKHX CPEICTB 3aIIMUTH KaK HapyIIeHHE
aBTOPCKUX TpaB B YKpauHe, cTpaHax EBpomnerickoro Coroza m CLIA. YcTaHOBICHO HECOOTBETCTBHE COICPIKAHHS
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TaKOro HAapyLIEHWs B HCCIICJOBAHHBIX 3aKOHOJATeNbCcTBAaX. OXapaKTepU30BaHBI MPOOJIEMBI C HPHUBICYCHHEM K
OTBETCTBEHHOCTH JIMI], BAHOBHBIX B HAPYIICHUH 110 00XO0/y B HAL[MOHAIBHOM NMPaKTHKE, a TAKKe MPEIJIOKEHBI ITyTH
UX pELICHHUS.
Kniouesvie cnosa: napywenue aemopckux npas, mexHuuecKue Ccpeocmed 3awumsl aemMOpcKo20 npasa, 006x00
MEeXHUYEeCKUXx cpeocms 3auumel, OmMeemcmeeHHOCb.

CIRCUMVENTION OF TECHNICAL MEANS OF PROTECTION AS COPYRIGHT INFRINGEMENT:
ANALYSIS OF NATIONAL AND FOREIGN PRACTICE OF RECOGNITION

Bazhenov M.I.

Taras Shevchenko national university of Kyiv, srt. Volodymyrska, 60, Kyiv, Ukraine
mikhail-bazhenov-2014@mail.ru

The article examines the legal regulation of circumvention of technological measures of protection as copyright
infringement in Ukraine, the EU, and the USA. Discrepancy in the content of such violations in the investigated
legislations is determined. Problems with the prosecution of perpetrators of violations related to circumvention of law
in national practices are characterized and ways of their solution are proposed.

In particular, it is determined that Ukraine, joining the WIPO Copyright Treaty and, among other things, adopting the
Law “On Copyright and Related Rights” established that “the technical means of protection are technical devices and
(or) technological developments designed to create a technological obstacle to the infringement of copyright and (or)
related rights in the perception and (or) copying of protected (encoded) recordings in phonograms (videograms) and
broadcasts or to control access to the use of copyright and related rights”. One of the types of violations of copyright
and related rights, which gives grounds for court protection, is any deliberate action to circumvent technological
protection of copyright and (or) related rights, including manufacturing, distribution, import for distribution and use
of funds for such a circumvention.

It is stated that from the perspective of qualification of violation, the legislator has established the following:
1) circumvention is a set of actions, i.e. the conscious actions, but not inactions;

2) the legislator does not specify an exclusive list of such actions, but only indicates that the production
manufacturing, distribution, importation for distribution and use of funds for such a circumvention can be recognized
as circumvention.

3) consistent enumeration of examples of deliberate circumvention of technological measures indicates their
tantamount perception, i.e. national legislator does not provide their categorization. This means that the use of
circumvention means is seen on the same level as the manufacturing or distribution. The above enables to conclude
that the purpose of the implementation of circumvention in the national practice is not decisive to qualify the breach,
which is very different from the practice of foreign countries.

The study of rules of European and US legislations established that they prohibited circumvention only of those
technological protection measures that restrict or prevent unauthorized access to works. Circumvention actions aimed
at copying are not recognized as offenses. This evidences understanding of the differences observed between the
objectives of person regarding circumvention: in the first case, circumvention is focused on the illegal disposal of the
product, in the following one — only on copying for private purposes that is considered legal.

The conclusion indicates that in order to solve national problems it is necessary to introduce legal separation of
actions on the use of circumvention of technological measures for copyright protection, and acts of manufacturing,
distribution and introduction with the purpose of distribution of such means. At the same time, it is proposed to
remove the first category of such actions from the list of infringements of copyright, and keep the second in the
specified list. The suggested will result in the removal of the double qualification of action for the illegal use of
copyright by circumventing technical means of protection, which is observed today. In addition, it is necessary to
emphasize that violation is determined as any action for deliberate circumvention of technological measures for
protection of copyright and (or) related rights, pursuing a commercial purpose. The suggested will enable application
of all rules on the free use of copyright and equalize the status of holders which is broken today.

Key words: copyright, technological protection of copyright, circumvention of means of technical protection,

responsibility.

CyuacHu#l eTar po3BUTKY iHQOpMaLiHHOTO CYCINIbCTBA CIIPaBisie Ha cepy aBTOPCHKOTO MpaBa MoBiHHHUN
BIUTUB. 3 OJHOr0 OOKY, y NPaBOBJIACHHKIB 3HAYHO PO3LIMPUINCH MOKJIMBOCTI BUKOPHCTaHHS pe3yJIbTaTiB
TBOpUOi AisIbHOCTI B mu(poBiii ¢opmi, 30kpeMa depe3 Tio0anbHy Mepexy I[HTepHeT, a 3 iHmOro —
30iMbIIMIach KUIBKICTh Ta PO3MIUPWINCH CHEpH HE3aKOHHOTO BHKOPHCTAHHS HANCKHUX iM 3700YTKiB.
VYka3zaHe 3yMOBWJIO HEOOXiTHICTh MPUIHATTS HA MDDKHAPOJIHOMY, PETIOHAIIFHOMY Ta HAI[IOHATHPHOMY PiBHSIX
HOPMAaTHBHO-TIPABOBOTO DETYJIIOBAHHS MOJOKEHb MIOAO 3aXHCTYy aBTOPCHKHX IIPaB B yMOBaX PO3BHTKY
iH(pOPMALITHOTO CyCITIIBCTBA.

MixHapoiHe HOPMAaTHBHO-TIPABOBE PETYJIIOBAHHS 3aXUCTy AaBTOPCHKMX IpaB B iH(popMauiiHy mo0y
mictutbes B JloroBopi BOIB mpo aBTopchke mpaBo. Ha piBHiI €Bpomnetlickkoro CIiBTOBapuUCTBa MPUHHATO
HupextuBy 2001/29/€C mpo rapMmoHi3allifo NMEBHHX acleKTiB aBTOPCHKOTO MpaBa Ta CYMDKHHX NpaB B
iHpopMaLiiiHOMy cycminbcTBi. [HO3eMHI 3aKOHONABCTBA MICTATh ab0 OKpeMi 3aKOHOAABYl aKTH ILOJO
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3aXHCTy aBTOPCHKOTO MTpaBa B iH(GOpMaIliifHOMYy CyCITUIBCTBI, a00 K CHeIianbHi 3aKOHH y cdepi aBTOPCHKOTO
IpaBa JIOTIOBHEHO HOPMaMH, SIKi CIIPSIMOBAaHI HA OXOPOHY Ta 3aXHCT aBTOPCHKHUX TPaB B YMOBaX PO3BUTKY
HAYKOBO-TEXHIYHOTO mporpecy. HamionansHe 3akoHOmaBCTBO B 3akoHi Ykpainu «IIpo aBTOpchke mpaBo i
CYMDKHI TIpaBa» MICTUTh HOPMH, SKi TTOKJIMKAHI BPETYJIIOBATH HOTO 3 BUMOTaMH MIDKHAPOIHUX JTOKYMEHTIB i
3a0€3MeYNTH HAJISKHUI PiBEHb 3aXUCTY aBTOPCHKHX TMPaB B iHPOPMAIIHHOMY CYCHIIBCTBI.

OnHuM 3 eeKTHBHUX MEXaHi3MiB 3aXHCTYy aBTOPCHKHX TBOpIB y mu¢poBiii ¢popmi, 30kpema i y mepexi
IaTepHeT, € TexHI4HI 3ac00H, 3aBIIIKH 3aCTOCYBaHHIO SKUX YCKIIQJHIOETHCS a00 B3aralli YHEMOKJIUBIIOETHCS
HECaHKIIIOHOBAaHUW JOCTYH IO TBOPIB, iX KOIMIIOBAHHS, PO3MOBCIOKEHHS UM iHIIE BHKOPHUCTAHHS. Takum
YMHOM, HOPMH BKa3aHOTO BHIIE MIDKHAapOAHOTO, pETIOHAJIBHOTO, 1HO3EMHOTO Ta HAI[iOHAIBHOTO
3aKOHOJIaBCTBa CIIPSIMOBaHI Ha BH3HAHHSA 3aKOHHOCTI 3aCTOCYBaHHsI IPaBOBJIACHUKAMHU TEXHIYHMX 3aCO0iB
3aXHCTy aBTOPCHKUX IIpaB, a TaKOXX Ha BCTAHOBJICHHS BiIIOBITAIBHOCTI 3a 00Xix Takux 3aco0iB. IIpote, sk
OyIle ToKa3aHo HaMH Jajli, CyTh 00X0Iy TEXHIYHUX 3aC00iIB 3aXUCTY Y BKa3aHUX JDKEPENIax € TOBOJII Pi3HOIO.

[MutanHs XapakTepuCTHKH, Kiacudikarii, o0Xooy Ta IHIIMX AacHeKTIB 3aCTOCYBaHHS TEXHIYHUX 3aco0iB
3axXMCTy O0O0’€KTIB aBTOPCHKOTO MpaBa i CyMDKHHX MpaB OyJO NPEIMETOM IOCTIJDKeHHS OaraTbox
BITUM3HSHUX Ta 3apyOiKHMX ydeHnx, a came: LI Bammuuamg, O.FO. Hemopy6, B.FO. Momonina,
B.b. HaymoBa, O.M. IlactyxoBa, O.C. Pocomaxinoi, .M. Cominko Ta iHmMX. 3HauyHy yBary TeXHIYHUM
3aco0aM 3aXHCTy MpHIiIeHo B PexoMeHaamisax o0 BAOCKOHAICHHS MEXaHi3My peryJioBaHHs HH(POBOTO
BHKOPHCTaHHS 00’€KTIB aBTOPCHKOTO IIpaBa Ta CYMDKHHX IpaB depe3 Mepexy I[HTepHeT, po3poOiieHnX
HepxaBHOIO CiIyk0010 I1HTENEKTyanbHOI BIacHOCTI YKpaiHu. Ilpm nboMy aKTyaqbHHM 3alWIIA€THCS
NUTaHHS KBadidikamii o0Xomy TEXHIYHMX 3aco0iB 3axHCTy SK MOPYLIEHHS aBTOPCHKOIO IpaBa M
JOCIIUKEHHS 3MICTY Takoro MHOPYIICHHS B 3aKOHOJABCTBAaX pi3HMX KpaiH. lle muTaHHS € I0CTaTHBO
BaXXJTUBHM Y KOHTEKCTI JIOCIIDKEHHSI 3aXHMCTy aBTOPCHKHMX MPaB B YMOBaX PO3BHTKY HAYKOBO-TEXHIYHOTO
mporpecy.

MeTtoro cTaTTi € aHami3 OCOONHMBOCTEH 3aKOHOJABYOTO BCTAaHOBICHHS CYTi MOPYIICHHS, SKE IOJIATacE B
00X0Ii TEXHIYHMX 3ac00iB 3aXHCTy 00 €KTIB aBTOPCHKOTO MpaBa W CyMDKHHX IIpaB, a TaKOX BHHECCHHS
HAayKOBO OOIPYHTOBAHOTO BHCHOBKY IIOJI0 MPAaBWJIBHOCTI TAaKOTO BCTAHOBJEHHS B HAaIlIOHAJLHOMY
3aKOHO/IaBCTBI.

Otxe, crartst 11 [loroBopy BOIB mpo aBTOpchke mpaBO BCTaHOBIIOE 3000B’S3aHHS CTOCOBHO TEXHIYHUX
3aco0iB 1 Bkadye Take: «JloroBipai CTOpoHM IependadaioTh BiAMOBIAHY MpPaBOBY OXOpPOHY Ta e(EeKTHUBHI
3aco0M MPABOBOTO 3aXHCTY BiJ 00X0/ay ICHYIOUHX TEXHIYHHX 3aCO0iB, SIKi BYKHBAIOTHCS aBTOPAMU y 3B’ SI3KY
i3 3aCTOCYBaHHSM X TpaB 3rimHO 13 1M JloroBopoMm a60 bepHChKOI0 KOHBEHITIEID 1 0OMEXYIOTH [ii, SKi He
J03BOJICHI aBTOpaMu ab0 HE JAOIMyCKAIOTHCS 3aKOHOM I10 BiIHOIIEHHIO 10 iX TBOpiB» [1].

VYkpaina, npueanyrouuchk 10 JoroBopy 20 Bepecus 2001 poky, okpiM iHmoro, y 3akoni Ykpainu «lIpo
aBTOPCHKE MPaBO 1 CyMiXKHI IpaBa» BCTAHOBMJIA, IO «TE€XHI4HI 3aC00M 3aXMUCTy — TEXHIUHI MpUCTPoi 1 (ab0)
TEXHOJIOT14Hi pO3pOOKH, MPU3HAYEH] AJISI CTBOPEHHS TEXHOJIOTTYHOI HEPEIIKOIU MOPYIICHHIO aBTOPCHKOTO
mpaBa i (a00) CyMIKHUX TpaB MpH CIPHHHATTI 1 (a00) KOMifOBaHHI 3aXMINEHUX (3aKOIOBAHMX) 3aIUCIB Y
¢doHorpamax (Bizeorpamax) i mepemadax oOprai3alii MOBJEHHS UM JJIsI KOHTPOJIO JOCTYIy JO
BHKOPHCTaHHS 00’ €KTIB aBTOPCHKOTO TpaBa i CyMiKHHX TpaBy» (ctarts | mporo 3akony). OgHHM i3 BUIIB
TIOPYIIEHh aBTOPCHKOTO TIpaBa W CYMDKHHUX TIpaB, IO JA€ IMJICTABH IS CYIOBOTO 3aXHUCTY, € Oymb-saKi il
JUISL CBIZIOMOr0 00XO0Jly TeXHIYHHMX 3ac00IB 3aXMCTy aBTOPCHKOIO mpaBa i (a00) CyMiKHHMX HpaB, 30Kpema
BHUTOTOBJICHHS, PO3IIOBCIO/DKEHHSI, BBE3EHHS 3 METOIO PO3IMOBCIOKEHHS I 3aCTOCYBaHHS 3aC001B ISl TAKOTO
0b6xony (I1.,,e” ¢T.50 3a3Ha4eHOTO 3aKOHY) [2].

3 no3wuii kBamidikalii mopyIeHHS MOXEMO CTBEPAKYBATH, L0 3aKOHO/IaBEIlb BCTAHOBHB TaKe:
1) 00X0I0M BH3HAIOTHCS i1, TOOTO BUKJIIOYHO CBIIOMI Aii, a He Oe3IisUIbHICTD,

2) BUKJTFOUHHMIA TIEpeNliK TaKuX il 3aKOHOJABIIEM HE BCTAHOBJICHO, a JIMIIEC BKA3YETHCSH, MO 00XO0J0M
MOJKHA BHM3HABaTH BUTOTOBJICHHS, PO3MOBCIOKEHHS, BBE3CHHS 3 METOI PO3MOBCIOKECHHS Ta
3aCTOCYBaHHS 3aCO0IB JIJIsl TAKOTO 00XOMY;

3)  mepepaxyBaHHS MOCHTIJOBHO MPHUKJIAIIB CBiIOMOro 00X0y TEXHIYHUX 3ac00iB yKa3ye piBHO3HAUHE iX
CIIPUHHATTS, TOOTO OyIb-SIKOTO PO3MEKYBAaHHS i Ha KaTeropii HaIllOHAJIBHHM 3aKOHOJABIIEM HE
npoBoauThes. Lle 03Havae, Mo 3acTocyBaHHs 3ac00iB 00XO0My CIPUIMAETHCS HA TOMY K PiBHI, IO H
BUTOTOBJICHHSI YM PO3MOBCIOJKCHHS. 3 BKA3aHOTO BHIIE MOXXEMO IiATH BHCHOBKY, LIO MeTa
3midCHEHHsT 0O0XoAy [uia KBamiikarii HOro NOPYIIEHHSM VY HAI[lOHANBHIA TPaKTUIl HE €
BU3HAYAIBHOIO, a 1 3HAYHO BiIPI3HIETHCS BiJ] MPAKTUKU i1HO3EMHHX KpaiH.
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Tak, 3aXWCT TEXHOJOTIYHMX 3aXOIIB Ha perioHaabHOMY piBHI €Bporelickkoro Co103y 3BOIUTHCS
Hupextusoro 2001/29/€C 10 BUMOTH Bij JAepKaB-4ICHIB 3alpOBaIUTH aJICKBATHUN MTPABOBUN 3aXUCT 010
BUTOTOBJICHHS, IMIIOPTYBaHHsI, PO3MOBCIODKCHHS, MPOAAXY, OPEHIOH, PEKIaMH 3 METOI MNpoxaxy abo
OPCHIN YH BOJIOMIHHSI 3 KOMEPIIIHHOIO METOI0 OyIb-SIKUM TIPHCTPOEM, TOBAPOM YK KOMIIOHEHTOM, a0o
Ha/IaHHsI TTOCTYT, METOIO SIKUX € 00Xia OyIb-1KOT0 e(DeKTUBHOTO TEeXHOJIOriuHOTrOo 3axoxny [3]. Sk Gaummo,
€BPOTCHCHKHI 3aKOHOAABELb JAOBOJI PO3IIUPEHO BU3HAUYAE [ii, IO KBaTi(iKyHOTbCS SK MOPYIICHHS,
cipsiMoBaHe Ha 00xix 3axucty. IIpym mpoMy B yCiX Takux HifiXx Mae OyTH NPUCYTHS KOMeEpLiliHa MeTa.
CaMoro ’ «3acTOCYBaHHS» 3acO0iB Takoro 0O0XOAy 3a HaIiOHAJTHLHHUM NPHKIAIOM Yy €BPONCHCHKOMY
TIepesTiKy He MICTHUTBCS.

st 3°sicyBaHHA TOTO, SIK HalliOHAJIbHI 3aKOHOJABCTBA €BPOICHCHKHX AEpKaB BipearyBaiyd Ha HOPMH 100
3aXHCTy TeXHIYHHUX 3ac00iB JJoroBopy BOIB mpo aBTopcbke mpaso Ta Jupekruru 2001/29/€C, 3BepHEMOCH
IO JesKuX i3 HuX. 3akoH HiMedumHM mpo perysioBaHHS aBTOPCHKHX IpaB B iH(GOpPMAIIITHOMY CyCHiJIbCTBI
Bix 10 BepecHs 2003 poky B §95a 3anpoBakye HOPMH 010 3a00POHN 00X0/1y TEXHOJOTIYHOTO 3aXUCTy. Y
m.2 §95a MicTUTBCS MOHATTA 3aCO0iB TEXHOJOTIYHOI'O 3aXUCTY, a 1.3 BCTAHOBJIOE NPABOBHUN 3aXUCT Bif
MIPUCTPOiB ab0 TOCTYT, sAKI IepepaxoBaHi B 1.2, M0 Hacammepen MpU3HA4YeHI IS TOTO, MO0 HajgaTH
MO>KIIUBICTB 200 CIIpUATH 00X0y OyIb-sIKOTO0 i3 IIMX 3ax0/iB [4].

Y ®panmii 3akoHoMm « Loi sur le Droit d’Auteur et les Droits Voisins dans la Société de 1I’Information»
(ceprrers 2006 poky) («DADVSI») 3ampoBamkeHO OXOPOHY «TEXHIYHHUX 3aC00iB 3aXHUCTY», MPU3HAYCHUX
IUIA IpoTrAil a00 0OMeXeHHsI BUKOPHCTaHHS TBOPIB B IHTepHETI 0€3 /T03BOy aBTOPIB 1 MPaBOBIACHHUKIB.
Tak, HOpMamMH 3aKOHY NPAKTHKA HEJETAJbHOIO CKadyBaHHSA Ta MOIIMPEHHS KOHTEHTY, 10 OXOPOHSETHCA
ABTOPCBHKUM TIPaBOM 4Yepe3 IMIPUHTOBI CITKH, PO3TIANAETHCS SK TOPYIISHHS Ta IANanae I CaHKIlli B
paMKax TpOLEIYpU «IOeTamHoi BiAmoBigaidbHOCTI» (reponse graduee). [letanbHO —(paHIly3bKUM
3aKOHOAABCTBOM BH3HAUYAETHCS MPABO MPUBATHOTO KOMIIOBAHHS KOPUCTYBayiB. TaKUM YMHOM, SIKIIO O0Xix
TEXHIYHUX 3ac00iB 3aXHCTy OyJO BHUKOPHCTaHO IJIsi KOMIIOBaHHS B NPUBAaTHUX LUIAX 1 KOPHCTYBad He
TIepeCITiIyBaB KOMEPIiHHOT METH, ITOPYIIICHHS BiJICYTHE.

Crnonyveni Illtatm AMepukr HaHIIBWALIE cepell Jep)KaB BiApearyBald Ha HEOOXIJHICTH OXOpPOHH Ta
3aXHMCTy aBTOPCHKUX MPaB B YMOBax iH()OpMaLiiHOTO CyCIiIbCTBa, MpUHHSABIIM 11e B 1998 poui 3akon CILIA
mpo aBTopchke mpaso B mudpose tucsuoiirtss — Digital Millennium Copyright Act (zami — DMCA) [5].
Yka3aHuii 3aKOH MICTHTHh II'SIThb THTYJNIB, SKI CTOCYIOThbCA peamsamii goroBopie BOIB, o0mexenHs
BIZIMOBIIaIBHOCTI 32 MOPYLICHHS aBTOPCHKHUX TpaB B [HTEpHETI, BUKIIOUEHb y cepi aBTOPCHKUX MpaB il
4yac TEeXOOCIyroByBaHHS a00 PEMOHTY KOMII'IOTEPiB, IHIIMX IOJOXEHb, a TAaKOXX OXOPOHHM BU3HAYCHHX
opuriHagpbHUX 3pa3kiB. OcobnmBictio 3akoHy DMCA € Te, mo BiH (OpMyIiOe HEe MPSMO BHCIIOBIEHI
BUKJIIOYHI aBTOPCHKI TPAaBOMOYHOCTI, a 3a00poHYy Ha CIeEliajJbHO TMepepaxoBaHi BUAW i, sKi
KBaJII(iKYIOTECS SIK MOPYLICHHSI aBTOPCHKOro mpasa. Lli 3a00poHH cTOCYIOTHCS 00XO0y TEXHIYHHMX 3ac0o0iB
3aXMCTy TBOPIB Ta ITOJIOXKEHb MPO 1HPOPMAILIiI0 00 aBTOPCHKOTO Ipasa. Po3risHeMo neTanbHile HOPMH
DMCA, sixkumu 00XiJ TEXHIYHUX 3aC001B 3aXHUCTY BU3HAETHCS MOPYIIEHHSIM aBTOPCHKHX TIPaB.

VY I'maBi 12 «Cucremu 3axUcCTy aBTOPCHKMX MNpaB i ympasiiHHsS» Mictutbes §1201 min HasBoio «OO0Xin
CHUCTEMH 3axHCTy aBTOPCHKHX IIpaB», Yy SKOMY BKa3yeThCs, IO JKOAHA oco0a HE BIpaBi 00XOIUTH
TEXHOJIOTIYHY Mipy, 3a JIOMIOMOTOIO SIKOi e()eKTUBHO KOHTPOIIOETHCS JAOCTYI JIO TBOPY, IO OXOPOHSETHCS
3riIHO 13 1UM THUTyJOM. 3a00poHa, yKa3aHa BHIIE, HempuuaTHa 10 oci0, SKi € KOpUCTyBadaMH
OXOPOHIOBaHMX AaBTOPCHKUM IPaBOM TBOPIB, L0 BXOAATH B OKPEMHH KJIac TBOPIB, AKIIO Taki ocoOu
YIIEMJISIIOTBCST a00 MOXYTh MPOTATOM HACTYIMHOTO 3-pidHOrO mMepiogy OOMeXyBaTHCS B CHIy BKa3aHOi
3a00pOHHM y CBOil 3[]aTHOCTI KOPHCTYBaTHCS KOHKPETHHM KJIACOM TBOPIB 3TiJHO i3 IUM THUTYJIOM 0e3
MOpYLIEHB, K BU3HAYCHO B MIAMYHKTI «c». JKoaHa ocoba He Mae mpaBa BUTOTOBJISITH, BBO3UTH, IyOJi4HO
[IPOTNIOHYBATH, HaJxaBaTd ab0 1HIIMM YMHOM TOPTYBaTH TAaKUMH TEXHOJOTISIMM, HPOLYKILIE€IO, MOCIYraMu,
MPUCTPOSIMU, KOMIIOHEHTaMH a00 1X YacTHHAMHU:

a) SIKi B OCHOBHOMY IpU3Ha4eHi a00 BUPOOISTIOTHCS 3 METOI0 00XO/Ty TEXHOJIOTIYHOTO 3aX0/1y, 3 TOIOMOTOIO
SKOTO €()eKTHBHO KOHTPOJIOETHCS JOCTYII JI0 TBOPY, L0 OXOPOHSETHCS 3T1THO 13 IIMM TUTYJIOM;

0)  sKi MarOTh JUIIe 0OMEKEHY BKINBY 3 KOMEPIIIHHOT TOUKH 30py METY YW BUKOPHCTOBYETHCS HE IS
00X0Jly TEXHOJIOTIYHOTO 3aXO0y, 32 JOIOMOTOI0 SKOT0 €(EKTHBHO KOHTPOJIIOETHCS JOCTYII 10 TBOPY,
10 OXOPOHSIETHCSI 3TIHO 13 UM THTYJIOM;

B)  SKi peami3yeThcs IMi€0 0co000I0 abo 1HIIOK 0CO00K0, YHHHUM CIIUIFHO 3 TaKOK 0CO000, MPHYOMY
Takid 0co0l BIIOMO TIPO BHKOPUCTAHHS B OOXiJl TEXHOJOTIYHOTO 3aXO/ay, 3a JOMOMOTOK SIKOTO
e(eKTHBHO KOHTPOIIOETHCS JOCTYII 10 TBOPY, IO OXOPOHSETHCS 3TiAHO 13 UM TUTYJIOM [5].
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[Ipu mpoMy iz «00X0IOM TEXHOJOTIYHOT MipH» CITIJ PO3YMITH pO3MIHUGPOBYBAHHS 3alTH(POBAHOTO TBOPY,
JEKOJYBaHHS 3aXHIEHOT0 KOJOM TBOpPY a00 iHIIUM YHHOM YHUKHEHHS, 00XiJI, YCYHEHHS, BiIKIIIOYCHHS a00
nocabyIeHHsT ii TEXHOJOTTYHOrO 3ax0Ay 0e3 J03BOJIy BJIACHHKA aBTOPCHKOTO IMpaBa. TexHomoridHa mipa
BU3HAETHCS TAKOIO, IO «C(EKTUBHO KOHTPOJIOE IOCTYIl JO TBOPY», AKIIO Ui OTPUMAaHHS IOCTYILy IO
TBOPY Taka Mipa BUMarae IijJi yac 3BHYaHHOTO XO/ay CBOTrO (PyHKIIIOHYBaHHS 3aCTOCYBaHHS iHGopMmaiii uu
npoiiecy abo MOBOKEHHS 3 JO3BOJY BIaCHHKA aBTOPCHKOTO MPaBa.

BaxxnuBo, 1m0 3aKOHOM BCTAHOBJICHO, IO HII[O B IIBOMY DO3[iUT HE 3ayinae mpas, 3aco0iB MPaBOBOTO
3aXHCTy, OOMEXEeHb a00 3aXOMdiB 3aXUCTy aBTOPCHKOTO IpaBa Bill MOPYIIEHb, BKIIOYAIOYN JOOPOCOBICHE
BUKOPHCTaHHS, 3TIAHO i3 UM THUTYJIOM; HIIIO B I[bOMY PO3IiTi HE 3011bIIye a0 HE 3MEHIIyE OyIb-SIKHUX
paB Ha cBOOOMAY CIIOBa YM MPECH MiJ Yac AisIBHOCTI 3 BUKOPUCTAHHIM MOOYTOBOI €JIEKTPOHIKH, TEXHIKH
3B’513Ky a00 KOMIT FOTepHOT MPOAYKIITil.

BukitoueHHs: 32 HOpMaMu aMEpUKAHCHKOTO 3aKOHOJABCTBA B XOJ[I BCTAHOBJIICHHS MOPYIICHHS 33 00Xij
BCTAHOBJICHHS JUIS HEKOMEPIIMHUX O0i0JiOTeK, apxXiBiB 1 HAaBYAIBHMX 3aKJIaJiB IiJ] Yac JOCIIiTHHIIBKOL,
MIPaBOOXOPOHHOI UM PO3BiAYyBaJIBLHOI MiSUIBHOCTI, 8 TAKOXK Y MPOLECi 3A1HCHEHHS 3BOPOTHOTO 1HXHHIPHUHTY.
To6T0 B pa3i nepeciigyBaHHs 1HIIO! METH, OKPIM KOMEPLIHHOI, ¥ AisX 3 00X0y TEXHIYHHUX 3aC00iB 3aXHUCTy
CKJIaJly IPaBOMOPYIICHHS HEMAE.

Amnani3 y minomy 3micty §1201 3akony DMCA no3Bosisie cTBepI)KyBaTu Mpo pO3MeEKyBaHHS Iiil 3 00xomy
TEXHIYHUX 3ac00iB 3aXUCTy BiJ Iiff IIOJO0 BHTOTOBIIEHHS a00 PO3MOBCIOHKCHHS TaKUX 3aco0iB. YKa3zaHe
PO3MEXyBaHHS, HA TyMKy OKPEMHUX VUICHHX, € HE BHUIAJKOBUM 1 TIOB’s3aHe 3 MU(epeHITiaicio IOPUIATTHIX
HACJIJIKIB 32 BYMHEHHs Takux mii [6, c. 234]. 3akonomaBctBo CIIA 3a00poHse il 3 00xomy iuiIe TUX
TEXHIYHHUX 3ac00iB 3aXHCTY, AKi 0OMEXKYIOTh a00 YHEMOKIIUBITIOIOTH HECAHKITIOHOBAHWHA JOCTYI IO TBOPIB.
Jii 3 06xoxmy, cupssMOBaHi Ha KOMIIOBAaHHS MPAaBONOPYIIECHHSIM, HE BH3HAIOTHCS. Y IIBOMY HPOCTEXKYETHCS
PO3YMiHHS BiIMIHHOCTI METH OCOOH 3 00XOXy: Yy MEpIIOMY BHUMAAKy OOXiJ CIPSIMOBY€EThCS Ha HE3aKOHHE
PO3NOPS/KEHHS TBOPOM, B IHIIOMY — JIMIIE HAa KOIIOBAHHS, SKE€ B MPUBATHHUX IIIIX HE BBAKAETHCA
HenerambHuUM. Ilim dYac TmepeBUINCHHS TOPYTy «IPUBATHUX IIUIeH» BIOMOBIAANBHICTh HACTyIae 3a
«HE3aKOHHE BHKOPHCTaHHS», a HE 3a «00XiJ TeXHIUYHUX 3aco0iB 3axucTy». llum, 10 peui, 3aKOHOJIaBCTBO
CILIA BurimHO BiApi3HSAETHCS BiJ HALIOHAIBHOTO, SIKE JKOJHOTO PO3MEXYBaHHA HE MPOBOAWTH, a TOMY B
OyIb-IKOMY BHITaJIKy 00XO0Jy CBiJIOMI [Tii BU3HAIOTHCS TPABOIIOPYIIICHHSM.

Henomikom HamioHadpbHOTO 3aKOHOJABCTBA B  JOCKTI/KYBAaHOMY TOPYIIEHHI, OKpIM BIJCYTHOCTI
PO3MEXyBaHHs, € 1 Te, II0 BOHO HE mepeadadae >KOJHUX BUKIIIOUEHb Ta OOMEKEeHb. [ieThes mpo Te, 1o
HOPMH IIOJI0 BIIBHOTO BHUKOPUCTAHHS O0’€KTiB aBTOPCHKOTO TpaBa B HIJISIX HaBYaHHS, OCOOMCTUX IIISX,
0cobmuBUMH Cy0’exTamu — 6107i0TeKaMu Ta apXiBHUMH YCTaHOBAaMH — Yy HaIllOHAIFHOMY BHITAJKy 3aXHCTY
TEXHIYHMX 3ac00IB HE JOmnycKaeThcs. [[uM, Ha Hamlly AyMKy, 3aKOHOJABElb CTaBUTh y HEPIBHO3ZHAUHE
CTaHOBHUIIIE CY0’€KTIB aBTOPCHKOTO MpPaBa, sIKi 3aCTOCOBYIOTh, Ta THX, IO HE BIAIOTHCS JI0 3aCTOCYBaHHS
TEXHIYHUX 32C00IB 3aXUCTY CBOIX TBOpIB. 3 MO3MIIil aBTOPCHKOTO TpaBa TaKa CUTYyallisl € HEIPUHHATHOIO Ta
moTpebye HeraitHoro BupimeHHs. KpiM Toro, BiACyTHICTH pO3MeXyBaHHS O0XOAy 3a IE€peciliayBaHOIO
METOI0 CIIPHSIE TEOPSTUYHIN MOXKIIMBOCTI MOJBIHHOI BiJIMOBINAaIBHOCTI, aJ)ke IHKPUMIHYBaTH B OJHHX JisX
KOpHCTyBada MOKHA i BUKOPHUCTaHHs 00X0/1y Ta He3aKOHHE BUKOPHUCTaHHS 00’ €KTa aBTOPCHKOTO TMpaBa, M0
came 1o co0i CyIIepeunTh JIOTIIlI FOPUIUTHOI BiIITOBITATHHOCTI.

3 MeTOI0 BHpIIICHHS 03HAUCHHX BUILE HAIIOHAJIBHUX MPOOJIeM HEOOXiIHO, HA HAIly TYMKY, BIPOBA)KEHHS
3aKOHOAABYOI'0 PO3MEXKYBaHHS il 1010 BUKOPUCTAHHS 00XOIy TEXHIYHMX 3aC00iB 3aXHMCTy aBTOPCHKOTO
npaBa, a TaKOX Jiil i3 BUTOTOBJIEHHS, PO3IOBCIOJKEHHS Ta BBEJCHHS 3 METOI PO3IOBCIOJIKCHHS TaKUX
3aco0iB. Ilpm 1mpOMy Imepury KaTeropiro TaKMX i MPOMOHYEThCS BWIYYHUTH 3 TIEpelliky MOpYyIIeHb
aBTOPCHKOTO MPaBa, a ApYyTy — 3JIMIIUTH B yKa3zaHoMY nepeliky. [IporoHoBaHe 3yMOBHTH 3HSTTS MOABIHHOL
kBamiikamii 3 Aii i3 HE3aKOHHOTO BUKOPUCTaHHS 00’€KTa aBTOPCHKOTO IpaBa yepe3 O0Xia TeXHIYHHX
3ac00iB 3aXHCTy, SKE CIIOCTEPIraeThCs ChOroaHi. KpiM TOTO, HEOOXiITHO HATOIIOCHUTH, IO TMOPYIICHHIM
BU3HAIOTHCSA OyAb-iKi Jii IS CBIIOMOTrO 00XOAy TEXHIYHUX 3aCO0IB 3aXHCTYy aBTOPCHKOIo Ipasa i (a0o)
CYMDKHHX TIpaB, IO MEPECTiIyloTh KOMepIiiHy MeTy. [IponoHOBaHe HalacTh MOXIIHMBICTH 3aCTOCYBAaHHS
BCiX HOPM IIIOJI0 BUTEHOTO BUKOPUCTAHHS 00’ E€KTIB aBTOPCHKOTO TpaBa Ta 3PiBHSAE CTATYC MPABOBIACHUKIB,
SIKMH € MOPYIIEHUM Ha CHOTOJTHI.
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V crarti aHa LUBIIBHO-TIPABOBAa XapaKTEPUCTHKA JOTOBOPY IIEPEBE3CHHS BaHTAXIB, y TOMY YHCIi IOTOBOPY
HepeBe3eHHs HeOEe3MeUHNX BaHTAXKIB SK BHUAY JOrOBOPY HEPEBE3CHHs BAHTaXiB 3 0COOJIMBUM HPAaBOBUM PEKUMOM,
PO3IJISIHYTO MPOOJIEMH IPABOBOTO PETYNIOBAHHS IMPAaBOBIIHOCHH y cdepi mepeBe3eHb HeOEe3MeYHHX BaHTAXKIB.
OcobnuBa yBara 3BEepHEHa Ha TPABOBY OCHOBY IEpeBE3cHb HEOE3MEYHHWX BaHTaXiB. [loka3zaHa HEIOCKOHAIIICTh
LUBUIGHOTO 3aKOHONABCTBA y 3B’A3KY 3 BIACYTHICTIO IOHSATTS, IOPHINYHOI CYTHOCTI JOTOBOPY HEpPEBE3CHHS
HeOe3MeYHNX BaHTaXIB, MOPSAKY HOro yKJIaJaHHS, BUKOHAHHS, 3MIHM Ta HPHITUHEHHS, BiANOBINAIBHOCTI CTOpIH,
MeXaHi3My BiIIIKOTyBaHHS 30UTKIB.
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