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Bposuenko H.B. OPUJJUYECKHNE ®AKTHI B MYHUILIUITAJIBHOM ITPABE: TTIPOBJIEMbI
OITPEJEJIEHUA NEONHUINU U XAPAKTEPUCTUKA CYHIHOCTHBIX ITPMI3HAKOB /
3amopoKCKUil HAIMOHABHBIN YHUBEPCUTET, Y KpanHa
B crartne HCCIICAYIOTCA HpO6J’IeMH BBIACJICHUA CYHNIHOCTHBIX TIPHU3HAKOB U OIPCACICHUA
JNeDUHUIIMN FOpUINYecKuX (HaKTOB B MYHHIIMIIAIHLHOM TpaBe Ha OCHOBE aHaM3a JACHCTBYIOMIETO
3aKOHOJATEIbCTBA M ITyTEM OOOOIICHHS CYHIECTBYIOIIMX HAYYHO-TEOPETHUYECKUX TOUEK 3PCHHUS
YYEHBIX B O0IIIEH TCOPUH IpaBa U APYTHX OTPACIIIX MPaBa.
Kirouesvie cnosa: wopuduueckuti akm, MecmHoe camoynpaeieHue, mMeppumopuaibHas 0O0uUHd,
MYHUYUNATbHOE NPABO, MYHUYUNATLHO-NPABOGLLE OMHOULEHUSl, MYHUYUNATbHO-NPABOBAS. HOPMA.

bposuenko H.B. IOPUJIMYHI ®AKTU B MVYHILUIIAJIBHOMY IIPABI: TTPOBJIEMUA
BU3HAYEHHS JIE®IHILIT TA XAPAKTEPUCTUKA CYTHICHUX O3HAK / 3anopisbkuit
HaIllOHAILHUH YHIBEpCHUTET, YKpaiHa

VY craTTi AOCHIDKYIOThCS MPOOJeMH BHUAUICHHS CYTHICHAX O3HAK Ta BHU3HAuYeHHs Aedininii
IOpUAMYHUX (PAKTIB y MYHIIMIIAIBHOMY IpaBl Ha MifCTaBl aHaji3y YMHHOTO 3aKOHOJABCTBA Ta
LIISIXOM y3arajbHEHHSl ICHYIOUMX HayKOBO-TEOPETHYHHX TOYOK 30pY HAYKOBIIB Y 3araibHii
Teopii mpaBa Ta IHIIUX TaTy3sX [pasa.

Y nmpoueci JOCHIJKEHHS BU3HAYEHO, IO IEBHUM JKHTTEBUM OOCTaBUHAM HE NpUTaMaHHI
iIMaHEHTHI BJIACTUBOCTI OyTH 4YM-TO HE OYTH IOPUAWYHUMHM (aKTaMM, BOHU CTAlOTh FOPUIUYHUMU
TUIBKMA TOMI, KOJHM TaKe 3HAYEHHs IM HAJa€ThCsi HOpMaMu mpaBa. HopmaruBHe 3aKpillICHHS
IOpUAMYHUX (aKTIB  JIO3BOJISIE 3aKOHOMAABII0 TOHKO BIAYYBaTH TPOLECH 1 SIBHUINA, SKI
BiTOyBarOThCA B KHUTTI CYCIIIBCTBA, 1 ONEPAaTHBHO BIUIMBATH HAa HUX. YWM TOuHIimIe (pakTHIHI
MOJIeJli )KHTTEBUX OOCTaBWH MPOIMHCAHI y HOPMAax MpaBa, TUM IIHMPIIE MOXKIUBOCTI MPaBOBOTO
peryoBaHHS i€l TIHCHOCTI.

Jns Bu3Ha4ueHHA nediHimii opuandHuX (akTiB y MYHIIUIAIFHOMY MpaBi Oyin MpoaHai3oBaHi
cneuudiyHi O3HAKH, MpUTaMaHHI M. 30KpeMa Taki, sIK KOHKPETHICTb, COLiaJbHa 3HAYYIIICTh,
HOPMaTHMBHICTb, ()OPMaIIi30BAHICTb, Ayalli3M MPaBOBOI MPUPOJIH, 00OB’SI3KOBICTh, MPEAMETHICTb.
Takoxk cepe CyTHICHMX O3HaK BHOKPEMJICHI Taki: IOPHUAMYHI HACITIJKH MOXKE CIPHUYMHSTH SIK
(axT HassBHOCTI, TaK i (haKT BiJACYTHOCTI NEBHOI OOCTABUHU UM SBUILA; IOPHINYHI (PaKTH MAIOTh K
00’€eKTHBHE, TaK 1 cy0’€KTUBHE MIOXO/DKEHHS, TOOTO MOXKYTh OYTH SIK iSIMH ITPUPOJIHUX SIBUIL, SIK1
HE 3aJekaTh BiJl BOJII JIIOJUHH, TaK i CBIZIOMUMH BOJHOBUMH IisIMH CYO’€KTiB MYHIIIUIIAIBHO-
MIPaBOBUX BITHOCHH, FOPUAWYHI (PaKTH BIACTHMBI KOHCTUTYILIHHWM ITPAaBOBIIHOCHMHAM Ha BCiX
CTalifX — BUHUKHEHHI, 3MiHI Y1 IPUIUHEHH]; CIPHYUHATH MPAaBOB1 HACHTIIKHA MOXKE K OJIUH (aKT,
Tak 1 IX CyKynHicTh ((pakTH9HI CKIa 1) TOIIO.

OT)KC }OpI/IZ[I/I‘IHl (baKTI/I BI/ICTyHaIOTb AKTUBHHM, }I]€BI/IM CIICMCHTOM MexaH13My MyHlIlI/IHaJ'II)HO-
IIPaBOBOI'O PETYJIIOBAHHSA. IX 3aKp1HHeHH${ B 3aKOHOI[aBCTB1 BUKOPUCTOBYETHCA K OAUH i3 3aco0iB
BIIMBY Ha HOBeZ[lHKy CY6 €KTIB MyHlLII/Il'[aJ'IBHO IIpaBOBUX Bl,I[HOCI/IH. HpOTe HEC CJ'II,H Sa6yBaTI/I po
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0COOMHBY CYTHICHY MPHUPOAY FOPUINIHOTO (PAKTy B MYyHIIUIAILHOMY TIpaBi, aJKe 3 OTHOTO OOKY
BiH ICHY€ B FOPUIWYHIA HOpMI K (haKTHUHA MOJeTb (cdepa IOPUINYHO HAJCKHOTO), a 3 IHIIOTOo
OOKY BHCTYTIA€ K peajibHa 00CTaBHHA CYCIUIFHOTO JKUATTS (Cepa 00’ €KTUBHO iCHYIOYOTO).

IOpuanuni akTh B MyHIIUNAIEHOMY IPaBi MPONOHYEThCS BHU3HAYATH SIK KOHKPETHI JKUTTEBI
OOCTaBHHM 4YH SBHINA IHCHOCTi, IO MAIOTh CYCHUTRHO-TIONITHYHE 3HAYCHHS U MiCIEBOTO
CaMOBPSITyBaHHS, HAasBHICTh (UM BiJICYTHICTB) SKHX 3aKPIIUTIOETHCS B MYHIIUITATHHO-TIPABOBIH
HOpPMI Ta OOYMOBIIOE JAMHAMIKy MYHIIMIATbHUX TNPABOBIIHOCHH, HAIUIAIOYH CyO0’ €KTiB
MYHIIMIAIbHO-TIPABOBUX BIJIHOCHMH KOHKPETHUMH CyO’€KTUBHMM NpaBaMU Ta IOPUANYHUMHU
000B’sI3KaMH.

Kuiouosi  cnosa:  wpuouunuii - ¢paxm, micyeée camospsiOy8anHs, MePUMOPIANIbHA — 2POMAOd,

MYHIYUnaibHe npaso, MyHiyunaibHo-npasosi 6iI0HOCUHU, MYHIYUNAIbHO-NPABOEA HOPMA.

Municipal law is one of the newest areas of law that is under research and theoretical
formulation and recently acquires with high-quality development and a renewed
understanding of the nature and content. Consolidation on normative level the actual
circumstances of models and phenomena of social life, which with the advent of reality are
legal facts and transform abstract rules to specific municipal relationship is one priority
massive of social modernization and optimization of local government.

Over the past decade in Ukraine due to dramatic changes in the socio-political system,
because of the change in the centralized management in most areas of public life came to
market economy, recognition of diversity ownership, political pluralism, internationalization
of social life and other democratic reforms in all spheres of social relations — social,
economic, political, spiritual, cultural and so on. The relevance of the study of legal facts in
municipal law is been enhanced by the fact that in today’s state, as the economic, political and
social changes that are specific to countries in the process of reform and the need to provide a
scientific basis to design regulation according to actual needs.

During the development of municipal law relationships we can say that they are very dynamic
and mobile, reflecting the changes taking place in the politico-legal society, they arise
constantly changing or terminated due to various reasons, the facts in the life of the
community or individual members. However, for these facts to become legal significance that
they have to cause the movement of municipal law relationships, it is necessary on spread
these actions legal norms.

The purpose of this article is to highlight the essential features and determine the facts of the
legal definition of municipal law with help of research and analysis of existing legislation and
by summarizing existing research and theoretical perspectives of scientists in the general
theory of law and other areas of law problems.

Legal facts in municipal law are less explored legal category, although the legal regulation of
social relations in the number of seats and legal facts are in the process, also attention is paid
to both in the Soviet and in the modern scientific literature, namely among researchers
including: Batanov, Brovchenko, Ebzyeyev, Ivanov Kazanchyev, Kozlova, Kostjukov,
Kutafin, Luchin, Pohorilko, Fedorenko, Stryekozov, Suprunyuk, Todyka, Shumsky and
others. The study of the problem about determining the legal nature of the legal facts in the
municipal law has special scientific interest, because of its solidity and insufficiently study.

Before proceeding to the characterization of the legal facts in municipal law it should be noted
that the industry does not belong to the basic (core) areas of law as it has a complex
(secondary) character and a close relationship with many branches of law, rules which ensure
systematic functioning of all institutions of local government (local elections and referendums
and other forms of municipal democracy, territorial communities of local governments, local
councilors, the executive bodies of village, town, city and district councils, service in local
government, village, town and city mayors; associations of local governments, local
government and local finance, and accountability of local government officials, local
government guarantees, community organizations, etc.) and deals with the social, economic,
cultural, spiritual and otherwise within the territorial community.
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So, the specificity of the subject of municipal law stipulates that the industry is closely linked
to the constitutional, administrative, civil, land, finance and others branches of law. Thus,
given the foregoing consider it is appropriate legal facts in municipal law to be viewed
through the prism of other areas of law summarizing positive achievements in solving this
problem.

In the general theory of law, Ivanov believes that legal facts are the direct basis of the citizens
subjective rights in a particular relationship and they take place in the mechanism of self-
regulation, arguing that the fact that they are a necessary component in the transition from
state regulation of social relations to the individual, sub normative regulation [1, p. 32].

Another view is held by Osnovin who understands that the legal facts are only the condition, which
is associated with a rule of law, modification or termination of the legal relationship [2, p. 26].

Legal facts, according to Kechek’yana, are "facts or events, the presence of which rules of law
associated occurrence of certain legal consequences, ie the origin, modification or termination
of legal rights or obligations of any other person™ [3, p. 161]. Therefore, in his opinion a
prerequisite of, modification or termination of the relationships are rules of law, which
expressed the will of the state and that they associate with certain facts to legal consequences
in all specific cases where these facts are adequate to the law. In the absence of such law acts,
their contents are not legally relevant and have no legal relationship cause. Although he
agrees, that the immediate cause of modification and terminations of relationship are still
legal facts.

According to Skakun legal facts are specific social circumstance (event, action, state), which
is the basis for the occurrence of certain legal consequences. Scientists believe that if there is
no law without legal facts there can’t be any relationships [4, p. 605].

Nahrebelnyy and Rabinowitz believes that legal facts can be only those facts which entail
certain legal consequences, specify the content of reciprocal rights and duties of the law
subjects.[5, p. 981].

Another scholar Marchenko indicates that legal facts are the various life circumstances,
conditions and factors that are defined in the law, to be exact — in their hypotheses, serve as a
prerequisite of modification and termination of relationship, entail subjective rights and legal
responsibilities of participants which are provided with legal and state coercion [6, p. 664-665].

The ideal model of legal fact (legally defined) establishes in the hypothesis of a legal norm (or
several rules). "In the practice of law — said the Nedbaylo — establishing actual hypothesis
(actual composition) merges with the installation of hypothesis standards. But between
hypothesis and model the fact should not be equate. Hypothesis it is an element of the legal
order, linked to other elements — disposition or sanction. They are not the same in scope: a
model of a complex legal fact (the actual composition) can be assigned to several hypotheses
of legal norms [7, p. 104-105].

All these thoughts that have been expressed by soviet and modern scholars concerning the
general theory of legal facts in future will be accepted and taken into account during the
forming the overall concept of legal fact in the municipal law of Ukraine.

The Ukrainian scientists and constitutionalists, who have researched the theory of
constitutional legal facts, including Todyku and Suprunyuk [8, p. 36], like other researchers
[9, p. 17], consider that a legal fact preceded the emergence of constitutional and legal
relationship with it begins the implementation of constitutional and legal norms and by the
facts of the legal entity becomes a party to the relevant relationship, he is the owner of certain
rights and obligations’ bonds.

Other scientists Kolodii and Oleinik, mark an important role in the mechanism of legal facts
ensuring the rights and freedoms and duties of man and citizen and determine their specific
life circumstances as stipulated by the law, which are determined the emergence, change and
termination of relationship [10, p. 239].
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In the electoral relationship Todyka [11, p. 131] believes that the basis of their appearance are
legal facts which are an appropriate living conditions, that rules associated with a suffrage,
modification or termination of election relationships. These findings, scientist believes, that are a
result of legal recognition of such state law. In general, the legal facts play an important role in the
electoral process because they associate the rules of the electoral law of real social relations.

More fundamentally legal facts in constitutional law are investigated by Pohorilko and
Fedorenko, who injects into the constitutional law such legal category as "constitutional legal
fact" and define it as "prescribed or authorized by the constitutional and legal norms cause or
consequence of activity or behavior of the constitutional and legal relations, or the objective
circumstances that contribute to the emergence, change and termination of the constitutional
and legal relations™ [12, p. 497]. They are also supporters of the dualistic theory of
constitutional legal facts, which means that they can be both a cause and a consequence of the
constitutional and legal relations. Also Pohorilko and Fedorenko believe that legal facts are
important part of legal referendum, which gives them a finished appearance [13, p. 34].

Also in constitutional law legal facts are determining how specific life circumstances or
aspects of reality which have social and political importance, the presence (or absence) of
which is fixed in the hypothesis of constitutional and legal norms and determines the origin,
dynamics or suspension of constitutional relations [14, p. 6].

Legal facts in municipal law are fundamentally studied by russian scientist Kostyukova,
which defines them as the real life events that are leading municipal-law in motion, causing
its implementation in legal relations, transforming the subjects of municipal law in specific
subjects of municipal relations. The author is a supporter of the theory under which the legal
facts are the active element of an effective municipal legal regulation of local government.
The author understands the legal facts in municipal law like the circumstances of life or real
life events that lead municipal-law in motion, determine its implementation in legal relations,
transforming the subjects of municipal law in specific subjects of municipal law relationships
[15; with. 122].

Certain life circumstances are not appropriate to have inherent properties or to be or not to be
some legal facts, they are legal only if they are given a meaning by law. Statutory legal facts
allow the legislator to feel subtle processes and phenomena that occur in society, and
promptly act on them. The closer the actual model to life circumstances prescribed in the law,
the greater the possibility of regulation of this reality.

To understand the nature and content of the legal definition of a fact in municipal law we should
identify the specific features inherent to this legal phenomenon:

Specificity. It consists in the fact that the legal facts are always the specific objective
phenomena of social life that are the real actual circumstances, events or processes of social
or natural disasters occurring in some specified period of time in a particular area. They
should have an objective expression, because it cannot be abstract concepts, thoughts, inner
mental state entity. Legal facts should always be phenomena of the material world, which are
actually transform an abstract model of the actual circumstances, events or municipal legal
norms in specific subjective rights and legal responsibilities in municipal relations.

The social significance. It is driven by direct connection between the legal facts of social
relations. It means that not all life circumstances, but only those which are, because of the
importance to the community, state, etc., enshrined, provided legal norms as common link
between general software and specific regulation of social relations or practice real subjects.
If certain conditions or events are not related to the social reality they have no legal value, for
example: changing seasons, the light of the sun or moon, rain, snow, etc.

Normativity. Actual modules of events or circumstances must be defined in normative legal
rules hypothesis because it is due to rule of law among many vital facts determined by the
facts of legal significance, by which arise, develop and operate municipal relationship.
According to Article 18 of the Law of Ukraine "On Service in Local Government™ maximum
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age being employed in local government is 65. That is, in this case the person attains the age
of 65 has legal value, as predicted in the hypothesis of municipal legal norms and entails legal
consequences, such as termination of the relevant relationships.

Formalize. Legal facts in municipal law have legal consequences only their due execution and
attestation of the relevant authorities and officials.

The legal nature dualism. Legal facts in municipal law can be both a cause prerequisite of
municipal law relationships and their consequences, result. Moreover, even the same legal
fact can be law making, law stopping and law stopping at the same time. For example,
according to Art. 4 of the Law of Ukraine "On Status of Local Councils™ opening of the first
session of the newly elected city council is both law making fact for deputy who gets powers
for the first time, law stopping to the deputy, whose term ended and law changing for deputy
who was elected for another term.

Necessity The legal fact is an integral part of the structure of municipal law relationships
because without it municipal legal relationship cannot occur, change or stop. Traditionally,
the structure of municipal law relationships consists of such elements as object, subject,
content and legal fact.

Obijectivity. Legal facts carry information about the state of social relations that are the
subject of legal regulation of municipal law, that the state of social relations that arise in the
solution of local communities, authorities and officials of public authority in local matters, as
well as providing locally rights and freedoms and legitimate interests of local groups and
social groups. With this feature depends on the sectoral belongings of legal facts.

So legal facts are the active element of an effective mechanism for municipal legal regulation.
They consolidate in the legislation used as one of the tools to influence the behavior of
subjects of municipal relations. But, we shouldn’t forget about the special nature of the
essential legal fact in municipal law, because on one hand it exists as a legal norm, the actual
model (juridical proper), on the other hand serves as a real fact of social life (objectively
existing realm).

However, the above features of the legal facts in municipal law are not exhaustive, and
therefore not fully provide insight on the legal nature of the studied phenomenon. For
example, to the features of the legal facts in municipal law may be also include the following
features: legal implications may be caused by the fact of the presence (a deputy may be a
person who is a citizen of Ukraine and who has attained on election day 18 years), and the
absence of specific circumstances or phenomenon (a deputy cann’t be a citizen of Ukraine
who has been convicted for committing an intentional crime, if the conviction is not canceled
or withdrawn in accordance with the law); legal facts are both objective and subjective origin,
that can be as acts of nature, which are independent of human will (birth, snowfall, floods,
death of a person) and conscious volitional actions of municipal entities, legal relations (order
village, town mayor, city council decisions, legal facts inherent constitutional legal
relationships at all stages — forming, changing or stopping ; may cause legal consequences as
a fact and a set of (actual compositions) and others.

Summarizing the above given scientific and theoretical positions of scientists in different
areas of law and specific range of selected features, we can determine the legal facts in
municipal law as a specific life circumstances or aspects of reality that have social and
political significance for the local government, the presence (or absence) of which fixed in
municipal legal norms and determines the dynamics of municipal legal entities giving
municipal law relationships specific subjective rights and legal responsibilities.

REFERENCES

1. Ivanova Z.D. Legal facts and the emergence of subjective rights of citizens /
Z.D. lvanova // Soviet state and law. — 1980. — Ne2. — P. 31-309.

2. Osnovin V.S. Soviet state-legal relations / V.S. Osnovin. — M. : Law literature, 1965. —

Bicnuk 3anopizekozo nayionansnozo ynieepcumeny Ne 2,2014



48

168 p.

3. Catchekyan S.F. Relations in socialist society / S.F. Catchekyan. — M. : Academy of
Sciences of the USSR, 1958. — 187 p.

4.  Skakun O.F. Theory of State and Law [encyclopedic course] / O.F. Skakun — Ch.:
Espada, 2005. — 840 p.

5. Great Encyclopedic Dictionary of Law [ed. U.S. Shemshuchenko]. — K. : Law thought,
2007. -992 p.

6.  Constitutional Law : encyclopedic dictionary / [ed. S.A Avakyan]. — M. : Norma, 2001.
— 688 p.

7. Nedbaylo P.E Application Soviet legal norms / P.E. Nedbaylo — M. : Law lit., 1960. —
449 p

8. Todyka N.U. Constitutional Law of Ukraine : the branch of law and science : [study
guide] / Todyka N.U. — Simferopol : Tavrida, 1997. — 436 p.

9. Garcheva L.P Constitutional Law of Ukraine [study guide] / L.P. Garcheva. —
Simferopol : Dolya, 2002. — 300 p.

10. Kolodiy A.M Rights of man and citizens in Ukraine : [study guide] / A.M. Kolodiy, —
K. : Urincom Inter, 2003. — 336 p.

11. Todika O.U. Parliamentary elections in  SND  (comparative legal
aspects) : [monografiya] / O.U. Todika. — H. : Fact, 2003. — 147 p.

12. Pogorilko V.F. Constitutional law of Ukraine : [book] / V.F. Pogorilko; [ed.
V.F. Pogorilko]. — K. : Science thought ; Precedent, 2006. — 344 p.

13. Pogorilko V.F. Referendum Law of Ukraine : [study guide] / V.F. Pogorilko. — K. :
Lira-K, 2006. — 366 p.

14. Brovchenko N.V Legal Facts in Constitutional Law of Ukraine : synopsis. candidate.
jur. sciences / N.V. Brovchenko. — Mariupol : B.v., 2012. — 20 p.

15. Kostjukov A.N. Municipal law as a branch of the Russian law (subject to the principles,
modes, design and system) : dis. dr. jur. sciences : specialty. 12.00.02 "Constitutional
Law ; municipal law"/ Alexander Kostjukov. — Omsk, 2003. — 474 p.

V]IK 342.572

BJIOCKOHAJIEHHA KOHCTUTYIIHHO-IIPABOBOI'O PET'YJIIOBAHHSA

BILIUBY T'POMAJICBKOCTI HA IPUMHSATTSA
HOPMATHUBHO-IIPABOBUX AKTIB B YKPAIHI
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VY crarTi po3kpuTa MpobiIeMaTHKa BAOCKOHAJEHHS KOHCTHTYLIHHO-TIPABOBOTO PETYIIOBAHHS
BIUTMBY I'POMAJICBKOCTI Ha MPUHWHATTS HOPMaTHBHO-TIPABOBUX aKTiB B YKpaini. Koncrarosano, mo
cydacHa MOJIENb B3a€MOJii OpraHiB MyOmiuHOI BIaJM Ta TPOMAJICHKOCTI Mae 3abe3rneuyBaTH
3a[IOBOJICHHS IIPaB Ta IHTEPECIB PI3HUX COIMIATBHHUX TPYH 1 peaii3amilo e(peKTHBHOI IepiKaBHOI

IOpuouuni nayxu



