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HNPEIOAMLIA Y ITPABI: 10 BUSHAYEHHSA CYTHOCTI TA 3MICTY

JIsimenko P./JI., K.10.H., TOLEHT
Bypsiuenko A.M., cTyeHT

Kumomupcokutl HAYIOHANLHUL A2POEKOI02IUHUL YHIgepcUmem

VY cTarTi BU3HAYEHO MOHATTS KaTeropii «Iperoulis», 3’ACOBYEThCS il MPUpOJa Ta MICIE Y BITYH3HIHOMY
3aKOHO/ABCTBI. AHAI3yIOTBCSI OCOONMBOCTI 3aCTOCYBaHHS NPEIOAMIII Ha MpakTUIi. Y BHCHOBKaX
HPOIOHYIOThCS PEKOMEHJALT 100 YIOCKOHAICHHS 3aKOHOJABYMX IOJIOKEHb, 110 PO3KPHBAIOTH 3MICT Ta
0COOJIMBOCTI 3aCTOCYBAHHS IIPEIOANIIIT.

Kniouoei cnosa: npeouyis, 3aKkoH00a8cmeo, nperoouyitiii pakmu, cy0oea npaKmuxa.

JIsmenko P.JI., Bypsuenko A.M. IPEIOJUIMA B TIPABE: K OIIPEJEJEHHIO CYIIHOCTU U
COJIEPXKAHUSI / XKutomMupckuil HAIMOHAIBHBIA arpOIKOIOTHIECKHH YHHBEPCHUTET, YKpanHa
B cratbe onpezneneHo NOHITHE KaTETOPHU «IIPEIOAUIINS, BBIACHAETCS €€ IPUPO/a U MECTO B OTEUECTBEHHOM
3aKOHOJATENbCTBE. AHAIU3UPYIOTCS OCOOEHHOCTH TNPHMEHEHUs] NPEIOJUINM Ha MNpakTuke. B BbIBomax
MpeIaraloTcsl PEeKOMEHJAIMH  OTHOCHTEIBHO YCOBEPLIEHCTBOBAHUS 3aKOHOJATENBHBIX ITOJIOXKEHHUH,
KOTOPbIE PAaCKPBIBAIOT COACPIKAHUE U OCOOCHHOCTH MPUMEHEHUSI PESFOTULIHH.

Kniouesvie cnosa: nperoouyus, 3aKoH00amenbcmeo, nperoouyuaibivie Qaxmol, cyoeOHAst NPAKmuKd.

Lyashenko R.D., Buryachenko A.N. PREJUDICE IN THE LAW: TO DETERMINE THE NATURE
AND CONTENT / Zhitomir national agroecological university, Ukraine

In article the concept of a category «prejudice» is defined, its nature and a place in the domestic legislation is
found out.

Prejudice as the concept first emerged in Roman law. The term «prejudice» comes from the Latin word
«praejudicium» means a pre-decision, circumstance which entitles to think about the consequences. The
concept of «praejudice» contains the following features as legitimacy, commitment, accuracy, previous
conclusion, objectivity.

One of legal categories who provides stability and authority of acts the justices is prejudice.

After summarizing existing research literature approaches to understanding prejudice, we note that in the
literature the term «prejudice» has a different semantic definition: as an act of enforcement, as the facts
established by the court, as a result of inheritance of one another court, as intellectual and volitional activities
proof, as a property of certain legal phenomena, as a method of legal technology.

Prejudice this — taking legal technique that is proving the rule that law enforcement decisions Authority,
which came into force acceptable fifth in accordance with the law of the presence or absence of a legal fact
mandatory for all law enforcement who are considering legal work related to previously unsolved affair just
with the that fact.

In domestic law definition of prejudice is not fixed, but in jurisprudence, it is widely used. This leads to some
difficulties in the use of the mechanism preclusion in solving cases, because the existing legislation does not
explicitly regulate the application of prejudice.

In domestic criminal procedure and civil procedural theory there is no unanimity on the issues that
characterize the legal nature prejudice judgments, their grounds and limits of action. As a result of lack of
legal regulation and no special theoretical development of these issues there are difficulties associated with
determining the capabilities and limits the use of mandatory earlier judgments. In practice, from time to time
there are situations when a judge put the concept of «prejudice» different content. In one case, the judge
accepts the facts contained in the judgment, in fact, as prejudicial, but otherwise the same — only the legal
position as fellow judges. The origins of this problem lies in the lack of clear guidance in the law on which
the judgment of the facts should be considered prejudicial.

It is noted that the category of «prejudice» provides stability and authority of acts of justice, promotes fair and
accessible justice system that would meet international legal standards and amendments to the legislation will
lead to more effective use of the category «prejudice» in the proceedings and the adoption of legal and fair
and reasonable judgments.
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It is concluded that the final settlement institute prejudice be agreed legal rules governing prejudice in various
areas of law, specific guidelines for the use of the institute of prejudice based on generalized typical facts.
Key words: prejudice, prejudicial fact, legislation, jurisdiction.

CraHOBJIEHHS TIPABOBOT JiepkaBu B YKpaiHi Oe3mocepeIHbO MOB’A3aHO 3 CIPABETMBUM 1 IOCTYITHAM
MPABOCYISIM, SIKE O BIJIOBIIAI0 MIXKHAPOIHO-TIPaBOBUM cTaHaapTaMm. CyJ € HalHOUIbIT ePEKTUBHIM
MIPAaBOBHM I1HCTUTYTOM BUPIIIEHHS BUHUKAIOYMX B CYCIIIBCTBI COIIAJIBHO-TIPABOBHX KOH(IIIKTIB,
BUKJIIOYHI ()YHKIII1 SKOTO BKa3yIOTh Ha WOTO OCOOJHMBE MICIIC B CUCTEMI OPraHiB JCpPXKaBHOI BIIAIH.
Bucoke npusHayeHHs cyy, Bu3HadeHe KoHcTUTYi€0 YKpaiHu, CTaBUTh NIepe/l FOPHIUYHOI HAYKOIO
3aBIaHHS NPUIUIATH OCOOJIMBY yBary JOCITIDKEHHIO TPOOJIeM 3/1iHCHEHHS MPaBOCYIs, BUBYCHHIO
e(eKTUBHOCTI Jii TpoIleCyallbHUX IHCTUTYTIB 1 HOPM, BHUPOOISATH HAYKOBO OOTPYHTOBaHI
peKOMEeHIaIli1, 1010 MOJANIBIIOTO BJOCKOHAJICHHS 3aKOHOJABCTBA 1 MPAKTHKU HOTO 3aCTOCYBaHHSI.

OpHiero 13 MPaBOBUX KaTeropid, 1o 3adesredye CTaOiIbHICTH 1 aBTOPHUTET aKTiB MPaBOCYIIS €
nperoantiga. Haxanp, y BITYM3HSAHIN IOpUINYHINA JITEpaTypi 3ragkd Mpo MPEIOTUINI0 3yCTPIYarOThCs
HevacTo. [luTaHHs, MOB’s3aHI 3 TPEIOJUINSAMH Yy TpaBi, CKJIaJHI, 1 BHACIIJOK iX HEIOCTaTHHOTO
OTIpallOBaHHS LI He 3HAHIUIM cBOro BupimenHs. [lo mociimkeHHs wiel mpoOJeMaTHKH y Pi3HI 4acu
3BepTaNncs Taki BUeHi, sk: B.JI. ApcenneB, B.K. babae, A.P. benkin, O.1. bepexxnauii, A.C. bepesiH,
IO.M TI'pomesnii, O.B. Kammina, T. Pyma, E.b Tapbaraesa, T. LlumOamuctmii Ta in. OpmHaxk,
HE3BAKAIOYM HA ICHYIOYl HAYKOBI JIOCII/DKEHHS, 3aJMIIUIOCS 0araTo HEBHPINICHWX MHUTaHb IIOJ0
CYTHOCTI KaTeropii «Iperoinilis», il Miclid y 3aKOHOJABCTBI YKpaiHU Ta MPAKTHYHOTO 3aCTOCYBAHHS,
110 3yMOBHJIO HEOOX1/THICTh HAIIIOTO 3BEepHEHHS 110 1€l mpobaemMaTukn. TakoX Ha ChOTOMHIIIHINA JeHb
y Hayli He iICHy€ €IMHOTO MIIX0Ay JO PO3YMiHHSI ITPEOIHII].

MerToro wmi€i cTaTTi € AOCHIIKEHHS CYTHOCTI KaTeropii «mperoauuis», 3’sicyBaHHs 0coOIMBOCTEH il
3aKPITUICHHS Y BITYU3HSIHOMY 3aKOHOMIABCTBI Ta BUPOOJICHHS PEKOMEHIAIIN 00 YAOCKOHAICHHS 11
HOPMAaTUBHOTO PEryIIOBaHHS.

[peroauiis sk MpaBoBe IMOHATTS BIIEPIIE BUHHKIO B PUMCHKOMY IpaBi. MOBOIO PHMCBHKOTO IpaBa
Oyna JaTMHChKA MOBA, 1 Ti HOPMH, MPUHIHUIHM 1 TOHATTS sKi Oynu chopmMysboBaHi iuris prudentes
(MyapersiMd  TipaBa, FOPUCTaMHM) JIATJIH B OCHOBY Oarathox cyudacHux tepminiB [1, 3]. Tepmin
«OPEIOJIMIIsH» TOXOAUTh BiJl JIATHHCHKOTO cioBa «praejudiciumy o3Ha4yae MOMEepPeAHbO MPUIHSITE
pitieHHs1, oOcTaBHHa, siKa Ja€ MPaBO PO3MipKOBYBaTH Mpo Hachiaku [14, 9]. Tepmin «praejudiciumy
po3ymieThes sk: 1) praecedo — nmepeayBaru, OyTu nornepeanim; 2) praeiudico — cynutu nomnepeanso. B
pe3ysbTaTi CHHTE3Y LUX MOHSITH BUXOIUTD: IIOTIEPEJHE BUPIMICHHS MUTAHHS; 3a3/aJIeTi/(b IPUIHATE
pitmenHs; 00CTaBUHA, IO JJ03BOJISIE CYIUTH PO HACIIIKNY.

Ha nymxy B.K. babaeBa, mperouiis — 1e BUPOK Cydy YW aJMIHICTPaTUBHUM aKT, pilllEeHHS, IO
HaOpayo 3aKOHHOI CHJIM, BUAAaHE KOMIIETEHTHUM OPTaHOM y BCTaHOBJIEHOMY 3aKOHOM IIOPSZIKY, PO
HAasBHICTh YW BIJICYTHICTh IOPHIUYHOTO (haKTy, 0OOB’S3KOBOTO JUIA CYAy SIKHH PO3TISLIAE CIPaBY
OB’ s13aHy 31 CMIPaBOIO, sIKa MOMEPEAHBO BXKe BUpilleHa cyaoMm [2, 33].

Ha gymxy T.I'. MopuakoBoi, nperoauiist — 1e (axkT, BCTAHOBJICHUH OJHHM CYIIOM, SKHH HE MOXKe
IIOBTOPHO BCTAHOBJIIOBATHCH IHIIMM CYAOM 1 IOBHHEH DPO3LIHIOBATHCS IHIIMMM OpraHaMM SK BKe
BCTaHOBJICHHH 1 ocTtarounuit dakr [12, 20-21].

Ha nymky A.P. Benkina ta O.b. TapbaraeBoi, mnperoauuiss — 1e pe3yJbTaT MOCHIiJOBHOIO
BUKOPUCTAHHS TPE3yMITIIii ICTHHHOCTI BHPOKY Y BHTJISAI 00OB’SI3KOBOCTI PIIICHh OAHOTO CYMy IS
iamoro. [IpoTe B THX BHITamkax, KOJHM TPEIOMUIlIS BUKINKAjda CYMHIBH Y CYAIIB, BOHH HE MalOTh
npasa 11 BUKOPUCTOBYBATH SIK OCHOBY JJIsl CBOIX BUCHOBKIB [14, 53; 4, 295] .

M.K. TpeyuHikoB aHamizye Npe3yMIIIil0 iCTHHHOCTI BUPOKY B SIKOCTI OcHOBHU mpetoauuii. Ha fioro
TTYMKY, TIPEIOJUITIS € 000B’I3KOBOIO IJIsT CYO’€KTIB JTOBEICHHS 1 MpUHMAETLCS O€3 mepeBipku (DaKTiB,
BCTAHOBJICHUX pIIICHHSAM YW BHPOKOM CYyJy IO iHIIKM cmpasi, mo HaOpaB 3akoHHOoi cuiau Ha
ChOTOJIHILITHIN JICHb Y HAYIll HE iICHY€E €IMHOTO TIIXOIY 10 PO3yMiHHs npetoauii [ 15, 24-26].

Ilicns y3arampHEHHS ICHYIOUMX B HAYKOBIM JiTeparypi MiAXOMIB A0 PO3YMIHHSA TMPEIOIUIII,
3ayBaXMMO 1[0 B HAyKOBIM JITEpaTypi TEPMIH «IPEIOJUIN) Ma€e Pi3HI CMHUCIOBI 3HAYCHHS: SIK
[IPaBO3aCTOCOBHUI akKT; sK ()aKT, BCTAHOBJICHUH CYIOM; SIK pe3yJlbTaT HACHiAyBaHHS OJHOIO Cy1y
IHIINM; SIK THTEJIEKTYallbHO-BOJIbOBA JiSUTBHICTH 10 JIOBEJICHHIO; SIK BIACTUBICTh OKPEMHX NPAaBOBHX
SIBUII; SIK IPUHOM FOPUIMYHOT TEXHIKH.

IOpuouuni nayxu
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B pesynbrari aHanilzy Mx MiAXo[iB, MU JIMIUIM BUCHOBKY, L0 MPEIOAULIS € CBOEPIAHUM IIPABUIOM
JIOBEJICHHS TIPO Te€, 110 MPAaBO3aCTOCOBHE PILLICHHS YIIOBHOBAKCHOTO OpraHy, ske Habpajo 3aKOHHOI
CWJIM, TIPUUHSTE Yy BCTAHOBJICHOMY 3aKOHOM TOPSJIKY, PO HAsBHICTh YH BIJICYTHICTH TEBHOI'O
opuIuaHOro (akty, € OO0OB’SI3KOBUM JUIsS YCIX TPaBO3aCTOCOBHUX OpraHiB, sIKi PO3TIIAIOTH
IOPUIIMYHY CIIPaBy, 10 MOB’s3aHa 3 PaHille BUPIIICHOIO CHPABOIO 3 MPHUBOAY LbOTo X (akTy. Takox
crerdika MPaBoOBOTO MOHSTTS IIPEIOAMIIISH MOJISIrae y TOMY, 1[0 BOHO Ma€ KaTeropialbHUM CTaTyC.

Kareropist — 1e iHCTpyMEHT Ii3HAHHSI, 110 BU3HAYAE 3MICT 1 CYTHICTh SIBHIA Yepe3 CyKYIHICTh HOTo
CHCTEeMHHX 3B’SI3KiB, y IMHaMimi iX po3BUTKY. TakoX MNpeloaMiii € KOMIIOHCHTaMH MpaBOBOi
HOPMAaTHBHOI CTPYKTYpH, ICHYIOTH SK €JIEMEHTH 3aKOHOJABYMX HPHUIUCIB, MICTATHCS Y NPAaBOBUX
HOpMax 1 € OOOB’SI3KOBMMH JJIsl TIPaBOBO3aCTOCOBHHKIB. OO’ €KTHBYIOUHCH Yy IMPaBOBHX HOPMax,
Npelouilii 3HAXOAATh BHUPAKEHHS y HOPMATHBHO-TIPABOBHUX aKTaX, IO BHAAIOTHCS OpraHaMu
JIep’KaBHOI BJIaJM Ta CTAIOTh IHCTPYMEHTOM IIPABOBOTO PETyJIIOBAHHS.

Ha cporonnimHiii 1eHb KaTeropist «IperoAnLisH akTHBHO BUKOPUCTOBYETHCS B ycix cdepax mpasa. Lls
MpPaKTUKa MO3UTHBHA, TOMY, IIO: TMO-TIEPILE, CHOPOIILYE 1 MPUCKOPIOE MPOIEC JOBEACHHS; MO-IpyTe,
pOOHTH MPaBO3aCTOCYBaHHS OUTBIIT e(PEKTUBHUM; ITO-TPETE, AO3BOJISE OB’ I3YBATH MPOIIEC TOBEICHHS
3 pi3HHX cdep cymoumHCTBa B oxmHii cmpasi [3, 13-15]. Ha ocHOBi aHami3y BITYH3HSHOTO
3aKOHOZABCTBA MOTPIOHO 3a3HAYHUTH TE, IO MPCIOIULSA, € 000B’SI3KOBOIO, ajle y CyJOBOMY TOPSIIKY
BOHA MOK€ OYTH CIIPOCTOBAHA.

YV BITYN3HAHOMY 3aKOHOJABCTBI HE 3aKpilUICHE BH3HAYCHHS IPEIOIUINI, MPOTE TOJIOKECHHS, IO
PO3KPHUBAIOTH 3MICT IIi€1 KaTeropii MICTSIThCS y HOpMax MPOIECyaTbHOIO Ta MaTepiabHOTO NpaBa.

Cepen yuyeHHUX MPOIECYATIiCTIB HEMAE €JHOCTI TOTIISAIB 3 MUTAHb, IO XapaKTEPU3YIOTh IiJICTABU Ta
MEXI 3aCTOCYBaHHsI KaTeropii «mperommmisi». B pe3ynpTaTi HETOCTATHBOTO 3aKOHOIABYOTO
BPETYJIIOBAHHS 1 BIICYTHOCTI TEOPETUYHUX PO3POOOK LIUX MUTaHb, BAHUKAIOTH TPYAHOIL, OB’ sI3aHi 3
BU3HAYEHHIM MOXKJIMBOCTEH BUKOPUCTAHHS 1 MEX 000B’SI3KOBOCTI PaHIIlle BAHECEHUX PIllIeHb.

VY c¢1.13 3akony Ykpainu «IIpo cymoycTpiii i craTtyc cymaiB» [8], BCTaHOBJIEHO, 110 00OB’SI3KOBICTh
BpaxyBaHHsI MTPEIOIUIIATBHOCTI CYZI0BUX PIllIeHb JUISL iHIIWX CYJIiB, OpraHiB MPOKYpaTypH, CIiICTBa,
JI3HAHHS BH3HAYAETHCS TPOIECYyaTbHUM 3aKOHOM. BTIM KOHKPETHOTO 3aKpiIUICHHS MEXaHi3My
peauizarii kareropii mperoauiii He Mae. Ha mpakTwili 4ac Biff 4acy BHHUKAIOTh CUTYAIlil, KOJIH CYJIi
BKIIQJIAIOTh y TOHATTS «IPCIOIUINANBHICTEY PI3HUI 3MicT. B olHOMY BUTNAIKy Cy[Js CIpHIMae
(hakTH, MO MICTATHCS B CYAOBOMY pIllIeHHI, BJIaCHE, SIK MPEIOJUIlIaNbHI, a B IHIIOMY X — JIMIIE 5K
NPABOBY MO3HUIIIO KOJIETH TI0 CYIIIBCBKOMY KOpIycy. BHUTOKHM 1i€l mpoOiIeMu MoJsraroTh came y
BIJICYTHOCTI YiTKOT BKa3iBKM B 3aKOHOJABCTBI, 3 SIKOI YaCTHMHU CYAOBOTO DIillICHHS (paKTH MOBHHHI
BBKATHUCS TperoauiiiaibHuMu. Ciiji HaroJloCUTH, IO cepell MPAKTUKYKUUX FOPUCTIB ICHYE TyMKa,
10 MPEIOANIIIATIEHUME MOXYTh OyTH JTUIIe (aKTH, IO MICTATHCS B PE30IOTHBHIN YaCTHHI PillICHHS,
a 00CTaBMHM, 3a3HAUCHI B OITUCOBIH a00 MOTHUBYBAJIbHIN YaCTHHAX, € JIUILE TYMKOIO CY.ly.

Tax y c1.61 LluBineHOTO NpotiecyanbHOro Kojaekcy Ykpainu [16] (nami — HIIK Vkpainu) iiaersest mpo
MiJICTaBH 3BUTBHEHHS CTOPIH BiJ /IOKa3yBaHHSA, TOOTO Mpo (haKTH, SKi HE MiUIATAIOTh TOKa3yBaHHIO.
Ho mmx ¢akriB 3rimuHo i3 4.3 i 4.4 cr.61 LIIK Ykpainu BigHOCATHCS TperoguIlianbHi (akTh, sKi
MICTSITBCSl Y BUPOKY, 110 HaOpaB 3aKOHHOI CHJIM, a00 MMOCTAHOBI Cy/ly y CHpaBi Mo aJMiHICTpaTUBHI
npasomnopymieHHs. Taki gaktu 060B’SI3K0BI U Cydy, IO PO3TISLAAE CHPaBY MPO IHUBUIFHO-TIPABOBI
HACJIIKA il 0COOM, CTOCOBHO SKOi YXBaJeHO BUPOK a00 MMOCTAHOBY CYAY, 3 MUTaHb, YU MaJId MicCIle
1i Jii Ta 9Y¥ BYMHEHI BOHU Ii€r0 0c00010. Aje 3akoHonasenp y 4.3. cr.61 LIIK Ykpainu nependoauae
MOJKJIMBICTD 3aCTOCYBaHHs MPEIOIUIIIT, HABITh SKIIO Yy 1HIIIH cripaBi Oepe yyacTh xo4a O oxHa oco0a,
oo sikoi OyJo yxBasieHe ronepenHe pimeHHs. Lle mosokeHHs CTBOPIOE MEPELIKOAH VI MpOLecy
NPUAHSTTS 3aKOHHOTO PIlICHHS 1 CTBOPIOE YMOBH JJIsl 3JI0BXKHMBaHHS mpetoauiieto. Y m.2 4.2 cr.122,
.2 cr.205 LUK Ykpainu BKkazaHO, 10 HASBHICTb CYAOBOIO PillIeHHS, SIKe HAOPajo 3aKOHHOI CHIIH Yy
CIIOpi MK THMH CAaMHMH CTOPOHAMH, TIPO TOH caMHil MpeaMeT 1 3 TUX CaMHUX ITICTaB, € MiACTaBOIO
IUIST BIAMOBH y BIOKPUTTI MpOBaKEeHHs. lle mpaBuiao BUIUIMBAE 3 KOHCTUTYIIHHOTO TPHHIIHITY
000B’s13k0BOCTI cynoBoro pimenHs (cT.129 Koncrurynii Ykpainu), 3riiHO 3 sIKMM Ticisi HaOpaHHs
pIIIEHHSIM CyJly 3aKOHHOI CHJIM CTOPOHHU 1 TpeTi 0CcOoOM i3 CaMOCTIHHUMH BUMOTaMH, a TaKOX iX
MPaBOHACTYITHUKH HE MOXKYTh 3HOBY 3asIBJIATH B CYJli Ty camy TIO30BHY BUMOTY 3 THX CaMUX IIi/ICTaB,
a TAaKOX OCHOPIOBATH B 1HIIOMY MPOLIECI BCTAaHOBIICHI cy1oM (akTH i mpaBoBigHOCHHH [13, 42].

Kpim LIIK VYkpainu, HOpMH OO 3aCTOCYBaHHS NPEIOAWLII MICTATHCS TaKOX Yy MaTepialbHOMY
npasi. Hanpukian, 1ie cTocyeThesi CrpaB 00 3aXUCTY MpaB CIIOKWBadiB. BimnmoigHo o 1.9 u.l
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cT.25 3akony Ykpainu Bix 12 TpaBHs 1991 p. «Ilpo 3axmcT mpaB crnoxuBauiB» [6] 00 emnHaHHS
CIOXMBAYiB MAIOTh MPABO 3BEPTATUCS IO CyIy 3 O30BOM IPO BH3HAHHS Iill MpoAaBLs, BUPOOHHKA
Y1 BUKOHABISI IPOTUIIPABHUMH I[0]I0 HEBU3HAUEHOTO KOJIA CIIOXKHMBAYIB 1 MPUITMHEHHS 1uX Jiit. [Ipu
3aJI0BOJICHHI TaKOro I030BY, CYJ 3000B’s3y€ MOPYIIHUKA OBECTU PIIICHHS CYAY, Y BCTAHOBJICHHIMA
HUM CTPOK, 4epe3 3aco0u MacoBoi iHpopmarii abo iHmmM crocoOoM 10 Bizoma crioxxkusadi. TooTo,
SIKILIO y TaKUX CIPaBax CyJl yXBaJMB PILLICHHS HE HAa KOPUCTH BIANOBifa4a i BOHO HaOpaio 3aKOHHOT
CHJIU, TO CIIOXKHBAY, SIKHI HE OpaB y4acTi y CyJIOBOMY PO3TJIsijii, MOXKE 3BEPHYTHCS JI0 CY/Ty 3 TO30BOM
110 BIAMOBiIa4a, IOCUJIAI0YMCh Ha TaKe CyJI0BE PIlLICHHS.

3aKOHOaBY1 BUMOTH, III0JI0 3aCTOCYBAaHHS MPEIONIIIT y TOCTIOAapChKOMY Ipolieci MicTATheS y 4.2, 3,
4 ¢1.35 TocnogapchbKoro MmporecyaibHoro Kojekcy YKpaiHu [5], mpuuoMy TepMiH «IIPEIOULis» Y
X HOpMaXx BIJCYTHIM. BcraHOBIIOHOUM 000B’S30K IS TOCIOAAPCHKOTO CYJy 3aCTOCOBYBATH
MPEIOJINIIII0, 3aKOHOJABEIb Haroyiomye, M0 (akTH BCTAHOBIEHI TOMEPETHIM  PIlIeHHIM
rOCIOJAaPCHKOTO CYAY, Ta PIllieHHS Cy/IiB 3 IMBIIBHOI UM KPUMIHAIBLHOI CIIPABU € 000B’SI3KOBUMH JIJIS
rocrnojapcbkoro cyay [11, 48].

Takox y 4.1 c1.30 Komekcy Ykpainu mpo ajMiHICTpaTHBHI MpaBomopymieHHs [9] omHieo i3 yMOB
11030aBIIEHHS TPOMaJTHIUHA CIIEIIaTbHOTO TipaBa (TIOJTIOBAHHS, KEPYBaHHS TPAHCTIOPTHUMH 3aCO0aMN)
nepeadaueHo MOBTOPHE a00 CHUCTEMaTH4HE MOPYUICHHS MOPSIKY KOPUCTYBaHHS LUM mpaBoM. Lls
HOpMa Tiependadae Te, MO CYJl 3aCTOCYBaHHS i€l HOPMH TMOTPIOHO AOBECTH TOHM (akT, mo mei
TPOMaJITHUH paHille HEOJHOPA30BO TOpPYIIyBaB HaJaHe HoMy criemiaibHe mpaBo. HeomHopasose
MPUTATHEHHS. 0COOM JI0 aJMIHICTPATHBHOI BiJIOBIIAJILHOCTI 3a OJIHE 1 T€ K caMe MPaBOMOPYIICHHS
BBA)KAETbCS CUCTEMHHMM. BinmoBinHO, paHilie NpUHHSATI CyOOBI PIIICHHS € NPEeroAULiaJbHUMHU,
OCKITBKH TIATBEP/UKYIOTh (DaKT CHCTEMHOCTI BYMHEHHS IPABOMOPYIICHHS 1 HE MMIJIATal0Th
MIOBTOPHOMY J0Ka3yBaHHIO [11, 49].

VY ¢1.90 KpuminansHoro npouecyansHoro kofaekcy Ykpainu [10] (mami KIIK Ykpainu) BcraHOBIEHO
1110, PILICHHS HAILlIOHAJIBHOIO CYIy a00 MIXXHAPOJIHOI CyIOBOT YCTAHOBH, sIKE HAOPasI0 3aKOHHOT CHJIH 1
HUM BCTAQHOBJICHO TMOPYIICHHS TpaB JIIOJAMHU 1 OCHOBOIIOJIOXHHUX CBOOOJ, TapaHTOBaHHX
Koncrutyniero YkpaiHu i MIKHApOOHMMHU JOTOBOPaMHM, 3rojia Ha OOOB’SI3KOBICTH SIKMX HajJaHa
Bepxosnoto Panoro Ykpainu, mae nmperouuianbHe 3HAYSHHS M CyLLy, SIKHM BHUpIIy€e MUTaHHS IO
JOMyCTUMICTh JoKa3iB. OTke, B 1[Il HOPMi 3aKOHOJIABEIIb ITiJ] IPEIOIUIIIEI0 PO3yMi€ HE MeBHI (akT,
110 BCTAHOBJICH] y PILLICHHI CyAy, & caMe PillIeHHs Cyly, sIKe € 000B’I3KOBHUM, SIKIIO HA0paJIo 3aKOHHOT
cunu. [IpyyomMy HaeTscs He JMIe PO PILICHHS HalllOHANBHUX CY[iB, a i PO PilIeHHs] MIXKHAPOIHUX
CYJIOBUX yCTaHOB.

Takox Ha OCOOJIUBY yBary 3aciyroBye UTaHHS PO Miclie MPEIOIUIIIN y pimeHHsXx KoHeTuTymiiHoro
cyny Ykpaian (mami — KCVY), mo € emuHUM OpraHOM KOHCTHTYIIHOI FOPUCAMKINI B YKpaiHi,
3aBJIaHHSIM SIKOTO € TapaHTyBaHHs BepxoBeHcTBa KoHcTuTymii YKpainu Ha BCiid TepuTopii YKpaiHu.

Crarts 74 3akony Ykpainu «I[Ipo Koncruryuiitnuii Cyx Ykpainm» [7] Hamae KCY MoOXIHBICTH
BKa3aTH Ha MPEIOIUIIANBHICTE CBOTO PIIIEHHS y PO3TISAI CyJAaMH 3aralbHOI FOPHUCIUKINI TT030BiB
Yyepe3 MPaBOBITHOCHHM, IO BUHUKIM BHACITIIOK il HEKOHCTUTYIIIHHOTO akTa. HeoOXimHO 3BEepHYTH
yBary Ha Te, IO LS CTaTTs crocyeThes jumie pimeHs KCY y cmpaBax 1010 KOHCTHUTYHIHHOCTI
3aKOHIB Ta IHIIUX TMPaBOBUX akTiB Bepxosuoi Pamm VYkpainu, aktiB IIpesmmenra YkpaiHu, akTiB
Kabinety MinicTpiB Ykpainu, mnpaBoBux akTiB BepxoBHoi Pamm ABtonomuoi PecmyOmikm Kpuwm.
3okpema, ct.74 3akony Ykpainu «[Ipo Koncruryuiitnuii Cyn Ykpainu»: Hanae KCY MoxnuBicTh Ha
BJIACHUH PO3CY/ BH3HAYATH, KOJIM BKa3yBaTH Ha MPEIOIUIIaTIbHICTh CBOTO PIllIEHHS, & KOJIH Hi; YiTKO
BKa3ye€ Ha TPABOBIIHOCWHH, SKMX BOHA CTOCYETHCS (IIPABOBIAHOCHHU, IO BUHHWKIM BHACTIIOK il
HEKOHCTUTYLIMHOTO aKTa); MICTUTh KOJO YiTKO BHU3HAUEHHX CYO’ €KTiB, SIKi MOBUHHI BPaxOBYBaTH
piensst KCVY, mo MaroTs npeloauniaibHUN XapakTep.

HenocratHe 3aKoHOMABYE PETYNIOBAHHS LIOA0 MOPAAKY 3aCTOCYBAHHS NMPEIOAUIIN, MPU3BOIUTH 10
TPYAHOIIIB Yy BHpIIIEHHI CYJOBUX CHpaB. bidbIl 4YiTKe 3aKOHOJABYE PEryJIIOBaHHS MO0
BUKOPHUCTaHHSI PEIOANLIH, palioHai3ye BITYU3HIHE CyJOUYMHCTBO 1 CIPUATUME €KOHOMIT Yacy, KUl
BUTPAYAETHCSI HA PO3TIISL CIIPaB y Cy/Ii.

[lincymMOoByIOUM BHWIEBUKIAJICHE, HEOOXIHO 3a3HAYWTH, IO CTaH HOPMATHBHO-TIPABOBOTO
perymoBaHHA KaTeropii mperoauuiss B YKpaiHi € He3amoBuibHUM. Ha mifgcraBi aHamizy HOpM
BITUM3HSHOIO 3aKOHOAABCTBA, 3a3HAYMMO, IO IMOJOXEHHS, SIKI PO3KPHUBAIOTH 3MICT MPEOIULIl
Mmictsatbest y cr.61 LK VYkpainu, 1.2, 3, 4 c1.35 'K VYkpainyu, 4.1 c¢1r.30 KYnAIl, ¢r.90 KIIK
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VYkpainu, npote, He TA€ThCS BU3HAUCHHS 1i€i MPaBOBOi KaTeropii Ta He po3’sICHIOETHCS MOPSIOK il
3aCTOCYBaHHSI, 110 MPU3BOJUTH 10 TPYAHOILIIB Y BUPIIIEHHI CYJJOBUX CIPaB.

Jlis moponanHs mpo0sieM, MO BUHUKAIOTh B PE3yJIbTaTi 3aCTOCYBAaHHS MPEIOJUIT HA MPAKTHUIL, CIIiJ|
BHectd 3MiHM a0 c1.61 IIIK VYkpainu, c1.35 I'TIK Vkpainu, c¢r.72 KAC VYkpainu, cr. 91 KIIK
VYkpainu, BpaxyBaBIIM OCOOJMBOCTI IMX MNPOLECIB, 30KpeMa: BHU3HAUMUTH TOHSITTS «IIPEIOIULIL»;
BCTaHOBHTH, L0 PILICHHS CyIy, SIKUM CHPOCTOBAaHA IMPEIOJULIis, HE MOBUHHO BCTYNATH B 3aKOHHY
CWJIy JI0 THX Tip, TMOKM BUINA Cy/J0Ba IHCTaHIlis HE TMEPEBIpUTh 3aKOHHICTh, OOIPYHTOBAHICTH 1
CIIPaBeUINBICTh TAHOTO PillieHHs; TU(EPEHIII0BATH MEXaHI3MHU BHUPIIICHHS KOJi3ii MK TIPEIOTUITIECI0
Ta BHYTPIITHIM CyIJiBCHKUM TepexkoHaHHsM. BepxoBuuii Cyn YikpaiHu mae po3poOHUTH criemiaibHi
METOJIMYHI PEKOMEH/IAIIIT /IS 3aCTOCYBaHHS KaTeropii «IperIullis» Ha 0a3l y3araJlbHEHUX THUIIOBUX
¢axTiB.

OTXe, KaTeropis «Iperoullis» 3ade3nedye CTabUTbHICTh 1 aBTOPUTET aKTiB MPAaBOCYI[S, CIIPHSE
CTaHOBJICHHIO CIIPaBEAJIMBOTO Ta JOCTYIHOTO MPaBOCY IS, SIKe O BiIOBIAAI0 MI>KHAPOJHO-TIPABOBUM
CTaHJapTaM, a BHECEHHS 3MiH y 3aKOHOJABCTBO, CHOPUSTHME OiNbII €(PEKTHBHOMY 3aCTOCYBAaHHIO
KaTeTopii «IPEIOIUIlisT» y CYIOYMHCTBI Ta MPUHHATTIO 3aKOHHUX, CIPABEITMBUX Ta OOTPYHTOBAHUX
CyJIOBHUX PillIEHb.
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JIEPKABHA IIEOJIOT'TSA YKPATHHM: ICTOPIS I CYUACHICTh

Cepena A.M., K.1.H., JIOICHT,
I'anzenko O.0., K.10.H., IOLIEHT

3anopizekutl HayioHarbHUll yHIgepcUmem

HayxoBa craTTst mpHCBsSIYEHA JOCIHIKEHHIO iCTOpil ()OpMyBaHHS, CYy4acHOTO CTaHy JIep>KaBHOI 11eoJiorii
VYkpalHu Ta BH3HAUCHHIO MEPCICKTUB ii pO3BUTKY. AHAI3YeThCS CYTHICTH JepKaBHOI ifgeosorii, eramu ii
CTAHOBIICHHsI B icTOpii YKpaiHW, CIIBBIZHOIICHHS i3 IPaBOBOIO ijeoJioriero. Bu3HayaloThesl MepCHeKTHUBHI
HanpsMKH HOpMyBaHHS HalliOHATBEHOI JIepKaBHOT 1/1e0JI0TiT B yMOBax rirobaizarii.
Kniouosi cnosa: depoicasna ideonoeis, icmopis, emanu, CYmHicmy, npagoéa i0eonocis, 2io0banizayis, KoHyenyis,
meopis, cmpamezis, npagoa Kyibmypd, npasoceioomicime.

Cepena A.H., T'amzenko A.A. TOCYIAAPCTBEHHAS WJAEOJIOTUA VYKPAWUHBL: UCTOPUA U
COBPEMEHHOCTD / 3anoposkckuii HallnOHANbHBIA YHHBEPCUTET, Y KparHa
Hay4nast craThs TOCBSIICHA KCCICIOBAHUIO HCTOPUU (OPMHUPOBAHHS, COBPEMEHHOTO COCTOSHHS
TOCYIapCTBEHHON HIEONOTUN YKpPaWHBl M ONPENCICHHIO TEPCIEKTHB €€ pPa3BUTHA. AHATU3UPYyETCS
CYIIHOCTh TOCYIAapPCTBEHHOH WJICOJIOTHH, JTallbl €€ CTAHOBJICHWS B HCTOPHM YKpaWHBI, COOTHOIICHHE C
MpaBoBOH wupeosyorueil. OnpenesisroTcsi TEPCIEKTHBHBIC HANpaBICHUS (OPMUPOBAHUS HAMOHAIBHOMN
TOCYIapCTBEHHOM MICOJIOTHH B YCIOBHUSX TI00aTA3AIIH.
Kniouesvie  cnosa: ecocyoapcmeennasi uoeonocusi, UCMOPUs, DMAnsl, CYWHOCMb, NpPAGO6Asi UOEON02Us,
enobanusayus, KOHYenyus, meopus, Cmpame2usl, NPAosas KYJIbmypd, npagoco3HaHUe.

Sereda A.N., Ganzenko 0O.0. STATE IDEOLOGY OF UKRAINE: PAST AND RESENT /
Zaporizhzhya national university, Ukraine

Scientific publication devoted to the study of the history of formation of the current state of the state ideology
of Ukraine and the definition of its prospects. Analyzes the nature of the state ideology, the stages of its
development in the history of Ukraine, the relationship with the legal ideology. Identify promising directions
for the formation of the national state ideology in the context of globalization.

State ideology is defined as a system of ideas, theories, concepts, doctrines about the proper (required) device
and the direction of development of a particular state. The core of the state ideology is a national idea — the
model of the ideal state and society. The conclusion is that political ideology is inextricably linked with the
legal ideology.

It is stated that the national state ideology was influenced by the ideology of imperial states, which included
Ukrainian land. In addition, a huge impact on the national state ideology was communist ideology of the
Soviet Union, the negative impact of which takes place in present-day Ukraine.

The important fact is enshrined in the Constitution rules that forbids any state to recognize ideology as
required. Despite the specified norm, proved the need for a concept of national state ideology, which should
become the basis for building a self-sufficient independent state of Ukraine, which actually protects the rights
and interests of citizens. This concept should include the theory and strategy to deal with the threats of
globalization, the protection of Ukraine from the negative effects of global processes in global politics and
economics.

Taking this into account, the conclusion about the prospect of further scientific study of the topic.
Key words: state ideology, history, stages, essence, legal ideology, globalization, the concept, the theory, strategy,
legal culture, sense of justice.
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