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3ACTABA 3EMUJIL: PEAJIII TA IEPCIHEKTUBHA
Makogiii B.I1., k.10.H, TOIICHT

Xepcoucokutl OpUOUYHULL ITHCIMUMYM
Xapkiecvko2o HayioHaIbHO20 YHIGEpCUmMemy 6HYMpPIUHIX CNPae

CTaTTsi MIiCTUTh CHCTEMHE JOCII/PKCHHS 3aCTaBU 3EMEJIBHOI JUISHKU SIK PI3HOBHIY IMOTEYHOIO
JIOTOBOPY, BCTAHOBJIIOE CITIBBIAHOMICHHS ITUBIIBHOTO Ta 3EMEIBHOTO 3aKOHOIABCTBa y cdepi
MIPaBOBOI0 PETYJIIOBAHHS 3aCTaBH 3¢MJIi, @ TAKOXK BH3HAUYA€E MMPOOJIEMH B IIPABOBOMY PETyJIIOBaHHI
JIAHWX BIJHOCHH ¥ BapiaHTH IX BUPILICHHS.
Kmouosi cnosa: 3emenvna oinauka, 3acmasa, inomeka, 3acib 3ab6e3neuents UKOHAHHA 30008 s3aHHS,
YiboBe BUKOPUCIAHHS 3eMIli, Ka0acmposuil HoMep 3eMebHOI OLISIHKU.

Maxkogoii B.I1. 3AJIOT" 3EMJIN: PEAJIMU U TTEPCIIEKTUBBI / XepcoHnckuil opuandecKuii
HMHCTUTYT XapbKOBCKOI'0 HAIIMOHAJIBHOTO YHUBEPCUTETa BHYTPEHHUX JIeTl, Y KpauHa
CraTbsd COIEPKUT CUCTEMHOE HCCIEIOBAaHHME 3ajJ0ra 3€MENIbHOTO y4acTKa KaK Pa3sHOBHIHOCTH
UINOTEYHOIO  JOrOBOpAa, YCTAHABIMBAET COOTHOLIEHHWE TPaXKTAHCKOTO M 3E€MEIBHOrO
3aKOHOZATENbCTBA B cepe MpaBOBOIO PETYIUPOBAHMS 3aJI0ra 3€MJIM, a TAKKE OIpenensieT
po0JIeMBI B TPaBOBOM YPETYJIMPOBAHUH JaHHBIX OTHOIIEHUH W BApUAHTHI HX PEIICHHSI.
Knouesvle cnosa: 3emenvHulii Y4acmox, 3anoe, UNOMeEKd, cpeOcmeo obecneuenus UCNOTHeHUs
00513amenbCems, yeaesoe UCNONb308aHUe 3eMU, KAOACMPOBbIll HOMED 3eMeNbHO20 YYAaACHIKd.

Macovei V.P. SECURITY OF LAND: REALITIES AND PERSPECTIVES / Kherson law
institute of Kharkiv national university of internal affairs, Ukraine
The article contains system research of mortgage of lot land as varieties of mortgage agreement,
correlates civil and landed legislation in the field of the legal adjusting of mortgage of land, and
also determines problems in the legal settlement of the given relations and variants of their
decision.
Key words: lot land, mortgage, mean of providing of execution of obligations, use of land having a
special purpose, cadastre number of lot land.

3emuisd 3aBXAM BlIIrpaBajia BU3HaualIbHY pPoJib y Hepeniky Hepyxomux peueil. HaGyrtsa npasa
BJIACHOCTI Ha 3€MJII0 0e3Mocepe/HbO MOB’A3aHO 3 PO3BUTKOM 3€MEJbHOI pedopmu, w110
nependayvae 3alydeHHs 3€MENbHHMX JUISHOK Yy IOCIOJapChKUi OO0Ir, CTBOpEeHHs B YKpaiHi
PEryIIbOBAHOTO AEPKABOIO 3€MEJIBHOTO PUHKY 1 HOro 1H(pacTpyKTypH.

be3yMOBHOIO TEpeyMOBOIO PO3BUTKY 3€MEIbHOTO PHUHKY € CTBOpPEHHS i moOynoBa
BIINOBIAHOTO NpaBoBoro 0asucy. Cepes; OCHOBHUX HAIPSIMKIB TAKOTO CTAHOBJIEHHSI POBI/IHE
Micue 3aiiMae mepexia Bif 3aKpilJIEHHS BUKIIOYHOI JIep’KaBHOI BJIACHOCTI Ha 3E€MJIIO 10
nerituManii 6ararocy0’€KTHOCTI SIK IpaBa BJIACHOCTI, TaK 1 IHIIMX PEYOBUX IpaB LIOJO
3€MENbHOT JUISHKH.

OcoOnMBICTIO TAaKUX BITHOCHH € BPAaxXyBaHHS K IYOJIYHOTO, TaK 1 MPUBATHOTO 1HTEpeECiB. 3
OTJISITy Ha 1€ TI0CTAa€ MHUTAHHS CIIBBIIHONMIEHHS HOPM IIMBUIBHOTO Ta 3E€MEIbHOTO
3aKOHO/ABCTBA IIIOJI0 HU3KM IHCTHUTYIIHA, 30KpeMa 1 3acTaBu 5K 3aco0y 3abe3nmedeHHs
BUKOHAHHS 3000B’s3aHb. [HCTHTYT 3acTaBU 3€MENbHUX JUITHOK OCTAHHIM 4YacoM 3HAYHO
TpaHCcOpMyBaBCsl SIK y MeXax LHUBUIBHOTO, TaK 1 3€MEJIbHOIO 3aKOHOJABCTBa, WIO
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MPOCTEXYETHCSL JOCUTH SICKPABO HAa KUIBKICHIM Ta SKICHIM 3MiHI TUTbKM OJHI€ET cTaTTi 133
3eMeNbHOTO KOAEKCY 3 MOMEHTY NPUMHSATTS JaHOTO HOPMATUBHOIO aKTy, HE FOBOPSYM BKE
PO 1HIII1 HOPMATHUBHI IPUITHUCH.

Cepen BueHHX, SKI NpsAMO ab0O OIMOCEPEAKOBAHO 3IIMCHIOBAIM JOCIIDKCHHS 3acTaBU
HEPYXOMOTO MaiHa Ta 3€MEJIbHUX UITHOK 30KpeMa, HEOOXIIHO BII3HAYUTH TaKUX SK:
Hocik B.B., IlleBuenko .M., Kymuawa I1.®., Ilorpionuit O.0O., Xapuenko O.C.,
Manbues /.O. Ta 1. [Ipu npomy ciig 3ayBakuTH, 1110 HASBHICTb JOCIIIKEHDb y LM cdepi sk
LUBLIICTIB, TaK 1 IOPUCTIB-HAYKOBI[IB y ME€XaX 3€MEJIbHOTO MpaBa, HE BHOCUTH SICHICTH Ta
OJIHO3HAYHICTb 3 OIJIAy Ha JIOCUTh MOIIUPEHY 1 1HO/I CylepeusInByY HOpMaTUBHY 0azy.

VY 3B’S3Ky 3 LIUM METOIO JIaHOI CTAaTTl € BU3HAUEHHS CYTHOCTI 3aCTaBH 3€MEJIbHOI AUISHKH,
BCTAHOBJICHHSI 11 IPaBOBOI OCHOBHU, PO3KPUTTS XapaKTEPHUX O3HAK 3aJIeKHO Bl CyO €KTHOTO
CKJIafy, MpeaMeTa, IOPUINIHOTO 3MICTY IIOTO BUY 3a0€31eUeHHs] BUKOHAHHS 3000B’s13aHb
Ta HACJIIJIKIB HOTro 3aCTOCYBaHHS.

BoueBuap 3araibHOI0 IS XapaKTEPUCTUKH Oyabp-sKoro mpeamera 3actaBu € cr.576 LK,
SKOI0 IMIIEpPaTUBHO BHU3HAYEHO OCTAHHIM OyJb-fKe MaiHO, 110 MOX€ OYyTH BIAUYKEHE
3aCTaBOJIaBLEM 1 Ha sIKe MO)Ke OyTu 3BEpHEHE CTArHeHHs. Pa3oM bI3 TUM 0COOIMBOCTI
peanizainii 3acTaBu 3alieXHO Bia il mpeamera Bu3HadeHi B cT.575 LK, y skiii yacTuHOIO
3 mpaBuiia Ipo IMOTEKY 3€MJI1 BITHECEH] A0 PEryIlOBaHHS OKPEMHUM 3aKOHOM. AHaji3 Jit0u0i
3aKOHOJ[aB4O0i 0a3u B IbOMY IMHMTAHHI HaJa€ MOXJIMBICTh BU3HATH TAaKUM OJMH 3 HACTYIHHX
HOPMAaTUBHUX aKTIB CaM€ y BHUKJIAJIEHIN MOCIIAOBHOCTI: 3eMeNbHHUM KoJeKe YKpaiHu, 3aKoH
VYxpainu “IIpo 3actaBy”, 3akoH Ykpainu “IIpo imoteky”. JlaHe TBepKEHHS y3rOJKY€EThCS 3
npunucamu 4.1 ctT.4 3eMenbHOTO KOoJieKCy, cT.2 3akony Ykpainu “IIpo 3actaBy”, cT.1 3akonHy
VYkpainu “IIpo imoteky”.

Ananiz crarri 133 3K croHykae 10 BHUCHOBKY MpO ii OCHOBOIOJIOKHE 3HAYCHHS MJIA
[IPaBOBOTO PETY/IIOBAHHS 3aCTaBU 3€MEJIbHUX JUISHOK 3arajioM sIK PI3HOBUAY IpeaMera
3acTaBu. BojgHo4yac HE 30BCIM 3pO3YyMUIMM € PO3MIIICHHS JaHOi CTaTTI caMme B TIJaBl
20 3eMenpHOTO KOJEKCY, sika Mae Ha3By “Tlpomax 3emenpbHUX NUITHOK a00 MpaB Ha HUX Ha
MiJCTaB1 IUBUIBHO-TIPABOBUX JIOTOBOPIB”, IO HE Y3TOJPKYETHCS 3 TMPABOBOIO IMPHUPOJIOIO
3acTaBU came sIK 3aco0y 3a0e3nmedeHHs] BUKOHAHHS 3000B’s3aHb, a TAKOX MOJKIIMBICTIO
3aCTOCYBaHHS 3aCTaBH HE TUIbKH HA IIJCTaB1 I0TOBOPY.

Yactuna 5 cr.133 3K Bimcuiae 10 coemiaabHOTO 3aKOHY, IO BHU3HAYA€ MOPSIOK 3aCTaBU
3eMeNbHUX AUISTHOK. 3 OrjIsiay Ha cT.15 Takum € 3akoH Ykpaiau “IIpo imotexy”, sika 3arajiom
MOILUPIOE TMOPSIOK 3IIMCHEHHS 3acTaBU, NepeAadayeHuil JaHUM 3aKOHOM, W Ha 3eMEJbHY
nuistHKy. OcTaHHe HE BigoOpakye 0COOIMBOCTI 3aCTaBH 3€MEIbHOT MUISTHKH, HA IO BKa3YeE 1
penakuis ct.575 LK, 1 penakuisa cr.133 3K. Kpim Toro, nonoxxenns 3akony Ykpainu “IIpo
IMoTeKy”’ HE MICTUTH crnenu(iKu MpaBOBO1 perjlaMeHTallli 3acTaBU 3€MENbHOI JUISTHKA B
MOEAHAHHI 3 3aCTaBOIO IHIIOT HEPYXOMOCTI, OCOOIMBO 3 OISy Ha JO3PUIICTh BBEJCHHS B
KOJIO TakuX OO’€KTIB 3€eMellb CUIbCHKOTOCHOJApChKOro Mpu3HayeHHs. JlopeuHum y i
yacTuHi Oyno © BuBYEHHs JocBiny Pociiicbkoi Denepariii, y BiIMOBIAHOMY 3aKOHI SIKOI
JAHOMY IUTAHHIO MpHUCBsYEHA riaBa “OcoONMBOCTI IMOTEKU 3€MENbHUX JUISHOK , MOJi0He
3HaNILIo0 BigoOpaxkeHHs 1 y rnaBi X 3akony “TIpo inmoreky” PecniyOniku benapyce.

Yacrtuna 1 c1.133 3K y3romxyerses 3 npunucamu c1.576 LK 3 oruisny Ha AONyIEHHS B KOJIO
MpeAMeTa 3aCTaBU 3€MENIbHUX IUISTHOK, K1 HAJIEKaTh (I3MYHUM Ta IOPUIUYHHM O0co0aM Ha
IIpaBl BJIACHOCTI, TaK 1 MAHOBUX IIpaB PI3HOIO POy Ha HUX.

Pozpin 111 3emenpHOro KoAeKCy YKpaiHM BHU3HA€ cepel MaHOBHUX IMPaB Ha 3€MIIIO: MPaBO
BJIACHOCTi, TPaBO KOPHUCTYBAaHHS, NPaBO 3EMEIBHOTO CEPBITYTY, a TaKOX MPaBO
KOPUCTYBAaHHSl YYXXOIO 3€MEJIbHOI0 JUISIHKOI [UIsl CUIbCHKOTOCHOJAPChKUX —IMOTped
(emdirer3uc) abo misg 3a0ymoBu (cynepdiriii). 3actocyBanss cT.9 LK, mopiBHsIHHS npaBoBOi
periiaMeHTarlii MaiHOBHX MpaB MIOJ0 3€MENbHOI NUISHKK 3a L{uBiTbHMM Ta 3eMenbHUM
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KOJIEKCaMU HaJa€ MOXJIMBICTh JOMOBHUTH BU3HAYEHUN 3€MEJIbHUM 3aKOHO/IaBCTBOM IEPENIiK
11e i IpaBoOM BOJIOJIIHHS Ta IPaBOM ocobucToro ceppityty. [Ipu 1ipomy ciia 3BepHYTH yBary
Ha HasBHY TOYKY 30pYy LIOAO HEMOXJIMBOCTI PO3IJIALY BOJIOAIHHA ©O€3 KOpPUCTYBAaHHSA
3eMENBHOI0 JUISHKOIO, IO TMOBHICTIO BIAMOBIAA€ CYTHOCTI peaiizaiii MmpaB IIOI0 3eMIIi 3
ypaxyBaHHSIM IPUPOIN OCTAHHBOI SIK 00’ €KTa CycnuibHUX BimHocuH [ 1, 130-132].

[IpaBo KopucTyBaHHS SIK MailHOBE MPaBO MIOJ0 3€MEJIBHOI NUISHKK B MeXax riaBu 15
3eMeNbHOTO KOJEKCY MOUISIEThCSA Ha OPEHHE Ta MIPABO MOCTIMHOIO KOPUCTYBaHHS. 3riIHO 31
c1.133 3K nocriiiHe KOpUCTYBaHHS BHACIOK TOTO, 110 BOHO BCTAHOBJIIOETHCS 11010 3€MEIIb
JepaBHOT Ta KOMYHaJbHOI ()OPM BIACHOCTI, HIIKUM UYHMHOM HE MOE OYyTH NpeIMeTOM
3acTaBM, KpIM BUIAJKy BU3HAYEHHS MPEJIMETOM 3aCTaBU HEPYXOMOTO MaifHa, 1110 pO3MilleHe
Ha Takii 3eMeNbHIA AUIAHLI. AJKe 3a Takux oOCTaBHUH 3eMejbHa JUISHKA Oyle HOCHUTHU
o0ciyroByrode 3Ha4€HHs, a 3HaYuTh ninnagaru min Aito cr.120 3K y pasi 3a710BosIeHHS] BUMOT
3acTaBOJIepKaTeNs 3a PaXyHOK 3aCTaBJIEHOI HEPYXOMOCTI.

[IpaBoBa mpupoa CEpPBITYTY HE MO3BOJISAE PO3TIISAATH HOTO SIK OKpEMHUH IpEIMET 3acTaBH,
mo BigoOpaxkeHo B 4.2 cr.101 3K Tta u4 ct1.403 LK, amke ocoOuctuil cepBiTyT
0e31mocepeIHhO OB’ SI3aHU 3 YIMOBHOBaKEHOIO 0CO0010, a 3eMEIbHUN — TOB’SI3aHUM 13
3€MEeJIbHOIO0 JAUISHKOIO BIINOBIAHO. Pa3oM 13 TUM 3eMeNnbHUMN CEpBITYT MOXKE OYTH MPEIMETOM
3aCTaBU B MOEJIHAHHI 3 3€MEJIbHOIO JUISTHKOIO, B IHTEpECax BJIACHUKA (BOJOIUIBLIS) SIKOT BIH
BCTAHOBJICHUI.

Posrnsin  opeHau 3eMenbHOI AUISHKM SIK TIpeaMeTa 3acTaBu HOTpedye 3acTOCYBaHHS
CHEIIaTbHOTO MPABOBOTO PETYIIOBAHHS OPEHAHHUX BIIHOCHH, MEpea0adyeHUuX HUBUIBHUM Ta
3eMEJIbHUM 3aKOHOJABCTBOM 13 MPIOPUTETOM OCTaHHBOTrO. T0oOTO, KOJIM MOBa HIe Mpo
neperayy OpeHIHOTO IpaBa y 3acTaBy, MOTPIOHO AOTPUMYBATUCH MOPSAKY, BCTAHOBJICHOIO
g cybopenau 3rimHo 31 cT.8 3akoHy VYkpainu “IIpo openay”, 30KkpeMa B YacTHHI
MOTO/KEHHSI TaKOrO THUTAaHHA 3 OPEHIOJABIEM Yy JOTOBOPI OpEeHAM abo 3a OKpPEMOIO
MIMCBMOBOIO 3r0JI0H0.

3 orysay Ha HasBHICTh MEPEBAXHOTO IpaBa y BIACHHMKA 3€MEJbHOT JUISHKHU MPH MPOJAXKy
empireB3ucy 3emiekopuctyBaueMm 3rigHo cr.411 K BuHMKae HEOOXIAHICTH MOIIUPEHHS
MpaBWJI, SIKUM MIANOPSAIKOBYETHCS HMOPAIOK 3aJ0OBOJICHHSI BUMOI CIIIBBJIACHUKA Y CIIUIbHIN
YaCTKOBI BJIACHOCTI, B YaCTHHI HaJaHHS MOBHOBA)KEHL BJIACHHMKOBI 3€MEIBLHOI IUISHKH
npuabati eMQiTeB3uc 3a yMOBU 3BEPHEHHS CTATHEHHSA Ha HBOTO, KPIM BHUIAAKY MPOJAXKY
Horo 3 myOJITYHUX TOPTIB.

VY xontekcti cT.133 3K mpocTexyeTbcsi MO3MUIST 3aKOHOJABLSI MO0 BWIYYEHHS 3 KoJia
3eMEeNbHUX AUISHOK, 110 MOXYTh OyTH HPEIMETOM 3aCTaBU, Ta MAaHOBHUX IMpaB IIOJ0 HUX
came JIep’KaBHOI Ta KOMYHaJIbHOI ()opM BlIacHOCTI. BoueBu b TEXX caMe MaTUMEMO y BUIIAJIKY
rmepesadi B 3aCTaBy IpaBa OPEHIN TAKMX 3eMEIbHHX AUIHOK (cT.8'3akony Ykpainu “IIpo
openny 3emni’), cymepbiuito Ta embiressucy (cr.102' 3K). Xoua mani o6MexeHHs Hi B
SKOMY pa3l He MOXHa 3aCTOCOBYBAaTH y BMIAJIKy, KOJIM MOBa i€ Mpo MOJAIOHY 3eMEIbHY
TUISTHKY, Ha SKid po3MmilieHa OyiBiis, IO € MpeaMeToM 3acTaBu. [[ilicHO, B OCTaHHBOMY
BHUIMAJKy MaTHMEMO CIpaBy 31 CKIagHUM O0O0’€KTOM, JO SKOTO BKa3aHi OOMEXEHHS
3aCTOCOBAaHMMH OYTH HE MOXYTh, IO BigoOpaxeHo B 3akoHOMpoekTi Ne6156 Bim 1.02.2005
poky. CrnymHOIO B IBOMY pakypci € BimmoBimHa pepakiis c1.63 3akony Pociiicekoi
Oepnepanii “Ilpo imoTeky (3acTaBy HEPYXOMOTO MaifHa)”, sKa MPSMO BUJIy4Ya€ 3a3HAYCHI
3eMeJIbHI AUISHKY 3 MepetiKy MpeAMETIB 3aCTaB. Y BIINOBIAHINA CTATTI BITYU3HSIHOTO 3aKOHY
MOBAa iijie JHIIe Npo BUIYYEHHS JAEpKaBHUX Ta KOMYHAJIbHHMX 3€MENbHHUX JAUISHOK, SIKI HE
MOXYTb OyTH PUBATU30BAHUMHU.

VY 3B’53Ky 3 BUKJIQJICHUM MIPKYBaHHSM BUHUKA€ MUTAHHS B YaCTUHI CIIBBIAHOLIEHHS cT.133
3K Ta cr.15 3akony Ykpainu “IIpo imoreky”, ocKulbKM 4.3 cTaTrTi 3aKOHY BCE TaKU Hajae
MOXJIMBICTh II€peAaBaTH B 3acTaBy IpaBa IIOJO0 3€MEIbHUX JUISHOK JIep’KaBHOI Ta
KOMYHaJIbHOT ()OpM BIJIACHOCTI, SIKIIO TakKli MOXYTb OyTH mnpuBaTH3oBaHUMH. CuCTEMHO-
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CTpyKTypHEe TiymaueHHs 4.1 crarti 15 3akony i cr.c1.3, 133 3emenbHOro KoJekcy
OOIpYHTOBY€ BHUCHOBOK NP0 HEMOXJIMBICTH IEpEJaHHs B 3acTaBy MailHOBUX IpaB ILI0J0
3eMeJIbHOT AUISHKU JIEP>KaBHOI Ta KOMYHAJIbHOI (POPM BJIACHOCTI HE3aJIEKHO Bl MOKIMBOCTI
il mpuBaTH3aLlii.

OpHak 3 ypaxyBaHHSAM noJioxkeHb cT.116 3K cnin Hagatu MOXKIIMBICTh HEpEJaHHs B 3aCTaBy
3eMeJNIbHUX JIUISHOK, SIK1 HaJIeXKaTh JIep)KaBl UM TEPUTOPIANIbHIA rpoMalli, a TAKOXK IIPaB 11070
HUX 3a YMOBM MOXJIMBOCTI IX NOJAaibIIOl mpuBaTu3auii abo OTpUMaHHS 3TOAU
YIOBHOBa)KEHOTO OpraHy JEepXaBHOI BJaJd YU MICLEBOIO CAMOBpPSAYBaHHS Ha MPOJAX y
nopsiky ct.127 3K. OTxe 4.3 cr.15 3akoHy € nepcrneKTUBHOI i MOXke OyTH peali3oBaHa 3a
YMOBH BHECEHHSI 3MIH JI0 JIF0YOTO 3aKOHOIABCTBA 3 BIAMOBIIHUM OOTPYHTYBAHHSIM.

3YNUHSAIOYUCh HA XapaKTEPUCTHI 3e€MEIbHOI JUISHKU SIK IpEeJIMeTa 3acTaBH, HEOOXITHO
noroauTrck 3 no3uttiero Kyniniva [1.®D., 3rigHO 3 KO0 MPIOPUTETHE 3HAYEHHS JUIS peaizarii
BITHOCHH 3aCTaBH 3€MEJIbHOI IUITHKU € CYTHICTh LIUTbOBOI'O MIPU3HAUYEHHS 3€MEJIbHOT TIUISTHKU
[2]. AiiicHO, 3eMenbHUI KOJIEKC MICTUTh HU3KY OOMEKEHb Cy0’€KTHOTO CKJIaAy Y B3aEMHHAX
3 3€MENbHOI0 JUISHKOI BIJNOBIIHOTO LUIBOBOTO IPU3HAYEHHS, a TOMY BH3HAYalOYu
3eMeJIbHY JUISIHKY MpPEeAMETOM 3acTaBH, CJiJl 3BepTaTH yBary Ha npunucH 4.l cr.15 3akony
VYkpainu “IIpo imotexy” B 4acTHHI NIANOPSAAKYBaHHS LUBUILHO-IIPABOBUX HOPM 3€MEJIbHO-
[IPaBOBUM, SIKI BCTaHOBJIIOIOTh 3a00pOHM Ta OOMEXEHHS HIOJ0 BIIYYXKEHHS 1 I[UILOBOIO
BUKOPHUCTAHHS 36MEJIbHUX JIUISIHOK.

Came rpananisi 3eMeib 3a HUIbOBUM NPU3HAYEHHSIM CTBOpWJIA MEPEAyMOBHU JIO BUAUICHHS B
OKpeMy IpPaBOBY pErjaMeHTallll0 3aCTaBU 3€Mellb CUIbCHKOTOCIOAAPChKOr0 MPHU3HAUYEHHS
3rigao 3 4.4 c1.133 3K. 3 ormsiny Ha BHCOKY HaIllOHAJIIbHY Ta MaTepiajbHYy IIHHICTH came
CUIbCHKOTOCIIOIAPChKI 3eMJIl OyJiM BUAUIEHI B OKpEMY T'pyIly MpeAMeTa 3acCTaBU 3€MENIbHOI
OUISSHKA 32 HasBHICTIO JOJAaTKOBOTO HOPMATHBHOTO 3abe3nedeHHs. BcTaHoBIOHOYH
CHeliajibHl MpaBuUjia Iepeaadi B 3acTaBy 3€MEIbHUX JAUISTHOK CUIbChKOIOCIOAAPCHKOIO
MIPU3HAYCHHSI, 3aKOHOJIaBEIlb TAKOXX BITHIC CIOJM MOYJIMBI MaifHOBI MpaBa 100 HEi, AK-OT
opeHza uu eMm@ireB3uc. I SKII0 OpeHIHE MpaBO MOXe OyTH MPEAMETOM 3acTaBH ILOAO
3eMeNbHUX AUISTHOK 1HIIOTO HUILOBOTO MPHU3HAYEHHS, TO eM(}ITeB3UC — Hi, OCKUIBKU Yepe3
PO3YMIHHSI OTO MpUPOaU B HUBUIBHOMY TipaBi [3, 283] Ta 3micty c1.22 3K BUKOpUCTaHHS
TaKoi 3eMJI1 3@ IHIIUM LUILOBUM MPU3HAYEHHSIM HE MOXKJIUBE.

Kpim Toro, 3akoHO/1aBelb MIIIOB Ha 1HII1 OOMEXEHHs B peallizallii MpaBOBUX MPHUIIKCIB 1010
3aCTaBU 3€MENbHUX AUISHOK CUIbCHKOTOCHOJAPChKOIO IMPU3HAUYEHHS Ta MaHOBUX IIPaB Ha
HUX. 30KpeMa, 3acTaBOJepKAaTeIMU TaKUX 3€MENIbHHUX AUITHOK MOXKYTh OYyTH JIMIIE OaHKH,
OutpIIe TOro, BUXOAAYM 3 3akoHompoekty Ne4337-1 Big 26.08.2009 poky, BiaOyBaeTbcs
3BYKEHHSI 4YMClla Takux oci0 Juile OJHi€l0 OaHKIBCHKOI YCTaHOBOIO — JlepkaBHUM
3eMeNbHUM (IMOTeYHUM) OaHKOM, IO 0 CYT1 MOHOIIOJII3YE i 3a0e3meuye KOHTPOJIb 32 00IroM
TaKMX 3€MEJIbHUX JUISIHOK 3 OOKY Jep’kaBH, Ha/lalouyu IepeBary MmyOsiyHOMY IHTepecy B
peaiizaiii MOBHOBaX€Hb 110/10 3eMill. J[aHWH 3aKOHONPOEKT Ma€ HU3KY HEIOJIKIB II0J0
Y3roJDKEHHS 3 JII0Y0I0 HOpPMAaTHBHOIO 0a3010, L0 BiIOOpakeHO y BUCHOBKY ['0JI0BHOTO
HayKOBO-EKCIIEPTHOTO YIPABIIHHSI W MATPUMAHO B MPOEKTI moctaHoBU BepxoBHoi Pamm
Vkpainu Bin 18.06.2010 poxy Ne4337/I1 mpo BIAXWIIEHHSI MPOEKTY 3aKOHY YKpaiHH Ipo
JepxaBHuil 3eMenbHUM OaHK YKpaiHu.

Y naHoOMy acmekTi CIyIIHOK € JyMKa I[pOo HarajJbHy HEOOXIJHICTh HOPMATHUBHOTO
3aKpITUICHHS ICHYBaHHS CUCTEMH 3€MEJIbHO-IMOTEYHNX OAHKIB YW HAJUICHHS BIAMOBIIHUMU
¢byHkuisMu  HIUX ¢iHaHcoBUX ycTaHoB [4, 147-148]. Lle TBepIkeHHS € 0COOJIMBO
aKTyaJIbHUM 3 OTJISITY Ha Ha3pUTy HEOOXIIHICTh CKacyBaHHsI BCTaHOBIIeHOTO 11. 15 [lepeximanx
MOJIOKEHb 3€MEJIBHOTO KOJEKCY MOpPaTOpil0 MO0 MOBHOIIIHHOTO BKJIIOYEHHS 3E€MEIb
CUIbCHKOTOCIIOIAPCHKOTO MPU3HAYEHHS J0 IOCIOAAPCHKOro 000pOTYy, LUISIXOM Iepeaadl ix y
3acTaBy 30Kpema.

FOpuouuni nayxku
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[cHyroTh ¥ 1HIII CyHepeyHOCTI Ta MPOTAJIMHM B JII0YOMY 3aKOHOJABCTBI II0JI0 3aCTaBU
3eMEeJIbHUX JUISIHOK, SIK-OT Y YaCTUHI perjlaMeHTallli 3MICTy I0rOBOPY 3aCTaBH, 0COOIUBOCTEM
3BEpPHEHHS CTSTHEHHS Ha 3€MEJIbHY AUISHKY 3aleKHO BiJ ii LUILOBOrO IPU3HAYECHHS,
HOPSAIKY 33J0BOJIEHHS BUMOT 3aCTaBOJIEpXKaTeNs 32 PAXYHOK Ii€i 3eMeJIbHOT JUISHKU TOLIO.

30Kpema, XapakTepu3yloUun 3MICT JOTOBOPY 3aCTaBU 3€MEJbHOI IUISTHKHY, HEOOX1THO BKa3aTH
Ha JIOpeYHe JOMOBHEHHS MpoekToM 3akoHy Ykpainu Bimg 10.01.2001 Ne7539 ictoTHUX ymMOB
3aCTaBU IOJIOKEHHSIMU IPO 3a3HAYEHHS MPHUCBOEHHS KaJacTPOBOIO HOMepa BIANOBIIHIN
3eMeNbHIN NUISHII, U0 B LUIOMY BIANOBIAa€ IOPUAMYHOMY 3aKpIIUICHHIO pedopMyBaHHS
CUCTEMHU 00Ky 3eMeNbHUX AUITHOK. [loai0HUM YMHOM 3acTaBa 3eMENbHOT JUISHKH 32 IHITHUX
1033IOTOBIPHUX MIACTaB MOXJIMBA CaMe 32 YMOBHU IIPUCBOEHHS 1l KaJaCTPOBOTO HOMEpA.

Cepen mifcTaB 3BEpHEHHS CTATHEHHS HA 3€MEJIbHY JAUISHKY, 10 € IPEIMETOM 3acTaBH, cT.590
HOK, cr.20 3akony VYkpainu “Ilpo 3actaBy” i cr1.33 3akony VYkpainu “IIpo imorexy”
BCTaHOBJIIOIOTh: PILLIEHHS Cy/ly, BUKOHAaBUMH HamuC HOTapiyca abo JOTrOBIp PO 3a/10BOJICHHS
BUMOT inoTtekoaepxarens. [Ipu npomy ciing 3ayBaxkuTd, mo B 4.3 cr.33 3akoHy YkpaiHu
“IIpo imoTexy” MoBa HJe MPO OKPEMUH JOTOBIp MDK CTOpPOHAaMH JOTOBOPY IMOTEKU MPO
3aJI0BOJIEHHSI BUMOT IMOTEKOJiepKaTes, a Bke 4.1 c1.36 nporo x 3akoHy 3 ypaxyBaHHSIM
KpU30BUX HOBEJ 3aKOHOJABCTBA JETali3ye, M0 MOAIOHA JOMOBJICHICTH MOXE ICHYBaTH y
(dhopMi OKpeMHUX TOJIOKEHb JOTOBOPY IMOTEKU. XOYa MO0 3€MEJIbHOI JUISTHKA BHACIIIOK
CHeliaIbHOTO 1i MpPaBOBOrO PEXUMY Taka KOHCTPYKLIS JIOTOBIPHHUX BIIHOCUH €
[epeIyacHol0, OCOOMMBO  SIKIIO 1€  CTOCYETbCA 3€Mellb  CUIbChKOIOCIOJapChKOIro
MPU3HAYECHHS.

JlocnipKkyroud MOPSIIOK 3BEPHEHHSI CTSATHEHHSA Ha 3€MENIbHY JUISIHKY B SKOCTI IpeaMmeTa
JIOTOBOPY 3acTaBUW HEOOXITHO 3ayBaXKUTH HAABHIN TMO3MIIII, 3TAHO 3 SKOIO 3aJ0BOJICHHS
BUMOT 1MOTEKOJABISl MOKJIMBE JIMILIE HUIIXOM IepeAayl 3a3HA4€HOI 3eMENbHOI1 NUISHKU Y
BJIACHICTb, il IPOJAXy, 30KkpeMa 1 uepe3 myomaiyni Topru [2]. Taka Touka 30py nmo3daBieHa
MIATPYHTS 3 OIJISAY HA BHUKJIAJIEHE BHILE CTOCOBHO NEpEiKy MallHOBUX IpaB Ha 3eMEJbHY
IUISHKY, 10 MUISIraloTh rnepeaadl B 3actaBy. KpiM Toro, AiicHO HE0OX1IHO MOTOAUTUCH TIPO
BIICYTHICTh MPSAMOIO HOPMATHBHOIO 3aKpIIVIEHHS TOHSATTA YOPAaBIIHHSA 3€MEJIbHOI0
JUISHKOO, 110 U € MIICTaBOO 10 KATETOPHUYHUX BUCHOBKIB 3 L[LOTO IPUBOJY.

Jlo MOMEHTY BHECEHHS JOTOBHEHb O 3E€MEIbHOI0 KOJEKCY B YAaCTHUHI PO3IIMPEHHS KOJIa
IpaB Ha 3eMilt0, nependadeHoro posnauioM III 3emenbHOTO KOAEKCY, MpaBaMu Ha 4yXi pedi,
BKa3aHl B3a€EMHHHU PETYIIOBAINCS BIAMOBIIHUMH TPaBOBMMH mpunucamu [[uBiibHOTO
konekcy. Tomy 3 ypaxyBanusm mnpunuciB cT.9 K, ct.4 3K MOXHa BHKOPHUCTOBYBaTH
3eMeNIbHY JUISIHKY B SIKOCT1 00’€KTa BIJHOCHH YIPaBJIiHHS, L0 BIANOBIJATMME CYTHOCTI
JIOTOBOPY YIpaBJiHHSA MaiHOM. Xo04a B LUIOMY BHUKIAJCHE CTBOPIOE IMEPEAYMOBHU IS
PO3IIMPEHHS KOJIa MpaB Ha 3€MIII0, BU3HAUYEHUX 3€MEIbHUM KOJIEKCOM, UISIXOM BKJIFOUYEHHS
IHITUX MaWHOBHUX IIpaB, IO BUHHUKAIOTh HA MIACTaBl NUBUIBHO-IPABOBHX JOTOBOPIB, abo
PO3IIMPEHHS BUIB MPaBa KOPUCTYBAHHS 3€MEIbHOIO IUISIHKOIO.

Orxe, 3eMenbHAa JUITHKA $K I[peJAMET 3acTaBU MOTpedye [T0JaTKOBOi HOPMATHUBHOI
periaameHTallii # NpuUBeIEeHHS HasBHUX IPUIIKCIB Yy BIAMOBIAHICTH 13 MPABOBOIO MPHUPOAOIO
3acTaBU SIK 3ac0o0y 3a0e3leueHHs BUKOHAHHS 3000B’s3aHHS Ta 3€MENIbHOI MUISHKH SK
crenugpiuHoro 06’ekTa NpaBoOBIIHOCHH.

3 METOI0 BBEJIEHHS B TOCIHOJAPChKHIl 00OpOT 3eMeib JIep)KaBHOI Ta KOMYHaJIbHOI (opM
BJIACHOCTI, 100 SKHX J03BOJISETHCS MPUBATU3ALlisl, HEOOX1IHO NOIIMPUTH HA HUX BITHOCUHU
3aCTaBU 3 IEBHUMH YMOBAaMH.

[IpioputeTHe 3Ha4YeHHs I peaiizailii BIIHOCHMH 3aCTaBH 3€MENbHOI JTUISHKH € CYTHICTH
LIUIbOBOIO TMPU3HAYEHHS 3€eMeNIbHO1 JUISHKU. [lns (yHKIIOHYBaHHS 3acTaBU 3€MeEJb
CUIbCHKOTOCIIOJAPCHKOIO MPU3HAUYEHHSI MOTPIOHO CTBOPUTU CHCTEMY 3€MEIbHO-ITOTEUYHUX
0aHKIB 3 BCTAHOBJICHHSIM JIEP>KaBHOTO KOHTPOJIIO 3a iX (YHKI[IOHYBAHHSIM.
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Jlo ICTOTHUX yMOB JOTOBOPY IMOTEKH 3E€MEIbHOI AUISHKU CIIIJIT BITHECTH TMPUCBOECHUM
KaJaCTpOBUN HOMEp 3€MENIbHOT JUISHKH. Y TOPSIKY 3BEPHEHHS CTATHEHHS Ha 3€MEJbHY
IOUISHKY MOXJIMBA Iepeiaya ii B YIpPaBJIIHHS 1IOTEKOAEpIKaTeNl0 Ha yMOBaX, BU3HAUEHUX
c1.34 3akony Ykpainu “IIpo imorteky”.

JIaHOIO CTAaTTEI0 aBTOpP YacCTKOBO PO3KPHB OCOOIMBOCTI MPABOBOTO PETYIIOBAHHS 3aCTaBU
3eMeNbHOT AUISHKY, HU3KA XK MHUTaHb B MEXax I/IICTAB BUHUKHEHHS TaKWX BIIHOCHH, iX
perjamMeHTalii B 3aJIeKHOCTI BiJl IPaBOBOIO PEKHUMY 3€Mellb, CIIBBIIHOILEHHS IHTEpPECIB
CTOpIH Ta 1H. 3aJUIIMIIOCS 1032 yBarorw, 0 OCOOJIMBO aKTyaJbHO B MPOEKLIi MOJaNbIIO]
peanizaitii 3emenpHO1 pedopmu.
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MOHATTS PEKYJIbTUBAIII 3EMEJIb SIK FOPUIUYHOI KATETOPIi
MicinkeBu4 A.JI., acuctent

XmenvHuybKuli yHisepcumem YnpasiinHs ma npasa

VY cTaTTi BUCBITIIIOETHCS MPUPOJIa BUHUKHEHHST TAKOT'O TEPMiHa, SIK PEeKYJIbTUBALliS B HAYKOBOMY,
TEXHIYHOMY, CUILCHKOTOCHOAAPCHKOMY Ta IOPUAWYHOMY acnekrax. IlofaeTbesi BH3HAYEHHS
JIAHOTO TEpMiHa, SIKE € IOPHIMYHO TPAMOTHUM Ta MPOIOHYETHCS B MOJAIBIIOMY BHECTH 3MiHH JIO
YHHHOTO 3€MEJLHOTO 3aKOHOJABCTBA, L0 CTOCYETHCSI OXOPOHU Ta PAIliOHaJHHOI'O BUKOPUCTAHHS
3eMeb.
Kniouosi  cnosa: pexyibmugayis, uuHHe 3eMelbHe 3aKOHOOABCME0, HAYKOBUU,  MEXHIYHULL
CIIbCLKO2OCNOOAPCHKULL MA IOPUOUYHUL ACTIEKT.

Mucunkesny  AJL. TIOHSTUE PEKYJIBTUBALIUM 3EMEJIb KAK IOPHUIUYECKOI
KATEI'OPUU / XMenbHUIKHMIA YHUBEPCUTET yIpaBJICHHS U NIpaBa, Y KpauHa
B crathe oTpaskeHa MpUpOJa BO3HHUKHOBEHHS TAKOT'O MOHATHS KaK PEKYJIbTUBAIMS B HAYIHOM,
TEXHUYECKOM, CEIhCKOXO3SMCTBEHHOM W B IOPHIUYECKOM acrekrax. llpemiaraercs maHHOE
OMpeNeICHHe BHECTH B JAJIbHEHINIEM B JNCHCTBYIOIIEE 3eMEIbHOE 3aKOHOAATEIbCTBO, KOTOPOE
KacaeTcsl OXPaHbl U PAIOHATILHOTO HCITOJIB30BAHUS 3EMETb.
Knmiouesvie cnosa: pexynomueayus, Oelicmayiowue 3eMelbHOe 3AKOHOOAMeNbCME0, HAYUHbI,
MEeXHUYeCKUll, CelbCKOX03UCMEEHHbIU U IOPUOUYECKULL ACNEK.

Misinkevich A.L. THE CONCEPTION OF THE LANDS RECLAMATION AS THE
JURIDICAL CATEGORY/ Khmelnitsky university of management and law, Ukraine

In the article nature of origin of such concept is reflected as reclamation is in scientific, technical,
agricultural and in legal aspects. This term determination is offered to bring in future in the current
landed legislation which touches a guard and rational use of earths.
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