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Bubpana aBTOpoM Tema € aKTyalbHOW. llompu 3HA4YHI yCHiXH
B yHi(ikamii MarepiaJbHUX 1 KOMI3IHHUX HOPM, IO PETYIHITh
MDKHApOJHI KOMEpIiHI TMPHUBATHONPABOBI BITHOCHHH, YCKJIaJIHEHI
IHO3EMHHUM €JIEMEHTOM, POJIb TPUHIUITY aBTOHOMIi BOJI CTOPiH HE
3MEHIIYEThCS. Y 3B’S3Ky 3 THM, IO MDKHApPOAHO-TIPABOBI AaKTH,
0 MICTATh BKa3aHi YyHi()iKOBaHI MarepiajbHi 1 KOJI3iHI HOPMH,
PEryIIoi0Th, SK IPAaBHIO, OOMEKEHHH Mepeik KOMEpIiHHHUX
JIOTOBOpIB 1 cepa ix 3acTocyBaHHS € OOMEKEHOK), 3BEPHEHHS JIO
HAIIOHAJILHOTO MpaBa Ti€l YW 1HIIOI AEPXKAaBU YaCTO CTA€ MPOCTO
HEeMUHYYUM. Y CBITJII [BOr0 ydacHUKH (YYaCHHK) MIDKHAPOIHHX
[PUBATHONPABOBUX BIJIHOCHH YacTO OTPUMYIOTh 3MOTY CaMOCTIHHO
0o0MpaTH 3aCTOCOBHE MPaBO, HABITh SKIIO € MIKHAPOIHO-IIPABOBHIA
aKT, [I0 PEryJIIE MPaBOBIJHOCHHH MK HHMH. BUpIilieHHS Oy/b-
SIKOTO CITOPY, 10 BUHHUKAE 3 JOTOBOPIB MI>KHAPOIHOT KYITIBIi-ITPOAAXKY
TOBApiB, HEPO3PHBHO MMOB’SI3aHE 3 PO3IIISIOM ITUTAHHS [TPO 3aCTOCOBHE
mpaBo. 3a3HaueHe MUTAHHS SBISETHCS Ty)ke 0araroacreKTHHM SIK i3
TOYKH 30py CIIOCOOY BU3HAUCHHS 3aCTOCOBHOTO MPAaBa, TAK 1 3 TOUKH
30py KOHKPETH3aIlil CaMOro KoJIa [HKepelt 3ralaHoro Mpasa.
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Bicnux 3anopizvkoeo nayionanvnozo yuisepcumemy. FOpuouuni nayku

The author-selected topic is relevant. Despite significant progress in
the unification of material and conflict rules governing international
commercial private-law relations complicated by a foreign element,
the role of the principle of autonomy of will of the parties is not
reduced. Due to the fact that international legal instruments containing
a uniform material and conflict rules governing, as a rule, a limited
range of commercial contracts, and their scope is limited, recourse to
the national law of a state often becomes inevitable. In light of this,
participants (participant) international private-law relations often get
the opportunity to choose applicable law, even in cases where there is
an international legal act regulating legal relations between them. The
aim of the article is the lighting of the autonomy of will of the parties
as a principle of private international law determine the applicable law,
and carried out the attempt to give a theoretical definition autonomy
of will of the parties. The principle of autonomy of will of the parties is
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widespread in the international practice, as in any contract, it is impossible
to foresee every situation that may arise during its execution. That is
why the parties should have the opportunity to exercise choice of law.
The decision of any dispute arising out of contracts for the international
sale of goods, is inextricably linked to the consideration of the question
of the applicable law. This question is very multidimensional from
the point of view of the method of determining the applicable law and terms
of specifying the range of sources mentioned law. Subject of research are
theoretical and methodological approaches to understanding the principle
of autonomy of will of the parties (Lex voluntatis) in International private
law and its common law characteristics. Results. Thus, we can conclude
that the autonomy of will of the parties is a fundamental of conflict
and legal bindings (formulas attachment), which plays a special role in
international contractual legal relations complicated by a foreign element.
In connection with the rapid development of private law relations
complicated by the foreign element in the institution of the autonomy
of will of the parties in International private law is becoming increasingly

important and requires in-depth study.

MeTa cTaTTi — BUCBITJICHHSI aBTOHOMI1 BOJIi CTOpiH
SIK TIPUHLMIYY MIKHapOJHOTO IPHBATHOTO IIpaBa, 10
Jla€ 3MOTY BU3HAYMTH 3aCTOCOBHE MPaBo. Takox aBTo-
poM 37ilicHeHa crpoda HajaTH HAyKOBO-TEOPETHUYHE
BHU3HAUCHHS aBTOHOMIs BOJII CTOPIH.

VY nHaykoBiil niTeparypi npobiaeMu JOCIiIKEeHHS
JaHOi TEMH PO3KPUTI B MpamsX TaKUX MPOBiJ-
Hux BueHuxX: A. AcockoBa, M. borycnascekoro,
H. Binkosa, O. [losreprt, B. 3BexoBa, B. Kupuuenka,
O. Mankuna, M. Pozenbepra, H. Tpurybosuua,
P. ®oncoma Ta iH.

Bukiag ocHoBHOro marepiagy HOCTiZKeHHS.
Lex voluntatis (aBroHOMist BOJi CTOpPiH (YyYacHHKIB
(yuacHuKa) MDKHApOIHHMX HPUBATHOIPABOBUX BiJ-
HOCHH) — 11e (pyHAaMEHTaTbHUN NPUHLUI OyHb-sIKOT
HalliOHAJIBHOT PUBATHONPABOBOI cucTeMHu. CyTHICTb
aBTOHOMI{ BoJi mossirae y cBoOOAi CTOPiH BCTyHaTH
a0o He BCTymaTtu B NMPUBATHONPABOBI BIJHOCHHH, SIK
y Bpery/bOBaHi, TaK i B He BPEryJIbOBaH1 3aKOHOABYO.

3akoH, 00paHUI YYaCHUKOM, SIKUH 31MCHUB Ipa-
BounH (lex voluntatis), siBisie co00r0 3aCTOCYBaHHS
mpaBa Ti€el AepkaBH, sIKy 00epyTb caMi cTopoHH. Lls
(dopMmyna TpUKPIMJICHHS, KA LIe MAa€ Ha3BY «aBTO-
HOMis BOJI», IPUHHATA B OLIBIIOCTI KpaiH. Sk Hawi-
OHaJIbHE KOJI3iliHE MpaBoO, TaK i MIXHApPOIHI JIOTO-
BOPH BUXOJSTH 13 TOTO, IO MiJ Yac BUPILIEHHS BCiX
KOJI31HUX UTaHb y cepi AOroBipHUX 3000B’I3aHb
BHPIIIATHLHOO € BOJIS CTOpPiH [1].

Y MixHapon{HOMYy MpPUBATHOMY MpaBi aBTOHOMis
BOJI Biflirpae 0cOOMUBY POJIb, aJKE BOHA BUCTYIIAE
SIK TPHEIMHE SIBUILE, a caMe: sIK Jukepesio MixkHapos-
HOT'0 IPUBATHOTO MPaBa, 0ro TOJIOBHUH CIeLiadbHUHI

IOPUHLNI 1 01HA 3 KOMi3IHHMX NpHB’s30K. Take momo-
YKEHHsI aBTOHOMi1 BOJIi € )eHOMEHOM 1 BIACTHBE TUTBKH

Mi>XHapoHOMY MTPUBATHOMY MpaBi.

Sk Komi3iiiHa MpHB’si3Ka aBTOHOMIsI BOJII paHilie
3aCTOCOBYBAJIACS TLIBKU 0 3000B’S3aJILHOTO CTATYTy
npaBoBigHOocuHU. Huni mpaBo, oOpaHe cTopoHamw,
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MO)Ke BU3Ha4aTu (popmanbHi, peqoBi, ACTIKTHI Ta 1HII
BiJIHOCHHH.

BitumsnsiHe (HallioHaJIbHE) 3aKOHOJIABCTBO YKpa-
iHM BU3HAuae, IO y BHUNAJAKaX, epegOadyeHux 3aKo-
HOM, yYaCHHKH (YYacCHHUK) IPaBOBIIHOCHH MOXYTb
CaMOCTIHHO 31ilicHIOBaTH BUOIp MpaBa, IO MiJIsTae
3aCTOCYBAaHHIO JI0 3MICTy NPUBATHONPABOBHUX BiIHO-
CHH.

Bubip npaBa mae OyTH sSIBHO BUPAKEHUM 200 IPSIMO
BUILIMBATH 3 JAili CTOPiH NPaBOYMHY, YMOB IIPABOYHHY
4y 00CTaBUH CIIPaBH, SIKi pO3IVIAAAIOTHCS B 1X CYKyII-
HOCTI, SIKIIO 1HIIIE He Mepe0adyeHo 3aKOHOM.

OCKITbKH O1IBIIICTh TPAaBOBUX CHCTEM BH3HAE Mpa-
BOBI CHCTEMH 1HIIMX KPaiH 1 3HAXOAUTHCS B MOCTIHHIH
MDKHAPOHIN B3a€MOJIii, aBTOHOMIIO BOJII BapTO PO3-
DIAJATH SIK BUpa3 CyTi mpasa [2].

ABTOHOMiSI BOJIi CTOPiH HOJISITAE B TOMY, LIO CTO-
POHHM B JIOTOBOPI MOXKYTh BCTAHOBJIOBAaTH Ha CBil
PO3Cya He TUTbKK YMOBH 1 3MICT JIOTOBOPY, a i BU3HA-
YaTH MPaBo, sIKe Oy/Ie 3aCTOCOBYBATHCS 10 YKIIAJACHOTO
HHMH JIOTOBODY.

Lex voluntatis (aBToHOMis1 BOJI CTOpiH (Y4aCHHKIB
(yuyacHuKa) MDKHApOAHMX MPUBATHONPABOBUX BiJ-
HOCHH) SIK JKEPENO MpaBa IOJsirac B 3M031 cy0’€k-
TiB JOroBopy oOparu OyIb-sKy MOJIETb TOBEIIHKH,
HIKOMY HE BiJIOMy, HIKMM HE BUIIPOOYBaHY, a0COIIOTHO
HOBY s 1i€i paBoBoi cuctemu. [IpuBarHi yroam He
MaroTh TIOPYLIYBATH JIEP>KaBHUX IMIIEPaTUBHUX HOPM
NPUBATHOTO TMpaBa I0AO0 (OPMH YrOg, TEPMiHY
[I030BHOI JaBHOCTI, MEXK BIAIIOBIIAIIBHOCTI.

[MpuHumn aBroHOMii BoNi cTOpiH HAOyB MOUIK-
PEHHS B MD>KHAPOAHIN MPAKTUL, OCKUIBKH B KOITHOMY
JIOTOBOP1 HEMOXKJIMBO Tiepe0aYuTH BCi CHUTYyarii, sKi
MOXKYTh BUHHKHYTH B IIpolieci Horo BukoHaHus. Came
TOMY CTOPOHH TIOBHHHI MaTH 3MOTY 3AiHCHUTH BUOIp
npasa. OJjHaK caMa 11 3MOTa Mae JI0IyCKaTUCs IPaBoM
BIJITIOBIIHUX JIEPKaB, B SIKMX 3HAXOJAATHCS TiIIPUEM-
CTBa CTOpiH, a00 ® MIKHAPOIHHM JOTOBOPOM BiJIIO-
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BigHUX JepkaB. CydacHa TEH/ISHITIS 10 BU3HAHHSA JIii
[IFOTO TTPHUHITUITY 3HANIIIIA TIPOsIB Y PUMCBKill KOHBEH-
1ii Mpo TpaBo, 3aCTOCOBHE JIO JOTOBIPHUX 3000B’s-
3aHb, yKiazaeHii B 1980 p. kpaiHamu €BpoIeHchKOro
CriiBTOBapHCTBa.

Bubip npaBa cropoHamMu, 3TifIHO 3 TIOJI0KEHHSIMHU
MixHapoqHOI KOHBEHIII MPO OXOpOHY iHTEpeciB
BHKOHABIIIB, BUPOOHUKIB (JOHOTpaM 1 oOpraHizamiit
MoBitleHHsT 1961 p. [3], maB OyTu mpsiMO BUpaxe-
HUI B yMOBax A0roBopy abo oOCTaBMHAaX CIIpaBH
a00 BHM3HAUEHO CIiAyBaTH 3 HUX. SIKIIO CTOPOHU HE
BHU3HAUWIN B JIOTOBOPI, SIKE MPaBO MiAJISTae 3acTo-
CYBaHHIO, TO, 3riiHO 3 KoHBeHIi€l0, 10MmycKaeThCs
3Mora BpaxyBaTH MOBYa3Hy BOJIIO CTOPiH, TaK 3BaHi
KOHKJIFOOEHTHI mii.

[IpuHIMn aBTOHOMIT BOJII CTOpIH mMepeadadYeHUi
1 B HU3II IHIIUX YyHIBEpPCAJIbHUX Ta PETiOHAIBHUX
MbkHapoaHux yroa. o Hux Hanexarb [aa3bka KOH-
BEHIIisl PO MIPABO, 3aCTOCOBHE 10 MDKHAPOAHOT KyTIiB-
Ti-ripoaxky ToBapis, 1955 p. [4], 'aa3pka KOHBEHIIIs
PO MPaBo, IO 3aCTOCOBYETHCS 10 areHTCHKUX YTO[,
1978 p. [5], T'aa3pka KOHBeHIIS MPO IMPaBO, 3aCTO-
COBHE JIO JIOTOBOPIB MIKHAPOAHOI KYMIBIIi-TIPOIAKY
ToBapiB, 1986 p. [6], Komekc MiKHapOIHOTO MPHUBAT-
Horo npaBa (Kozgekc bycramante) 1928 p. [7], Binen-
ChKa KOHBEHIIiS TIPO MPaBO MIXXHAPOIHUX JOTOBOPIB,
1994 p. [8] Ta iH.

3acTocyBaHHs CBOOOIM BHOOpPY IIpaBa CaMHMH
CTOpOHaMH TiepeqdaueHe B 3aKOHONABCTBI ABCTpIi,
®PH, VYropmmau, B’etHamy, Benecyenw, Ilombi,
Typeuunnu, LlBefinapii, KHP, EctoHnii, a Takox 3ako-
Hax Mpo MIXKHAPOJHE MIPUBATHE MTPaBo AzepOaiKany
1 I'py3ii, uuBinpHMX Konekcax iHmmx kpain CHZL.

[lpuHumn aBTOHOMIl BOJII 3aiiMae LEHTpalbHE
MICIIe B HAIllOHAJIFHHUX MPABOBHX CHUCTEMaXx, 1HIII K
KOJIi3iiHI TPUB’SI3KM MAlOTh JOMOMDKHHUI XapakTep
1 BUKOPHCTOBYIOTBCS JIMIIE 32 BiJICYTHOCTI BHOOpPY
3aCTOCOBYBAHOT'O [IPaBa CTOPOHAMH JIOTOBOPY, HaIpH-
knany cr. 19 HusineHoro xogekcy 1948 p. Apadcbkoi
PecnyOnikn €runer 3akpimiene nonoxeHHs: «Jloro-
BOpPHBIE 00513aTENILCTBA PETYIUPYIOTCS 3aKOHOM MECTa
KHUTENbCTBA, KOTZa OHO SIBJISIETCS] 00IMM U1 00enx
JIOrOBapUBAIOLINXCS] CTOPOH, M, B OTCYTCTBHE OOLIETo
MECTa JKUTEIbCTBA, 3aKOHOM MECTa, II¢ JOrOBOpP ObLI
3aKiroueH. Bee 910 meiicTByeT, eciu TOJIbKO CTOPOHBI
HE JIOTOBOPSITCS. MJIM €CIIM U3 OOCTOSATENLCTB HE Clle-
JIYeT, YTO AOJDKEH OBbITh MPUMEHEH APYToM 3akoH» [9].

3 omuiny Ha 3a3HauyeHe, B 3aKOHOAABCTBI Pi3HHX
JieprKaB aBTOHOMIsl BOJII CTOPiH 3a3BHYali BU3HAETHCSL.
Jomyctumi MeKi aBTOHOMIi BOJII CTOPiH PO3YMIIOThCS
B 3aKOHOZIABCTBAaX JeprkaB MO-pi3HOMY. B onHHX Kpa-
{HaX BOHA HIiYMM He oOMexyerhcs. lle o3Hauae, mo
CTOPOHHM, YKIABIIM YTOAYy, MOXYTh HiINOPSAKYBaTH
ii Oyab-sikiii mpaBoBiii cucteMi. B iHmmMX kpaiHax i€
NPUHLMI JIOKaJi3alii JOroBopy: yYacHHKH MOXYTb
BIJIBHO 00OpaTH Mpaso, ajle TIIbKU TaKe, SIKE OB’ I3aHe
3 miero yrogoro. OHak B yrojax KyHiBii-IPOTAXKy

Bicnux 3anopizvkoeo nayionanvnozo yuisepcumemy. FOpuouuni nayku

TOBapiB BUOIp 3aKOHY CAaMUMHU yYaCHHKaMH 3yCTpida-
€TBCS PIJIKO.

VY 3akOHOAABCTBI HU3KM JEpKaB IepeadadeHo,
IO B TUX BUIAJKaX, KOJHM BOJSI CTOPIH B YTroJli B3a-
rani He Oyna BHpa)KeHa, 3aCTOCOBYETHCS MPHHIUIT
3aKOHY Micll BUMHEHHS JoroBopy. OgHak B yMmo-
BaX PO3BUTKY CYYaCHUX TEXHIUYHHMX 3aCO0IB 3B’SI3KY
3aCTOCYBaHHS IILOTO TMPHUHIUIY € CEPHO3HI TpyI-
HOLI1, OCKIJIBKH B Tajy31 Mi>KHApOAHOI TOPTriBii 3Ha-
YHa YaCTHUHA YTOJl YKJIAAA€ThCS LUISIXOM JINCTYBaHHS,
no Ttenerpady, Tenerainy, To0TO B GOpMi yrox Mix
«BlICYTHIMM». MicueM YKJIaJeHHS JOTOBOPY IpH
BOMY BBa)KaeThCsl TOM HAcEJCHUH MYHKT, 1¢ BiaOy-
Jacst OCTaHHSI Jisl.

[TuranHs npo te, Ae came BigOya0Cs Taka OCTaHHS
s, BUPILIYETHCS B KpaiHax mo-pisHomy. Hanpukiarn,
HanioHanbHe TpaBo BenukoOpuranii, CLUA, Smnonii
BU3HAYaeE, 1110 YTroJia BBAXKAETHCS BANHEHOIO B MOMEHT
1 B MiCIli, 3BIIKM BiJIpaBJICHUN aKIenT (Tak 3BaHa
TEOpisl «IOIITOBOI CKPUHBKW»), TOOTO 3roAa Ha
oTpuMaHy odepry, a 3a MpaBOM IHIIUX KpaiH yroaa
BBA)KAETHCS YKIIAJICHOIO B MiCIli OTPUMaHHS aKLENTY
odepeHToM.

ABTOHOMISI BOJII CTOpiH y MIKHApOJHOMY MpH-
BaTHOMY NpaBi Mpu BUOOpi CTaTyTy JENiKTHOTO
3000B’s13aHHS Peaji3yeTbcsi B MeXax Teopil Makcu-
MaJIbHOTO BpaxyBaHHs IHTEpeCy MOTepHijioro (CTo-
pin). [Ipuyomy BuOip MoXKe HagaBaTHCh JIUILE MTOTEP-
oMy (OIHOCTOPOHHSI aBTOHOMisT), 000M CTOpOHAM
(TBOCTOPOHHSI aBTOHOMisl), B MeXaxX BH3HAYCHUX
MPaBOMOPSAKIB (OOMEKEeHa aBTOHOMisl), HA PO3CYI
cTopoHH (He oOMexkeHa aBToHOMis) [10].

BucHoBkn. TakuM 4yMHOM, MOXKHA 3pOOUTH BUCHO-
BOK, 1110 aBTOHOMIS BOJII CTOPIH € HE JIMIIE 3arajlbHuM
Ta QyHIaMEHTAIBHUM IPUHIMIIOM MiXXHapOIHOTO NpH-
BaTHOTO TIpaBa, a i OJIHIEI0 3 OCHOBHUX KOJi3iHHO-TIpa-
BOBUX IPUB 30K ((hOpMyJI IPUKPIILIEHHS ), SIKa Biirpae
0COOJTMBY pOJIb Y MIKHAPOIHUX JOTOBIPHHUX TPABOBII-
HOCHHAX, YCKJIAJHEHUX 1HO3EMHUM €JIEMEHTOM.

Taxox IHCTUTYT aBTOHOMIsI BOJIi CTOpiH BiZirpae
B MiKHapogHOMY IIPHUBaTHOMY IPaBi ABOSKY POJIb —
SK MOTO OCHOBHHMU CHEIiallbHUM TMPUHIMII 1 OJHA
3 KOJI3IMHUX TPUB’SA30K. Y pasi 3aCTOCYBaHHS aBTO-
HOMIi BOJI SIK KONI3iHOI MPWB’SI3KH CyI y TIpoIeci
BHOOpY IpaBa KepyeThCs HAMIpOM CTOPiH, SIKi BYH-
HUJIH YTOAY.

Y MixHapoqHOMY HpPUBaTHOMY IIpaBi aBTOHO-
Misl BOJII BUCTyHA€ SIK TPUEAMHE SIBHILIE, a caMe: SIK
JoKepeno MiKHapoIHOro IMPHUBAaTHOIO IpaBa, HOro
TOJIOBHUH CHeTialIbHUI IPUHIIUT 1 O/THA 3 KOMI31HHIX
MIPUB’ SI30K.

VY 3B’3Ky 31 CTPIMKHUM PO3BUTKOM IIPHBATHO-
NPaBOBHUX BiJIHOCHH, YCKJIQAHEHUX HAsBHICTIO 1HO-
3eMHOTO €JIEMEHTY, IHCTUTYT aBTOHOMII BOJIi CTOpiH
y MixkHapomHOMY MpUBaTHOMY IpaBi HaOyBae Oijb-
LIOTO 3HAYCHHS Ta MOTpelye MOrIHOIEHOro IOCi-
JOKEHHSL.
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