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LEGAL GROUNDS CIVIL LIABILITY OF THE CARRIER UNDER THE CONTRACT
OF TRANSPORTATION OF THE PASSENGER

Abrikosov D.S., researcher

Zaporizhzhya national university

The topic of the article is devoted to topical issues of civil liability of the carrier under the contract of the
carriage of passengers. The urgency is due to several factors, including irresponsible violations passengers
rights on the part of carriers that caused deficiencies and gaps of positive law and special traditions of
transport, which contain a limited civil liability carriers.
Despite the existence of fundamental research Kanzafarova 1.S. "Theoretical foundations of civil liability in
Ukraine™ theory of civil law continue discussion about essence of civil liability as such (contract and tort)
essentially contractual liability as a consequence of an obligation or a separate accessory obligation which has
perform the debtor. Its requires careful, researches of civil liability of carriers for breach of contract of the
carriage the passenger in the context of transportation the different types of transport, as the latter has its own
characteristics, due to the technological specifics of different types of transport and the level of regulatory
carriage of passengers by different types of transport.

Key words: contract, passenger transportation, civil liability, illegal behavior, blame, necessary causation,

compensation, damages, moral damages.

A6pukocos JI.C. TIPABOBBIE OCHOBAHMSI TPAXKJIAHCKO-TIPABOBOII OTBETCTBEHHOCTH
[NEPEBO3UMKA IIO0 AOI'OBOPY IEPEBO3KHU ITACCAXMWPA / 3anopoxckuil HalHOHAJIbHBINA
YHUBEPCUTET, YKpanHa

Tema CTaThU MOCBSIIEHA aKTYalbHBIM BOIPOCAM TPaXKAaHCKO-MPABOBOM OTBETCTBEHHOCTH MEPEBO3UYHKA 10
JIOTOBOPY TMEPEBO3KH IMAcCaXUpa. AKTYyaJbHOCTh O0OYyCIIOBIE€HAa psaoM (DAaKTOpOB, Cpeau KOTOPBIX
0C30TBETCTBCHHBIC CO CTOPOHBI ICPEBO3YMKOB HAPYIICHUSI MPaB MACCAKUPOB, YTO, B CBOK OYEpElb,
00yCIIOBIICHO HEJOCTaTKaMKU M TpoOeNaMy MO3UTUBHOTO MPaBa W OCOOBIMH TPATUIMSMH TPAHCIIOPTHOM
cdepbl, CoIepKANIMU OTPAHUYCHHE TPAKIAHCKO-TIPABOBON OTBETCTBEHHOCTH MEPEBO3YHKOB.

Hecmotpst Ha Hammume ¢yHmaMmeHtambHOro mccienoBanus Kamszagpaposa W.C. «TeopeTndeckne OCHOBBI
IPaXIAHCKO-TIPABOBON OTBETCTBEHHOCTH B YKpaWHE», B TEOPHH T'PAKIAHCKOTO MpaBa IPOIOIIKAIOTCS
JIMCKYCCHU OTHOCHUTEIBHO CYIIHOCTH I'PaXJIaHCKO-IIPABOBON OTBETCTBEHHOCTH KaK TAKOBOH (IOrOBOPHOIT U
JICJIMKTHOM), CYIIHOCTH JOTOBOPHOH OTBETCTBEHHOCTH KaK CJICJCTBHS HEBBIOJIHEHHs 0053aTe]bCTBA N
OT/ICNIBHOTO AKLIECCOPHOTO 00s3aTeNIbCTBA, KOTOPOE JOJDKEH BBIIOJIHUTH JOIKHHUK. TpeOyer THiaTenbHOro
HCCIIEIOBAaHMs I'PaKIAHCKO-TIPABOBAasi OTBETCTBEHHOCTH IEPEBO3UMKOB 32 HApyIICHHE YCIOBHH IOTOBOpa
MIePEBO3KH MACCAXKUPA B pa3pe3e MepeBO3KH OTAEIHBIMI BUAAMH TPAHCIIOPTA, IIOCKOIBKY MOCIISTHSS NMEeT
CBOM OCOOCHHOCTH, OOYCIOBIICHHBIE TEXHOJOTHUECKOW CIENU(HUKON pa3MYHBIX BUIOB TPAHCIIOPTA H
YPOBHEM HOPMATHBHOT'O PETyIHPOBAHHS IIEPEBO30K MACCAXKHUPOB PA3INIHBIMU BHIAAMH TPAHCIIOPTA.

Knouesvie  cnosa: — 002060p,  nepesosku  naccaxcupd, — epaxs#cOaHCKO-npasosds — OMEemcmeeHHOCMy,

npomusonpasHoe noseoeHue, GUHd, HeOOXOOUMAS NPUYUHHAA C6A3b, KOMNEHCayus, eo3mewjenue, ywepo,

Mopanvhblil 8peo.

A6pukocos  J.C. TIPABOBI IIIJICTABHM ILIMBUIBHO-TIPABOBOI  BIJIIOBIJJAJILHOCTI
[NEPEBI3BHUKA 3A JAOI'OBOPOM IIEPEBE3EHHS ITACAXWPA / 3anopi3pkuil HaliOHAIEHHHA
yHIBepcuTeT, YKpaina

Tema cTaTTi TpUCBSYCHA aKTyaJlbHHUM IMTaHHSAM IHMBUIBHO-TIPABOBOI BiIIOBITATBHOCTI IEpEBI3HUKA 3a
JIOTOBOPOM  TIEPEBE3CHHS Macakupa. AKTyalbHICTH 3yMOBIICHa psIoM (DakTopiB, cepex  SKHX
0e3BianoBiganbHe 3 OOKY TMEPEBI3HHUKIB MOPYIICHHS MpaB MACaXHUPIB, MO 3yMOBICHE HEIOMIKAMH Ta
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HpOraJMHAMK O3UTHBHOTO MpaBa Ta 0COOIMBUMY TPAJHLISIMU TPAHCIIOPTHOT CepH, sIKi MICTATH OOMEKEHY
LUBUILHO-TIPABOBY BiAIOBIJAIBHICTh TIEPEBI3HUKIB.

He nuBnstamcs Ha HasBHICTH (yHIaMeHTaimbHOTO mociimkenHs Kamsadaposoi I1.C. «Teopetnuni ocHoBH
[MBUIFHO-TIPABOBOI BIINOBIAAIBHOCTI B YKpaiHi», y Teopil MUBUIBHOTO TpaBa TPHBAIOTh AUCKYCIi MIOA0
CYTHOCTI IIMBUIBHO-IIPABOBOI BiAMOBINANBHOCTI SK TaKOl (ZOTOBIPHOI Ta I03aJ0TOBIPHOT); IMIONO CYTHOCTI
JIOrOBipHOI  BIJMOBINAMBHOCTI SIK HACHiAKY HEBMKOHAHHS 3000B’SI3aHHS YU OKPEMOIO aKIECOPHOIO
3000B’sI3aHHS, SKE Mae€ BUKOHATH OOPXHHUK; 11 MiJCTaB, 30KpeMa IIMBITBHO-NIPABOBA BiIMOBIAAIbHICTH
MEPEBI3HMUKIB 32 MOPYIICHHS yYMOB JOTOBOPY MEPEBE3CHHS Macakupa B PO3pi3i MEPEeBE3CHHS OKPEMHMHU
BUJIAMU TPAHCIIOPTY, OCKUIBKM OCTaHHS Ma€ CBOI OCOOJMBOCTI, 3yMOBJIEHI TEXHOJOTIYHOIO CIenn(iKoo
PI3HUX BHIIB TPAaHCHOPTY Ta PIBHEM HOPMATHUBHOTO PETYIIOBAHHS IEPEBE3CHb MAcaXUPIiB PI3HAMHU BHIAMHU
TPaHCIOPTY.

ABTOp J1a€ BU3HAYCHHS IMBIIHHO-IIPABOBOI BiAMOBIJaIBHOCTI SK OXOPOHHOTO, TOJATKOBOTO (AKLECOPHOTO)
3000B’s13aHHS (TIPABOBIAHOLICHHS), 10 BMHHWKAE BHACTIJOK TOPYLICHHS MPaBOBOI HOpPMHU (3aKkpiruieHoi B
aKTax I[IMBUJIBHOTO 3aKOHOJABCTBA YH JIOTOBOpPi), 3MICTOM $IKOTO € OO0OB’S30K TMOpYIIHUKA Yepes3
3aCTOCYBaHHSI CHCTEMH IMBUIBHO-IIPAaBOBUX 3acC00iB BIUIMBY Ha HBOro (HOro ITOBEAIHKY) BiJHOBHTH
MaTepiallbHUH CTaH MOTepITLIo] BHACIIIOK IIPaBOIIOPYIICHH 0co0H, a00 KOMIICHCYBAaTH 3aB/aHi iif 30MTKu.

MoskHa KOHCTaTyBaTH, 110 Hapasi JIOCHTh 4aCTO MAIOTh MicCIle IIOPYIICHHS NpaB ITacaKMpiB MEPEeBI3HUKAMHU.
IIpu npomy kommeHcaTopHa (YHKIIS HUBUIBHOTO TpaBa, IO MOBMHHA MaTH MPOSIB Y LUBUILHO-TIPAaBOBIH
BiANOBiZanbHOCTI, ne-(hakto He naie. Ilompm HasBHE HOPMATHUBHE PETYNIOBAHHS IEPEBE3CHb IMACAXKHPIB,
¢opmanizoBane B llpaBunax mepeBe3eHb MACAKHUPIB PISHUMH BHIAMH TPAHCIIOPTY, MEXaHI3M IMPaBOBOTO
PperyJIoBaHHS IOCTIHKYBaHUX PABOBIIHOCHH € HEE()EKTHBHUM.

TpaHCIIOPTHI CTaTyTH Ta KOJEKCH, ITPaBUIIa MIEPEBE3CHb MACAKUPIB OKPEMUM BUIaMH TPAHCIIOPTY HE MICTATh
MiZicTaB, PO3MIpiB Ta MEX BiJIIOBIIIBHOCTI IMEpEeBi3HUKA. Y KpamoMy BHIIQJIKY, 32 CKacyBaHHS peicy
MMacaXupoBi OyJie TIOBEPHYTO BapTiCTh KBUTKA. 3a BTPATY YU MOIIKO/PKEHHS Oaraxky BiIIIKOJOBYETHCS HOTO
OTOJIONIEHA UM JIIiCHA BapTICTB.

Bunstox cknanu HoBuit ITositpsinunii Koneke Ykpainu Bix 19 tpasus 2011 p. [1] Ta IIpaBuna noBitpsHUX
nepeBe3eHp nacaxupis i 6araxy Bix 30.11.2012 p. [2], sixi Oy npuitHATI BIAMOBIAHO 10 BUMOT PermamenTy
(€C) €pponeiicbkoro Ilapnamenty ta Pagu Bin 11 motoro 2004 poxy «IIpo 3ampoBa/pKeHHs 3aralbHUX
HpaBUJI KOMIIEHCALlIT Ta JOMIOMOTH MacakupaM y pa3i BiIMOBH y NEPEBE3CHHI Ta CKACYBAaHHS UM TPHBAJIOT
3aTpuMKH  peiiciB» [3], MoHpeanbcbkoi KOHBEHIII Mpo YHi(IKaIilo [OESKUX MPaBWI MIKHAPOTHHX
MOBITPSIHUX TiepeBe3eHb 1999 poky [4]. BoHM 3akpinuiiy mifCTaBH, pO3MIPH Ta MEXi IHUBIIBHO-IIPABOBOT
Bi/ITIOBITATBHOCTI TIEPEBi3HUKA MEPE TACAKUPOM.

Ha nepekoHaHHs aBTOpa, MiJCTABOIO IS BiAIOBIZAIBHOCTI 3a MOPYLICHHS YMOB JOTOBOPY 3 IIEPEBE3CHHS
nacaxupa CliJl BH3HATH CKJIaJ IPaBONOPYIICHHs, SKUH IOJArae B HEBHKOHaHHI a00 HEHAJIKHOMY
BUKOHAHHI JIOrOBIpHUX 3000B’si3aHb (BiAMiHA pelcy, HEMOJAHHS TPAHCIIOPTHOrO 3aco0y, 3ari3HEeHHs
BIANIPABIICHHSI TPAHCIIOPTHOTO 3ac00Y YK HOro MpUOYTTS 10 MYHKTY NPU3HAUYEHHS, HEBUKOHAHHS YMOB 11010
6e3nexn Ta KoM(QOPTHOCTI TIEPEBE3EHHS, 3aBJaHHS ILIKO/IH JKUTTIO Ta 370POB’F0 MACAKHPA).

ABTOp MiATPUMYE TO3MLIIO 1010 HEJOMYCTUMOCTI BCTAHOBJICHHSI OOMEXEeHOT BiIIIOBIIAJILHOCTI MepeBi3HUKA
3a JIOTOBOPOM TIEPEBE3EHHS MAcakupa, OCKUIBKM 1€ CHPUYMHSAE HEBUIIPABAAHE IIOCTA0ICHHS
BiTHOBIMIOBANBHOI (DYHKIIi OUBUIFHO-TIPABOBO{ BiANOBIAAIBHOCTI, MOPYUICHHS MPUHLUITY PiBHOCTI CTOpiH
(craBuTh y 0Oe€33axMCHE MOJOKEHHS TAacakupa) 1 NPUHLOUIY CHPaBEIIMBOCTI SK OCHOBHHX MPHHIIMIIIB
LUBUIFHOTO TIpaBa.
Kniouogi cnosa: 00206ip, nepesezents nacaxicupa, YUusLibHO-npasosa i0N0GI0AIbHICHb, NPOMUNPAGHA NOGEOIHKA,
BUHA, HEOOXIOHUL NPUYUHHULL 36 30K, KOMNEHCAYIs, 8IOUKOOYEAHHS, 30UMKU, MOPATbHA WKOOd.

Background is due the growing role of contracts to regulate civil relations, and relations of passengers
in particular However, analysis of civil cases decided by the courts of Ukraine indicates exaggeration
of the role of self-regulation of contractual relations with separate types passenger vehicles. It can be
noted that at present often have been the violation of the rights of passengers by carriers. Thus the
compensatory function of civil law, which must be a manifestation of civil liability, doesn’t work.
Despite existing regulation carriage of passengers, formalized in the Rules of passenger different types
of transport, the mechanism of regulation of legal subjects is ineffective.

This preliminary conclusion is due to the inefficiency of the structural element of the mechanism and
regulation, namely the protection of violated civil rights and interests. Thus performance of subjective
rights depends on the efficiency of their protection in case of violation.

Most of these Regulations contains neither the size nor reason, nor the limits of civil liability, or the
mechanism of its imposition.

This requires the study and analysis of positive law, which carried the legal regulation of transport of
passengers, research and intelligence relationships with passengers.
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Should be noted that researching on civil liability studied such scientists as: M.M. Agarkov,
O.C. Joffe, S.S. Alekseev, A.O. Sobchak, R.O. Halfina, D.V. Bobrova, T.V. Bodnar, V.l. Borisova,
M.l. Braginsky, S.M. Bratus, V.V. Vitryanskyy, V.P. Gribanov, O.V. Dzera, I.V. Zhylinkova,
V.M. Kossack, I.S. Kanzafarova, N.S. Kuznetsova, V.V. Lutz, R.A. Maidanyk, N.O. Saniahmetova,
M.M. Sibilov, LV. Spasibo-Fateevf, R.O. Stefanchuk, E.O. Haritonov, A.l. Kharitonova,
J.M. Shevchenko et al.

Special studies of civil liability in Ukraine are not available currently. Some refinement are in the
writings Nechypurenko O.M "Civil legal regulation Carriage Taxi" (2008) [5] A.O. Minchenko "The
contract of carriage passengers and luggage by rail in Ukraine" (2011) [6].

Paryshkura V. is notes that the main obligations of the state is to affirm and ensure human rights and
freedoms. The implementation of this institute is done including through institution of civil liability [7, 66].

The lack of unity among the scientists of civil law on the legal nature of civil liability and civil
liability for failure to perform or improper performance of the contract of carriage passenger a
particular mode of transport makes the need to apply primarily to general theoretical and general
provisions of civil law.

At one time Halfina R.O. said that using legal standard that establishes responsibilities have an impact
on the motivation of behavior through prevention of the relationship [8, 56]. There are differences
between the rules that establish liability for violation of obligations. Arise in making lawful acts and
regulations which establish liability for damage. She said that in the first case, the legal relationship
existing between the parties to the contract (obligation), in another connection occurs only after
damage, and in addition does not exist [8, 60].

This statement makes sense, especially when establishing specific separation of civil liability for
contractual and non-contractual (damage). However, for example, the contract of carriage passenger
damage caused to the life or health of the latter is recovered under the provisions of Chapter 82 of the
Central Committee of Ukraine (damages), which implies that the non-contractual liability may arise
during the execution of a contract.

A.B. Hrynyak analyzing the contractual responsibilities of contract obligations defined the latter as a
kind of civil liability. The last, in his opinion, should maintain its value decisive factor in preventive
legal impact on the behavior of its sides [9]. The same role in liabilities for passengers.

Analysis scientist’s works in the area of civil law, which engaged in the research of civil liability,
indicates that currently there are different approaches to understanding essence. This requires the
expression of the author’s position on this issue.

E.O. Kharitonov said that quite often civil liability is defined as the obligation that existed previously
(scripting contractual obligations), or first emerged as a result of the offense, and executed under
coercion [10, 467; 11, 103].

There is classic definition, according to which civil liability is a form of state coercion, which consists
of collecting property infringer Court of sanctions to impose on his property unfavorable
consequences of his behavior and aim at restoring the economic status of the injured person [12, 431].

O.A. Pushkin of his time pointed out debatability of the problems of determining essence of civil
liability. He disagreed with the position of SN Bratus, who claimed that civil liability for violation of
the obligation includes all coercive means of influencing the debtor, including those that encouraged it
to the real performance of the obligation. The voluntary fulfillment obligation that may be imposed by
a court for an offense is not a liability [11, 43].

In confirmation of his arguments Pushkin O.A pointed out that firstly, in this sense responsibility loses
its specific signs, and secondly, civil liability for obligations must always compensatory, and therefore
can be implemented without affecting jurisdictional bodies, because of the possibility of coercion and
only awareness violator of his misconduct [13, 415].

However, in Ukraine among scientists of civil law expressed a new position regarding the nature of
civil liability. For example, V.D. Primak believes that the responsibility is additional or new,
unfulfiled obligation on the debtor’s obligation, through its property to restore the broken property
status of the creditor (the victim) or compensate moral damage the last [14, 47].
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In the opinion of Shyshka R.B., civil liability for violations of the obligations arises from the contract
escalation accessory obligation as a result of violations of contractual obligations in civil liability.

In other words, voluntary compliance violator statutory or contract obligations accessory is not civil
liability because there is no state coercion (which is based on a court decision on a particular dispute).

R.B. Shyshka explained his position. "Tort has a specific composition (corpus delicate civiler), which
is currently shared by tort violations of obligations as well as to civil liability as an obligation of the
offender to feel the negative consequences or personal property provided for by law and / or contract.
This leads to a number of inconveniences in theoretical understanding of these categories and more
practice. There are publications where all these categories are mixed and voluntary compliance
accessory obligation that arose from the offense, shall be construed as civil liability. With that disagree
categorically because legal responsibility for its substance is applied to the offenders penalties
provided by law that are provided to enforce the state and is the legal relationship between the state
and its agencies and the offender, in respect of which legal sanctions are applied [15, 105].

To uncertainty serves incompleteness as the positive effects of regulation offenses in chapters 51 and
especially 82 CC of Ukraine. The first three articles of Chapter 51 starting CC, including art. 611, not
mentioned anywhere as a result of such prosecution. It seems that all the Art. 611 CC of Ukraine
consequences themselves as civil liability is regulated separately. But this is not so: they are
accessorial obligations and failure this obligation grows in the civil sanction. While some of them are
not by their nature, including a change of contract, termination liability as a result of unilateral waiver
of liability if it is established by contract or law, or termination of the contract. They apply only to
contract and regulated at the level of the consequences of breach of contractual obligations. There are
cannot to be common to all obligations consequently» [16, 512].

In other words, in civil law at the legislative level, there is a paradox. Civil Code of Ukraine does not
contain a definition or civil legal relationship, or civil liability. 1. Zhylinkova noted that despite
scientific applications category relationship, it is used in the Civil Code of Ukraine twice — in
determining liability (Part 1 of Art.509 CC of Ukraine) and representation (Part 1 of Art.237 CC of
Ukraine). However, in Book 1 of the CC are three components of this relationship: persons, objects of
civil rights, civil rights and obligations [17, 11]. However art.11 CC of Ukraine affirms that the
grounds of civil rights and obligations are contracts and other legal documents. In theory of civil law
they are the bases of civil legal relations, the contents of which are components of rights and
obligations.

As rightly observed Shyshka R.B. from civil liability is stored this situation. Chapter 51 Civil Code of
Ukraine does not define civil liability, while at the same time her art. 611 CC of consolidating the
legal consequences of violations of the obligation (including contractual), among others, provides for
the payment of liquidated damages and damages for losses sustained, that the theory of civil law
recognized forms of realization of civil liability.

A.B. Hrynyak in his study found that currently exists in the doctrine of the four views on the concept
of civil liability, namely 1) as a sanction for the offense [18, 8; 19, 8]; 2) as a security relationship, the
elements of which are the appropriate subjects, objects and content of [20, 19; 21, 111]; 3) civil
liability determined by the category "duty» [14, 47]; 4) as a system of civil remedies [22, 100].

In these points of view, we believe that perceived characteristics of civil liability as an integrated legal
phenomenon, which has its own characteristics, role and importance in the legal regulation of
relations. That is, these positions do not contradict but complement manifestations of civil (including
contractual) liability.

In other words, civil responsibility contains all of these characteristics. E.O. Kharitonov agreeing with
the understanding of civil liability as a duty, said his features, as opposed to the usual obligation
prescribed by law or contract, obligation, responsibility rests with the offender contract. That’s why it
is formulated by the relevant legal regulations or in the contract — to those of its paragraphs, which
provides the consequences of failure or improper fulfillment of contractual obligations [10, 468].

In concise form specified provides a reasonable grounds for determining civil liability as security,
additional (accessory) commitment (relationship) resulting from the breach of legal provisions (fixed
in acts of civil law or contract) whose content is the responsibility of the offender through the use of
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civil remedies influence on him (his behavior) to restore the financial status of the injured person as a
result of the offense, or to compensate for damage caused to her.

In the theory of civil law are two main types of civil liability — contractual and non-contractual (from
harm). The dissertation I.S. Kanzafarova substantiated that this division into species is of no use,
however, is the correct application of the category "legal mode". On this basis, it offered to
distinguishing legal and contractual regimes of civil liability. In turn, the legal regime can be general and
special. The overall legal regime is valid for all cases of liability other than those for which there are
special modes. The general legal regime of civil liability can be divided into: 1) the mode of liability for
breach of contractual obligations, 2) mode of liability for damage or property damage, 3) mode of
liability for damage or non-pecuniary (moral) damages. Special legal regime is established when the
legislators, for whatever reasons, excludes certain cases the responsibility of the application of the
general regime. The purpose of the special legal regime may or may limit the liability, or the
establishment of a special procedure of imposing conditions, or a combination of these factors [23, 20].

Regarding the liability of the carrier under the contract of carriage of passengers in the research stated
that it is limited repeatedly. Of course, the legislation provides for the possibility, in accordance with the
principle of freedom of contract, establishing bases and limits of liability under the contract by the parties
independently investigated, which is an act of self-control exercised within the limits set by law.

However, due to the specifics of the contract passenger transportation by different modes of transport
(road, rail, air, sea, river), except passenger cab (which may be a manifestation of the principle of
discretionary at the conclusion of the contract of carriage passenger), the latter is not possible because
the passenger transport common use makes regulation of the relations of the public treaty of Accession
which passengers (as a side agreement) prevented influence the contract terms.

The legislator instead of resort to the regulatory stabilization (create guarantees the right to freedom of
movement of passenger), uses a special mode of responsibility of the carrier (the limited liability).

According |.S. Kanzafarova consolidation of the civil legislation of Ukraine limited liability individual
subjects of civil rights leads unjustifiable weakening of Renewable function of civil liability, breach of
the principle of equality of arms and the principle of justice as the basic principles of civil law [23, 9].

Besides, the general provisions on civil liability established by chapter 51 of the CC of Ukraine, do not
address the possibility of regulatory constraints. De facto, it introduced the head of the Central
Committee of Ukraine 64 (Transportation), the analysis of which will be done later. Instead, Art.400
of the Civil Code stipulates that in certain types of liabilities for obligations associated with certain
activities may be restricted by law entitled to full compensation (limited liability).

The peculiarity of civil liability for violating the conditions the contract of carriage the passenger is to
have an exclusive list of violations of the contract, which comes under the responsibility of the carrier.
Thus, the Central Committee of Ukraine in Chapter 64 of the Central Committee of Ukraine
(Transportation) provided: carrier liability for the failure of the vehicle (Art.921 CC), the carrier’s
liability for passenger delay and deadlines for bringing passengers to the destination (Art.922 CC), the
carrier’s liability for damage caused injury, other impairment of health or death of passenger (Art.928
CC of Ukraine).

The analysis relevant articles of the Civil Code (Art.919, 921, 922) notes that most penalties in the CC
is not installed. In articles provided that liability is established agreement of the parties, transport
charters and codes. In public contracts, that are the contract of carriage passenger public transport, this
"agreement" is not possible.

Transport charters and codes, and other regulations, including the Charter of road transport Ukrainian
SSR 1969 [24]. Rules for road passenger transport services on February 18, 1997 [25]; Charter
railways of Ukraine dated April 6, 1998 [26], Rules passenger, baggage, freight and mail by railway
transport of Ukraine from 27.12.2006 [27] does not contain the grounds and limits size of the carrier’s
liability. In the best cases, in case of flight cancellation, passengers will be refunded the ticket price.
For loss or damage to baggage or refunded announced its real value, or the amount of real damage.

Air Code of Ukraine of May 19, 2011 [1], Rules of Air Carriage of Passengers and Luggage by
30/11/2012 [2] adopted in accordance with Regulation (EC) of the European Parliament and of the
Council of 11 February 2004 "On introduction of common rules compensation and assistance to
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passengers in the event of denied boarding and cancellation or long delay of flights" [3], Montreal
Convention for the Unification of certain Rules Relating to international Carriage by Air 1999 [4], in
contrast to other acts which regulate the carriage of passengers by other modes of transport, fixed the
grounds, dimensions and boundaries of the civil liability of the carrier to the passenger.

Thus, according to Chapter 4 of the Rules XXVII air transportation of passengers and baggage
Ukraine, the carrier cannot exclude or limit its liability for damage caused to the life or health of the
passenger the amount of $ 113,100 SDR per passenger (1 SDR = 0,42 EUR).

The carrier’s liability for damages due to delay is limited to 4694 SDRs per passenger with respect to
(luggage — 1131 SDRs).

If passengers denied boarding against their will, the carrier must pay compensation of 250 euros — for
flights up to 1,500 km, € 400 — from 1500 to 3500 km, 600 euros — more than 3500 km.

M.O. Sergeeva [28, 5] noted that the relationship of the maritime transportation of passengers, in
addition to the National Legislation, regulated by international treaties and conventions including the
Athens Convention on the carriage by sea of passengers and their luggage 1974 (Ukraine joined in
1994) and the Convention on limitation of liability for maritime claims 1976.

However, on the domestic transportation in Ukraine, there are rules of national law.

Despite these breakthrough to establish size and extent of liability of carriers under the contract of
carriage of passengers by air, the last remains limited, due to traditions transport the protection of the
state transportation system. Such restrictions are unjustified in the present conditions, when the means
of civil law allow otherwise (and not because of restrictions on the rights of passengers) to ensure
stability of the economic activity and transport activity and not to break civil law principles of
equality, justice, and his compensatory regenerative function.

Previously, we determined that the negotiated civil liability is a contractual obligation accessory
(relationship), which has the same mechanism of regulation (composed of the same basic elements — a
legal provision, the legal fact relationship).

Contractual liability participant’s contractual relationships arising under specified grounds and
conditions.

In the civil law doctrine has long been a dominant position on recognition basis of civil liability in tort
composition.

According to B.S. Antymonov, negotiated liability has several grounds: the existence of contractual
obligation that meets the requirements of the law and violation of the obligation, that default or
inadequate execution [29, 29].

This position is supported by E.A. Kharitonov, who noted that liability for violation of obligations is
incurred for committing the tort, which acts as unlawful behavior [10, 475].

A.B. Hrynyak noted and supported the position of V.V. Luts that the legal basis of civil liability are
law, in fact — the composition of tort [30, 86]. And we it supported.

The specified provides sufficient grounds for determining civil liability as security, additional
(accessory) commitment (relationship) arising from violation of legal law rules (fixed in acts of civil
law or contract) whose content is the responsibility of the offender through the use of civil remedies
influence on him (his behavior) restore the financial status of the injured person as a result of the
offense, or to compensate for damage caused to her.

We support the position 1.S. Kanzafarova regarding the inadmissibility of establishing a limited
liability individual subjects of civil law (in this case — the carriers) as this leads unjustifiable
weakening regenerative function of civil liability, breach of the principle of equality of arms and the
principle of justice as the basic principles of civil law.

The basis for liability for breach of contract of carriage of passengers should admit the offense, which
is the non-performance or improper performance of contractual obligations (flight cancellation, failure
of vehicle, delay sending the vehicle or its arrival at the destination, default conditions for security and
Superior transportation, damage to life and health of passengers).
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CONTRACT OF FREIGHT FORWARDING SERVICES: CIVIL NATURE AND ESSENCE

Netesa E.G., postgraduate

Zaporizhzhya national university

The article investigates relationships freight forwarding services and control of contractual construction. The
author comes from a position that the basis for the legal regulation of relations is a specific type of
relationship. According to the author, as the subject of civil law in recent times introduced rightly, except
property and personal non-property relations, organizational relationship, in determining the legal nature and
essence of the contract freight forwarding services should pay attention to the last.

Contract of freight forwarding services is an independent civil contract (sui generis), fixed in a separate
chapter of the Civil Code of Ukraine, because it has its own unique thing to him — execution or arranging
certain legal services in it and / or the actual nature associated with shipping. In the transport process, it has
an auxiliary character, since it contributes to the goal of a contract of carriage.

IOpuouuni nayxu



