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PO3/LJI I. AKTYAJIbHI IUTAHHS TEOPII
TA ICTOPII JIEP’)KABHU I IPABA

VJIK 001.001.63: 378 (477)

HIJIBOBE NTPOI'PAMYBAHHA SIK OCHOBHA ®OPMA IIVIAHYBAHHS
Y COEPI HAYKHU B YKPAIHI

Mocwonas C.O., 1.10.H., JOLEHT

Yuisepcumem cyuacnux snane

CraTTd TpHUCBSIYCHA BHU3HAYCHHIO Ta YJOCKOHAJICHHIO JEPXKaBHOTO IJILOBOTO IPOTPaMyBaHHS SK
ocHOBHOI (QopMu TIaHyBaHHSI Yy cdepli HayKH Ha CyYYacHOMY eTami pO3BUTKY CBIiTOBOTO
CITIBTOBapHCTBA.
Kniouosi cnosa: gopma, nayka, cgepa, yinboge npocpamysanus, NIAHYEAHHA, De2YII0GAHHA, 0epiHCABHA
noaimuka.

Mocénnz  C.A. LEJIEBOE IIPOTPAMMHUPOBAHUE KAK OCHOBHASI  ®OPMA
[INIAHUPOBAHUA B C®EPE HAVKU B VYKPAUHE / VYHuBepcUTeT COBPEMEHHBIX 3HAHHH,
VYkpauna
CraTTss TOCBANIEHa ONPENECNCHHIO M  YCOBEPIICHCTBOBAHHWIO TOCYJAapCTBEHHOTO  IEIEBOTO
MPOrpPaMMHUPOBAHUS KaK OCHOBHOH ()OpMBI IUIAaHMPOBaHUS B cdepe HayKH Ha COBPEMEHHOM 3Tame
Pa3BHUTHS MHPOBOTO COJPYKECTBA.
Kniouesvie cnosa: ¢popma, nayka, cepa, yenesoe npozpammupoganue, NIAHUPOSAHUE, De2YIUPOSAHUE,
eocyoapcmeennas NOIUMUKA.

Mosondz S.0. TARGET PROGRAMMING AS THE MAIN FORM PLANNING IN SCIENCE IN
UKRAINE / University of modern knowledges, Ukraine

The article is devoted determination and improvement of the state target programming as a basic form
of planning in the field of science on the modern stage of development of world concord.

At the present stage of development of Ukrainian society there is the lack of conceptual understanding
of the meaning of public policy research, the mechanisms of its formation and implementation. Its
goals, objectives, principles and priorities are not clarified either, and effective standards are not
established. Because of the absence of clear strategic guidelines state activities in science has become
unsystematic, uncoordinated and fragmented. Development programs are based on dubious hypotheses
and inaccurate calculations, are pursuing contradictory unreasonable goals, and are breaking the
determinants of science from the point of subjective evaluation.

The validity of state regulation, its focus, the reality and the effectiveness of the realization of state
scientific policy of Ukraine depend on the quality of target programming in science.

Despite the great potential effectiveness of national target programs as a tool for public policy
research, the lack of nomothetic united rules of formulation and approval of national target programs,
which is evident in the content and legal status of existing programs relating to the areas of science,
blasts their efficiency, effectiveness and value.

In our view, in 2015 and following years the state target programs will be formed only for urgent
scientific, technical, industrial, economic and social problems that are found during the development
of long-term and medium-term government forecasts of socio-economic development of Ukraine,
which will closely bind the state target program with solution of key tasks of socio-economic
development.

Considering the above mentioned, we conclude that the legal basis for target programming in science
in Ukraine is today declarative, because there is no corresponding practical mechanism and
appropriate strict measures of control over its implementation and enforcement. It is therefore
advisable to amend the Law of Ukraine "On scientific and technical activity" in which the basic form
of planning in the field of scientific and technical activity is to determine the development of national
target programs aimed at solving the most important problems of science.

Key words: form, science, scope, targeted programming, planning, regulation, public policy.

Ha cywacHoMy eTami PO3BUTKY YKPalHCHKOTO CYCIIIJIBCTBA KOHCTATYEThCsS (haKT BIACYTHOCTI
KOHIENTYJILHOTO YSIBIIGHHS TMPO 3MICT JepKaBHOI HAyKOBOi TOJITHKH, NP0 MEXaHi3MH il
(dhopmyBanHs Ta peamnizanii. He 3’sicoBaHni ii 11ii, 3aBIaHHs, IPUHIIUITN Ta MPIOPUTETH, HE BCTAHOBJICHI
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KpuTepii eheKTUBHOCTI. 3a OpakoOM UITKMX CTPATCTIYHHMX OPIEHTHPIB, AepKaBHA MisUILHICTH Y cdepi
HayKH HaOysa 6e3CHCTEMHOr0, Hey3Tr0oDKEHOTO Ta (pparMeHTapHOro Xapakrepy. [Iporpamu po3BUTKY
HayKd TIPYHTYIOTbCS Ha CYMHIBHHUX TiloTe3aX 1 HEJOCTOBIPHHX PO3paxyHKaX, MEPecligyloTh
CylepewInBi HeOOIPYHTOBaHI LiJIi, BUXOAATH 3 Cy0’€KTUBHOI OLIHKU IETEPMiHAHT HAYKH.

Cepen HayKOBO-TEOPETHIHHUX PO3POOOK PO3BUTKY HAYKH, Y TOMY YHCIHI i IIITOBOTO TIPOTpaMyBaHHS,
CIIiT BUIINATH TIpaIli TaKuX BiJOMHX HAayKOBIIB, AK: B. ApyTrioHoBa, A. be3dopomoBa, O. Baranosa,
I'. Bonkosa, JI. 'ox6epra, H. T'opueesoi, [I. 'Bimiiani, A. ['yakosoi, O. Jlunkina, I'. [loOposa,
M. 3ryposcbkoro, C. 3miopyka, I'. Kamutnga, JI. Kapkasina, K. Kopxkasina, B. Kpemens, b. Jlebina,
b. Mamninekoro, JI. Mingem, C. Mukynuacekoro, H. Ilankparosoi, O. Ilonmosmua, K. Ilommepa,
B. PacynoBcrkoro, A. CokojioBa Ta iH.

Big sKocTi X HiNMBOBOrO IMporpaMyBaHHs y cdepi Haykd 3aiexarb OOIPYHTOBAHICTh JEpP)KaBHOIO
PETYIIOBaHHSA, HOTO IIIIECTIPAMOBAHICTh, PEABHICTh, S(PEKTUBHICTh 3IIMCHEHHS NepKaBHOI HAayKOBOi
TIOJITUKY Y KpaiHu.

JepkaBHe IiIbOBE MPOrpaMyBaHHs — 1€ allTOPUTM PO3POOKH KOMILJIEKCY B3a€MOIOB’ I3aHHUX 3aBIaHb
1 3aX0/iB, SIKi CIIPSMOBAHI HAa PO3B’SA3aHHSA HAWBAXIHMBIIINX MPOOIEM PO3BHUTKY IEP)KABH, OKPEMHX
ramy3eil eKOHOMIKH, cdep CyCIUTFHOTO JXHUTTS a00 aaMiHICTPATHBHO-TEPUTOPIANbHUAX OIMHHIIb,
3I1HCHIOIOTHCS 3 BUKOPUCTAaHHIM KOITiB JlepkaBHOTO OIOKETY YKpaiHU Ta y3rO[KeHi 32 CTPOKaMHU
BUKOHAHHS, CKJIQJIOM BUKOHABIIIB, PECYPCHHM 3a0€3MeYCHHSM.

Y3aranpHIOIYM CBITOBUH JOCBIJ 3aCTOCYBaHHS MPOTPAMHO-IIUIBOBOTO METOAY B TMPaKTHII
JIEpKaBHOTO PETYJIOBAaHHS HAyKOBOTO W IHHOBAIliHHOTO PO3BUTKY B PO3BHHYTHMX KpaiHax, MOXKHA
BUJUINTH CIM OCHOBHUX ITIIXO/IB:

- po3pobnenns nmporpam 3i 100-BincoTkoBuM ep:kaBHAM (iHAHCYBAaHHSIM;

- peatizailisi mporpam, 10 NPUITYCKAIOTh BUKOPUCTAHHS SIK JIEPKABHUX, TaK 1 YACTKOBO KOIIITIB
1HBECTOPIB;

- CTBOPEHHSl BHTIAHHUX EKOHOMIKO-TIPAaBOBUX YMOB JJIsl PO3BUTKY IPUBATHOTO CEKTOPY ¥y
BU3HAUYEHHUX YPAIOM HaIlpsiMax;

- CTHMYJTIOBAaHHS KOHKYPEHIIi1 JUTsl iIHTEHCUBHOTO PO3BUTKY MPIOPUTETHUX TaTy3eH;

- CIpUSIHHS B3a€EMOBHTIIHOMY CHIBpPOOITHHITBY MIDK pI3HUMH Cy0’€KTaMH TPUBATHOTO i
JICP’)KaBHOTO CEKTOPIB;

- 3aCTOCYBaHHs 1HCTPYMEHTIB JepKaBHOI (iCKalbHOI TOMITHKK (IMiJIbrOBE OMOJATKOBYBAaHHS,
cyOcuii Too);

- (opMyBaHHS iHHOBaIiHOI iH(OPACTPYKTYpH (CTBOPEHHS iHKYyOATOPiB, TEXHOIOTIYHUX MAPKIB 1
1eHTpiB Tpanchepy Texuomorii) [1, 13].

3a3Buyaii, ypsau 3apyOiKHHX KpaiH BUKOPUCTOBYIOTh OJpa3y JEKiIbKa CXeM MpOrpaMHO-IILOBOTO
PETyIIOBaHHS HAyKOBOTO PO3BUTKY. Pi3HUMH € nuie 00cary AepKaBHUX KOIITIB, SIKi BUAUISIOTHCS Ha
Ty a0o0 iHITy (JOpMy MiATPUMKH, a TAKOXK PIBEHb YUacTi AepkaBH y (OPMYyBaHHI 1 peatizallii MidTbOBUX
pOTpaM.

B Vkpaini ocHOBHOIO (OPMOIO TPOrPaMHO-LIIBOBOTO  YIPABIIHHA HAYKOBOI JisIIbHICTIO
3aJMIIAIOTECS JIep)KaBHI LUIbOBI TpOrpamMH, CHOPAMOBaHI Ha peali3allil0 HAyKOBUX MPOEKTIB Y
NPIOPUTETHUX JIJIsI KPATHH TATy35X HAYKOBOTO 3HAHHSI.

Jlep>kaBHi IUTHOBI IPOTrpaMy PO3POOIISIOTHCS 32 CYKYITHOCTI TAKHX YMOB, SIK:

- iCHYBaHHA Po0JIeMH, pO3B’s3aHHS SIKOI HEMOKIIMBE 3aC00aMHU TEPUTOPIaAILHOTO YH Tally3eBOr0
yIOpaBlliHHS Ta MOTpeOye Jep>KaBHOI MIATPUMKH, KOOPAMHALII IisSUIBHOCTI UEHTPaJbHHUX 1
MICIIeBHX OpPraHiB BUKOHABYOI BJIAJIM Ta OPraHiB MICIIEBOTO CAMOBPSIIyBaHHS;

- BiJMOBIAHICTH METH MIPOTPaMH MPIOPUTETHUM HAIIPSIMaM Jep>KaBHOI MOTITHKH;

- HEOOXiZHICTh 3a0e3MEeUeHHsT MDKIady3eBUX 1 MDKpErioHaJbHHX 3B S3KIB TEXHOJOT1YHO
MOB’I3aHUX TaTy3eil Ta BAPOOHUIITB,

- HasIBHICTh pealbHOT MOKIIMBOCTI PECYpCHOTO 3a0e3eueHHs BAKOHAHHS ITPoTpamMu [2].

FOpuouuni nayku



11

Crin 3ayBaKWTH, IO MPH PO3POOIN IITLOBUX MPOTpaM, J0 HUX HEPIAKO BKIFOYAIOTH 33aXOIH, SKi
IIUIKOM MOXKHA peali3yBaTH B paMKax Taly3eBOTO YNPaBIiHHS, ajie BKIIOUCHHS 3aX01y JO Mporpam,
Ha JyMKY pO3pOOHHKIB, € IOAATKOBUM apryMEHTOM Ha KOPHUCTb HEOOXiZHOCTI OIOKETHOTO
¢inancyBaHHS 3ax01y Ipu POpMyBaHHi OI0KETHHUX 3aITUTIB Ta MPOEKTIB AEPKOIOKETY.

CucremarnyHe HenodiHaHCYBaHHS AEPKIPOTPaM CBIAYUTH TPO Te, M0 peadbHa MOXKIWUBICTH iX
pecypcHoro 3a0e3nedeHHsI He 3aBXKIH BPaXOBY€EThCS.

3rigno 3i crarrero 3 3akoHy Ykpainm «lIpo gepkaBHI WiNbOBI mOporpamu», NpOTrpaMu, 3a
CHPSAMOBAHICTIO, TIOJIUISIFOTHCS HA: €KOHOMIUHI, HAyKOBi, HAYKOBO-TE€XHIYHi, COMiabHi, HAI[lOHAIHHO-
KyJbTypHi, exoJoriyai Tomo. Ilpm mpomy mu minrpumyemo nymky LI. I'pyOum, sxuii BBaxkae 3a
MOKJIMBE JIEpKaBHi LTbOBI MPOTpaMy PO3MNOAUTUTH Ha TPU TPYIIH.

[epma rpyna aep:kaBHHX LTbOBHX MPOTpaM HaIpaBieHA HA CTBOPEHHS HAAIMHOI BHUIIEPEKalvol
CTpaTeriyHOi  OCHOBH  MPHUKJIAIHUX  JOCTIIKEHb,  JOCIiTHO-KOHCTPYKTOPCHKHX  PO3POOOK,
EKCIEpUMEHTATLHUX MOJIENIeH, a TaKOK Pe3epBHOTO MAaCHMBY HOBITHIX TEXHOJIOTIH 1 IIITBHUX 3pa3KiB
1HHOBAIIHOT MPOAYKIi] BUILIOTO CTYIEHsI TOTOBHOCTI.

Jlpyra rpyma aepaBHUX HUTBOBHX IPOTpaM IOB’s3aHa i3 3a0e3NeYeHHsIM BIPOBA/KCHHS HAYKOBHX
pPO3pOOOK HOBOTO TOKOJIHHSA, MEPEXOJOM 10 IHHOBAIIMHOTO THITY BiATBOPEHHS, ITOAOJIAHHIM
HETaTUBHUX TCHJIEHIIIN y PO3BUTKY IHHOBAIIMHOI iSJIBHOCTI, OHOBJICHHSM BHPOOHUYOTO MOTCHITIATY
1 JIOCATHEHHSM Ha I[ill OCHOBI BUIIMX TEMITiB €KOHOMIYHOTO 3POCTaHHS, HEOOXITHUX I BUPIMICHHS
aKTyaJIbHUX €KOHOMIYHHX 3aBIaHb.

Jo Tperboi Tpymu BXOAATH JIEpXKaBHI IJIbOBI TPOTpaMH, IO BHUKOPUCTOBYIOTh TpaiHIiliHI
TEXHOJIOT11, Ki BUCOKO 3apEKOMEHAYBaIIN ce0e 3 MOTIIsIy HaAiHHOCTI Ta 3a0e31eUyIoTh e(peKTUBHICTD
BUPOOHUIITBA. Y paMKax CEpeIHhOCTPOKOBOI MPOTPAMHU COMiaTbHO-€KOHOMIYHOTO PO3BUTKY YKpaiHH,
MOBUHHI OYyTH BXHTI 3aXOJ¥, HalpaBjiCHI Ha MiJABHUIICHHS S(PEKTUBHOCTI pealtizaiii JeprKaBHUX
LITBOBUX MporpaM, 3a0e3neueHHs KOMIUIEKCHOCTI BHpIIIEHHS MPOTPaMHUX 3aBlaHb, TICHILIOTO
3B’SI3Ky HAyKOBO-JIOCHITHUX 1 JIOCHIJHO-KOHCTPYKTOPCHKMX pOOIT 1 1HBECTHUI[IHHUX TIPOEKTIB,
CKOpPOYEHHS KiTbKOCTI Tiporpam [3, 60].

Hani moTpiOHO 3a3HAYMTH, IO MPAKTHYHO BCi AEpKaBHI LUIBOBI MPOrpaMH, siKi JIFOTh B HAyKOBii
cdepi, 3aTBep/KeHi BiamoBinHO A0 3akoHy Ykpainu «I[Ipo mepkaBHI HibOBI mporpamu». MokHa
BKa3aTH YOTUPHU TOJOBHHUX NPUYUHHU JUIS BUKOPHCTAHHS IITLOBOTO MPOrPaMyBaHHS SIK IHCTPYMEHTY
JiepKaBHOT MOJITHKH.

[Nepma: 1inpoBe MporpamMyBaHHsS Hajgae OIMBIIOI IUIECIPIMOBAHOCTI POOOTI YPSJOBUX CTPYKTYP,
YMOJKIJIHBITIOE€ KOHKPETHY OI[iHKY ii Ji€BOCTI.

Jpyra: 3a yMOB OJHOPIYHOTO OFO/KETHOTO IUKJTY JIMIIE IITHOBI MPOTPaMHU, PO3paxoBaHi Ha KilbKa
POKIB, MOXYTh CIYryBaTH 3aco0amMHl IUIaHyBaHHS Ta 3JiMiCHEHHS 3aBJaHb, pPO3PaxOBaHHX Ha
TPUBAIIII TEPMiHH.

Tpers: 3aranpHOAEp)KaBHI MIJBOBI TMPOTpaMHd MAalOTh MOXJIHMBICTh 00 €JHYBaTH HaIliOHAIBHI,
perioHanbHi, MiClIeBi, HaBiTh HEJEPKABHI pEeCypcH, IO BaKKO 3a0€3MEYUTH B paMKax MOTOYHOI
OODKETHOIL AISUIBHOCTI.

YeTBepTa: KOHKPETHA LIOBA IPOrpaMa MOXKe BHUSIBUTHCS HE3aMiHHHM 1HCTPYMEHTOM, SIKIIO ypsI i
CYCHIJILCTBO CTHKAIOTBCS 31 CKJIAJHOIO, MAacIITa0HOI MpPOOJEMOIo, sIKa BUMAarae 3HayHO OUTBIIMX
3yCHJIb 1 pecypciB, aHIX Iie 3a3BUYall BUALISIETHCS JUIS 1€l rany3i un cdepu aisutbHOCTI [4, 23].

3a ocTaHHI POKM TNPHUUHATO YMMANO ACP)KABHUX LIIBOBUX IPOTpaM, SKi CTOCYIOTbCS PO3BHUTKY
HaykoBoi cdepu. Hampuknan, y mexax OwomkeTHux nporpam Ha 2012 pik BukonyBasmocs 110
ITBOBHX TIpOTrpam, 3 HUX 13 mporpaM mMainu BigHouieHHs 1o chepu Hayku. Cepen HUX:

. 3araipHOZEp)KaBHA LIbOBA HAYKOBO-TEXHIYHA KOCMidHa mporpama Ykpainu Ha 2008-2012
poku (3aTBepkeHa 3akoHoM Ykpainu Bix 30 BepecHs 2008 p.);

. JeprxaBHa nporpama npoBeaeHHs AociimkeHb B Antapkruui Ha 2002-2010 poku (3aTBepaxKeHa
posnopsmkenaaM Kabinery MinictpiB Ykpainu Bix 13 Bepecus 2001 p. Ne 422-p);

. JlepkaBHa HayKOBO-Te€xHiuHa mporpama «OO0pa3HUi KOMIT't0Tep» (3aTBEpKEeHa ITOCTAaHOBOIO
Ka6Ginery MinictpiB Ykpainu Bin 8 mucronana 2000 p. Ne 1652);

Bicnuk 3anopizbkozo nayionansnozo ynieepcumenty Ne 1,2014
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. JlepkaBHAa HAyKOBO-TEXHIYHA MporpaMa pO3BUTKY TOMOrpad)o-reoAe3uvyHol TisIbHOCTI Ta
HarioHajapHOro kaprorpadyBanns Ha 2003-2010 poku (3aTBep/ykeHa MmocTaHOBO KabiHery
MinictpiB Ykpaiau Bix 16 cigrs 2003 p. Ne 37);

o JepkaBHa LiNbOBa IMporpama peanizaiii TeXHIYHOT MOJITUKUA B arpOMpPOMHUCIOBOMY KOMIUIEKCI
Ha mepiog mo 2011 poky (3arBepmkeHa mnocraHoBoro Kabinery MinicTpiB Ykpainu Bij
30 tpaBus 2007 p. Ne 785);

. JepxaBHa mporpamMa MpOTHO3YBaHHS HAyKOBO-TEXHOJOTIYHOrO po3BUTKY Ha 2008-2012 pokwu
(3aTBepmxena mocranoBoto Kabinety MinictpiB Ykpainu Big 11 Bepecus 2007 p. Ne 1118);

. JepxaBHa 11iJIbOBa HAYKOBO-TEXHIYHA Tporpama «Po3po0biieHHs i OCBOEHHS MIKPOEIEKTPOHHUX
TEXHOJIOT1H, OpraHizamisi cepifHOro0 BUIMYCKY MPHJIAAiB 1 cUCTeM Ha iX ocHOBi» Ha 2008-2011
poku (3aTBepykeHa moctaHoBoio Kabinery MinictpiB Ykpainu Big 21 snmcromaga 2007 p.
No 1355);

. JepxaBHa miTbOBa HAYKOBO-TEXHIYHA Ta comianbHa mporpama «Hayka B yHiBepcuTeTax» Ha
2008-2012 poxu (3aTBepmkeHa mocTaHoBor KaGinery MinictpiB Vkpainu Big 19 BepecHs
2007 p. Ne 1155);

o JepkaBHa WiNbOBa HAyKOBO-TE€XHIYHA TMporpama po3poOJIeHHS 1 CTBOPEHHS CEHCOPHHUX
HaykoeMHHUX npoaykTiB Ha 2008-2012 poxu (3arBepmxkeHa moctaHoBor Kabinery MiHicTpiB
Vkpaiuu Bix 5 rpymust 2007 p. Ne 1395);

o JepkaBHa 1iMbOBa HAYKOBO-TEXHIYHA TIporpamMa CTBOPEHHS Jep)KaBHOI I1HTErpoBaHOi
iH(pOpMaLIiHHOT cUCTeMH 3a0e3MEeUeHHS YIPaBIiHHSI PyXOMUMH 00’ €KTaMu (3B’S30K, HaBirais,
CIIoCTepekeHHs) (3aTBepiykeHa mocTaHoBoto Kabinery MinictpiB Ykpainu Binm 17 BepecHs
2008 p. Ne 834);

o JepxaBHa IiTbOBa HAyKOBO-TeXHiuHa mporpama «CTBOpEHHS XiMiKO-METalypriifHOl Tamy3i
BAPOOHHUITBA YHCTOTO KpeMHito mpoTsrom 2009-2012 poxkiB» (3aTBepKeHa POMOPSIKEHHIM
Ka6inery MinictpiB Ykpainu Bif 8 skoBTHs 2008 p. Ne 1317-p);

o JepxaBHa TIIiIbOBa HAYKOBO-TEXHIYHA TMporpamMa BIPOBAPKEHHS 1 3aCTOCYBaHHS Tpif-
texHooriit Ha 2009-2013 poku (3aTBeprkeHa po3nopspkeHHsM Kabinery MinictpiB Ykpainu
Big 2 kBiTHA 2009 poky Ne 331-p);

o JepxaBHa ITbOBa HAYKOBO-TEXHiIYHa mporpama «HaHoTexHomorii Ta HaHOMaTepianm» Ha
2010-2014 poxm (3aTBepmkeHa po3nopskeHHsM Kabinety MinictpiB  VYkpaiHu Bij
5 mucromama 2009 p. Ne 1421-p).

binpmricTe HayKOBHMX IUTBOBHUX IPOTpaM po3paxoBaHi Ha 3-4 pPOKH, 3 OPIEHTOBHUM OOCSTOM
¢diHaHCYBaHHS — II€ 03HaYae, M0 KOHKPETHI 00csTH (piHAHCYBaHHS MalOTh BU3HAUATHCS B JIEPIKABHHUX
Oro/pKeTax Ha BiAMOBIIHMM pik. PeanbHe QiHaHCYBaHHS YacTO BUSBISIETHCSI MEHIIIUM 33 OPi€HTOBHE, &
1HKOJIM YK€ MPUHHATAa YPSIoM JepiKaBHa LIJIbOBa IPOrpaMa He MOTpaIvIsie 10 epKaBHOTO OIOKETy
Ta 11 BUKOHaHHS MA€ YE€KaTH HACTYyIIHOTO POKY.

Y uiieboBI mHporpamMu JIOIUIBHO BKIOYATH HE JUine HUQPH 3 OTPUMAHHS «MaTepiajibHOrO»
pe3ynpTaTy, a ¥ 3axomd 3 WOT0 KOMepIlializallii, 3aXBaTy Ta YTPUMaHHs BiIOBIHUX «HII» Ha
CBITOBHMX PHHKaX [5, 263].

OTxe, TONPH BENUKY TOTCHIIHHY e(EeKTHUBHICTh JIep)KaBHUX IUILOBHX MpPOTpaM sIK IHCTPYMEHTY
JIep’KaBHOI HAYKOBOI IOJNITHKH, OpaK Y3aKOHEHUX €JUHHUX TMpaBwi (QOPMYBaHHS 1 3aTBEPKCHHS
JepKaBHUX LIJILOBUX MPOrpaM, L0 MPOCIiJKOBYETHCS y 3MICTI Ta NMPaBOBOMY CTaTyCl iCHYIOUHMX
nporpam, sIKi CTOCYIOThCs chepr HayKH, MiJPUBAE TXHIO e)EKTHBHICTb, JI€BICTH 1 3HAUCHHSL.

Ha nmam mornsp, nep>kaBHi 1TboBi mporpamu o 2015 poky 1 momanbmii poku (GOpMyBaTHMYTHCS
TITBKW JIJIS BHUPINICHHS HAarajlbHUX HAyKOBO-TEXHIYHHMX, BUPOOHWYMX, €KOHOMIYHHMX 1 COIIabHUX
po0JIeM, IO BUSBISIOTHCS Mij 9ac PO3pOOKH JIOBIOCTPOKOBOTO i CEPEHROCTPOKOBOTO JCPKABHHIX
MPOTHO3IB  COILIAIbHO-€KOHOMIYHOTO PO3BUTKY YKpaiHH, IO JO3BOJUTh HAWUTICHINIMM YHHOM
OB’ SI3aTH JIEPKaBHI IJILOBI MPOTPaMU 3 BUPINICHHSM KJIFOYOBUX 3aBJIaHb COIiadbHO-CKOHOMIYHOTO
PO3BUTKY.

FOpuouuni nayku
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3 ypaxyBaHHSAM BHKJIAJICHOTO TOXOANMO BHCHOBKY, III0 IIPAaBOBI OCHOBH LIJHOBOTO NPOTPAMyBaHHS Yy
chepi Hayku B YKpaiHi € Ha ChOTOJHI JCKIAPaTHUBHUMH, OCKIIbKA HEMAa€ BIIIMOBIIHOTO HOTro
MPaKTUYHOTO MEXaHi3My 1 BIIMOBIJHHX OPCTKUX 3aXOJiB KOHTPOJIO 3a HMOro JOTPUMAHHSM i
BUKOHaHHSAM. TOMy IOUILHO BHECTH 3MiHM A0 3akoHy YkpaiHu «IIpo HayKoBY i HAyKOBO-TEXHIUHY
TSUTBHICTEY», y SKOMY OCHOBHOIO (JOPMOIO TUTaHYBaHHS y cdepi HayKOBOi Ta HAyKOBO-TEXHIYHOI
TiSUTBHOCTI BH3HAYUTH PO3POOKY MEp’KaBHUX IIIHOBUX IMPOTpaM, CIPSIMOBAHWX Ha PO3B’S3aHHS
HaBa)KNMUBIMIKMX MpobjeM po3BUTKY Hayku. [Ipu mpomy, Ha piBHI moctanoBu Kabinety MiHicTpiB
VYkpainn, 3atBepautu llopsmok oOIiHKM e(eKTHBHOCTI HAyKOBHX MIJTBOBHX MpPOTpaM, SKAM OH
BH3HAYAINCS: TIPABIJIA OIIHIOBAHHS TMPOMDKHUX Ta MiJICYMKOBHX PE3YyJbTAaTiB HAYKOBHUX IIITHOBHX
nporpam, iX OKpeMHX 3aX0[liB; CHCTeMa BUMIpPHUX MPOTrPaMHUX 1HAMKATOPiB (IIOKA3HUKIB); METOIUKA
BiJNOBITHUX PO3PaxyHKiB; IPaBOBI HACIIAKH OLIHKK €()eKTUBHOCTI HAYKOBHUX IIJILOBUX MPOTPaAM.
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FORMATION OF INDIVIDUAL LEGAL CULTURE: ASPECTS OF THE THEORY
Gansenko A.A., candidate of law, associate professor
Zaporizhzhya national university

The article analyses the concept of the legal culture of the person. It indicates that the formation of the legal
culture of the person is influenced by a row of objective and subjective factors such as the family education,
the social personal environment, the nature of the activity, the mass media influence, the communicative
experience with the agents of the authorities, the availability of the legal information, the social activities in
the sector of the rights and freedoms’ protection and other factors. It proves the necessity of creation the
moral basis of the legal culture of the society and of the person, in connection with it there is a necessity of
consulting philosophy and natural sciences. The article offers a version of the philosophical moral-legal
theory of the environmental and inner world structure of the person, that can be a base of the formation of the
legal culture of the person. Familiarization with the subject of the theory proposed below, its discussion in
educational establishments will contribute to the formation of the legal orientation to keep rights and
freedoms of the person followed, inadmissibility of signs of illegal behaviour. Categorical imperative,
according to which “each person must be taken as the biggest value, that can’t be used as a way of achieving
one’s own aims”, must be formed in the legal conscience of the person. Besides, the conception pointed out
gives to such a categorical imperative a scientific basis, confirmed by well-known laws of nature. The
proposed theory doesn’t agree with religious and moral convictions of representatives of the main world
religions and can become one of the efficient instruments of the legal education.

Key words: the legal culture, the ideological basis, the legal education, rights of the person, legal values, the

formation of orientation, conception, theory.
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Tamsenxo AL A. ®OPMHUPOBAHUE WHIUBUAYAJIBHOM IIPABOBOM KVYJIbTYPBI: ACIIEKTHI
TEOPUU / 3anopoxcKuii HallMOHATIBHBIN YHUBEPCUTET, Y KpauHa
B crartbe aHanmu3upyeTcs TMOHATHE NMPAaBOBOM KyJbTYPhl JIMYHOCTH. YKa3bIBAaeTCs, YTO Ha (HOPMHPOBAHUE
MpaBOBO KyNbTYphl JMYHOCTH BIMSAET Psifi OOBEKTHBHBIX U CYOBEKTHUBHBIX (JAKTOPOB, CPEAU KOTOPBIX:
BOCIIMTAHHUE B CEMbE, COLUANBHOE OKPYXKEHHE TUYHOCTH, XapaKTep U POJ| €€ 3aHATHH, BO3[EHCTBHE CPEICTB
MaccoBOi HH(OpPMAIMHK, ONBIT OOIIEHHS C MPEJCTABUTEISIMU TOCYAApPCTBEHHOW BIIACTH, JOCTYITHOCTD
NpaBoOBOT HH(OPMAIHH, COIHANbHAsI aKTUBHOCT JINYHOCTHU B chepe 3aIUTHl CBOMX IpaB U CBOOO U Jpyrue
(axropsl. OGOCHOBEIBAaETCSI HEOOXOANMOCTh CO3JaHM MOPAIbHO-3TUUECKOH OCHOBBI NIPABOBOW KYIBTYPHI
o0IecTBa M JIMYHOCTH, B CBS3M C YeM BO3HHKAET HEOOXOIMMOCTH OOpaTHUTCSA K IOMONIM (GHIOCOGHH H
€CTECTBCHHBIX HayK. B cTaThe mpemokeH BapHaHT Guioco)ckoil MOparbHO-MPABOBOI TEOPHH YCTPOUCTBA
OKPY)KAalOLIETo MHpPa M BHYTPEHHETO MHpa 4YeJIOBEKa, KOTOPBIH MOXET ObITh TIONIOXKEH B OCHOBY
(hopMHpOBaHUS IIPABOBOI KyJIbTYpHI IMUHOCTH. O3HAKOMIIEHHE € COJEPKAaHUEM IPEIUI0KECHHO M KOHILIENIHY,
ee oOCyXIeHHE B YUEOHBIX yUYpeXICHUSAX OyaeT crmocoOCTBOBaTh (POPMHUPOBAHUIO MPABOBOH YCTaHOBKH
TpaXJaH Ha COONIONEHWE INpaB M CBOOOJ dYelIoBEeKa, HEJOIYCTUMOCTh IIPOSBIEHHS IIPOTHBOIPABHOTO
MIOBEJICHUSL.

Knwouesvie cnosa: npasosas Kyremypa, uodeonozuueckas OCHO8d, NPA08Oe GOCHUMAHUE, NpaAea uelogeKd,

npagosvle YeHHOCMu, QOPMUPOBAHUE YCMAHOBKU, KOHYENYUs, MeopUs.

Tamsenxo 0.0. POPMYBAHHS THAUBIAYAJIBLHOI TIPABOBOI KYJILTYPU: ACTIEKTU TEOPIT /
3anopi3pKuil HalliOHATBHUH YHIBEpCUTET, YKpaiHa

VY craTTi aHami3yeThCs MOHATTA MPABOBOI KyJIbTypH 0coOu. Bin3HauaeThcs, IO MpaBoBa KyJIbTypa 0co0H €
CHCTEMOIO TPaBOBHX INEPEKOHAHb Ta TTO3MUTHUBHUX IPABOBHX YCTAHOBOK, fKi 3HAXOIATh CBOE BHUPAKEHHS B
TOTOBHOCTI JI0 TTOBCSAKICHHOI MPaBOMIpHOT MOBE/IIHKH, TIOBa3i JI0 MpaB i CBOOO IHIINX JIFOJICH, Ta 3MaTHOCTI
3aXHCTUTH CBOI IpaBa Ha OCHOBI JOCTAaTHIX NPaBOBUX 3HAaHb Ta HaBHYOK. DOpMyBaHHS BHCOKOTO PiBHS
NPaBOBOI KyJbTYpU TPOMaAsH € OJAHIEI0 3 HAWBAKIMBIMMX YMOB (OpMyBaHHS B YKpaiHi coLiaJgbHOI
HPaBOBOI JiepikaBH. BkasyeTbest, 110 Ha (opMyBaHHs IPABOBOI KyJIbTYpH OCOOHM BILIMBAE s 00 €KTUBHUX Ta
cy0’eKTHBHUX (DaKTOPiB, Cepell SIKMX: BUXOBaHHS B POJMHI, COLiabHE OTOUYEHHS 0cOoOH, Xapakrep Ta pix il
3aHATh, BIUTUB 3ac00iB MacoBoi iH(opMmamii, TOCBiA CHIIKYBaHHA 3 NPEACTaBHUKAMHU JIep>KaBHOI BIIAJH,
JOCTYIHICTh TPaBOBOi iH(opMamii, colialbHa aKTUBHICTE OCOOHM y cdepi 3axUcTy CBOiX MpaB Ta iHIII
(akTopu. OOIPYHTOBYEThCS HEOOXINHICTH CTBOPEHHS MOPAJIbHO-ETHYHOI OCHOBH IIPABOBOi KYJIBTYpH
CYCIIBCTBA 1 0COOM, y 3B’S3Ky 3 UMM BHHHUKA€ HEOOXITHICTH 3BEpPHYTHCS 3a JOHOMOTroo a0 dizocodii ta
NPUPOJIO3HABYMX HAyK. [CHYI0Wi criocoOM Ta METOI¥ NPaBOBOTO BUXOBAHHS HE 3[aTHI iCTOTHO BIUIMHYTH Ha
NPaBOBY CBIJIOMICTh y 3B’SI3Ky i3 NepeHacHYeHiCTIO iH(OpMaliiHOrO MOJIi Ta HU3BKUM pIBHEM IOBIpH
TpPOMAJsIH 10 OpraHiB AepXKaBHOI BiIagW. Y CTaTTi 3alpOIIOHOBAHWH BapiaHT (inococbkoi MOpanbHO-
MpaBOBOI Teopil YCTPOI HABKOJIWIIHBOTO CBITY 1 BHYTPIIIHBOTO CBITY JIOAWHH, SKHH MOXe OyTH
MOKJIAICHUI B OCHOBY ()OpPMyBaHHS MpPaBOBOI KyIbTypu ocodu. MeToro BKazaHOI Teopii € ¢popMyBaHHS y
0co0u TepeKOHaHHsS B TOMY, IO KOKHA JIIOJMHA € HAWBUILIOIO LIHHICTIO 1 HE MOYKE BHKOPUCTOBYBATHCS SIK
3aci0 JOCATHEHHs MeBHUX Iinedl. OOTPYHTOBYEThCS IMOJIOKEHHS MPO Te, IO MOpPalbHI HOPMH TaK camo
000B’SI3KOBI, SIK 1 3aKOHU NMPHUPOAM, a MOPYIIEHHA NpaB i cBOOO 1HIIOI JIOAWMHU HEOJMIHHO MOTSTHE 3a
c000r0 HeTaTUBHI HACIIIKU JUTS IpaBonopyIiHuKa. O3HaOMIICHHS 31 3MICTOM 3aIpONOHOBAHOI KOHIEii, 11
00OroBOpeHHsT B HAaBYAIBHHUX 3aKiafax Oynae CrpusaTH (OPMYBaHHIO INPAaBOBOi YCTAHOBKM TI'POMAJsIH Ha
JOTPUMAHHS MPaB i CBOOO/ JIFOJMHY, HETIPUITYCTHMICTh TIPOSIBY IIPOTHIIPABHOT MOBEIHKH. [lepcrnekTHBHICTh
MOAANBIIOTO JOCHIKEHHS i€l TEeMU He BUKIMKAE CyMHIBIB, a/pke (POpPMyBaHHS MPABOBOI KYJIBTYpH 0COOH €
CKJIaJIHAM TIPOIIECOM, Ha SIKWH BIUIMBAE 3HAYHA KiJIbKICTh €KOHOMIYHUX, MOJITHYHUX, COMIATPHUX Ta IHIIAX
(hakTopis.

Knrouoei crnosa: npagosa Kynivmypa, i0eonio2iuHa 0CHO8A, Npagose GUXOBAHHS, NPAa AOUHU, NPABOSI YIHHOCMI,
Gopmyeanns ycmanoexu, KOHYenyis, meopisi.

Relevance of research. The formation of the social legal state is impossible in Ukraine without high
level of the legal conscience and the legal culture of all the citizens. Different aspects of the formation
of the legal culture were studied in the works of such scientists as V. Babkin, M. Baumov,
S. Drobiazko, V. Kartashov, S.Maksimov, A. Meniuk, P. Rabinovich, V. Salnikov, A. Semitko,
O. Skakun, V. Selivanov, U. Todyka and other famous researchers.

The legal culture of the person represents a system of the legal convictions and the positive legal
orientations that are shown by conscious readiness for every day legal behavior, by respect of the law
in general and respect of other persons’ rights and freedoms, and by the capacity to protect rights on
the base of the legal knowledge and skills [1-3]. The formation of the legal culture is influenced by a
row of objective and subjective factors such as the family education, the social personal environment,
the nature of the activity, the mass media influence, the communicative experience with the agents of
the authorities, the availability of the legal information, the social activities in the sector of one’s rights
and freedoms’ protection and other factors. The core of the personal legal culture is its ideological
basis, its legal convictions, ideals, values set in the legal conscience.

In the Constitution of Ukraine there is a norm saying that any ideology can’t be taken as obligatory
[4]. That’s why there is a mounting question of creation the moral basis of the legal culture of the
society and of the person, in connection with it there is a necessity of consulting philosophy and
natural sciences. A version of the philosophic moral-legal theory of the environmental and personal
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inner world structure that can be a base of the formation of the legal culture of the person is described
below.

The Ideological basis of the formation of the legal culture of the person. Many books and articles were
written about the sense and the purpose of human life. One can easily get confused in the variety of
theories and opinions and it is difficult to find the truth. Difficult terms, composite sentences give the
impression of scientific character, but having read them we face unresolved issues, gaps in our
knowledge and uncertainty again. The truth is not supposed to be cumbersome, it doesn’t have to
weary and leave uncertainty, it must be understandable to everyone.

Let’s draw a picture of the Universe together, understandable and accessible, without difficult terms
and unnecessary words.

To begin with, look around you, listen to the sounds, feel with your skin somebody’s touch, taste
something eatable, smell the scents. Now try to recollect the simple and indisputable truth from your
school course of biology — your eyes, ears, nose, skin, tongue, coming in contact with the external
matter, transmit signals to the brain. And there, inside our head, brain cells create picture in colour,
sound, the sense of touch, smell and taste of an object. That is to say, when we hold an apple in our
hands, smell it, we actually hold in our hands a part of our creative thinking, that occurs in the brain
cells, inside our head.

So, the first thing to remember is that our brain creates objective reality, receiving only monotonous
impulses-signals from sense organs. In other words everything we see, hear, feel — this is the thing,
that is out of our body, our brain, our mind creates it all. Nobody argues that “outside”, out of body,
the picture (colours, smells, sounds) is the same. But we see, feel exactly what our brain has “drawn”
for us. This fact is indisputable and it was proved by numerous experiments.

But can the brain create a picture of objective reality without setting in contact with the external
material world, without signals from sense organs. Of course, it can. Remember your dreams —
sometimes they are difficult to distinguish from the reality. In our dreams we see, hear, feel. Many
people will say that in the sleep the brain just endures things that it apprehend during wakefulness, but
the main thing here is the fact itself — our brain, our mind can independently create absolutely
objective reality, indistinguishable from a reality of an external material world.

Not less evidential proof of the ability of our brain to create absolutely real picture of the reality — are
drug influenced hallucinations, in the state of delirium tremens and hallucinations of morbid people. It
was experimentally proved that a person apprehends hallucination as a reality, sees non-existent
objects, hears voices, perceives smells. That is and in this case as well, the brain itself creates the
picture of reality.

One more evidence of the brain potential — is the hypnosis. Being in a state of hypnosis a person is in
that illusory reality that the hypnotist has modeled for him. And the person believes in what is
happening around, though, in fact the situation around him remains unchanged.

Of course, hypnosis and mental disorders are rare, but everybody has dreams_— and their frequent
reality is an undeniable fact. Thus, the brain ability to create absolutely factual reality without any
contact with external matter on the basis of gained experience — is the undeniable fact.

There are few who haven’t fly in the sleep, after all flight of a person without any devices contradicts
one of the fundamental laws of nature — the law of gravitational attraction. Thus, the ability of our
brain to create the illusion of absolute reality, which doesn’t submit to the laws of physical nature, is
the undisputable fact.

And now let’s return to the outer matter that surrounds our body.

The law of the gravitational attraction is one of the fundamental laws of the physical nature. We all are
adhered to the Earth by the force of gravitation. Each body and object has its weight and in order to get
it off the Earth it is necessary to make an effort. Besides gravitation there is an electromagnetic
attraction and body repulsion, gravitation forces at the level of atoms and molecules. It is possible to
say that the whole our world, our nature and the Universe are based on the laws of gravitation and
repulsion — atoms are combined into molecules, molecules are linked into organic compounds. Our
bodies are combination of huge set of the corpuscles connected by gravitational force.
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We live in the epoch of technological progress, but science still doesn’t know the weight nature, it
can’t explain the inner nature of the attraction and the repulsion. Yes, there exist sound formulas and
experimental verification of the described laws of the gravitational, electromagnetic attraction, but
there is no explanation — why it happens this way — what attracts one object to another, smaller weight
to bigger one, positive charge to the negative. After all, everything should have a mechanical basis,
accurate and clear mechanism of action. Otherwise — search of the initial cause will be everlasting —
corpuscles move the field (gravitational, electromagnetic), but what is the mechanism of this
influence, why does the field of one particle tend to the field of another one or attracts it to itself?
There is no explanation.

Now we can conclude that recognition of the existence of the chain images, in every scene of which
one particle is getting closer to the other is the only way to explain gravitation and repulsion
mechanisms. When energy moves upon this chain of images we, as spectators, have an illusion of an
attraction of these particles. Exactly as, for example, in an old film — in each shot (fragment) a falling
apple is represented closer and closer to a surface of the Earth and when the film tape moves through a
projector beam, we see on the screen how the apple falls from a tree to the ground. But in fact,
actually, there is no fall present — it is the illusion which we perceive as the reality.

Only in space area not the chain of images moves through the light ray, but light (energy) moves along
the chain of images in every frame of which, our Earth is represented. In each following shot the
picture is new and energy as if revives it, transforming it into reality which we perceive. That is, our
future already exists in the space depth and energy goes to it with a velocity of light. The light
overcomes distance in 300 000 kilometers in one second, the diameter of the Earth — is approximately
12 756 kilometers, that is energy, moving at a velocity of light (300 000 km/s) per a second,
overcomes distance equal at about 24 diameters of the Earth, passes through 24 shots of the image
chain and in every frame of which the Earth is reflected. 24 frames per second — is the speed of change
of shots, images, which is necessary for perceiving the picture in dynamics and for the image not
blinking — this is an indisputable fact.

Thus, we’ve got mathematical acknowledgement of our statement about the fact that our world — is the
chain of images stretching through space and with energy flow moving along it, successively filling
our Earth’s three-dimensional frame-images. Energy revives recurrent instant of the human history
filling another three-dimensional frame-images of our Earth. That is the flight of the time is literally a
current of energy flux throughout the shots, fragments of the chain of images at the velocity of light
from the infinity to the infinity of space.

Such statement allows to explain not only attraction and repulsion of particles and bodies, but
reasonableness of nature as well.

Pay attention to indisputable facts attentively — nature is arranged as a perfectly thought-out model.
Behaviour of many animals, insects couldn’t be just the result of evolution, of complexification and
emergence of new species. The simplest example is bees. The organization of their cellular cities
couldn’t arise simply with time flow. Bees have got the division of labor — honeybees, nurses-bees,
bee guards and each of them has its own distinct functions. This is the modeled reasonable pattern of a
community. Trillions of years of evolution could pass, but such a labor division couldn’t appear due to
species complexification and improvement. Bees couldn’t invent such a rational organization of their
community — their nervous system is primitive. This implies the conclusion that they act according to
the accurately put program.

Not less vivid example is spiders and their ability of spinning webs for insect hunting. The web
perfection, its reasonableness and accurate spider’s actions is a thought-out way of hunting with
adaptation which had to be created. A spider just like a bee can’t think, it acts according to the
accurately put program as well.

And there are thousands of such examples. Take nuptial animal and bird dances alone — they couldn’t
emerge by themselves — the order of their execution is also passed on in the form of instincts, accurate
behavioural programs from generation to generation. The main thing is that these behavioural
programs couldn’t have an initial point — animals couldn’t create and model them by themselves. That
is, there exist two variants — either these programs were created by outer mind, i.e. by Lord, or they
have been existing eternally and materialized one more time.
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The chain of images puts everything to its places — organisms become more complicated in every
following shot and we get the illusion of evolution. That is, evolution of nature, the development of
flora and fauna was uncreatedly imprinted in the chain of images of our Earth. It is like a film about
the life on the planet of Earth which nobody has ever filmed, it has always existed in space and energy
has revived it, has filled its shots, has turned into that reality which we perceive.

Thus, our statement about the fact that our world is the chain of images stretching in space infinity
explains two irresoluble puzzles at once — the nature of weight, gravitation and repulsion, and also
rationale nature organization, a well thought-out animal behaviour and evolution of all living on the
Earth.

And at last, the main thing is that the world around us is a three-dimensional chain of form-images, in
every shot of which the earth is represented, including everything, even us in a particular moment of
time. The energy sequentially fills the shots of the chain images of the Earth and in such a way time is
flowing — the future becomes the reality, remaining shots become the past. But you do remember that
everything we feel, hear, see is created by our brain, our mind. So every our “I” has its own chain of
images. It is similar to external one, but it can include its own forms of images as in the case of
hypnosis, during hallucinations or in the sleep.

Why there is its own chain of images for every person if we are in one three-dimensional chain of
images of the Earth? It is because our life on the Earth is an instant moment as compared with our
planet’s life. 70-100 years of human life is rather small interval in the chain of images the globe
Universe. After passing away our soul leaves its body and levitates above the earth and the chain of
images of every person is separated from the chain of images of the earth, getting independence from
material bonds. The time is transient and the death of a physical body is inevitable, that’s why every
has its own chain of images and having got the experience of living on the Earth, our mind gets into
another world which is not connected with Earth’s matter. This release, separation from the Earth’s
chain of images is like a sleep, so, the chain of images of our “I” starts living by its own scenario
creating for us its own absolute reality.

Hence the logical conclusion, our “T” serving its biological (continuation of the species), social (work
for the benefit of the society within definite profession, realization of its own social role) and spiritual
role (the development of intellect, moral qualities, perception of the world as a whole) transforms into
conscious, valid personality who is ready to live in its own chain of images, in its own world.

In other words, we learn to live, reflect, create, enjoy on the Earth. We all are adhered to one physical
body and during our mortal life, in fact, we play one social part of a worker, a farmer, an engineer, a
teacher, a manager, a doctor, a policeman, a homeless, an oligarch, an actor, a singer, a writer, a
cleaner, a barman, a builder, a driver, a bureaucrat. But it’s just during your short life on the Earth
within its chain of images. Out of earth connection, our “I”’ in its chain of images can play any social
part, become any personality in any moment of human history, possess any property, any abilities and
potentialities.

It’s all because out of other personalities and the matter of the earth chain of images ties, our mind will
create desirable reality, it is like programmed dream, but everything will be absolutely real. Our “I”
will be able to choose any scenario of reality development, it is like ordering future for yourself or like
turning on the computer, we choose what film to watch, what game to play in, what music to listen to.

So, the content of eternal “I” life is pleasure — it is the transition from not having to possession, from
ignorance to knowledge, from pain to pleasure, from hatred and indifference to love, from suffering to
bliss. Only hungry man can really get pleasure from food, only after long separation meeting becomes
extremely desirable and after privation and pain we realize joy of acquisition and happiness of
pleasure more acute and deeper. Everyone during his life creates billions of starting points for the
development of scenario of eternal “I” life.

Absolutely logical is the fact that our Earth’s chain of images has its own “I”, because all our seven
billion persons play their role in one great play under the title The History of Mankind. We all get
pleasure and suffer, lose and find love, dream and create, hate and destroy, invent and build. An
accurate scenario is seen in all the variety of human’s life on the Earth — it is the development of
civilization and breeding on the whole, creation of new personalities. Game and life itself is the main
thing. Every day almost seven billion people live a unique day, play seven billion parts. Whom is this
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play for? The answer is predictable — it is for eternal “I”, personalities who had their way on the Earth,
formed their mind, intellect, worldview and had released from material bonds with Earth’s chain of
images.

Religions of different countries call them God, Angels, Spirits but the sense doesn’t change. There is
no need in proving the existence of the soul, it is obvious, in order to do this you’d better look around
— your body’s feelings and everything that our mind creates around it, due to movement of “I” energy
along individual chain of images. Advantage of eternal “I” is in the fact that, God’s personality
covering all Earth’s chain of images, can be every of us for a while, it can embody in any person after
that and develop, continue the play by own scenario. For the eternal personality reality is what we
dream about.

That is, shots of the chain of images of the whole Earth are filled with eternal person’s energy which
has our seven billion “I”” at its disposal, all social roles, all our dreams and desires. The abilities of
eternal personality are boundless; it chooses its scenario of life, any body form, any social role, any
capabilities and possession by itself. All world’s wealth belongs to eternal “I”’. The main thing — is our
future. Space is endless and everyone will get huge three-dimensional chain of images, its planet and
its humanity, boundless capabilities and abilities, power over the time, matter and space.

Imagine the possibility of becoming any person by your choice for a while, at any moment of mankind
history. And, herewith, have unlimited abilities, perfect health, any property. It is like when the actor
chooses definite part and plays it in the film or play, as if becoming another person. The difference is
that eternal “I” entirely and completely embodies into one person out of billions of people on the
Earth. There is no stage make-up, no director and operators, script writers and producers — everything
is absolutely real. It can’t be described, independence of eternal “I” is boundless and the whole Earth
and mankind belong to it.

The reality of such universe system is obvious and can’t be refuted because we can’t see or measure
the chain of images from the side; we are its part, as if eye can’t see itself without mirror’s help. But it
is enough to look at nature’s perfection, at our body; in order to understand that Gog is our whole
world, our whole mother Earth and we, as his children, grow in his world, connected with each other
and everyone plays his own part in his “film” about the humanity. As like children grow up and
become parents, as we will get the right to freedom, our own world and eternity. It is impossible to
imagine delight and happiness of human “I” which after living on the Earth becomes eternal person —
it is too fine and fantastic.

The main thing is that we are all equal “I”, connected to each other by one planet, owing to the fact
that we become rigorous persons, create or unique world and continue human generation. It is
necessary to live behind despondency and depression, fear and uncertainty, indifference and
hopelessness, living on the Earth — is the way to eternity, full of difficulties and pleasures. Everyone is
not only the body endowed with mind, senses and feelings, every our “I” — is a new world, it is
eternity.

It means that each person is the biggest value in the world. Love for another person isn’t a duty, it’s a
natural state of mind, because all of us are actors of the same theatre, of the same cinema about
humanity. Hurting another person causes equal suffers for the person who hurts. God isn’t an
abstraction, He is the whole world and its laws, the commandments are as obligatory to keep as the
laws of nature. Christianity, Islam, Buddhism, Judaism are the religions establishing objective truths.
God has many faces, for each nation He has its own image. As well as here on the Earth each person
and humanity in general need a leader, a teacher, a tutor, after physical death human soul need a spirit-
guide. That’s why the fact that God exists is necessary and obvious. The same thing is about his
antipode. The fight between good and evil, light and darkness, love and hate allow to feel the
difference, to recognize the value of the life and its uniqueness. Each of us sooner or later will make
the right choice, will become a Human.

This way, the ideological basis of the formation the legal culture of the person, described in the article
can become one of the instruments of the legal education.

Familiarization with the subject of the theory proposed above, its discussion in educational
establishments will contribute to the formation of the legal orientation to keep rights and freedoms of
the person followed, inadmissibility of signs of illegal behaviour. Each person must be taken as the
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biggest value, that can’t be used as a way of achieving one’s own aims. Besides, such a categorical
imperative gets a scientific basis, confirmed by well-known laws of nature. The proposed theory
doesn’t agree with religious and moral convictions of representatives of the main world religions.

The potential of the scientific research of the subject is out of question, because the formation of the
legal culture of the person is the most difficult process, that depends on a number of objective and
subjective factors: historical, social, economical, political, mental and other ones. By the way the
formation of the legal culture of the person is influenced by the processes of the globalization, that
leads to the phenomenon of “multiculturalism”, wiping borders between counties and national
cultures. As a result people feel disappointed with a number of the legal ideals and values. In
connection with it, searching for innovative, untraditional forms and ways of the formation of the legal
culture is obvious. Both the conception proposed in the article and its author are ready for the
constructive criticism and for searching for alternative ways of the legal education of the person.
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KOHIENTYAJBHI NIIXOAU 10 JISAJbHOCTI OJIIITI
Jlomunekuii M.B., K.10.H., TOLICHT

Hayionanvha akademis sHympiwiHix cnpag

VY cTarTi BUKIAMAIOTHCSA CYYacHi KOHIENTYaIbHI MiIX0AU 0 MOMINEHCHhKOT MisIBHOCTI epKaBu K 00’€KTa
aJIMIHICTPaTHBHO-TIPABOBOTO PETYJIOBAHHS 1 BHAULIIOTHCS HalOUThIl edexkTHBHI Ta mi€eBi 3 HHMX Ui
3aCTOCYBaHHS B NpPaBOBI NeMOKpaTHUHii aepxkapi. Ha migcraBi aHami3y KOHIENTYAIRHHX IMiAXOMIB
(hOpMYITIOIOTECS XapaKTEepHI PHCH, SIKAM TTOBHHHA BIiIMOBIJATH CydacHa IMOJIIEHChKa AisUTBHICTB. Y CTaTTi
JIA€ThCS BU3HAYCHHS TOJIIEHCHKOT isTBHOCTI, MiJT SKOFO CIIIJI PO3YMITH OXOPOHHY IiSUTHHICTH JepiKaBH, sKa
Ma€e CBOIM TPEIMETOM OXOpPOHY I'POMAJICEKOTO TIOPSIIKY, & TAKOXK iCHY0Ui Oi1ara, ocoOHCTI Ta MalfHOBI TipaBa
mronuau. [Toninelicbka AisIbHICTS Ma€ Ha METI OXOPOHY BCiX ()OPM IPOMaACHKOrO MOPSIIKY i CIpSIMOBaHa, y
HepIIy 4Yepry, NPOTH eKCLECiB y TPOMaAChKUX Miciiix. [Toxanbiie BUBUSHHS! KOHLENTYaTbHUX MiAXOMAIB 10
HOJILEHCBKOT  JsIBHOCTI  JIepXKaBH ~ CHPUATHME MaiOyTHOMY PO3BHTKY HAyKOBOTO MOILIYKYy Ta
OOIPYHTYBaHHIO ONTHMAJIbHOT MOJENI MOJiLii Uil KOHKPETHOI AEpXKaBH, 10, Y CBOI Yepry, 3MIlHUTh
TPOMaJICEKUH TOPSIOK i CTaBJICHHS HACETIEHHS IO TOJIIIT.

Kniouoei cnosa: noniyis, depoicasa, noaiyelicbka OisibHicmb, 00 €Km, aOMIHICMpamugHe npaso, epoMaoCbKUll

NOPSIOOK.

Jommmkuit M.B. KOHLEITYAJIBHBIE ITOAXO/bI K AEATEJIBHOCTHU INOJIMINHN / HatmonansHast
aKaJeMMsl BHYTPEHHHX €], Y KpauHa

B cTaThe u3nararoTcs COBpEMEHHbIE KOHLENTYalbHbIE MTOAX0AbI K MOJHLEHCKON AeATeNbHOCTH roCyaapcTBa
KaKk OO0BEeKTa aJMHUHHUCTPATHBHO-TIPABOBOTO PETYJIHUPOBAHUS W BBIACIAIOTCS Haubosee 3ddexTuBHbIE H
JIEICTBEHHbIE U3 HUX Ul IPUMEHEHUS B IIPAaBOBOM JEMOKpATHUECKOM rocyzaapcrse. Ha ocHoBaHuu ananuza
KOHIIETITYaJIbHBIX ~ MOAXOMOB  (DOPMYIHPYIOTCS XapaKTepHBIE UYEpPTHl, KOTOPHIM JOJDKHA OTBEYaTh
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COBpEMEHHasl MOJIUIICHCKas eATEIbHOCT. B crarhe Maércst ompeeneHue MOMUIeCKOM AesTeIbHOCTH, HO/
KOTOpOil CllefyeT MOHMMATh OXPaHHYIO ACATENBbHOCTh TOCYAApCTBa, KOTOpas HMEET CBOMM IIPEIMETOM
oxpaHy OOIIECTBEHHOIrO TMOps/Ka, a TaKkKe CYLIECTByMoLMe Ojara, JUYHbIE W HMYLICCTBEHHbIC IpaBa
yenoBeka. llomuieiickas IesTeNbHOCTh HMEET ILIENbI0 OXpaHy BceX (opM OOLIECTBEHHOrO MOpSAKA U
HalpaBlicHa, B IEPBYIO OYepelb, MPOTHUB JKCIECCOB B OOLIECTBEHHBIX MecTax. JlanmpHeiilee u3ydeHHe
KOHIICTITYaJIbHBIX ITOJIXO/I0B K MOJIHLEHCKON JESTENbHOCTH rocyapcTBa OyIeT crocoOCTBOBaTh OyayLieMy
Pa3BUTHIO HAyYHOTO TIOMCKA M OOOCHOBAaHHIO ONTHMAJBbHOW MOJENM MOJULIUM JUIi KOHKPETHOTO
rocyaapcTBa, 4To, B CBOKO OYEPElb, YKPEIUT OOIIECTBEHHBIN MOPSI0K M OTHOIICHHE HACCICHUS K TTOIHIHH.
Kurouesvie crnoea: nonuyus, 20cyoapcmeo, NOIUYElCKas OesimenibHOCmb, 00beKm, aOMUHUCMPAMUSHOe Npaso,
00uwecmeeHHblIl NOPAOOK.

Loshytskyy M.V. CONCEPTUAL APPROACHES TO THE POLICE / National academy of internal
affairs, Ukraine

The article presents the current conceptual approaches to police activity of the state as an object of
administrative and legal regulation and highlights the most efficient and effective use of them for a legal
democratic state. Based on the analysis of the conceptual approaches the characteristics to be met by modern
policing are formulated.

The article defines policing under which to understand the state security activity that has as its object the
protection of public order, as well as existing benefits, personal and property rights. Policing aims to protect
all forms of public order and directed primarily against excesses in public areas. Besides the apparatus of the
State, whose main responsibilities are of the protection of public order and the rule of law in all states, is a
universal tool of coercion and in most countries called "police™.

The author offers basic concepts of policing in modern society. Crisis approach of police work is usually
defined as a permanent repressive policing in which its employees are focused on maintaining order and the
control of violence. Authoritarian police usually acts in authoritarian political systems, but may persist even
after the transition to democracy. As a rule, the priority areas of police work are determined by the police or
the government, despite the population’s needs and preferences of citizens.

Community policing can be defined as the joint efforts of the police and the public, aimed at identifying the
problems of crime and disorder and the involvement of all components of society to seek solutions to these
problems. Problem-oriented policing involves collecting information about problems of the concrete area,
unlike the investigation of a particular crime committed by a particular offender. A comprehensive approach
to the problem-oriented activity requires a systematic identification of problems and their analysis, and after
that intervention and follow-up evaluation go.

Having in mind the study completed the author has made such conclusions as the police should monitor
changes in society and adapt working methods, critically assessing the possible impact of any changes in the
light of human rights. For this it is necessary to monitor constantly the changes in society and their impact on
the population’s expectations regarding the activities of the police. Further study of conceptual approaches to
police activity of the state will contribute to the future development of scientific research and justification of
the optimal model of a police for a particular state, which, in turn, will strengthen public order and public
attitudes towards the police.
Key words: police, state, state police activities, object, administrative law, public peace.

SIk BiZIOMO, OCHOBHUM OOOB’S3KOM [€p)KaBH € MiATPUMAHHS TPOMAICHKOTO MOPSIKY Tak, 00
IpPOMaJITHH MOTJIM TTOBHOKO MipOI0 KOPHUCTYBAaTHCSl CBOIMH IpaBaMu i CBOOOJaMHU Ta HE BiIUyBaH
YTUCKIB CBOIX iHTepeciB 3 OOKy Biaju. 3apyOiKHIM MpakTHIll BiIoMO 0€3i4 BUNAJKIB, KOIU YPSIIU
IHO3EMHHX JEp)KaB BHUSBHIIMCS HE3JaTHI BHKOHATH 1€ 3000B’sS3aHHS 1, OUTbIIE TOTO, CIPHSIH
BIZICYTHOCTI HOPSAKY Ta Oe3leKu, MOpPYyLIYIOYM NpaBa JIIOAUHMA 1 He Oaxaroud iX 3aXUCTUTH. Y
BCTAHOBJICHHI 1 MATPUMII MPaBONOPSIIKY Oe3MmocepeiHL0 a00 OMOCepeAKOBaHO OEPYTh yUacTh Maiike
BCi gepkaBHi opranu. Lleil mporec 3a0e3neyyeTbesi 3a PaxyHOK CKIIQJHOTO B3a€MO3B’S3KY PI3HHX
BIJIOMCTB, NIPUYOMY MOJILiS € aJeKO HE €IHMHOI0 CTPYKTYPOIO, IIO MIATPUMYE MPABOMOPSIOK. Y
3B’SI3KY 3 IIUM MPECTABISIOTh BEJIMKHI HAYKOBUH 1 MPaKTHYHHI iHTEpeC KOHKPETHI 3aBlIaHHS, IO
CTOSITH TIepe]l TMOJIIE0 y Tmpoleci 3a0e3reveHHs] MPaBOMOpsIKY i Oe3NeKu, a TaKoX METOIH, 3a
JIOIIOMOTOI0 SIKMX OPTaHU MOJIiLi] 1OMaralThCsl iIXHbOr0 BUKOHAHHSI.

Cepen HaykoBHX pOOIT, $IKI MOPYIIYIOTh NHUTaHHS TOMILEHCHKOI [IiSUIBHOCTI AepkaBu Ta il
e(eKTHUBHOCTI, MOKHA BUJIUIMTHU ITyOJiKallii TaKUX BIJOMHX 1HO3EMHHX, POCIHCHKHX Ta YKpaiHCBKHX
BUYCHUX-TIOMIIEICTIB cy4acHOCTI 1 MuHynoro, sk 1.€. AnapieBcbkuii, K.C. Benbebkuii, XK. Benens,
B.M. I'eccen, B.®. Jleproxuncekuii, €.B. loxin, B.B. IBaniBcekwii, [[.I1. KanasHos, B.M. Jlemkos,
ILIT. Muxaitnenko, 1.I. Mymker, }O.1. Pumapenko, FO.I1. Comogeit, FO.H. Crapunos, I.T. Tapacos,
I'.A. TymanoB, M.M. [lInuneBchkuit Ta iH. POOOTH IUX yYEHHX PO3KPWIIM ICTOPII0 CTAHOBIICHHS i
PO3BUTKY NONIIEHCHKOI (YHKLIT B PI3HMX AepiKaBaX Ha TOMY YH IHIIOMY iCTOPHYHOMY eTarli
po3BuTKy. Ha cboromui  1el HampsiM JOCHIDKEHHS € aKTYaJIbHUM Y 3B’SI3KY 3 MOJICTPYKTYPHICTIO
aJIMiHICTPAaTHBHOTO MPaBa Ta HaJaHHS OpraHaM Jep>KaBHOI BIaau «cepBicHUX» (yHKid. [Ipu mpomy,
AK crpaBeyinBo 3a3Hadae LI Mymker, peanisaumis BiacHe nominedcbkoi (yHKUii Jaep:kaBu

FOpuouuni nayku
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3MIUCHIOETHCS B paMKax BiJHOCHH, IO YTBOPIOIOTH MPEIMET Taay3eil aaMiHICTpaTUBHOTO IpaBa Ta
aIMIHICTPATHBHOI MisSTILHOCTI, TOOTO BPETYJILOBAHOIO HOPMaMHM IOIICHCHKOTO (aIMiHICTPATHBHOTO)
MpaBa BUKOHABUYO-PO3MOPSATIOl AISUTHOCTI JEPKABHUX CTPYKTYP, HAUICHUX BIAMOBIAHOIO BJIaJHOO
koMmreTeHmieo [1]. Take mosokeHHsT HaUIsA€ MOMIIEHChKY JisSUTBHICTh JCP)KaBH aJMIHICTPATHBHO-
MIPaBOBHUM 3MICTOM 1 BUMarae ii BUBYEHHS Il KyTOM 30py MICIIS MOJIIEHCHKOT MisSUTBHOCTI B CHCTEMI
aJIMIHICTpAaTHBHOTO MpaBa. Y 3B’SA3Ky 3 IIUM, Ha HAIly IYMKY, aKTyaJlbHUM BHJIAETHCS BUKIAJ
Cy4aCHHMX KOHIENTYJIbHUX TWIAXOMIB JIO TOJIIEHChKOI MisUTBHOCTI JiepKaBu sK 00 €KkTa
aJIMiHICTPaTHBHO-TIPABOBOTO PETYIIOBAaHHS 1 BHUIIICHHS HAWOUIbII e()EeKTHBHUX 1 NI€BUX 3 HHUX IS
3aCTOCYBaHHS B MPABOBii 1eMOKPAaTHYHIN JepiKaBi.

Sk BioOMO, TOMIIEHChKA isIBHICTD JIepXKaBU 3 sBUJIACS Y 3B’A3KYy 3 HEOOXITHICTIO TOCTIHHO
OXOPOHSITH TPOMAICHKHI MOPSIOK. AJDKe MO Iiei MOpsIOK JepkaBa 3000B’s13aHa MOCTIHHO J0aTH
MiJ] CTPaxoM BTPATH CBOT'O aBTOPHUTETY B OYaX HACENIEHHS i HaBITh ITiJl 3arPO30I0 BIIACHOI JIKBigaIlii.
Sk 3a3HauaB B. ['ym0GonpaT, ToBOpstuM npo GyHKLIT 3a0€3MeYeHHs] BHYTPIIIHBO1 Oe3MEKH 1 BUALISIOUN
TakWii BHJ JACPKABHOI MISUTLHOCTI, SK MOJIIEHChKA AisUTbHICTE: «HeoOXoaumo 3ampemars Win
OTpaHUYUBATH TE JICHCTBHS, TIOCIEACTBUS KOTOPBIX HAHOCAT yIIepO NpaBaM JIPYTUX JHII, yMEHBIIAIOT
X CBOOONy WJIM COCTOSHHE, a TaKKe, KOTOPbIE MOTYT C BBICOKOH BEpPOSTHOCTHIO MMETh TaKHE
nocneacTeus» [2, 110-111].

Tak, OXOpOHSIOUM TPOMAJCHKUAN TOPSAOK, 3a0e3MeUyI0Yr TPOMAICHKY, ICpXKaBHY, SKOJOTIUHY M
€KOHOMIYHY Oe3IeKy, OpraHu IMOMiMii 3MiHCHIOITH TMOMIIEHCHKY MisUTBHICTh B iHTEpecax ycix. SIKimo
BIJIOKPEMUTH 3 Ha3BaHUX 00 EKTIB OXOPOHU «TPOMAACHKUI MOPSIOK», TO CIijl 3a3HAYMTH, IO IS
Takuii 00 €KT, OXOPOHA SKOTO Mepeadayae, 3 OJHOro OOKY, 3aXHCT IpaB 1 CBOOO yCiX TpOMalisH, 3
IHIIOTO — TIeBHE OOMEXKEHHS B TpaBax o0cCi0, AKi BUMHSIOTH TpaBomopymieHHs. [Ipo o0’emHaHHS
OXOPOHHM TPOMAJICBKOTO MOPSAKY 13 3aXMCTOM MpaB i CBOOOA TpOMajIsSH MpPaBUIBHO TOBOPHUTH
cydyacHuil (paniry3pkuii mpaBozHaBenp . Jlromep: «OcymiecTBieHrne cBOOOA JOIKHO COYETAThCS C
OXpaHOW OOLIECTBEHHOTO TIOPS/AKA, COOCTBEHHO, IMPEAyCMaTPHBAaeT HEKOTOPOE OrpaHHYCHHE B
MTOJIE30BaHUH 3TUMHU mipaBamu» 3, 309].

3 BHINECKA3aHOIO0 MH MOXEMO 3POOMTH BHMCHOBOK, IO TMOJIIEHChKA MISUTBHICTH — 1€ OXOPOHHA
JiSUTBHICTD JIepKaBH, sIKa Ma€ CBOIM IPEIMETOM OXOPOHY I'POMAJICHKOTO MOPSAKY, a TAaKOX 1CHYIOUi
6nara, ocobrcTi Ta MaifHOBI ITpaBa JoauHH. [lomiteiicbka MisTBbHICTD Ma€ Ha METI OXOPOHY BCiX (popm
IPOMaJICEKOTO TIOPSIIKY i CIIPSIMOBAHa, y TEpIIy Yepry, MPOTH eKCIEeCiB Yy TpOMaJChbkux Micipx. [Ipn
BOMY, afapar JAepKaBh, Ha OOOB’SI3KM SIKOTO JISITa€ OCHOBHHH TATap 3 OXOPOHH TI'POMaCHKOTO
MOPSIZIKY Ta MPABOIIOPSAIKY Y BCiX JepkKaBaxX, € YHIBepCAIbHUM iHCTPYMEHTOM MPUMYCY 1 B OUTBIIOCTI
KpaiH Ha3MBaeTbecs «momiiero». CaMe Leil anapar, y nepury 4epry, 0XOpOoHs€ TPOMaICEKUI TOPSIOK,
TpOMaJICbKy Oe€3MeKy, HTTS, 37A0pOB’sl 1 MaliHO rpoMajsiH. 3 IiHIIOTO OOKYy, TEPMiH «IONILis» €
IMIMPOKMM 1 KOMIIAKTHHM, TaKUM, 110 00 €JHY€ B OJIHY CHCTEMY BCl HAarJsJI0BO-KOHTPOJIBHI OpraHu,
SIKi 3aCTOCOBYIOTH aJIMiHICTPaTUBHUN TIPUMYC 1 aJMIHICTPAaTHBHY IOPUCAWKINIO 3 METOK OXOPOHH
IPOMAJICHKOTO MOPSIKY, TOOTO 3MIACHIOIOThH MOJILIEHCHKY AISUIbHICT. | HapeliTi, TEPMiH «IOJIIIIis
JOCTaTHBO YiTKO BiJJOKPEMITIOE MOJIIEHCHKY JAISUTBHICTD Bijl yIIPaBIiHCHKOI.

[Momineiicbka iSUTBHICTD K HATJSI0BO-IPUMYCOBA JISUTBHICTh 3 HaBEICHHS MOPSIIKY B TPOMAJICHKHX
MICIISIX — HeoOXiHui aTpuOyT nepxkapu. Ha 1o pucy nepxkasu BkasyBanu i momineictu XVII-XIX
CTONITh, 1 amMiHicTpariBicT XX cTOMTTSA. 3 Wi€l TOUKH 30py, Oyab-sKa JepikaBa, SIKIIO BOHA
CEepii03HO BUKOHYE CBiii O0OB’S30K 3 OXOPOHM TI'POMAJCHKOTO TOPS/IKY, BHCTYIA€ SK HArJsI0BO-
NpUMYyCOBa OpraHi3allis, sika 3000B’s3aHa 4epe3 MOJIIEeHChKi OpraHd BHKOHABYOI BJIAJM 3aXHIIATH
CYCHIILCTBO 3arajioM i KO)KHOT'O TPOMaJSTHIUHA 30KpeMa BiJl XYJIraHiB, rpa0i>KHUKIB, TBAITIBHUKIB Ta
IHIIMX MTPAaBOIOPYIIHUKIB.

Konu moBa #iae mpo MisuIbHICTB TOMIIii, 4acTo OyBae CKIAAHO BU3HAYWTH IMPUYUHHO-HACIIIKOBI
BigHocuHU. Jlii mominii ynire B oOMekeHii Mipi BIUIMBAIOTh Ha TMMOKA3HUKH 3JIOYUHHOCTI, TPOMAJICHKY
0e3reKy, BiJICYTHICTh HACHIILCTBA y CYCHUIBCTBI. BkvBaHUI NpH 1IbOMY KOHIIENTYaIbHUN T1JIX1JT 10
poboTu mominii, TOOTO HUISAXM BUKOHAHHA IOCTAaBICHHUX LiNTeH, TICHO MOB’si3aHMi 3 Qimocodiero
MpaBJIiHHA, a caMe 3 THM, sK Jiep)kaBa Beie ceOe M0 BiAHOIICHHIO a0 Jirojaed. KpiMm Toro, muisxu
BUKOHAHHS TIOJIIIEI0 CBOIX (PYHKIIIH 3aCHOBaHI Ha Takux (akropax, SK ICTOpUYHE, KYJIbTYpHE Ta
EeKOHOMIYHE MHHYJe KpaiHHM, a TakoX Ha OYIKyBaHHSIX TIpoMaicbkocTi. JlisupHiCTE momimii —
Oe3nepepBHUN 1 JUHAMIYHUI NpoIeC: Pi3HI CHTYalii BUMarairoTh Pi3HUX METOIIB poOOTH, 3MiHU B
CYCIIJIbCTBI CTBOPIOIOTH HEOOXIIHICTh 3aCTOCOBYBaTH HOBI migxozu. Jliust Toro, mo0 mOimis
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3iiCHIOBaJIa CBOIO AiSUTHHICTH BIATIOBIIHO JO iCHYIOYMX YMOB, BOHA MTOBMHHA OyTH MOiH(pOPMOBaHa
PO 3MIHU B CYCITUIBCTBI, & TAKOX MPO T€, K 3MIHIOIOTHCS OUIKYBaHHS HACEIICHHS.

KonnentyanbHuii miaxin A0 AiSUTBHOCTI TOJIIII MOXeE MOCTYIOBO CPOPMYBATUCS OLIBII-MEHII Ha
OCHOBI 3HOBY BIPOBaJKyBaHHX METOAiB poOoTH. Kpim Toro, BiH Moxke OyTH cBimoMo oOpaHuit
BJIa/1010 a00 KEePIBHUIITBOM ITOJIIIT 711 3MIIIHEHHS CYCHIbHOI AOBipH a00, HAaBIIaKH, IS TOCHICHHS
KOHTpPOIIIO 3 OOKy nepxaBW. BimMiHHOCTI MK KOHIIENITyaIbHHAMH MiAXOJaMH Ta METOAMKAMH HE
3aBKAW OYEBH[HI, OCKIIBKM BOHM CXWJIBHI 10 B3a€MHOTO BIUIMBY. B ofHil KpaiHi MOXYTb
CIIBICHYBAaTH Bifpa3y KiJbKa IIOXOMIB, HANPHUKIAJ, SKIO Pi3HI OpPraHd B3sUIM 3a OCHOBY pi3HI
koHmenmii. Ha mpukmagi pi3HUX MiAXOJiB, 3aCTOCOBYBAaHHX Y PI3HUX MPAaBOBUX CIM X, CIIPOOyeEMO
BUSIBUTH HalO1bIy epeKTUBHICTh MOMILEHCHKOI AiSIIBHOCTI.

Kpu306uﬁ nioxio 00 p060mu noniyii 3a3BI/1an71 BU3HAYAETHCS 5K HOCTif/iHO penpecusHa I[iSIJ'H)HiCTI)
HpI/IHHI/Il‘[ HIBHJIIIE XapaKTEPU3YEThCS BiICYTHICTIO KOHIEMIii, HIK € KOHIENTYalbHUM HiaxogoM. Sk
NpaBUIIO, TaKUM MPUHIMI pOOOTH MOINILii 3yCTpidaeTbcs B KpaiHax (iHOHI MmiJ 4ac MepexigHOro
nepiogy) abo B OKpeMHX perioHax, IO 3a3HAIOTh po3maxy abo 3aHemamy, Hal SKAMH JepKaBa
pPHU3UKy€e BTPAaTUTH KOHTpOJb. He nuBHO, mo yBara mpH LBOMY 30Cepe/kKeHa Ha mpodiemax
KOPOTKOCTPOKOBOT'O 3HAYEHHsI 1 BM)KMBaHHI JIEpKaBHOI CHCTEMHU. Y TaKUX BHUIAJKaX iTHOPYIOTHCS
BUMOTH €BpPOINEHCHKOr0 KOAEKCY IMOJIIEHCHKOI €THKH PO Te, IO TIOJIIiS TTOBHHHA IPEICTABISATH
TPOMAJICBKICTh, K CITYy>KUTh, HECTH TIepe]] HEO BiAMOBINAIBHICTE 1 OyTH i MiA3BITHOIO, TPHYOMY
TIOJIIIIiSI € OpraHOM, LIBH/IIE OPIEHTOBAHWM Ha 3aCTOCYBAaHHS CHIIM, HDK Ha HagaHHA mociyr. Kpim
TOTO, BHKOPHCTOBYBaHa y 3B’SI3Ky 3 I[MM TEPMIHOJOTiS BimoOpakae HE LHUBIIbHI, a BIHCHKOBI
TPUHIUIIH.

Aemopumapua nouiyis, K NpaBWIO, Ti€ B YMOBaX aBTOPHUTAPHUX MOJITHYHUX CHCTEM, ajle MOXKE
30epiraTtucs i michs Mmepexoay 10 AeMOKpaTii. SIK mpaBuiio, MPiOpUTETHI HAMPSIMU POOOTH MOMIMil
BU3HAYA€ CaMa IOJILlisl Y YpsA, HE3BaXKAI04M Ha NMOTPeOM HaceneHHs i mepesarn rpomajss. Ilpu
[IbOMY TTOJIIIIisI CXMJIbHA JiSITH B OJIHOCTOPOHHBOMY MOPSIKY 1 YMHHUTH TaK, SIK BBaKa€ 3a n0Tp16He fi
yBary yacrilie 30cepe/PKEHO Ha KOHTPOJIi 32 HAaCEeJICHHSIM, a HE Ha PO3BUTKY IMMAPTHEPCHKHUX BIHOCHH
3 HUM. ABTOpPHTapHa TIOJillisi HE3MIHHO IOB’si3aHa 3 LEHTPAJI30BAHOI0 CHUCTEMOIO, sIKa MO30aBiIsie
PSAAOBUX CHIBPOOITHUKIB MOMJIMBOCTI BUDIIITYBAaTH, YMM 3aiiMaTtucs B poOoYMi 4ac, a KEPiBHHKIB
MICIIEBUX OpPTaHiB MO — MOKIIUBOCTI PO3MOPSHKATUCS PECypCaMH.

Honiyito na cayscOi cycnitbemea MOXHA BU3HAYMUTH SIK CHUIBHI 3YCHILIS TOJMIMIT Ta HACEICHHS,
CHIpsIMOBAaHI Ha BHUSBIICHHS NPOOJIEM 3JI0YMHHOCTI, TOPYIICHHS MOPSIKY Ta 3alydeHHS BCIiX
CKJIQJIOBHX CYCITIJIbCTBA JI0 TOIIYKiB BUPIIIEHHS IUX MPo0ieM. B OCHOBI IbOro BU3HAYEHHS JIC)KUTh
MPUITYIIEHHS PO T€, MO TMOJIIis HE MOXE IMMOOJUHII KOHTPOJIOBATH 3JIOUMHHICTh 1 CTEKHTH 3a
MOPSZIKOM, a TMOTpedye MIATPUMKH CYCIIBCTBA B cripaBi 3a0esredeHHs Oesmeku. Llimi momimii Ha
ciryx01 CycITIBCTBa BKJIIOYAIOTH TOMEPEKEHHS Ta PO3KPHUTTS 3JI0YMHIB, 3HWKEHHS CTPaxy Iepesn
3JIOYMHHICTIO 1 3MIITHEHHsI B3a€MUH Touinii 1 HaceneHHs. L{i mimi mocsraroTbes 3a paXyHOK TPhOX
3axomiB: 1) B3aeMojis 3 HaceleHHsIM (OOTOBOPEHHS 3 HACEJICHHSM MPIOPUTETHUX 1 CTPATETiYHHX
HanpsiMiB poOOTH; MOOiTI3allis 3yCHIb 3 HaJaHHS aKTHBHOI JIOMOMOTH HACEJICHHIO); 2) BHPILICHHS
npo6ieM (akIeHT Ha 3ano0iraHHs 3JI0YMHIB, @ HE Ha iX PO3KPUTTS, JOCIHIPKEHHS PUYMH 3BEpHEHHS
TPOMaJIsIH B TOJIIIO 1 MparHeHHs YCYHYTH (aKTOPH, M0 BUKJIMKAIOTH MPOOJIEeMHU, a He IX MposiB);
3) pehopma opramizariii AiSUTLHOCTI (JEIEHTpATI3aAIs CTPYKTYp CyOOpIUHAILLIT 1 MPOIIECiB MPUHHATTS
pillieHb, Y TOMY YHMCII pillleHb MPO BUKOPUCTAHHS PECYpPCiB, PO3BUTOK TICHOI CHIBIpaIi 3 iHITUMHU
cTopoHamMu Yy 3a0e3redeHHi Oe3lekW HacelleHHs). B OCHOBY MisIBHOCTI TOMiNii Ha CiryxOi
CYCHIbCTBA IOKJIAJeHA iAed Mpo 3MIHEHHS NapTHEPCTBA 3 METOI0 BHUPILICHHS MpoOseM.
[lapTHEepChKi BiTHOCMHM MO>KHA PO3BHUBATH PiI3HUMH LUISIXaMH 3aJISKHO Bif winei. Hainpocrimmm
CIocOoOOM 3MIITHEHHS B3a€EMUH TIOJIIIIT Ta HACEICHHS € 3HATTS HANPYKEHOCTI. BUTbI MporpecnBHUM y
BOMY CEHCi cTaHe MmoOyJ0Ba BiTHOCHH 3 HACEJICHHSM, CIPSIMOBAHMX Ha KOHTPOJIb 3JIOYHHHOCTI.
[I{abnem BuIE CTOITh 3a0XOYEHHS y4YacTi Ta CHIiBOpali I'POMaICbKOCTI y CHpaBi MONepeKEeHHS
3JI0YMHIB Ta TOKPAIICHHS SKOCTI TOCHyr Tomimii. [, HapemTi, HaHmepenoBIIUM METOJOM €
BCTAHOBJICHHSI CTPATETIYHUX TAPTHEPCHKHUX 3B’SI3KIB MOJIIIT 3 HACENIEHHAM, NPU SKUX IX CIiJIbHA
poboTa crpsMOBaHAa Ha BUKOPIHEHHS 3JI0YMHHOCTI B )KUTJIOBHX palioHax i CTBOPEHHS T'iTHOTO PiBHS
JKUTTS, IPUUOMY TOJMILiS 1 HACEICHHs MOAUISIOTh TOBHOBXKEHHS 3 IPUHHATTS pimeHb. Hepinko ines
MoJIIIT Ha CIyKO01 CyCHibCcTBa Iepeadayae MakCUMAJbHO IIHPOKE OXOIUICHHS MiSUIBHOCTI B TOMY
CeHCI, 0 Ha Hel Jisirae HabaraTo OiNbIla BiAMOBIIANBHICTh, HIXK MPOCTO OOPOTHOA 31 3IOYMHHICTIO.

FOpuouuni nayku



23

JliticHo, B TIOJIMI{ YEKAIOTh MiATPUMKH OJIaromoiyddst CIIUTBHOTH 3arajoM, a TaKOXK TiTHOI SKOCTI
JKUTTS WOro mpeacTaBHUKIB. Ha jkainb, Taka KOHIEII[S YacTO BHKOPHUCTOBYETHCS HEKOPEKTHO, IO
BeJIC 10 BTpaTH ii I[IHHOCTI 1 3HaYeHHs. [IpakTHYHO BCi BUAM AisUTLHOCTI MOJIII, 10 TIepea0avyaroTh
Oy/Ib-Ki KOHTaKTH 3 MPEACTaBHUKAMU HACCICHHS, OyJIW MiJABEACHI IMiJl MOHATTS MOMIMIl HA CIyxO0i
cycminscTBa. HesBakatounm Ha me (abo 3aBISKHM IIbOMY), BOHA CTajla MPOBITHUM KOHIIETITyaJbHUM
MiIX0/I0M 10 poOOTH MOJIIIi1 HAIIOTO Yacy.

Ilpobremno-opicumosana OisnbHicms noniyii nepeadavae 30ip iHpopMarli npo MpodIEMH MEBHOTO
paiioHy, Ha BiAMIHY BiJ pO3CHiTyBaHHA KOHKPETHOTO 3J0YMHY, BYMHEHOTO KOHKPETHUM
npaBomnopymHuKoM. [loBHominHM# miaxin go [10/] BuMarae cucteMaTHYHOTO BHUSBICHHS MPOOIIeM Ta
ix aHamizy, 3a AKMM Ma€ HiTH HeoOXiHE BTpy4YaHHS B iX BUpIleHHs Ta mojanbiua ouinka. [10J]
BHUMAarae JIOBIOCTPOKOBOT'O iHII[IATUBHOTO MiIXOAY, @ HE MPOCTO peakilii Ha curyairo. [IpobmemHo-
OpIEHTOBaHUI MiAXIA A0 MisUTBHOCTI moinii Oy Brepiie po3pooneHuid y 1980-x pokax sk HOBUH
MeToA poOoTH. PesynmpTaroMm HOro BHPOBaIKEHHS CTallo KapAWHAJIbHE 3pYLICHHS B MHUCICHHI BiJ
MPaBOMOPYITHUKA JI0 TPOOJIEMH 3arajioM, i, OTKe, BAHUKHEHHS! HOBOTO KOHIIETITYaIbHOTO MiAXOLY A0
nisuteHOCT] Tomitii. IOl po3BuHymacs 3 KoHIemMii Moimii Ha cimyxk0i cycmimscTBa. CyTth [1O/]
nossirae B e)eKTUBHOCTI, a ii YCIiX 3a]I€KUTh BiJl BMIHHS BIIaJH 1 O] OpraHi3yBaTH PECypCH Tak,
o6 OTpUMATH ONITUMAJIBHY Bilady i MPUHECTH KOPUCTh TPOMa/ISTHAM.

OdeBHIHO, IO BHINEHABEACHI MiAXOAW M0 pOoOOTH TMOMIMii Ha MPAKTHUIl PO3MEXOBaHI HE HACTUIBKH
YiTKO, SIK HaMu OyJo onrcaHo. PoboTa Jesikux opraHiB MOMIMii Ma€ pUCH KPU30BOTO TiAXOMIy, HABITH
SKIIO KpaiHW, Y SKUX BOHH Jil0Th, HE TIepe0yBalOTh y CTaHl KpU3u. Y 0aratbox MpOTJIAIOTHCS PUCH
aBTopuTapHoro miaxoay. IlpumiTHO, IO O€31iY MOMILEHCHKUX OpPraHiB NPUHHSIA Y BXKUBAHHS
TEPMIHOJIOTII0 «IOJIIii Ha CIoyX0i CyCHiIbCTBa», XOdYa HACHpaBAi HE BIPOBATWIH e
KOHIICTITYJIbHUI MiAXiN Ha HaJe:KHOMY piBHi. MaOyTh, KOHIEMNIIT momilii Ha cioyk0i cycmiibcTBa
BJAJIOCS 3aBOIOBATH MOMYJISPHICTh TAKUMH TEMITaMH, IIBHUIIIC 3a BCE, 3 IPUYMHH BIUIUBY 1HO3EMHHX
€KCIIePTiB 1 KOHCYJIBTAHTIB, a TAKOK MDXKHAPOIHOTO (DiHAHCYBaHHS.

BpaxoByioun BHIIEBUKIIA/ICHE, MOXKHA TOBOPUTH PO ICHYBAaHHS ABOX €MHHX MO3HIIMH, IO JISKATh B
OCHOBI KOHIICTITYaJIbHHUX MiIXOAIB 10 poOoTu mominii. OIHa 3 HUX MOJIATaE B TOMY, IO TOJIIs €
THCTPYMEHTOM JIepKaBHOT0 KOHTpoto. [Ipu nipomMy nepeabadaeTbes, 0 HAJICKHUH KOHTPOIb 3 OOKY
JIepKaBU HAJl CBOIMH TEPHUTOPISIMHU 3a0e3redye JOTPUMAaHHS 3aKOHY 1 MOPSAIKY Ta TapaHTye Oe3IeKy
OUIBIIOCTI JIFOJICH, SAKI MIANANa0Th il HOTro FpUCAMKIi0. L[ no3uilis cuiin abo Mo3uIlist BEpTHKAII
YITKO TPOCTEKYETHCSI B ABTOPUTAPHOMY CTHIII POOOTH TOdimii. 3 iHIIOI TOYKH 30Dy, MOIIIis
o0CITyroBye HacelneHHS 3a MicleM mpoxuBaHHA. Ll mo3uimis oO6cmyroByBaHHS a0 TO3MIIiS
TOPU30HTAJI MPOCTEXKYETHCS B KOHIIETIIIT MOMiMii Ha cy»01 CycHiibeTBa i ii MOXiqHUX — MPOOIeMHO-
OpIEHTOBAHOMY ITiJIXO/Ii.

Jli1s BU3HAaYeHHs KOHIIENTYaIBHOTO TIX0Ty He0OXiHO 3’5ICYBaTH, TEPII 3a BCE, SK MOIIiA 3MIHCHIOE
CBOIO JIISUTbHICTh HA JAHWUM MOMEHT, 1 SIK [I€ CTOCYEThCS MUTAHb NpaB JoAuHUA. OTKe, HeoOXiTHO
JIOMAaraTHcs TOro, Moo MOJIIis:

- HecJla BIIMOBIJANIBHICTD TIepe]l HACEICHHSM, SIKOMY CIIY>KUTb, 1 pearyBaja Ha Horo norpeodu;

- MIpeICTaBIIsIa CKIIA/l HACEICHHS, SKOMY CITY)KUTh, 1 IPOSBIISIA YyHHICTD 10 IOTPEd BPa3IMBUX
TPy 3 YUCJIa I[LOTO HACEJIEHHS;

- o€ THyBasa e(peKTHBHICTD i 3aKOHHICT Y MPOIIECi CBOET isITBHOCTI;
- 3a0e3mneyyBaia HaJle)KHE BUKOHAHHS BCiX TPHOX (DYHKLIN MOMiLii;

- JlisiIa BiJIOBIHO JIO 3aKOHOJIaBYMX HOPM, Y TOMY YHCIIi, BIATOBIAHO JO0 HOPM MiXKHApPOJHOTO
MpaBa B rayry3i npae JIFOIUHH.

[Mouminii ¢ BIACTEKYBAaTH 3MIHM B CYCIIUIBCTBI 1 aanTyBaTH METOAU POOOTH, KPUTHYHO OI[IHIOIOYH
MOJXKJIMBI HACHiZKU OyAb-iKHX 3MiH y CBITJl IOTPUMaHHS IpaB JioguHHU. [Is 1mboro HEOOXiaHO
MOCTIHHO CIOCTEPIraTH 3a 3MiHAMHU B CYCIIJIBCTBI Ta iX BILUTMBOM Ha OYiKYBaHHS HACEJICHHS IOJIO
nistbHOCTI modtitiii. [lomanpliie BMBUEHHS KOHIENTYAJIbHHUX IIAXOMIB J0 MOMIIEWCHKOI IisJIbHOCTI
JICp)KaBU CIPHUATHME MalOyTHHOMY HAyKOBOMY IIOLIYKY Ta OOIPYHTYBaHHIO ONTHMAJIbHOI MOJEII
MOJIIIIT /I KOHKPETHOI JIepKaBH, 1110, Y CBOK) UEPry, 3MIIIHUTh TPOMAJICHKUH MOPSIIOK i CTaBICHHS
HAaCEJIEHHS 70 MOJIIii.
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ICTOPIOI' PA®ISI JOCIKEHHS ITPOPECIAHOI IPABOBOI KYJIBTYPHU CY1JIIB
Boxxunosa [.M., acmipant

3anopisbkuil HAYIOHATLHUL YHIgEpCUmem

CrarTs NpHCBsIUCHA aHATI3Y MpOLECy AOCTIIPKeHH MpodeciiHOT KyIbTypU CyIIiB B iICTOPHIHOMY acIeKTi.
Po3risiHyTO  €BONIOIIIO TEOPETHKO-NIPAaBOBUX IOMISAIB HA MPaBOBY KyJIbTYpy CYAJiB B yMOBax
TpaHcpopMaIlil CYCHimbCTBa. 3MIHCHEHO TEOPSTUYHUI aHami3 MpoIeCy MOCTIHKCHHS Ta MOMaIbIIOro
PO3BUTKY Ipo(eciiiHOT MPaBOBOI KYJIBTYPH CYIMIB.

Knrouosi cnosa: npasosa kynvmypa, npogeciiina npagosa Kyiemypd, cyoos, OiaibHicmb.

Boxunosa M.M. HMCTOPUOIPA®HUSA HCCJEJOBAHMSA IIPO®ECCUOHAJIBHOM ITPABOBOI
KVJIbTYPBI CYIEM / 3anoposckuii HalOHAIBHEIA YHHBEPCHTET, YKpanHa
CraTbs MOCBSILIEHA aHATN3Y TIpOLiecca UCCIIeOBaHUs PO(ECCHOHANIBEHON KYIBTYPhI Cy/ield B HCTOPHYECKOM
acriekte. PaccMoTpeHa 3BOJIIOLNS TEOPETHKO-TIPABOBBIX B3IUISAI0B Ha MIPABOBYIO KYJIBTYPY CyJeH B YCIOBHIX
tpancdopmanyu obuectBa. OCyIecTBIEH TEOPETHYESCKUIT aHaIN3 Mpoliecca UCCIeA0BaHUs U JaibHeiIero
Ppa3BUTHS IPO(GECCHOHATIBHON TPaBOBOH KYJIBTYPHI CyJICH.

Kniouesbvie cnosa: npasosas Kynbmypa, npo@eccuoranbHas npasosas Kyibmypd, cyobs, 0esmenbHOCb.

Bozhynova I.M. HISTORIOGRAPHY RESEARCH OF PROFESSIONAL LEGAL CULTURE OF
JUDGES / Zaporizhia national university, Ukraine

The article describes that legal culture is one of the categories of human values and belongs to the inalienable
attributes of legal and democratic state, whose primary purpose is to maximize the protection of human rights.
This legal culture is an important factor that contributes to the formation of the legal system of state and civil
society. Professional legal culture is a form of legal culture of society inherent in the community of people
professionally engaged in legal activities and requires special education and practical training. The judges, as
representatives of legal profession, have their own peculiarities of professional legal culture formation. In this
regard, the role and importance of professional legal culture of the judges is increasing.

The article aims to present a theoretical analysis of the historical research process of professional legal culture
of the judges and theoretical investigation of the evolution of legal views on this concept. The article
highlights the basic research, views and historical aspects that influenced the formation of legal culture of
judges.

The article describes the basic views of scientists on the concepts of “legal culture” and “professional legal
culture”. The article analyses the definitions of “legal culture” by A. Vengerov and O. Skakun. Much
attention is given to views of ancient philosophers, scientists of the Middle Ages, Renaissance and Modern
Time, such as Platon, Aristotle, Seneca, Thomas Aquinas, Jean Bodin, Hobbes, John Locke, Spinoza, Charles
Montesquieu, J-J. Rousseau and others. They made a significant contribution to the theory of legal law,
human rights and freedoms, the ratio of law and state.

Special attention is given to the opinion of domestic scientists, as P. Yurkevich, B. Kistyakivsky,
I. Vishensky, P. Orlik, M. Kozachynskiy, Ya. Kozelskiy, F. Prokopovych, G. Skovoroda, who devoted a
significant role to legal state, rules of law, as well as the ideas of legal culture, social justice, democracy, had
the essential importance for rebirth and development of Ukrainian political and legal thoughts.

The article describes the research of legal culture during the Soviet Union period, when attention was paid to
subjective psychological characteristics: knowledge of laws, awareness of the content and direction of laws
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and regulations and their respect, justice and equity. These years are noted by the observation of extreme
ideological legal culture.

The article provides a detailed analysis of legal culture research in independent Ukraine carried out by the
following scientists: V. Babkin, O. Zaychuk, N. Onishchenko, P. Bilenchuk, S. Slyvka, Yu. Shemshuchenko,
V. Lemak, V. Kopyeychykov, Yu. Todyka and others. They have made a major contribution to the study of
legal culture, justice and professional legal culture of judges in general. They have determined that the
professional culture of the judge is intended to delimit the spread of moral standards in judicial activity, have
reproduced human values, Ukrainian traditions and customs, have theoretically justified their necessity,
nature and specific manifestations in practice, have reflected the standards of conduct for judges, giving a
critical analysis, have contributed to the principles of behavior and professional ethics.

Finally the article formulated six periods of historiography research of professional culture of judges: ancient,
medieval, of modern times, of XIX-XX century, in the soviet period and period of Ukraine’s independence.
They explain the evolution of scientific opinions on legal culture and professional legal culture of judges.

In conclusion it was determined that professional legal culture of judges incorporates all the knowledge, skills
and abilities that have been formed over the long period, undergone many changes and resulted in current
views and perspectives. These studies provide a basis for further investigation of this phenomenon. Currently,
there is still a problem of determining the professional culture of a legal sphere employee generally, because
it is often confused with the categories of legal or professional ethics.

Key words: legal culture, professional legal culture, judge, activities.

Tpanchopmalliss Cy4acHOTO YKpaiHCBKOTO CYCIIJILCTBA INependadae 3MiHy COIaJbHOI poJii CyZ0BOT
BJagy Ta paJWKajJbHE OHOBIECHHS CQEpH CYIOYMHCTBA, BIPOBA/KCHHS B HAIL[IOHAIBHY CYIOBY
MPAKTUKy MDKHAPOMHUX CTaHIAPTIB MpaB IoAauHW. lIpaBoBa KymbTypa € OAHIEI i3 Kareropiit
3araJbHOJIIOJICBKUX I[IHHOCTEH 1 HAaJCKUTh JO HEBIJ €MHHX O3HAK MPaBOBOI, JIEMOKPATUYHOI
ACPKaBU, OCHOBHUM IIPU3HAYCHHIAM SIKOIL € 3a6e3He‘-IeHHH MaKCHUMAJIbHOI'O 3HiﬁCHCHHﬂ, OXOpOHHU Ta
3axucTy TpaB moauHd. CaMe MNpaBoBa KyJIbTypa € HAWBKIMBIIIMM YHHHHKOM, IO CIPHUSE
CTAHOBIICHHIO MPABOBOT CUCTEMH JICP)KaBH 1 PO30YI0BH IPOMAJITHCHKOTO CYCITiTBCTRA.

[Ipodeciiina mpaBoBa KyJabTypa — ILie OfHa 3 (HOpM MPaBOBOI KYJIBTypH CYCIHiJIbCTBA, MPHUTAMaHHA
CHUTBHOTI TIOJeH, K mpodeciiiHO 3aiMar0ThCs OPUANYHOK TisTBHICTIO, 1 Ka TOTpeOye HasBHOCTI
(baxoBoi ocsitu 1 mpaktuunoi miaroroBku [1, 73]. Cynmi, sk TpeAcTaBHUKH OPUANYHOI mpodecii,
MaloTh CBOI 0COOIMBOCTI (hOpMyBaHHS PiBHA NpOQeciiHOT TPaBOBOT KYJIbTYPH.

VY 3B’s13Ky 3 UM 3pOCTa€ poiib 1 3HaYeHHs podeciiiHOT MpaBoBOi KyJIbTYpH CYJJIIB B YMOBAaX, KOJIU
3MIHIOIOTBCS COIAJIbHI IIHHOCTi, YMOBH [isSUTPHOCTI Ta HOPMH TIOBEIiHKH Itofieil. Bee 11e BuMarae
e(eKTHBHOTO HOPMATHBHO-TIPABOBOTO BIIOPSIKYBAHHS MPOIIECIB CYCHUILHOTO PO3BUTKY. Lle MoxinBe
y pa3i miIBUIICHHS POJIi Ta 3HAYCHHS PABOBOT KYJIbTYpH HE JIMIIE OPTaHiB CyI0BOI BIIaJIH, a 1 BCbOTO
CYCIIIBCTBA, TIOCUJICHHS BIUIMBY i1 IIIHHOCTEH Ha YHOPMYBAHHSI CYCIIUJIbHUX BiJTHOCHH.

BupimenHs 3aBgaHp Cy4yacHOTO JI€P’KaBHO-IIPABOBOTO PO3BUTKY HEMOXUIMBE 0€3 ypaxyBaHHS
HayKOBO-TIPAKTUYHOT'O JIOCBIY B ICTOPUYHOMY ACIEKTi, & OCOOJIMBO 1€ CTOCYETHCS POJIi MPABOBUX
TIOTJISI/IIB Ha CTAaHOBJIEHHSI cydacHOi mpodeciiiHOT MpaBoBOi KylIbTypH. Y TaKOMY pasi, AJIsS KPalioro
OpIEHTYBaHHS B CyYaCHHMX YMOBaX Ta YHHKHEHHsS MOMHJIIOK y MaOyTHOMY, HEOOXIJIHUM € aHali3
ictopiorpadii IOCHI/PKEHHS TaKOro IOHATTS, SK «IIPaBOBa KyJIbTypa» 1 «mpodeciiiHa npaBoBa
KYJIbTYpa CYJJIiB», SIK OJTHA 3 ii CKJIaJIOBUX.

AHani3 HayKOBOI JiTepaTypu MO Lid TeMi CBIAYNTH MO Te, IO, HE3BAKAOYM Ha 11 BaXKIUBICTH 1
oOmmp, rMOuHA LUX JOCHDKeHb € HemocTatHiMH., CaMe TOMY BaKJIMBO BHUCBITIIMTH OCHOBHI
JOCII/PKEHHSI, TIOTJISIZI Ta iICTOPUYHI acleKTH, SKi BIUIMHYJIM Ha (QOpPMyBaHHS MPaBOBOI KyJIbTYpH
CYJUIIB.

MerToro cTaTTi € TEOpEeTHYHMH aHaii3 mpouecy icropiorpadii mocmimkeHHs npodeciiiHoi mpaBoBoOi
KYJITYPH CYJJIIB, Y 3B’SI3Ky 3 UMM HEOOX1THO JTOCHITUTH €BOJIOIIII0 TEOPETHUKO-TIPABOBUX MOTIIS/IIB Ha
1€ TIOHSITTSI.

TepMiH «mpaBoBa KyJIbTypa» 3arajioM YBIHMIIOB JI0 FOPUIAMYHOI JIITEpATypH TOPIBHIHO HEITABHO, alie
3a Led 4Yac mpo MpaBOBY KyJbTYpYy HAlMCaHO BEJIMKY KIJIBKICTh HAayKOBUX mpaib. [IpoGiemu
(dbopMyBaHHS MPaBOBOI KynbTypu jgocmikyBaiun M. AnekceeB, B. baOkin, B. TonoBuenko,
B. Koctiok, B. Oxcamutamii, M. Op3ux, M. [lonoepespkuii, II. PabunoBu4, O. CkakyH,
A. Ckypariecbkuii, C. CnuBka, H. Tkauosa, M. LIBik, M. lllepOanb Ta Garato iHIImX.

[MuTanHs BU3HAYCHHS 3MICTYy MPaBOBOI KYJIBTYpH € JOCHTh JHUCKYCIHHUM, ajpKe HEMae €IWHOTO
nigxony Ao Horo po3ymiHHs. HOpuanmuHa eHUMKIONEXiss BU3HAuYae, IO NpaBoBa KyJIbTypa — L€
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CKJIQJIOBA YaCTHHA 3arajbHOi KYJIBTYPH, CYKYIHICTH (haKTOpiB, IO XapaKTEpU3YIOTh PIBCHb
MPaBOCBIOMOCTI, TPaBOBIAHOCHH, TOCKOHAJIIOCTI 3aKOHOJABCTBA, Opraizamii podotm 3 #oro
JIOTPUMAaHHS, CTaH 3aKOHHOCTI 1 ipaBonopsiaky [2, 475]. Ale 11e BU3HaYCHHS HE € JIOCTATHbO TOYHHM,
ajpKe icHye 0arato 1HIIUX MiXO/IB IO BUCBITICHHS I[LOTO MOHSITTSI.

binem Tounnm € BusHaueHHS A.b. Benreposa, sikuit 3a3Ha4MB, 10 MTPABOBA KyJIbTypa — O1IBII BUCOKA
1 06’emHa popma npaBocBimomocrti [3, 308]. Take TpakTyBaHHS MPaBOBOI KyJIbTYpPH CTOCYETHCS JIUIIE
chepu imeallbHOTO, ITHOPYE [isUIBHICTH 1 PE3yJbTaTU MiSUIBHOCTI CYO’€KTIB, IO BOJOIIIOTH
MPaBOCBIMOMICTIO. [HIMMMH CcJTOBaMH, TPABOCBIAOMICTh — II¢ JIMIIE OIWH i3 €JIEMEHTIB TIPaBOBOI
KYJIBTYPH, OZTHA 3 1i XapaKTepUCTHK.

IcHye TakoX TOYKa 30pYy YKpaiHCBKHX BYCHHX, SIKI BBa)XKalOTh, II0 MPaBOBa KyJIbTypa HE 3BOIUTHCS
JIMILIE 0 MPaBOCBIIOMOCTI TPOMaJSH CycrinbcTBa. BoHa Mae Oyt BU3HAa4YeHa SK CYKYIHICTh TOCATHEHb
CYCIUIBCTBA, HOTO COLIANBHUX TPYH Ta TPOMAISH y Taly3l peryIroBaHHA CYCIUTFHHX BiTHOCHH, SIKe
3a0e3rneyye BEPXOBEHCTBO MpaBa B CYCHUIBHOMY JKHTTI, TOOTO, MaHyBaHHS B CYCHUTBHOMY >KHUTTI
MPaBOBUX MPHHIMIIIB CIIPaBEATIMBOCTI i TyMaHI3My, 3aXUCTY MpaB 1 CBOOO/ JFOIUHY, ii YeCTi i TiAHOCTI,
peastbHe 3a0e3TneueHHS MiCIIs JTFOMHH SK BUIIOI COIIaNbHOI IIIHAOCTI [4, 26].

Haii6inem Bgamum, Ha MOIO AyMKY, € Bu3HadeHHS O.D. CkakyH, sfika 3a3Hadae, 10 MpaBoBa KyIbTypa
— PpI3HOBMJA 1 HEBiJ’€éMHa YaCTHHA 3arajbHOI KyJIbTYpH, IO CTaHOBUTH CHCTEMY IYXOBHHX i
MaTepiaJbHUX I[IHHOCTeW Yy TIpaBoBii cdepi, 30epekeHNX, HAKONMWYCHWX Ta PO3BHHEHUX
CYCITITBCTBOM 3aBMSIKM ITOCTIHHOMY BIIOCKOHAJICHHIO 3aXOMiB iH(OpMAIifHOTO, MPOCBITHUIIHKO-
OCBITHBOT'O XapakTepy 3 YpaxyBaHHAM 3arajbHOJIOJCBKMX TMpaBoBUX wiHHOCTeW [5, 108], a
npodecifina mMpaBoBa KyJibTypa — II€ IPaBOBa KyJbTypa TIi€l CHIIBHOTH JIIOJACH, sika MPOodeciiiHo
3aiiMa€ThCS IOPUINYHOK MPAKTHYHOK IiSUTBHICTIO 1 MOTpedye, KpiM IOPUAUYHOI OCBITH, IIe I
TTUOOKMX KOHKPETHO-()axOBUX 3HaHb, YMiHb, HaBHUYOK [5, 114]. Tomy cymui, SIK y4acHHKH TaKoi
IOPUJIUYHOI JAiSUIBHOCTI, MAlOTh BOJOMITH He Jjuiie NpodeciiHUMU HaBUYKaMH 1 TPaBOBOIO
KyJIbTypOIO, a ¥ OBOJOZITH [IEOHTOJIOTIYHMUMH 3acajaMu TpodecioHami3My: ICHUXOJIOTIYHOIO,
MOPAITBHOIO, MTONITUYHOIO, €TUYHOI0, ECTETHYHO Ta IHITUMHY KYJIbTypaMH, IO Y CBOIid CYKYIHOCTI i
CTaHOBIIATH «IPO(dECiiiHy MPaBOBY KyJIbTYPY CYIIi».

Hns anamizy icropiorpadii mocHiIKeHHS TOHATTSA MpodeciiHoi MPaBOBOi KYIbTYPH CYIJIIiB CIiJ
3a3HAYUTH, 0 HOTO 3MICT Ma€ MIMOUHHI BUTOKH.

[Mepri cripodu pediekcii GIU3bKUX 10 MOHATTS MPOodeCciitHOl MPaBoBOi 1 MOPATLHOI KYJIBTYPH CYJIiB
SIBUII CaMOBJOCKOHAJICHHS, CaMOPETyJIsIii i caMOOOMEKEHHS OCOOMCTOCTI Oyim 3poOIieHi 1ie B
aHTH4HIK ¢inocodii y Buennsx [lnarona, Apicrorens i Cenexu. 3okpema Ilnaron nponarye 60poTs0y
JIOAWHU 31 3J0M y €00l MUIIXOM MOPaJbHOTO CAMOBIOCKOHAJCHHS 1 CTBEpP/PKEHHS ICTHHHOI
no0OpoyecHocTi [6, 274]. Baromy posib Biflirpae BYCHHsS APpICTOTENS MPO 30J0TY CEpeauHy ado
JIOIUTBHICTh, TIOMIPKOBaHICTh, TOOTO Ti 3acajau, SKi € BaXKIMBUMH TPHHIUIIAMH CaMOpPETYJIALIi.
Takox (imocod cTBepKYBaB, MO CYAIIMHA MOXKYTh OyTH TPOMAJITHU BIKOM CTapIile TPUIIISATH POKIB,
JIO TOTO K 32 YMORBH, III0 BOHH HE € JICP>KABHUMHU OOPIKHUKAMH 1 HE T1030aBJICHI TPOMaJITHCHKOT 4eCTi
[7, 92]. Ceneka mocinimKye MPHUAOMH 1 METOIM CaMOOOMEXKEHHSI Ta MOCTIHHOTO CAMOB/IOCKOHAICHHSI:
YHHUKATH 3a37pOCTi, HEHaBUCTi, 3HEBAard, UTH OUIAIXOM MynpocTi [6, 274]. OTxe, BxKe Ha TOM dac
OUYEBUIHUM OYJIO Te€, M0 CY/UIss MaB BOJOJITH OCOOJUBUMH SKOCTSMH, MAaTH 3HAYHUH JKUTTEBUIH
JIOCBIJI, TIOCTIHHO BJIOCKOHAJIOBATH CBOI 3HAHHS, & TaKOX BIANOBIAATH MOpAJIBHUM 3acajam
CYCITiTIbCTBA.

[Tornsam aHTUYHUX MUCIIHMTENIB ITOCIHIJOBHO PO3BUBAIM BUEHI CEPEIHBOBIYYS, eoXu BinpopkeHHs,
HOBOI'0 YacCy Ta Cyd4acHOCTI. 30Kpema, BEJIMKHI BHECOK 3pOOMIM Taki MUCIUTENI, K D. AKBIHCHKHH,
K. bonen, T. I'o66c, Jx. Jlokk, b. Crino3za, III. MonTeck’e, XK-XK. Pycco. Boru 3pobunu Baromuit
BHECOK y BYEHHsS INPO TPABOBY JIEPKaBy, MpaBa i CBOOOIW JIOJAWHU, CIIBBITHOIICHHS JEPXKaBH i
mpasa.

[MoTyHWMIA TOIMITOBX Y PO3BUTOK IIIHHICHOTO 3MICTy TIpaBOBOI KyJIbTYpH, I TEOPETHKO-
METO/OJIOTIYHOI OCHOBM 3IIHCHMIM TPEACTAaBHUKM HIMelbKoi kimacuuHoi ¢imocodii: I Kanr,
I'.Terens, M. ®ixre. BoHM pO3risjany 3HAYEHHs LiHHOCTEH y HOPMATHMBHiH Ta pery/sTHBHIil
xapakTepucTuIli cycminberBa [8, 2]. 3okpema, 1. KaHT BHUBIB 3aKOH KaTEerOpUYHOTO IMIIEPATUBY 3a
SKUM OPUHIMII MOpaji 1 mpaBa TOTOXHIi, X04a 1 HaOyBarOTh Pi3HOrO BHpa3y: Mopalib — Le chepa
BHYTPILIHIX MOTHBIB OCOOMCTOCTi, a mpaBo — cepa MpPaKTUYHUX Iifl BiJHNOBIAHO 1O 30BHILIHIX
CTaHJApTIB, BCTAHOBJICHUX 3aKOHOM. BUXiJIHUM NMYyHKTOM TaKOro OOTPYHTYBaHHsI € YSBICHHS IPO
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OCOOHMCTICTh, TPUHITAIIOBO 3[IaTHY CTaTH MOPAJIBHO aBTOHOMHUM iHAMBiIOM. BueHHs x ['eremns
MIIKPECTIOE JCOHTONIOTIYHY TPUPOAY IIpaBa, BiH PO3KPHBAE TPABO SK IMEPEPOIKCHHS ITYXOBHOI,
1HTEJIEeKTYyaJIbHO-BOJIbOBOI JiSUIBHOCTI, a MOpallb — sIK 3pUIiCTh AyXy ocoducrtocti [6, 274]. Orxe,
BUCHI MiIiIHMAIOTh TUTAHHS CAaMOBJOCKOHAJIICHHS 0COOU CYJIIi.

VY XIX-XX CT. TeOpeTHKO-TIPaBOBi JOCHIHKEHHS MPAaBOBOi KyJbTypH HAOyIH HIMPOKOTO PO3BHUTKY.
CragmyHa TpaBOBUX y4YeHb IOMITHO TOIOBHIOBAJacS HOBHMH iJesIMH 1 MiAXOJaMH, PO3POOKOI0
LIJIOTO PSIy HOBUX KOHIEIiNA. Hampukman y KOHLEMHIT BiAPOIKEHOTO MPUPOIAHOTO IIpaBa, sKa
CKJIAIa€ThCS 3 NEKUTPKOX Tedild, OHATTS MPABOBOi KYJNBTYPH PO3MIIAJANOCH 1O pizHOMY. KoHIemis
HeokanTtianctBa . Korena, I'. PaxOpyxa, P. llltammmepa Ta iHmUWX, y SKiif TIpaBO € ampiopHOIO
KaTeropiero, CTBEPIPKYE, MO0 il HE MOXXKHA BUBECTH 3 JIOCBily. PO3BUTOK mpaBa BH3HAYAE TMOCTYII
CYCIIJIbCTBA, a HE HaBMaku. [IpaBo po3IiNsgeThCs Ha CripaBeIuBe i HecnpaBeauee. CrpaBeIIUBICTh
y TpaBi BiTHOCHA, 60 3MICT HOTO 3MIHIOETHCS Y Yaci: CIIpaBeIUBE paHille, TETep MOXKE BBAXKATHCS
HecnpaBeUBUM. [IpaBo — HalrosgoBHImA GopMa yIOPSAKYBaHHS CIIBHOTO JXUTTS Jtoaei [8, 2-3].
Otxe, BiI CyIJiB 3aJexajo BIAMOBIAHE 3a0e3NCUCHHS MEXaHi3My IPAaBOBOTO pPEryJIIOBaHHS,
CIpaBe/INBE 3aCTOCYBAHHS IpaBa.

Exsucrenmiamictu, 3okpema X-II. Captp, M. Xaiimerep, K. Slcnmepc Ta iHmi, BBaXKald MpaBoO
CK3MCTCHI[IHHUM SIBHIIIEM, BIIMIHHUM BiJ 3akoHy. [IpaBo 3aMiHIOE€ThCS BUIBHUMHU TpaBUIAMH
1HIVBITyaIbHO-CHTYaTUBHOTO XapakKTepy, 1€ Oe3MepepBHUN JAHIFOT OKPEMHX MPaBOBUX CHUTYAIliH.
BoHo ckiamaeThest 3 BipHOTO, €K3UCTEHIIIATBHOTO BHPIMICHHS MPaBOBUX KOH(MIIKTIB. BimkumaeTncs
i71es mpaBOBOTO 3aKOHY, CTBEPKYETHCS eK3UCTeHIiiHa cBobona [8, 3]. ToOTo, cBOOOAA BU3HAETHCS
OCHOBHOIO (DOPMOIO MOIIYKY MPAaBOBHX PillIeHb.

Orxe, mpari IUX BYCHUX 3pOOMIIN BEJIMKHI BHECOK Y PO3BHTOK ITPaBOBOI TyMKU. BoHu mparnynm 1o
BUSIBJICHHSI TaKuWX YHiBepcamii sSK CcBOOOAa, MpaBo, CIPaBEIJUBICTh y COLIANBHINA MOBEXiHII,
3YMOBIIIOBAJIM TOOYJIOBY MEXaHi3My CYCIUJIBHOTO PO3BUTKY SK I[UIICHOT CHCTEMH, BHCBITIIIOBAIIH
B32€MO3B 530K TMpaBa 1 MOPAIbHOCTI, CBOOOMM ¥ BIAMOBIAATBFHOCTI, 3arajJbHOCYCIITFHUX Ta
iHAMBIIyarbHUX TOTPeO Tomo. OTe, CTBOPIOBAIOCS TEOPETHKO-TIPABOBE MIAIPYHTS ISl BUBHAYCHHS
pI3HUX TOHATH TPaBOBOI KyJIbTYpH Ta 1ii (YHKIIOHANBHOI Pi3HOMAHITHOCTI, Y TOMY YHCIi
(dbopMyBanucs TOTISAM HA TPABOBY KyJbTypy Mpo(deciiiHUX rpyn, BU3HAYAIHCS MOpPAIbHI SKOCTI,
SIKUM TIOBUHHI OyITM BIATIOBIIATH CYyUIi.

HoBi MoxiuBOCTI  JUIsi TEPEOCMHCICHHS MPOQECiiHOI MpaBOBOI  KYyJIbTYpH 3  IUTaHb
CaMOBJIOCKOHAJIEHHsSI 0cO0M cyiIi 3poOmB y cBoix mpargsx . PagOpyx. Bin 3a3HauaB, mo OCHOBHi
BUMOTH, 5IKi BUCYBAIOTBCSI TIepe]l CYAICI0 — 1€ 3aKOHHICTb, IIParHeHHs 70 CIIPaBEUIMBOCTI Ta IPaBOBa
neBHicTh (cTabinmbHicTh) [9, 84]. Cynas Mae mocuiaTucsl He Ha 3aKOH i1 Ha OOIPyHTOBaHY Ha HBOMY
MPaKTUKY, a Ha MIpaBa JIOJWHHM, 0 CTOSATH BUILE MUcaHoro npasa. L{um camum Panbpyx 3acymxyBaB
CYIIIB, SIKI BUHOCHIIM 3aKOHHI BHPOKH, aje BOHH Oynu HecyMicHi 3 moasHicTio [9, 87]. Tomy BiH
HAroJomyBaB, o npodeciiHuid Cyaas mMae OyTH CIpaBeUIMBUM 1 HE 3MIHCHIOBATH CYIOYMHCTBO
JIMIE TMiJ] THCKOM TpaBUTENIB Ta 3aKoHy: «Croci® MHUCIEHHS Cy/Jli TIOBUHEH OyTH CIIpPsIMOBaHHUN Ha
JIOCSTHEHHSI CITPAaBEIJIMBOCTI OYb-SKOIO LIHOI0, HABITh LIHOIO XUTTA...» [9, 93]. Biarak, B inei npasa
PanOpyxa crnpaBe[IMBOCTI BHU3HAYAETHCSA IPOBiJHA POJb Yy TIOPIBHSHHI 3 TMPaBOIEBHICTIO Ta
JOLUIBHICTIO.

SIKmo po3risgaTH Haml BITYM3HSHHUN JIOCBiJl JOCHIPKEHHST (OpMYyBaHHS MPOQECiiHHOI KyIbTypH
CYZAJliB, TO BEJIMKOI'0 3HAUEHHS LIbOMY IOYaju HajgaBatu 3a 4yaciB KuiBcbkoi Pyci, konu cynoBa Biaga
Bigainunacs Big kHspkoi. Cyani moBHHHI OyiM MaTH AOCTaTHIM piBeHb 3HaHb, a CYI0BHH IpOLIEC MaB
OyTH BiIKpUTHM 1 TmacHUM. Takoxk 3a yaciB icHyBaHHs 3amnopi3bkoi Cidi cyaji y CBOiX PIIICHHSX
KEpPYBAJINCS HOPMaMHU YKpPaiHCBKOTO 3BMYA€BOIO IpaBa 1 TPaguLisMU CynoBoi npakThku Kosaupkoi
nepsxasu [10].

JlocnipkeHHIO TIaM’SITOK  TIPaBoBOi  KyJbTypu KuWiBChbKOI jepikaBu TPUCBSYEHI YHCICHHI Ipaili
POCIHCHKMX 1 3aXiJHUX BYCHUX. BeNMKUil BHECOK Y KOHIIENITYaIbHY CKapOHHUINO JIOCHTIHKEHb
HallIaBHIIINX NaM’STOK KHEBO-PYCHKOI MPaBOBOI KYJBTYpH 3pOOMIIM YKpaiHCBKiI iCTOPHKH IpaBa i
toprctd. BoHu He snie BBeH 0 00iry HAyKOBO OOTPYHTOBAHI TEKCTH MaM SITOK, a i PO3B’A3aH Pl
BOKJTMBUX CHEIIAIbHUX TTUTaHb 3 YKPATHCHKOI IPAaBOBOI KYJIBTYPH.

Oxpemi mpoOieMu, TOB’si3aHi 3 NPO(ECiiiHOI0 KyJIbTYpOIO CYAIi, NpUBEpTATM YBary YKpaiHCBKHX
¢inocodis II. FOpkesuuya i b. Kicrakicekoro. 3okpema II. FOpkeBuu mimkpeciaroBaB 3Ha4YEHHS
EMOIIITHUX eNIeMEHTIB, TOMY CYJJisl y CBOIil po0OTi, Ha HOTO JYMKY, Ma€ KepyBaTHCS BHYTPIITHIMU
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nepekoHaHHAMU [6, 274]. b. KicTsakiBChKHiA 3HAYHY POJIb MPUIIISAB MIPABOBIN IEepKaBi, a TAKOXK 17esM
MPaBOBOI KyJIbTYPH, CYCITUIHEHOI TTPABOCBIIOMOCTI, HAPOAOBIAAA, 0 Majau HeaOWsiKe 3HAYCHHS IS
BiJIPOJPKEHHS 1 pO3BUTKY YKPaATHCHKOI MOJIITUKO-TTPaBOBOi AyMKU. CyJiIsl MaB KEpyBaTUCS 3aralIbHUMU
MpaBWJaMU Ta MPAaBOBHMU HOPMaMH, a HOro Jii Mamu OyTH CKepOBaHI BiJMOBIJIHUMHU 3aKOHaMH,
Y3rOPKEHUMH 3 KOHCTUTYHIHHUM TpuHIIIoM [11].

Y CPCP mnuranas (QopMyBaHHS KyJIbTypH OCOOHCTOCTI 3arajoM i MOpajbHOI Ta mpodeciitHol
KyJIBTYpPH CYAIl 30KpeMa, Oynu mpenmeroMm aociijkeHHs y 70-80-Ti pokum MHHYIOrO CTOMITTA i
BU3HAYAIINCA HAa OCHOBI TPAAWIIIHOTO UIsI PAaAfSHCHKOI HAyKd TpaBOpo3yMiHHA. Llumm
JIOCITIIDKEHHAMH 3aiimManmcs Taki BueHi: O. ArpanoBceka, JI. Aporkep, 0. I'pomesuit, JI. Kokopes,
H. PagytHa, M. CtporoBud Ta iH.

[Tpu BU3HAYEHHI TOHATTS MPABOBOI KYJIBTYpH, YBara akIeHTyBaJacs Ha Cy0’ €KTHBHO-TICHXOJIOTTUHUX
XapaKTepUCTHKAX: 3HAaHHI 3aKOHOAABCTBA, YCBIAOMIJIEHHI 3MICTy 1 CHpPSMOBAHOCTI 3aKOHIB Ta
MiA3aKOHHHUX aKTiB, ()OpMyBaHHI TOBaru 10 HHUX, 3aKOHHOCTI Ta crhpaBemimuBocTi. [lig mpaBoBoro
KYJIBTYpPOIO PO3YMIIM CHUCTEMY MaTepiali30BaHMX Ta iJeallbHUX KyJIbTYPHUX EJIEMEHTIB, LIO0
BITHOCATHCS 10 cepu il mpasa, iX BioOpakeHHS B CBimoMOCTi 1 moBeminmi roneit [12, 136]. Taki
BU3HAYCHHS IPYHTYBAIHCh Ha MAapKCUCTCHKO-JIIEHIHCHKIA 17€0NIorii 1 BHXOOWIM 3 TPUHIIMITIB
MapTIHHOCTI, KIACOBOCTI Ta TpPakTyBaHHI MpaBa SK BOJi MaHIBHOTO kKiacy. OTke, crocTepiramacs
KpaifHs 11e0JIoTi3aIlis MPaBoBO1 KyJIbTYPH.

[To6iyHO 4w OiNBII CHCTEMHO MUTaHHA (OpPMyBaHHS 1 BIOCKOHAJIEHHS MOPAIbHOI Ta mMpodeciifHol
KyJIBTYPH CyIl CTaloTh npeameroM (imocodchko-mpaBoBoi peduiekcii y ¢imocodchbkux mparsix
C. AnekceeBa, B. Baumnina, 1. Ipssina, [I. Kepimoma, C. MakcumoBa, B. Hepcecsnia,
A. OBuinHiKOBa Ta iH.; TpaBo3HaBuMX — A. bapaka, I. benenuka, B. I'opmensoBa, I. Mapoukina,
JI. Mocksuy, O. Ilerpumuna, JI. Xanneesa 1a iH.; 3 eTHUHUX MpobieM npaBo3HaBcTBa — . BeTpoBoi,
I'. I'pebenbkoBa, A. XKepebrosa, FO. 3akomitictoBa, O. Koonikosa, B. JIozosoro, /. dioneBcbkoro ta
iH.

VY mpamgix 3a3HadeHHWX JOCTIAHHWKIB PO3TISLAAIOTHCS OKpeMi aclleKTH Ta eleMeHTH HpodeciitHol
KYJBTYpU CYJUIIB. 3a3HAYA€ThCS, 10 IS 3AIHCHEHHS e()eKTUBHOTO MPABOCYAsA HEOOXiqHI OCOOIHBI
3HaHHS, BMiHHA Ta HaBuukd. OJHAK, y TOW JK€ Yac, I'PYHTOBHOTO MPEIAMETHO-3MICTOBHOTO
JIOCITiDKEHHS [IhOTO (PeHOMEHY He 3/T1HCHIOBAJIOCH.

Opuiero i3 'pyHTOBHUX mpaib y 90-x pokiB XX CT. m0JI0 aHAIi3y MOHATTS MPaBOBOI KYJIbTYPH, €
JOCHI/DKEHHST BIIOMOro pajlissHebkoro BueHoro B. CanpHikoBa. IIpaBoBY KyJibTypy BiH pO3yMi€ sk
«oco0J¥Be COIlialIbHE SIBUIIIE, SIKE MOXKE OyTH CHpUHHSATE SIK SKiICHUW NMPaBOBUU CTaH OCOOHMCTOCTI i
CYCIIIILCTBA, IO M/ISATaE CTPYKTYPYBaHHIO 3a Pi3HUMH KpuTepismm» [13, 14].

Takox Baromuii BHECOK Y PO3BHTOK 3MiCTy MPaBOBOI KYJILTYpPH 3pOOMIIM YKpaiHCBKI BYEHI, TaKi, SK:
. Bumiencskuid, I1. Opnuk, M. Kozauuncekuii, 1. Kozenbcobkuit, @. IIpokonosuy, I'. CkoBopoga Ta
i, Ixmi mpaii MoA0 MOoOYIAOBH JepXaBU Ta CTAHOBICHHS B HIM BIaaW, TPYHTYBAIUCS Ha igesx
NPUPOJHOTO TIpaBa, PIBHOCTI BCiX Tiepell 3aKOHOM, TPOMAISIHCHKOTO JIOTOBOPY Ta B3a€EMHOI
BIJINIOBIIaJIbHOCTI BJIAJM 1 TPOMAJISH 32 BUKOHAHHS J0T0BODY [8, 4].

Y dacu He3anexHOl YKpaiHM NOYMHAETHCS HOBHM €Talm JOCHIDKEHHS IPaBOBOi KYJBTYPH.
JocmipkeHHsIM TPaBoBOi KYJIBTYPH, SIK BRXKIUBOTO €JIEMEHTY MPaBOBOI CHCTEMH i SIK YAHHHKA, 10
BIUIMBA€ HAa CTAHOBICHHS Ta PO3BHTOK JEP)KaBHOCTI 3arajioM, 3/iHCHIOBaJIHM BUYEHi-IIPaBO3HABIII,
3okpema: B.JI. babkin, O.B. 3aiiuyk, H.M. Omnimenko, [.B. Ocuka, €.B. Hazapenko, M.I. Maty30B,
B.M. CeniBanos, FO0.M. Tonuka, }0.C. llemmyuenko, B.Jl. IHumkun Ta iH. Ilonsarrs npodeciiiHoi
NPaBOBOI KYJIBTYpH TICHO TIOB’si3aHE 3 TAKUMH MOHSATTSMH, SIK TIPABOCBIIOMICTh, IPaBOBa TIOBE/IiHKA,
NpaBOBE BHMXOBaHHA, SIKi B pi3HWMH uac nociipkyBanu HaykoBui I1.JI. Bimenuyk, M.L. Koszmo0Opa,
B.B. Koneitunkos, B.M. Kyapssues, I'.O. Mypammun, C.C. CnuBka Ta iH. BuBuennsm npodeciiinoi
MpaBoBOI KylbTypu 3aiimMaiuch Taki HaykoBii: LII. 3enenko, O.A. Meniwok, €.1. denauk,
C.L T'onoBueHko Ta iH.

3okpema, akanemik 0. C. lllemmyuenko 3a3HadaB y cBOiX JociipkeHHsX: «IIpaBo 1 KynbTypa €
B3a€MOIIOB’I3aHUMH, B3a€EMOJIIFOUUMH MK CO00I0 KaTeropismu. Lle 3yMOBIIEHO THM, IO TPaBO €
€JIEMEHTOM KYJbTYPH CYCIIBCTBA, HOr0 COIANBbHOI IiHHICTIO. lled 3B’sA30K 1 B3aeMois
MPOCTEXYIOThCA 10 Oaratbox Hampsimax» [14, 4]. B. B. KoneiiunkoB npaBoBy KyJIbTypy BU3HAUaB K
CHCTEMY MpaBOBUX I[IHHOCTEH, IO BiANOBiAalOTh PIBHIO MPaBOBOIO IPOTPECy, AOCSITHYTOIO

FOpuouuni nayku



29

CYCIIJIBCTBOM, 1 BimoOpakalOTh y IpaBoOBii (opmi cTaH cBOOOAM OCOOH, IHII HaHBaXKIUBIIII
comiayibHi IIHHOCTI [15, 277]. Takoxk iHIMUI CydacHUHA TEOPETHK IpaBa, MOKTOpP IOPUAMYHUX HAYK,
npodecop B.B. Jlemak cTBepmxye, 10 TpaBOBa KyJlbTypa 3a CBOIM 3MICTOM BUCTYIAa€ CBOTO POAY
IOPUAMYHUM 0araTCTBOM, K€ BUPaXKAETHCS B JOCATHYTOMY PiBHI PETyJISTUBHUX BJIACTHBOCTEH MpaBa,
HarpoOMa/uKCHUX IPAaBOBHUX IIIHHOCTEH, THUX OCOOJWBOCTEH TIpaBa, IOPHUIWMYHOI TEXHIKH, KOTpi
HaJIS)KATh JI0 JyXOBHOI KYJIBTYpPH, 10 TIPaBoOBOro mporpecy [16, 217-218].

I1.J. binenuyk i C.C. CnuBka 3a3Hauany, 1o npodeciiina KynsTypa CyIai Mae BKIO4aTH y cebe Taki
Kareropii: mpodeciiiHa opieHTamis, mpodeciiiHe caMOyTBEpKeHHS, MpodeciiiHa MaWCTepHICTB,
TaJaHT, COI[iaIbHI TOYYTTs, NpodecioHami3M, NPOAyKTHBHA MisbHICTH Ta iH. [Ipodeciiina
MaNCTEePHICTh CYJJIi CKIIAJA€EThCS i3 BHCOKOTO DIiBHS TEOPETUYHOI IMiATOTOBJICHOCTI, MPOAYKTUBHOI
JUSUTBHOCTI 1 TaJIaHTY; BUCOKUX MOPAJIBHHUX SKOCTEH Ta WOTO BUXOBAHOCTI, KOPEKTHOCTI, PO3BUHYTHX
comiagbHUX NOYyTTIB [17, 72].

Omxe, ykpaiHCBKi BYeHI 3pOOMIM BEIMKUI BHECOK Yy JOCTILKEHHS NpaBOBOI KyJIbTYpH,
MPaBOCBIIOMOCTI 1 TpodeciiHoi mpaBoBoi KyIbTypu CynAiB B3arajgi. BoHu Bu3Hauwim, Mo
npodeciitHa KyabTypa CyAi NOKINKaHa BU3HAYATH MEXI IMOMUPEHHS MOPATBHAX HOPM Ha JisUTHHICTB
CYI/iB, BIATBOPIOBATH 3araJbHONIOJNCHKI IIHHOCTi, YKpaiHChKiI TpaauWIlii Ta 3BWUYai, TEOPETHYHO
OOTpYHTOBYBAaTH iXHIO HEOOXiJHICTh, CYTHICTh Ta CreluQiKy MpOsBIB Ha MPaKTHIIi, BiJOOpaKkaTH
HOPMH TIOBEIIHKH CYAJIB, aBaTH i KPUTHYHO-I[IHHICHUHA aHAI3, COPUATH BHOOpPY THUX UM 1HIIAX
MPaBHII B3a€EMOCTOCYHKIB Ta IPUHITHITIB MPoQeciiiHOT Mopai.

Amnani3 icTopii BITYM3HSIHOTO CyIOYMHCTBA TOKA3ye€, IO CTAHOBJICHHS MPOo(eciitHOT KyIbTypH CyAIi
Ha pI3HUX eTarax iCTOPUYHOrO PO3BUTKY OyIJIO MOB’s3aHE 3 PIBHEM MOPAJBbHOI i MPaBOBOI KYJIbTYpH
KOHKPETHOTO CYCITIIbCTBA. XapakTep CHPSIMOBAHOCTI CBITOTIISIY, COIIabHO-TICUXOJIOTIYHIX
HACTaHOB JiSUTBHOCTI Cy//IiB BU3HAYABCS TUIIOBUMH MIPHHIIUIIAMH, XapaKTePHUMH JIJIsl OKPEMOi ETIOXH.
PiBeHp ocobucTicHOTO MpOodeciiftHOro MOTEHIIaTy ITOCTYIIOBO 3pOCTaB BiJl HU3bKOTO (cymns KuiBcbkoi
Pyci, 'anunpbko-BomuHChKOTO KHA3IBCTBa) M0 HawexHoro (cymms 3amopo3pkoi Cidi) i J0CHTH
Brucokoro (cymust CPCP 70-80-x pp. XX ct.).

Takox, MOXHa CKa3aTH, IO 31 3MIHOK iICTOPHYHHX €MOX TPaHC(HOPMYIOTHCS CBITOTIISAHI OPIEHTHPH
CyAniB, ixHiIi TpaBOBUIl MEHTANITET, MopanbHO-TIpodeciiiHa (MpaBoBa) CBINOMICTH:  Bif
pPaHHBO(PEONATFHUX KIACOBUX YSBIICHb PO IIIHHOCTI CyAl X CT. JI0 3aJeKJIapOBaHHUX AEMOKPATHIHHX
ineanis cymai XX-XXI cT.

Tomy, MoxHa chopMyinOBaTH Tepiofu3amnito ictopiorpadii mociimkeHHs npodeciiiHol KyabTypu
CYIUIIB:

1 eran — anTnuHui (BueHHs [lnarona, Apicrorens, Cenexn). BinOynucs nepiri cipoOu 1ociiKeHHs
ONMU3BKUX JIO TPaBOBOI KYJIBTYpH SIBUII CAaMOBJOCKOHAJCHHS, CAMOPETYISIil i caMOOOMEKEHHS
0co0HCTOCTI, CHOPMOBaHI OCHOBHI BUMOTH JI0 TTOCAIU CYII.

2 eran — cepenuboBiuus (O. AxBincekuit, P. bexon, B. Okkam Ta iH.). BueHi mocnioBHO po3BUBain
JOCTI/DKEHHS. aHTHYHUX MUCJIMTENIB, 3pOOMIIM BaroMUil BHECOK y BUEHHS PO IPABOBY JEP)KaBy,
rpaea i CBOOO/IM JIFOAMHU, CITiBBIIHOIIICHHS JeP)KaBH 1 IpaBa.

3 eran — wHoBwmii vac (T. ['006c, [Ix. Jlokk, b. Cminosza, III. Monteck’e, JK-XK. Pycco, 1. Kanr,
I. Terenb, M. ®ixre Ta in.). [TigiiiMalOThCs MUTAHHS CAMOBIOCKOHAICHHS OCOOH CY/UIi, YABICHHS PO
OCOOMCTICTh, MPUHIUIIOBO 3[aTHY CTaTH MOPAJbHO AaBTOHOMHHUM 1HIUBIZIOM, IiJKPECIIOETHCS
JICOHTOJIOTIYHA TIPUPO/IA IPaBa.

4 eran — XIX cr. — mou. XX crt. (I'. Koren, I'. Panopyx, P. ltammnep, XK-I1. Captp, M. Xaiinerep,
K. Scnepc, I'. Panopyx, I1. FOpkesuy, b. KictsikiBehkuit Ta iH.). XapakTepu3yeThesi po3poOKor0 HOBUX
KOHIIETIii [TpaBa, BIIKUAAETHCA 1€ IPaBOBOTO 3aKOHY, CTBEPKYETHCS eK3UCTeHLiHa cBoOona. Bin
CYANiB 3aJeKUTh BiANOBiAHE 3a0e3MeUYeHHS MEXaHi3My HpPaBOBOTO DETYIIOBaHHS, CIIPaBEJINBE
3actocyBaHHs nipaBa. Cyyisi Ma€ MOCHJIATUCS HE Ha 3aKOH 1 Ha OOIPYHTOBAaHY Ha HbOMY INPAKTHKY, &
Ha TIpaBa JIIOJUHM, IIO CTOSTH BHIIEC IHCAHOTO TpaBa. AJie iHIN BYEHI BBaXKaJ W, IO CYIJsS Mae
KepyBaTHCSl 3arajibHUMU IPaBUIaMH Ta MPaBOBUMH HOpMamM, a Horo Jii MawoTh OyTH CKepoBaHi
BiJITIOBITHIMH 3aKOHAMH, Y3T'O/PKEHUMH 3 KOHCTUTYIIHHAM TPUHIIATIOM.

5 eran — pansHcekuii nepion (O. Arpanoscbka, C. AnekceeB, B. CanbnikoB, B. [opiieHboB,
. MapoukiH Ta iH.). XapakTepu3yeTbCsi MaPKCUCTCHKO-JIEHIHCHKOIO 1/1€0JI0Ti€10, aKLIEHTYETHCS yBara
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Ha 3HAHHI 3aKOHOJABCTBA CYISIMH, YCBIJOMIICHHI 3MICTy 1 CIPSIMOBAHOCTI 3aKOHIB Ta IiJ3aKOHHHUX
aKTiB, (JOpMYyBaHHI [TOBAaru 10 HUX, 3aKOHHOCTI Ta CIPaBEIJIUBOCTI.

6 eram — 3 MOMEHTY NPOTOJIONICHHS YKpaiHOK He3aleKHOCTI — no Hamumx nHiB (B. BalOki,
0. 3attuyk, H. Onimenko, I1. binenuyk, C. Cnuska, 1O. lllemmydenko, B. Jlemak, B. Koneitunkos,
0. Tomuka ta iH.) ChopMymp0BaHO OCHOBHI BHUMOTH A0 HpOdeciitHOl KyabTypH CYIAiB, 30Kpema:
npodecionanizM, BHCOKI MOpajibHI HOPMH, JOTPUMAHHS 3araIbHONIOACHKHX IIHHOCTEH, 3aKOHIB,
PO3BUHYTI COIliaIbHI TOYYTTS Ta 1HIIE.

Omxe, mpoaHaNi3yBaBIIN icTopiorpadito mociimkeHHS MpodeciiHoi TPaBOBOi KyIbTypH CyIi,
MOJKHA CKasaTd, IO BOHA 00’eqHye y co0i yci 3HaHHsS, HAaBUYKH Ta BMIiHHA, SKi (QOpMyBaimcs
NPOTATOM TPHUBAJIOTO Yacy, MepeHecay 0arato 3MiH Ta BUIIWIIMCH y Cy4yacHi Horisau ta 6adenHs. Lli
JOCHTIDKEHHS. Al0Th MiATPYHTS JUIsL MOJANBLIOrO BHBUEHHS Lboro (eHoMeHy. Hapasi me icHye
mpobiieMa o0 BU3HA4YeHHA HpoQeciiiHOl KyabTypH TpaliBHAKA IOPHIWYHOI cepu B3arami, TOMY
mo ii YacTo 3MILIYIOTh 3 KaTEeropisiMA IOpUAWYHOI AeoHToiorii um mpodeciitnoi etuku. CydwacHi
HAYKOBIIl MarOTh IIMPOKUI CHEKTP 3aBlaHb, IO MOJSITalOTh y AOCTIIKEHHI 3MICTy, CYTHOCTI Ta
CTPYKTypH TpodeciiHol KyIbTypu CyAIiB Ta BUpIMIEHHI HU3KU OpraHi3alliifHO-TIPaBOBUX NHTAaHb,
OB’ SI3aHMX 3 TIOJJOJIAHHSIM CyTIepedHOCTe! 1 ipobieM y pedopMyBaHHI Cy/TIOBOi CUCTEMH B YKpaiHi.

10.

11.

12.

13.

14.

JITEPATYPA

Yamyuucekuit 1. TIpobimemu craHoBieHHs mOpodeciiiHoi mpaBoBOi KyabTypd B YKpaini /
I. Yamuuncekuii // Bicuuk Axanemii ynpasminast MBC. — 2010. — Ne 4 (16). — C. 73-79.

Opunnuna entmknonenis : B 6 1. / [pea. F0.C. [emiryyenxo Ta in.]. — K. : Vkp. ennuxi., 1998.
—T.5:1I-C. - 2003. - 670 c.

BenrepoB A.b. Teopus rocynapctsa u mpasa : y4e0. mis ropun. By3oB / A.b. Benrepos. — M. :
Hogsrit FOpucr, 1998. — 624 c.

Tpetrsax C. IIpaBoBe 3a0e3neueHHs MPaBOBOI KyJbTypH HACEIEHHS SK YMOBAa CTBOPEHHSI OCHOB
rpomansHcsKoro cycrinberBa / C. Tpersx // [IpaBo Ykpainu. — 2005. — Ne 4. — C. 26-28.

Ckakyrn O.®. Teopis mpaBa i JAep)KaBW : MIPYYHHK. — 4-Te BUA., IOMOB. 1 TepepoOir. /
0.®. Ckakys. — K. : Anepra, 2013. - 524 c.

Menixosa HJ.A. ®inocodcbke, (iIOCOGCHKO-IPaBOBE Ta ETHYHE OCMHCIICHHS (heHOMEHY
MopanbHOi 1 mpodeciiiHoi KynbTypu cyami: ormsig mxepen / HO.A. MenixoBa // BicHuk
HarionansHoT topuuyHoi akaiemii Ykpainu im. SpociaBa Mynaporo. —2010. — Ne 5. — C. 273-275.

[MpuxnanHa ervka : HaB4y. noci0. / [T.I'. AGomnina, B.I'. Hanaaucra, O./1. Puxmineka ta iH.]. —
K. : Llentp yuboBoi mitepatypu, 2012. — 392 c.

Brnacenko B.I1. 'eHe3nc MOHATTS «IIpaBoBa KyJIbTypa» y HpamsixX BITYM3HSAHUX Ta 3apyOiKHUX
BueHux / B.I1. Bmacenko // Yaconnc Akanemii anBokatypu Ykpainu. — 2010. — Ne4(9). — C. 1-7.

PanOpyx I'. 3akonne HempaBo Ta HaazakoHHe mpaso / I'. PapGpyx // Ilpobnemu ¢inocodii
npasa. — 2010. — Ne 2, — C. 83-94.

Tapanenko O.M. TIpaBo i 3akonomaBcTBO KwiBcekoi Pyci [Emextponnuit pecypc] /
O.M. Tapanenko // Ictopis ykpaincekoi kymbTypu. — 2001. — Ne 1. — Pexum nmocrymy :
http ://litopys.org.ua/istkult/ikult08.htm.

Inei B. KictsikiBcbkoro mpo mpaBoBy naepxkaBy [Enekrponnuit pecypc]. — Pesxxum moctyry :
http ://ru.osvita.ua/vnz/reports/sociology/12670/.

Arpanosckas E.B. JInunocts u npaBosas kynstypa / E.B. Arpanosckas. — M. : Hayka, 1982. —
530c.

CanpauxoB B.I1. [IpaBoBas KyjiabTypa : TEOPETUKO-METOIOJIOTHICCKUI acleKT : aBToped. awC.
Ha 3100yTTS HayK. CTyH. JoKrtopa opua. Hayk : cmemn. 12.00.01 «Teopuss m wucropus
rocyaapcTBa M IpaBa; UCTOPHUS MOJUTUYECKUX W NpaBoBbIX yuenuid» / B.I1. CanpankoB. — C-
I16., 1990. — 35 c.

[emmrygyenko FO.C. TeoperuuHi 3acaau B3aemomii mpaea i kynbrypu / F0.C. Llemmryyenko //
[IpaBo Ta KyabTYypa : Teopis i npaktuka. — 1997. — Ne 1. — C. 4-5.

FOpuouuni nayku


http://www.irbis-nbuv.gov.ua/cgi-bin/irbis_nbuv/cgiirbis_64.exe?Z21ID=&I21DBN=UJRN&P21DBN=UJRN&S21STN=1&S21REF=10&S21FMT=JUU_all&C21COM=S&S21CNR=20&S21P01=0&S21P02=0&S21P03=IJ=&S21COLORTERMS=1&S21STR=%D0%9625894
http://litopys.org.ua/istkult/ikult08.htm
http://ru.osvita.ua/vnz/reports/sociology/12670/

31

15. Koneituukor B.B. 3aransna Teopis nepskasu i npasa / B.B. Koneiuukos. — K. : FOpinkom, 2004.
—567c.

16. Jlemak B.B. 3arannna Teopis mepxasu i mpasa / B.B. Jlemak. — Yxkropog : INomirpaduentp
"Jlipa", 2003. — 358 c.

17.  binenuyk I1.1. IlpaBoBa neonromoris / I1.J]. binerayk, C.C. CmuBka. — K. : Atika, 1999. —320 c.

YK 347. 65 (470+477) «1918/1919»

«RECEPTION» OF THE RUSSIAN SOVIET LEGISLATION IN THE REGULATION OF
INHERITANCE AT THE UKRAINIAN LANDS (1918-1919 YEARS)

Polovinkina R.Y ., assistant

Zaporizhzhya national university

The main context of this article is historical and legal analysis of the provisions of inheritance at the
Ukrainian lands (1918-1919 gg.). The author of this article on the basis of historical study made an
independent conclusion about the «reception» of the Russian legislation on inheritance property in Ukrainian
law in the aforementioned period.

Key words: the right to inheritance, the testator, a will, the share of compulsory heir, testamentary disposition.

Honosuukusa P.JO. «PELEILMS» POCCUMCKOIO COBETCKOI'O 3AKOHOJATEJILCTBA B
COEPE PET'YJIMPOBAHUNA HACJIEJICTBA HA TEPPUTOPUUN YKPAMHCKUX 3EMEJIb (1918-1919
I'OJ1A) / 3anoposkckuii HAMOHANBHBIA YHHBEPCHUTET, YKpanHa
Cratbs IOCBSIIEHA HCTOPHKO-TIPABOBOMY aHATIH3y MONOKEHUH O HAC/IEIOBAaHUH HA TEPPUTOPHH YKPAHHCKHX
3emens (1918-1919 rr.). Ha ocHOBE pOBEICHHOTO HCTOPUYECKOTO HCCIICIOBAHUS aBTOP CTAThH Npeiaraet
CaMOCTOSITENbHbBIE BBIBOJBI O «PEIEHINI» POCCHHCKOTO HACIEICTBEHHOTO 3aKOHOAATENbCTBA YKPAWHCKUM
IIPABOM B BBIIIEYKAa3aHHBIN IEPHO.
Kniouesvie cnosa: npaso na Hacnedcmeo, 3agewjamens, 3asewjanue, 00A3amenbHAs 00N, HACTEOHUK,
3aeewjamenvHoe pacnopsdliceHue.

Honosuukina P.JO. «PELEILIS» POCIMCBKOIO PAJSHCBKOI'O 3AKOHOJIABCTBA YV C®EPI
PET'YJIIOBAHHS CIHAJIKYBAHHSA HA TEPUTOPIT YKPATHCBEKMX 3EMEJIb (1918-1919 POKM) /
3amopi3bKkuil HalllOHAJTBHUH YHIBEPCHUTET, Y KpaiHa

CTaTTsl IPHUCBAYCHA iICTOPHKO-TIPABOBOMY aHAIi3y IOJIOKEHb NP0 CHAAKYBaHHS Ha TEPUTOPIl YKPaiHCHKHUX
3emensb (1918-1919 pp.). Ha ocHOBI mpoBenieHOro aHami3y aBTOp CTATTi MPONOHYE CaMOCTiiHI BUCHOBKH PO
«pPELEIII0» POCIHCHKOr0 CIaJKOBOTr0 3aKOHOJABCTBA YKPAaiHCHKHM MPABOM Y BHIIECBKa3aHUM mepio.

V crarTi HagaeThCsd KOMIUIEKCHUI aHajli3 IeKpeTiB, [0 PEryJIo0Th IIPaBo NMPHUBATHOI BIACHOCTI Ta MUTAHHS
CIaAKyBaHHs PaJsSHCHKOTO Ypsiiy Y BHIlE3a3HAYCHHH Mepioa.

ABtop poskpuBae ictopito npuiiHarTs [expery BIIBK PPOCP «IIpo BiaMiHy cmaakyBaHHS», a TaKOX
aHali3ye MOIVISIM CYYacHHKIB Ha MPABOBY NMPHUPOJY BHINE3a3HAYEHOTO HOPMAaTHBHO-NIPABOBOTO aKkTy. Y
HAYKOBIH cTarTi OyIio MPOBEAEHO MOCITIMKEHHS 1HCTPYKIil, sika BH3HAYa€ 3aCTOCYBAHHS BHUINE3a3HAUYCHOTO
JIEKPETYy.

AKTyaJNbHICTh JIOCIIZKEHHS 1CTOPUKO-TIPABOBHUX IHTAHb CMAJKyBaHHS 3yMOBJICHA 3POCTAI0YUM 3HAYEHHSIM
MPHUBATHOI BIACHOCTI TPOMAISH 1 TOPAAKY il CHagKyBaHHsS, HEOOXINHICTIO PO3pOOJEHHS MPaBOBOTO
MeXaHi3My, SIKHH HaJIeXXHUM YMHOM MIr OM 3aXHCTHTH IpaBa W iHTepecH rpoMajasH Ykpainu. Ormsay icropii
PO3BUTKY CIIaJIKOBOTO MpaBa Ma€ BAaXKJIMBE HE TINbKM HAyKOBe, alle W NPAaKTHYHE 3HAYCHHS, OCKIIbKH
JIO3BOJIIE€ MPOCTEKUTH HA KOHKPETHOMY MaTepiaii CKJIaJHi MpPOLECH CTAaHOBICHHS Ta PO3BUTKY OCHOBHHX
pHC Ta IHCTUTYTIB CMaJAKOBOTO MpaBa i MOXKIJIUBICTh COPUHHSTTS KPAIIKX ICTOPUKO-TIPABOBUX KOHCTPYKIIH Y
[MBITFHOMY 3aKOHOJABCTBI Y KpaiHH.

MerToto cTatTTi € aHaJi3 HOPM CIIaIKyBaHHS Ha TEPUTOPIi YKpaiHChKHUX 3eMenb y 1918-1919 pokax, po3KpUTTs
MPOTHPIUYS CTAHOBJIEHHS PAJHCHKOTO CITQAKOBOTO TIpaBa Wil Yac MPUHHATTS BiOMOBIIHUX JEKPETIB,
BUSIBJIICHHS TCHICHII PO3BUTKY CIAIKOBOTO IpaBa TOTO 4Yacy Ta iX BIUIMB Ha (OPMYBAHHS CIIaJIKOBO-
MIPAaBOBHX BiJTHOCHH.
Kniouosi cnosa: mpaso na cnadwumny, 3anosioau, 3anosim, 0006 A3K068a 4acmika, CnaoKoEMeyb, 3anosiodnvHe
PO3NOPSONCEHHS.

There are many legal acts today in Ukraine which are affecting property interests of citizens, not the
exception, and it became a question of succession. However, the problem of regulatory consolidation
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genetic relationship is still valid. Chapter 6 of the Civil Code of Ukraine, in 2004, dedicated to the
succession law, but in practice there are many questions about the practice of these provisions. To
implement inheritance rights as the decedent and the heirs, there are notaries public and private
notaries, who are led by the laws of Ukraine and subordinate regulatory acts. Some provisions of legal
acts were adopted from the Soviet decrees, such as Agenda notarial acts notaries of Ukraine, approved
by the Ministry of Justice of Ukraine.

The relevance of the study of historical and legal issues of inheritance caused by the growing
importance of private property and public order of succession, the need to develop a legal mechanism
that would adequately protect the rights and interests of citizens of Ukraine. Review the history of
succession is essential not only scientific but also of practical importance, as it allows to trace the
particular material complex processes of formation and development of the basic features and
institutions of succession and the possibility of perception of the best historical and legal structures in
civil legislation of Ukraine.

The subject of inheritance law is a part of many scientific works in law, especially in Soviet period,
which are presented by such authors as B.S. Antimonova, I.N. Asimov, S.N. Bratus,
M.N. Boguslavskiy, N.V.Gordon, K.A. Grave, D.C. Joffe, T.P. Kovalenko, A. Nyemkova
V.l. Serebrovsky, R.Y. Halfinoyi and others. There are number of modernspecialists in this area —
V.V. Vasil’chenko, O. Zeri, 1.V. Zhylinkovoyi, Z. Romovska, N.A. Saniahmetovoyi, S.J. Furs,
A.l. Kharitonov and others.

We can say that study of inheritance law is still important subject for today. The proof of this thesis is
series of PhD works by O. Zaika «Formation and development of inheritance law in Ukraine» (2007),
O. Nonlinear «Evolution of succession in Ukraine: historical and legal aspects» (2010). This works are
related to the history of succession in the Soviet period, but the «reception» of the Russian Soviet
legislation on regulation of inheritance in the Ukrainian lands (1918-1919 years) not been sufficiently
studied, what determines the relevance of this research.

The purpose of this article is to analyze the rules of succession in the Ukrainian lands in the 1918-1919
years, the disclosure of conflicts of becoming a Soviet inheritance law in the appropriate decrees,
identifying trends in the inheritance law of that time and their impact on the hereditary relations.

Pre-revolutionary law recognized only kind of property rights — the right to private property, which
included the concept of property in one of the instruments and means of production, including land
ownership landowners, and private ownership of the means of production of small producers (farmers
— middle peasants, artisans and craftsmen ) and the right of citizens to private property in the means of
consumption. The October Revolution of 1917 brought changse in the order. By the night of Oct. 26
(Nov. 8) 1917 Second Congress of Soviets adopted a decree on the ground that immediately without
any ransom canceled landlord ownership of land. According to the peasant order, the SRs compiled on
the basis of 242 local peasant orders, all the land — state, unit, monastery, church, possessional,
mayoratni, private, public, peasants, etc, were announced the national heritage and acted "in the use of
workers". All the earth came into public land fund. Land use rights granted to all citizens who want to
handle it by their labor, hired labor is not allowed. Land use was egalitarian, that the land was
distributed among the workers, the so-called «labor» or «consumer» norm.

Ukrainian Bolshevik’s government entirely dependent of Moscow and did not try to pursue an
independent policy. In the government declaration of 25 January 1919 year proclaimed the need of
unification of the RSFSR USSR on the basis of a socialist federation and bring «socialist revolution to
the end».

6-10 March 1919 held the third Congress of Soviets, which adopted the first Constitution of the USSR,
which was develop on the basis of the constitutional model of the RSFSR, which included «the
transition from socialism to bourgeois society...». This basic law was placed «Declaration of the rights
and duties of Working and Exploited People of Ukraine» and other constitutional articles [2, 242].

On the subordinates lands in Ukraine, according to the Third Congress of Soviets, introduced a policy
of «war communismy is established a state monopoly on the procurement of grain and other food
products. To make a food dictatorship created committees of poor peasants, formed for requisition of
forced grain requisitions.
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Since the Soviet government was guided by the same principles of Russian at enforcing «policy of war
communism» throughout its borders Ukraine, there was a «reception» of legislation, which has
operated in the territory of the RSFSR.

February 19, 1918 the Central Executive Committee of the RSFSR decree was adopted — «About the
socialization of the land» in Article 1, which stated that «any ownership of land, minerals, water,
forests and the living forces of nature within the Russian Socialist Federal Soviet Republic abolished
forever» and land use goes into the whole working people.

Later was adopt 11l Congress of Soviets of Workers’, Peasants ¢ and Soldiers’ Deputies «Declaration
of Rights of Working and Exploited People» as the socialization of land declared: «In the exercise of
socialization earth — read it — private ownership of land is abolished, and all the land is declared
national property and transmitted to workers without any ransom, based on egalitarian land».

Number of scientists proclaimed that «socialization» was essentially a «proletarian nationalization» of
land as private land ownership was abolished: «The abolition of private ownership of land, the
exclusion of land from private sales, prohibition of private land transactions: sale, lease, donation,
inheritance, etc» (Note 3 to c. decree 39 on the socialization of land), the provision for use only by the
state were the main elements of state ownership of ground.

Later the Soviet Government turned to the nationalization of whole branches of production (Sugar
industry was nationalized by the Decree of the Sovnarkom (Council of People’s Commissars) of the
RSFSR in 1918,the 2nd of May, petroleum industry was done by the Decree in 1918, the 20" of July).
In 1918, the 28™ of June the biggest manufacturing firms of all industries were nationalized by the
Decree. But all enterprises of some industries were done. The nationalization was in banking area (On
December 14, 1917 the Sovnarkom issued the decree of the banking nationalization) all banking
shares were canceled and payments of dividends were stopped.

T.E. Novitsky indicates that the aspiration of the legislator in the first year of Soviet power to limit the
sources of private property rights gave rise to the decree of the Central Executive Committee RSRFR
on April 27 1918 «On the abolition of rights of inheritance».

Complete abolition of inheritance both in law and in willed to the disappearance of inheritance law —
an important part of civil law [3, 19].

In the USSR Council of People’s Commissars issued two decrees on the abolition of inheritance: the
1st one was on March 11, 1919, the second one — on March 21, 1919.

In particular, Art.1 of the decree of the Council of People’s Commissars of USSR «On the abolition of
rights of inheritance» (in 1919, 11" of March), declared that the inheritance right as by law and by will
for all property, which is located on the territory of the USSR, regardless of the nationality of the
heirs, is repealed. At the same time, in a footnote to this article, it was noted that the effect of Article
does not apply to cases where the estate is less than 10 000 Karbovanets in gold.

According to Art.2 of the decree disabled relatives of the testator in a straight ascending line, and full
under-age siblings and spouses were attached to a preferential right to the 1% of July in 1919 or the
publication of the Regulations on social security when it comes to the 1st of July in 1919, to get hold
of estate of the deceased is not above the subsistence level, provided that such persons are in need
(decree of the Sovnarkom USSR on June 14, 1919 the term was extended to January 1, 1920). The
notes 1 and 2 of this article stated that the illegitimate relationship equal to marriage, adopted, named
children, and their descendants were treated as family by descent [4, 268].

Thus, inheritance of property, not to exceed 10 000 gold Karbovanets was stored and passed directly
to heirs.

Inheritance in property which exceed 10 000 gold Karbovanets repealed and changed maintenance
issue (besides the only well-defined entities) of the decedent’s estate within not more than a living
wage. One minor difference was that the Ukrainian decree did not decide the fate of property which
exceed 10 000 gold Karbovanets. Clarification of this situation has been given a new decree "On the
Abolition of inheritance " of 21 March 1919, which stated that the property that is less than 10 000
gold Karbovanets passes for use of the spouse survived the decedent, children, full and half siblings
and parents if they are disabled and needy [5, 304-305].
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The second decree «On the Abolition of inheritance» of 21 March 1919, which is a supplement to the
first one, is assumed that if all the estate does not exceed 10 000 gold Karbovanets, it goes to the use
of the spouse survived the decedent and children, full and half siblings, parents’ dead, if they are
unable to work and need help (Art.1). These people did not have title to the property remaining after
the death of the testator (Art.2) and the procedure for use of the property was determined special
instruction designed People’s Commissariat for Justice, People’s Commissariat for Finance and
People’s Commissariat Social Security (Art.3).

Statements disabled relatives (referred to in Art. 2 of the decree and who needed help) to provide
maintenance of the estate of the deceased were submitted to the Department of Social Welfare
appropriate, which determined the size and shape retention of the decedent’s estate.

The closest considered the next generation (including illegitimate, adopted children, adoptee and their
descendants), and finally, brothers and sisters (claim 19) [5, 305].

Family relations are regulated by the Decree of the RSFSR «On marriage, children and books about
doing acts of state» of 20 December in 1917, and subsequently the Code of Laws of acts of civil
status, marriage, family and the organizing committee of the RSFSR Law 1918 in Art.52 which stated
that «only a civil (secular) marriage registered in the department of vital records, creates rights and
duties of marriage...» in a footnote to this article stated that the marriages to the publication of new
revolutionary laws were treated to registered marriages. The Code of 1918 was recipiented by all the
other Soviet republics [6, 102].

For the practical application of the decree by the People’s Commissariat of Justice was developed and
approved August 6, 1920 — Special Instructions «On the application of the decree on the abolition of
inheritancex». In paragraph 10 of the Regulations provided that for every death subdivisions of civil
status shall notify the local council of deputies at the last place of residence of the deceased, and the
Council of Deputies, having received such a message, takes custody of the property of the deceased
and spends description (p.13) [5, 307].

As published in the «Vesti» VTsIK August 6, 1920 — How the People’s Commissariat of Justice «on
the application of the prohibition on the abolition of inheritance» stated that «the size and shape of the
subordinate issuing maintenance of a decedent’s estate is determined by the Department of Social
Welfare in the city or county Council of deputies. If the property is left is not enough to provide
maintenance to all the relatives who remained, the priority is given to more needy, and above all
provided the closest (including extramarital named children, and then their descendants)». Next in
order of relationship were: one of the couple, who is alive, their descendants, and finally, his brothers
and sisters (p.19) [7, 90].

The author believes that the rules of the Decree «On the contrast inheritance» does not abolish
inheritance, because inheritance is defined — transfer of property of the deceased to his heirs, and as we
can see, there was a transfer of property within the prescribed amount of the property and to a certain
audience. Difficult don’t agree with the opinion of B.S. Antimonov and K.A. Grave as Social Security
to establish a state in the presence of the fact of needs and disability, and the death of the testator is not
required. If we look at the names of the decree, it really inheritance was abolished, but the transfer of
property of the deceased to his relatives remained, which, in turn, inherit, therefore, was completely
eliminated only inheritance by will. Given that private property is not recognized, respectively, and the
Institute of succession was changed. The right of inheritance was conditional, since ownership is not
legally formulated, but in fact remained, and was associated with the right management.

T.E. Novitsky considers it appropriate to note that the legislation of the USSR was a lot to do with the
law of the RSFSR, and it is quite natural. Proven reception in Ukraine norms of Russian law, which once
again affirms the decree on the abolition of inheritance in Ukraine. March 11, 1919 was passed the first
decree. He spoke directly to the transition in ownership heirs of property which does not exceed the
estimated 10 000 gold Karbovanets. However, a month later, on 21 March of 1919, another decree
removed all transition to the heirs of ownership: no property evaluation it became the property of the
USSR. Hence, Ukrainian lawmakers corrected his decree of inheritance like Russian one [3, 23-24].

Historical analysis of the inheritance enables researchers and practicing figures in law provide for
solutions to critical problems associated with the development of new facilities and ownership, as the
Soviet inheritance law is the continuation of modern Ukrainian succession. The conclusions and
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recommendations made in these articles may be used in the studied course «History of State and Law
of Ukrainex» and the special course «Inheritance Law of Ukraine».
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PO3ILJI II. KOHCTUTYIIMHE
TA MYHILUUITAJIBHE ITPABO

V]IK 341.231.14 (100+477)

REALIZATION OF PRINCIPLE OF UNDISCRIMINATION
ON INTERNATIONAL AND NATIONAL LEVELS

Zhuravlyova G.S., candidate of law, associate professor
Zaporizhzhya national university

In the article the general approaches to understanding the principle of non-discrimination and identification of
priority activities of international and domestic nature for its implementation.
Key words: principle, discrimination, international law, constitutional law.

Kypasnera A.C. PEAJIUZALINA ITPUHIUIIA HEJUCKPUMNHALIMN HA MEX/YHAPOJHOM U
HAIIMOHAJIbBHOM YPOBHJSIX / 3amopoxckuii HalMOHATBHBINA YHIBEPCUTET, Y KpanHa
B cratee mpemiokeHbl OOIIME MOAXOABI K MOHUMAHHWIO IMPHHIIMIA HEAMCKPHUMHUHAIMK W OMPCACICHHIO
MEPBOOYEPEIHBIX MEPONPUATUH MEXKIYHAPOJHOTO U BHYTPUIOCYIApPCTBEHHOI'O XapakTepa [Ulsl ero
peanm3anum.

Knrouesvie crosa: npunyun, OUCKPUMUHAYUS, MEHCOVHAPOOHOE NPABO, KOHCMUMYYUOHHOE NPABo.

Kypasmsosa I'.C. PEAJIIBAIIIA TPUHIIAITY HEAUCKPUMIHAIIT HA MDKHAPOIJHOMY TA
HALIIOHAJIbBHOMY PIBHSX / 3anopi3pkuii HalliOHAIBHUN YHIBEPCHTET, YKpaiHa

JluckpuMiHamiss Mo>ke IpuiMaTH pisHi Gopmu: Bix oOpa3 i HamamiB 1o 1mo30aBieHHs eleMeHTapHHUX Ouar,
nocuyr Ta iHmmMX mpaB. JKepTB IUCKpHUMiHaWii MOXYTh YTHUCKAaTH IIiJ Yac IIpaleBIAIITyBaHHI a0o
00MEXyBaTH iM JIOCTYII JI0 OCBITH, KHUTJIA i HEOOXiJHOT MEIMYHOT TOMOMOTH. JIUCKPHUMiHOBaHI IPYIIH TAKOXK
MOXYTh I030aBIATHCS IIpaBa OpaTH y4yacTb y CYCHUIBHOMY JXHTTi, BUIBHO CTBOPIOBAaTH 00’ €IHAHHS,
CHOBiAyBaTu CcBOIO Bipy abo 30epiraTm cBOi KymbTypHI ocoOimBocTi. JMCKpHMiHaLis Moxe OyTh
NPHUCYTHBOIO SIK Y HPHBaTHOMY, Tak i B JeP)KaBHOMY CEKTOpi. SIK NMpaBHiIO, BOHA € BCENPOHHM3YIOUUM
SIBUIIEM, IO OXOIUTIOE CYCIIbHI CTPYKTYPH, IHCTHTYTH, COWialbHI BiIIHOCHHH W TOTISIIU. Y pe3ynbTari
JKepTBH JUCKPUMiHAIi YaCTO MOTPAIUIIIOTH Y 3aMKHYTE KOJIO 130JIA11i1, HEpiBHOIPABHOCTI i yIepekeHb, 10
MOPOJKY€E HOBY TUCKPUMIHAIIIIO.

[MpuHIMI HEeAUCKPUMIHALIT HE BHYCPIYETHCS 3a00pOHOI0 aKTiB MUCKPUMIHAILIT, ajie i MpUIyCKae BXUTTS
JepKaBaMH aKTHBHUX i II0J0 3MIHCHEHHS aJMIiHICTPATHBHUX, CYJOBHX 1 BHUXOBHHX 3aXOMiB MIOAO
60poTHOM 3 TUCKPHUMIHALIEIO, @ TAKOXK Mependavae JiTke BU3HAUCHHS TPaB, SKi 32 )KOJHUX YMOB HE MOXYTh
OyTH 0OMEXEHI, a TAKOXK MIJICTaB JJIs 3AKOHHOTO OOMEKEHHS TIPAB JIFOAUHH.

ToninmenHI0 AOTpUMaHHA Jep)kaBaMH MIKHapOIHHX YTOJ, CIIPSAMOBAaHMWX Ha JIKBIAALII0 AUCKpHMiHALIl,
MOXE CIIPHATH TAaKOX IiJBHUIICHHS €(QEKTHBHOCTI MiSIIBHOCTI OTOBIPHMUX OPTaHiB i MOCHJIEHHA IXHBOTO
Mmannara. [Ipaktika €Bpomneiicbkoro Cyay 3 MmpaB JIIOAMHU JOBOJMTH, LIO LBOTO MOXKHA JOMOTITHCS TUTBKH
HaJUICHHSIM JIOTOBIPHHX OpTaHIB IOBHOBOKEHHSMH YXBAIIOBaTH OOOB’S3KOBI pillleHHA 1 3AiHCHIOBATH
KOHTPOJIb 32 IXHIM BUKOHAHHAM, a TAKOXX JIIEF0 OpPraHiB Ha MOCTIiHHIN, a He cecilHiil ocHOBI. [y 3HMKEHHS
(iHaHCOBHMX BUTpaT MOXKHa Oyino O CTBOPHTH OJWH OpraH (3aMiCThb JEKiTbKOX aBTOHOMHHX OpTaHiB), y
paMKax sSKOro O MisyId CIeliani3oBaHi BiAIUH. 3BUYaliHO, Tpeba po3yMiTH, IO [I¢ MUTAHHSA HE HAHONIMKUIOT
MEePCHEeKTUBH, Y MepIy Yepry, yepe3 HebarkaHHs AepKaB 0OMeXyBaTH CBii CyBepeHiTeT.

Haitre6e3neuHinn BuaM TUCKPUMIHALT, TaKi SK T€HOIHI, anapTeil, pacoBa JUCKPUMIHAIIA, emopTamis abo
HACWJIBHUIIBKE MEPEMIIleHHs HaceleHHS ¥ iHm rpy0i MOpYIIEHHS MpaB JIOAWHH, € MiDKHAPOJHUMH
3JI0YMHAMH 200 KPUMiHATBHIMH 3JI0YMHAMH MIXKHAPOJHOTO XapaKTepy, sKi TATHYTh 32 COOO0I0 MIXKHAPOIHO-
MPaBOBY BIAMOBINANBHICTS JEpKaB 1 MDKHAPOAHY KPHUMIHAIBHY BiIIOBINANBHICTE (i3WYHUX OCi0.
[IpuTsrHeHHs BHHHHMX OCi0 [0 BIAMOBIZAJBHOCTI 3a 3JI0YMHM € JI€EBUM 3aX0J0M y OO0poThOi 3
JTUCKpuMiHaniero. MokHa 3 yINEeBHEHICTIO CKa3aTH, 10 CTBOPeHMiT MiKHApOIHUI KPUMIHANBHHUN CYJ, IO
BinnoBinHo 10 CTaTyTy Mae IOPHUCIUKIIIO BIZHOCHO 3JO0YMHY TEHOUUAY W 3JI0YMHIB NMPOTH JIOJSHOCTI,
CIIPUATHME TIOJANIBIIOMY BHKOPIHIOBaHHIO IpyOMX MpOsiBiB JUcKpuMiHalii. Jlepxasa, 10 mOpyLIye mpasa
JIOAWHE a0o0 XK JOIYCKAae Taki IMOpPYIICHHS Ha CBOiM TEepHTOpii, MOBHHHA HECTH BINIMOBINATBHICTH TEpe[
JKEPTBaMU TOPYIICHHS MDKHAPOJHO BH3HAHMX TpaB JIOAWHM Yy GoOpMi HOBHOTO i CIpaBemIMBOrO
BIJIIIKOTyBaHHS 30MUTKY, a MI>KHAPOIHI OpraHy MOBUHHI MPHUIUIATH YBary bOMY ITHTAHHIO i KOHTPOJIOBATH
MOTrOo 3a1MCHEHHS.

BaxxiiBUM KpOKOM y GOpOTBHOi 3 Oy/b-SIKMM BHIOM JHCKPHMIiHALi HA BHYTPIIIHBOJEPKAaBHOMY piBHI € ii
3aKOHOJaB4Ya 3a00poHa. 3aKpilUIeHHs Takoi HOPMH B KOHCTUTYLIi poOuTH ii 0OOB’SI3KOBOIO AJIsS OpraHiB
BIAM # KOXKHOTO 4Yi€Ha CYCHiNbCTBA, cHpHsie (HOPMYBaHHIO CYCHUIBHOI JYMKH IOAO HEHNPHITYCTHMOCTI
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muckpuMiHanii. EdexTuBHICTS Takol HOPMH MiICHIIOETBCS KOHKpETH3aWielo il B IHIIMX HOPMAaTHBHO-
[PaBOBUX aKTaxX. 3a00pOHAa AMCKPHUMiHAL HOBUHHA HOCUTH BCEOCSHKHMII XapakTep, TOOTO IOLIMPIOBATUCS
Ha Bci cdepu, perynboBaHi MpaBoM, a He Ha OKpeMi BiAHOCHHU. BaxxinBo nepeabadunTy BiAMOBIAaIbHICTh 32
JUCKPHMIHAIIIO B KPUMIHAJIBHOMY ¥ IIMBUIBHOMY 3aKOHOJABCTBI, TIOBHE BiIIKOAYBAHHS 30UTKY.

VY craTTi 3ampoNOHOBAHO 3arajbHi MiAXOAW 1O PO3YMIHHS NPUHLUMINY HEOUCKPUMIHAII Ta BU3HAYCHHS
MIePIIOYEPrOBHX 3aX0/(iB MKHAPOIHOTO Ta BHYTPIITHHOIEP)KaBHOTO XapaKTepy Ul HOro peaizariii.
Kniouoei cnosa: npunyun, OucKpuminayis, MIJCHAPOOHe NPago, KOHCMUMYYiliHe npaso.

Discrimination — one of the most serious and widespread human rights violations in the world today.
Millions of people continue to suffer from isolation, poverty, ill-treatment and even violence only
because of what they believe or who they are or what they believe. Equal treatment for all — not, just a
matter of common sense and ordinary courtesy.

Discrimination can take many forms, from insults and assaults to the deprivation of basic goods,
services and other rights. Victims of discrimination may infringe upon during employment or limit
their access to education, shelter and necessary medical care. Disadvantaged groups can also get rid of
the right to participate in public life, to freely form associations, to practice their faith or maintain their
cultural characteristics. Discrimination can be present in both the private and public sector. Typically
it is a phenomenon, encompassing social structures, institutions, social relations and attitudes. As a
result, victims of discrimination are often caught in a vicious circle of exclusion, inequality and
prejudice that creates a new discrimination.

International legal regulation of human rights is now fairly complete, but there are still gaps in the
regulation of the rights of certain categories of people experiencing today the worst forms of
discrimination. A major shortcoming of the international legal system is also no single universal
international act aimed at eliminating all forms of discrimination.

Some aspects of discrimination in light of the implementation of the basic principles of law, the rights
and freedoms of man and citizen and state legal foundations of international law considered in famous
Russian and Ukrainian lawyers: S.S. Alekseeva, B.D. Babaev, M.l. Eytina, V.M. Baranov,
P. Baranova, A.M. Vasiliev, M.A. Vlasenko, V.B. Isakov, V. Kartashov, V.J. Kikot, T.K. Kerimov,
U.V. Lazarev, K.B. Levchenko, A. Malko, M.l. Matuzova, V. Velvet, U.D. Perevalova,
A.S. Piholkyna, S.B. Poleninoy, T.N. Radko, R.A. Romashova, V.P. Box, |.N. Senyakina,
V.M. Sinyukov, M.N. Tarasova, Y. Tikhomirov, V.A. Tolstyka, T.I. Habriyevoy, A.F. Cherdantseva,
B.S. Yebzeyeva A.l. Ykimova, and more. However, a large amount of international legal acts, directly
or indirectly, to the problems of discrimination, and the presence of contradictions in the interpretation
of rules specific to non-discrimination, require more detailed investigation of this issue.

The purpose of this paper is to develop common approaches to the understanding of the principle of
non-discrimination and identifying priority activities of international and domestic nature for its
implementation.

The principle of non-discrimination is not limited to the prohibition of acts of discrimination, but also
requires states to take action to implement administrative, judicial and educational measures to combat
discrimination, and provides a clear definition of rights that, under no circumstances may not be
limited, and for legal reasons restriction of human rights.

Improved observance of international treaties aimed at eliminating discrimination, may contribute to
enhancing the effectiveness of the treaty bodies and enhance their mandate. European Court of Human
Rights shows that this can be achieved only through the giving of contractual authority to make
binding decisions and to monitor their implementation and effect of a permanent non-session basis. To
reduce the financial costs could be a single body (instead of several autonomous bodies), within which
to operate specialized departments. Of course, we must understand that it is not the short term,
primarily due to the reluctance of states to limit their sovereignty.

The most dangerous types of discrimination, such as genocide, apartheid, racial discrimination,
deportation or forcible transfer of population and other gross violations of human rights are
international crimes or criminal offenses of international character, which entails the international
responsibility of States and the international criminal responsibility of individuals. Bringing
perpetrators to justice for crimes is an effective measure to combat discrimination. It’s safe to say that
established the International Criminal Court, in accordance with the Charter has jurisdiction over the
crime of genocide and crimes against humanity, will further eradication of gross discrimination. State
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that violates human rights or permits such violations within its territory, shall be liable to the victims
of violations of international human rights in the form of full and fair compensation, and international
agencies should pay attention to this issue and to monitor its implementation.

Often the negative effects of rejection and discriminated groups persist long after the official
introduction of the ban on discrimination; especially discrimination wore a long-term and large-scale
nature. To effectively fight against discrimination deeply embedded in social relations and institutional
nature acquired can take numerous measures aimed at the speedy achievement of equal treatment for
discriminated groups in different areas. Such measures may include additional material and financial
assistance to members of discriminated groups, and support in the field of vocational education, which
will facilitate their access to goods and services reserved jobs and provide them equal treatment.

International law clearly requires states to use special (special) measures in cases and at that time,
when they are objectively justified., Special and concrete measures in the social, economic, cultural
and other fields in order to ensure the desired development and protection of certain racial groups or
individuals belonging to them, in order to ensure their full and equal use of human rights and
fundamental freedoms. Such measures are in any case should not lead to a result of maintaining
unequal or special rights for different racial groups after achieving the purpose for which they were
established [1].

Providing judicial and (or) other appropriate mechanisms possibility to impose on public authorities
and private persons obligation to implement temporary special measures also facilitates compliance by
its commitment to effectively ensure the right to freedom from discrimination. According to the
European Commission against Racism and Intolerance, the law "should provide an opportunity to ask
for the duty of that prevented acts of discrimination, to develop and implement an action plan to
combat this phenomenon” because "this approach is effective means to change the style and methods
of work organization in the long term" [2].

Ukraine is a party to the Protocol number 12 of the European Convention on Human Rights (general
prohibition of discrimination), and a number of other international instruments relating to the fight
against racism and racial discrimination. However, Ukraine has not yet acceded to the Convention on
the Participation of Foreigners in Public Life at Local Level and the International Convention on the
Protection of the Rights of Migrant Workers and Members of Their Families.

An important step in the fight against any kind of discrimination on the domestic level is its legal
prohibition. Fixing such a rule in the constitution makes it mandatory for government and every
member of society, contributes to public opinion concerning the inadmissibility of discrimination. The
effectiveness of such a rule is reinforced in the specification of other legal acts. The prohibition of
discrimination should be of a comprehensive nature, which applies to all sectors, adjustable right and
not to individual relationships. It is important to establish liability for discrimination in the criminal
and civil law, the total compensation.

As the K.B. Levchenko, narrowing it turns out that discrimination is recognized only to the acts or
omissions while in international law, discrimination is defined without specifying these
manifestations, as well as any distinction, exclusion or restriction made on certain grounds, which are
aimed at weakening or nullifying recognition, enjoyment or exercise by a person or group of persons,
rights in any area. So, for example, it is difficult to prove that the expression or gesture within the
definition of the action. And domestic legal practice already knows such examples. As a result —
discriminatory within the meaning of expressions are not recognized by this law discriminatory
because it does not recognize the action. It is also difficult to prove the "validity" images [3, 26].

Discrimination cannot be eradicated solely by legislative measures. The basic premise — raising — the
general level of welfare states. To protect vulnerable groups need to take positive action. The
experience of some countries shows that the benefit is the creation of special bodies involved in the
fight against discrimination, which have the power to make legally binding decisions, stand by the
victims of discrimination in the judiciary, legislative initiatives offer. States should take all necessary
measures to attract people who do acts of discrimination accountable through a fair trial. As is often
the cause of discrimination is a different kind of prejudice, they must fight school activities, education,
strengthening the spirit of tolerance and respect for all people struggle with ideas that incite hatred and
enmity.
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Summing up, we can reach the following conclusions. Question elimination of discrimination is the
subject of close attention in both international and national law. There is a large amount of
international legal acts, directly or indirectly related to the problems of discrimination. However, the
rules specific to non-discrimination, are too general, and sometimes are in conflict with each other,
which, in our view, significantly reduces their effectiveness. Increasing efficiency is the principle of
non-discrimination, as it seems, is to achieve by specifying its content, taking into account the general
approaches to understanding produced legal practice in foreign countries.
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OCOBJMBOCTI 3AIMCHEHHS TA PEAJIIBALIIL CAMOBPSJTHOI'O KOHTPOJIIO
B CO®EPI OBII'Y HAPKOTUYHUX 3ACOBIB

[leBuyk O.M., K.10.H., aCUCTCHT

Hayionanvrozo opuouunozo ynisepcumemy imeni HApocnasa Myopozo

CraTTIoO MPUCBSYEHO BHCBITICHHAM OCOOJMBOCTEHl 3IifiCHEHHsS Ta pealizamii CaMOBPSIAHOTO KOHTPOJIO B
cepi 00iry HapKOTHYHHX 3aC00iB, TICUXOTPOITHUX PEYOBHH 1 IPEKYpCOPIiB. YKa3aHO MOHATTS, AETANIi30BaHO
Ta 0XapaKTepH30BaHO BHUIH, Cy0’€KTH Ta 3MICT CaMOBPSTHOTO KOHTPOJIIO B cdepi 00iry HapKOTHYHHX
3ac00iB, ICHXOTPOITHUX PEYOBHH i IPEKypPCOPIB.

Knrouosi crnosa: camospaonuti KoHmponv, 00ie HApKOMUUHUX 3ACO0I8, NCUXOMPONHUX PEYOBUH | NPEKYPCOPIs.

Mepayk A.M. OCOBEHHOCTU OCVIIECTBJIEHUA N PEAJIM3ALIMM CAMOYIIPABJIAIOIIEI'O
KOHTPOJISI B COEPE OBOPOTA HAPKOTHMYECKHUX CPEJICTB / HaunoHameHBIH IOpUANYECKHI
yHUBepcuTeT nMeHH SApocnaBa Myaporo, XapbkoB, YKpanHa
CraThsi TIOCBSIIIEHAa OCBELICHHIO OCOOCHHOCTEH OCYLIECTBICHHS M PETU3alUH CaMOYIPABISIOIErocs
KOHTpOJISL B cdepe 000poTa HAPKOTHYECKHX CPENCTB, ICUXOTPOIMHBIX BEIIECTB M MPEKYpCOPOB. YKa3aHO
MOHATHE, JNETAIU3UPOBAHBl U OXapaKTepU30BaHbl BUABI, CYOBEKTHl M COAEPIKAHUE CAMOYIPABIIAIOIIETOCS
KOHTpOJIS B chepe 000poTa HAPKOTHIECKHUX CPEJICTB, ICHXOTPOIHBIX BEIIECTB H IPEKYPCOPOB.
Kniouesvie cnosa: camoynpagnsiemviti KOHMpoOns, 060pOM HAPKOMUHECKUX CPeOCmE, NCUXOMPONHLIX Belyecma u
npeKypcopoas.

Shevchuk O.M. FEATURES OF THE ENJOYMENT AND EXERCISE SELF CONTROL IN THE
SPHERE OF TURNOVER OF NARCOTIC DRUGS / National law university named after Yaroslav the
Wise, Kharkov, Ukraine

The local authorities with specific functions of control over observance of legislation in the sphere of turnover
of narcotic drugs, psychotropic substances and precursors. The implementation of village, settlement and city
councils and their Executive bodies of control functions in the sphere of turnover of narcotic drugs,
psychotropic substances and precursors in the current legislation, has called self control.

The study of the problems of the governmental control in the sphere of turnover of narcotic drugs today are
almost absent that, in its turn determine the topicality of the selected scientific search of this study. Noting
that the control is the ability to observe, test, detailed analysis of specific situations and phenomena with the
possibility of interference in the activities of the controlled object has the purpose of observance of legality
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and discipline, identify deviations from established norms, prevent violations, and bring those responsible to
justice.

In Ukraine recognizes and guarantees local self-government (article 7), and Art.5 of the Constitution of
Ukraine stipulates that the people exercise their power directly and through bodies of state power and bodies
of local self-government. In the Main Law of Ukraine stipulates that local self-government is the right of a
territorial community-residents of a village or a voluntary Association into a village community, residents of
several villages, towns and cities independently resolve issues of local significance within the Constitution
and laws of Ukraine.

The local government is exercised by territorial communities in villages, settlements, cities, both directly and
through the village, settlement, city councils and their Executive bodies, as well as through regional and
district councils that represent common interests of territorial communities of villages, settlements, cities.

The system of local self-government includes: territorial community; village, settlement, city Council, village,
settlement, city Chairman; Executive bodies of village, settlement, city Council, district and regional councils
that represent common interests of territorial communities of villages, settlements, cities; the population self-
organization bodies.

Given the above, you can specify that the supervision by local authorities in the sphere of turnover of narcotic
drugs, shall be constructed in accordance with the structure of such bodies and include: 1) control of the
territorial communities, 2) control of the representative bodies of local self-government; 3) control from the
side of village, settlement, city head, 4) control of the Executive bodies of respective councils, 5) control of
the organs of population self-organization. Self control in the sphere of turnover of narcotic drugs is as
collective entities - councils, their Executive committees, standing committees of the boards, audit
committees, house, street, quarter and other collective bodies of self-organization of population and
individual subjects, which include: to local councils of deputies, the Chairman of the Board, Secretary of the
Council, chairmen of the Executive committees, heads of divisions, departments and other Executive bodies
of the Council, chairmen of commissions and leaders of parliamentary factions.

The function of control in the sphere of turnover of narcotic drugs are also characterized by district and
regional councils as bodies of local self-government, intended to represent common interests of territorial
communities of villages, settlements and cities within the authority defined by the Constitution and laws of
Ukraine, and the authority delegated village, settlement, city councils.

Considering the above it is advisable to select the following features of the governmental control in the sphere
of turnover of narcotic means: 1) the subjects of such control is the local community, the councils of different
levels and their heads; the Executive bodies of councils; the population self-organization bodies,
2) implementing control authorities, local authorities interfere with functional activities of interest such
control, 3) local authorities shall exercise control over compliance by the bodies of legality located within
their jurisdiction, the acceptable level of risk for the population, 4) local governments perform their own (self-
governing) and delegated oversight powers, the list of which is determined by the current legislation and the
last of them is characteristic of public authorities, 5) management decisions of normative nature, including
those, which have implemented the control powers of the councils and their Executive committees are
mandatory for all located on the corresponding territory’s Executive authorities, unions of citizens,
enterprises, institutions and organizations, officials and citizens, permanently or temporarily residing in the
respective territory.
Key words: selfguided control, turn of narcotic facilities, psikhotropnykh matters and prekursorov.

Oprand MICIEBOTO CaMOBDSIYBaHHsS HaJileHI MeBHUMH (YHKIIIMH 3[IHCHEHHS KOHTPOJIO 3a
JIOJIEp’)KaHHSAM 3aKOHOJIABCTBA B cdepi 00iry HApKOTHYHUX 3ac00iB, TICHXOTPONMHUX PEYOBHH i
npeKkypcopiB. 3MiHCHEHHS CIIbCHKUMH, CEJIMIIHUMH Ta MiCBKUMH paJlaMH, a TaKOXK X BUKOHABUMMHU
opraHamM KOHTpOJbHUX (yHKIiH y chepi 00iry HapKOTHYHHX 3ac00iB, TICHXOTPOITHUX PEUOBHH 1
HPEKYPCOpiB y YHUHHOMY 3aKOHO/IABCTBI OI€PKajI0 Ha3By CAMOBPSITHOTO KOHTPOJIIO.

3araJbHUM TUTaHHSIM JIOCHTI/DKEHHS KOHTPOJIIO NPUCBSYEHO Tpalli BITYM3HSIHUX Ta 3apyOiKHUX
BUeHUX, TakuX 5K B.b. ABep’sHoBa, O.®. Aunpiiiko, /.M. baxpaxa, FO.I1. butsaka, B.Sl. Hactroka,
B.M. T'apamyka Ta iH. [IuTansM MiclleBOTO caMOBpsTyBaHHS NPWAUISUIA yBary Taki BYE€HI, 5K
B.C. Kyii6ina [1], A.M. Konopmiii [2], C.B. Jluxagos [3], O.M. Antynina [4], 1.C. IlleGeryn [5],
B.I. Bopaentok [6], FO.M. Kupuuenko [7], JLA. Cunopuyk [8] Ta in. [IpoTe mociimkeHHs npodiiem
CaMOBPSTHOTO KOHTPOJIIO B cdepi 00iry HapKOTHYHHX 3acO0IB Ha ChOTOJHI MaiKe BiACYTHI, 110, B
CBOIO Yepry, BU3HAUA€ aKTyalbHICTh TEMH 00PaHOr0 HAYKOBOTO MOLIYKY TAHOTO TOCTIIKESHHSI.

MeTta maHOrO IOCTIIKEHHS — BH3HA4YEHHS CYTHICHOTO PO3YMIHHS Ta OCOOJMBOCTE CaMOBPSIIHOTO
KOHTpPONIO y cdepi 00iry HapKOTHYHHX 3aco0iB, IMCHUXOTPONMHHMX PEUOBHH 1 TpeKypcopiB. (Y
NOJANBIIOMY, SKIIO iHIIE CHEUialbHO HE 3aCTEPEKECHO, BKMBAETHCS OJIUH TEPMiH ‘‘HAPKOTHYHI
3aco0u”, 1m0 O3HAaya€ CyKYMHICTb — HApKOTWYHI 3acO0M, IICUXOTPOIHI PEYOBMHH, iX aHAJIOTH i
npekypcopu. Lle ctocyeTbes 1 Ha3BH CTATTI).
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CrogaTky pO3DIISTHEMO TOHATTS KOHTpoib. llle mekinpka CTONITE TOMY TEPMIH «KOHTPOJBY» YXKE
BHKOPHCTOBYBABCS 1 IIOXOAWB BiH Bifl JaTHHCHKOTO «contra rotulus», 3 stkoro Oyii0 yTBOPEHO
(paHily3bKe CIOBO «controley, sike 03HAYa€ CHIBCTaBJICHHS a00 mpoTucTaBicHHS [9, 42]. Ha mymky
B.M. T'apamiyka, «KOHTpONb» CIiA TIyMauuTH SIK HEPEBIPKY, a TAKOX CIIOCTEPEKEHHS 3 METOI0
MEepeBipku U1l TPOTHIII YOoMych HeOa)XKaHOMY, BHSABICHHS, TONEPE/DKCHHS Ta MPHUIIMHEHHS
MPOTUIPABHOI MOBEAiHKN 3 00Ky Koro-HeOyap [10, 8]. B aamiHicTpaThBHIA Haylli KOHTPOIb — 1€
«BIJCIIKOBYBaHHSl CTaHy CIIpaB Ha MiAKOHTPOJIBHOMY O0’€KTi, 10 3abe3ledye CHUCTEMAaTHYHY
MepeBipKy BUKOHAHHS 3aKOHIB, HOPMAaTUBHUX aKTiB, MOAEP)KaHHS TUCIHILIIHU Ta TMPABOMOPSIKY Ta
BUSBIISIETHCSL Y BTPY4YaHHI KOHTPOJIOIOYMX OpPraHiB B ONEPAaTUBHY [MiSIBHICTh IiAKOHTPOJBHUX
00’€KTiB, HaJaHHi iM 000B’SI3KOBHX /7151 BAKOHAHHS BKa31BOK, IPUIIMHEHHI, 3MiHi Ta CKacyBaHHi aKTiB
YIIPaBIIiHHS, BXKUTTI 3aX01B IPUMYCY HIOIO0 MiIKOHTPOJIbHUX opraHiBy [11, 251].

[TincymMoOByI0YH BHIIEBUKIIA/ICHE, MOXKHA CTBEPIDKYBATH, III0 KOHTPOJIb — II€ 31aTHICTH CIIOCTEpirary,
MepeBipsITH, AETATLHO aHaJI3yBaTH TEBHI CUTYAIlil Ta SABUIIA i3 MOXKIIMBICTIO BTpY4aHHs B AisUIbHICTh
MiAKOHTPOJIBHOTO 00’€KTy, IO Ma€ Ha METi JOTPUMaHHSA 3aKOHHOCTI Ta AWCLMILUIIHM, BUSBICHHS
BIIXWJIEHb BiJl BCTAHOBJEHHWX HOPM, 3aro0iraHHS NpaBONOPYIIEHb, a TaKOX 13 MOXJIHMBICTIO
MIPUTATHCHHS BUHHUX JI0 BIAITOBIMaIBLHOCTI.

B VkpaiHi BUBHAETHCS 1 TapaHTYEThCS MicLieBe caMOBpaayBaHHs (cT.7), a c¢T.5 KoHctutynii Ykpainn
BH3HAYEHO, M0 HApOJ 3iHCHIOE CBOIO BIIay Oe3MocepeqHhO 1 uepe3 OpraHd Jep KaBHOI BIAIHM Ta
OpraHd MiclleBOTO camoBpsiayBaHHS. B OcHoBHOMy 3akoHi YKpaiHM BCTaHOBIIEHO, IO MiCIIEBE
CaMOBpSYBaHHS € MPaBOM TEPUTOPIATIBLHOI TPOMAJIH JKUTEIIIB CeJia Y JOOPOBIILHOTO 00’ €IHAHHS B
CITIBCBKY TpOMajy, JKUTENIB KIJBKOX CiJI, CEJMIAa Ta MICTa CaMOCTIMHO BUPINIYBaTH HUTaHHS
MiciieBoro 3Ha4deHHs B Mexkax Koncrutyii i 3akoniB Ykpaiuu [12]. Koucrurymiitauit Cyn Ykpainu y
cBoemy Pimenni Bin 26 Gepesnst 2002 poky y cmpasi Ne 6 Hpm/2002 BH3HAUMB MOJITHKO-TIPABOBY
NPUPOAY OpraHiB MiICHEBOTO CaMOBpSIyBaHHS, SIKi HE € OpraHaMH Jep)KaBHOI BIaau, a €
MPEICTaBHUIIBKUME OpTraHaMM, depe3 SKi 3iHCHIOETECS TPaBO TEPUTOPiaTbHOI TPOMaTH CaMOCTIHHO
BUPINIyBaTH HE OyIb-AKi MUTAaHHS CYCHIIBHOTO JKUATTS, a MMUTAHHS CaMe MICIIEBOTO 3HAYEHHS, TOOTO
TaKi, SIKi TIOB’sI3aHi MEPEAyCiM 3 KUTTEAISIIBHICTIO TEPUTOPIAIBHUX TPOMa/] 1 MeperiK SIKUX BU3HAUCHO
y Koncrutymii i 3akonax Ykpainum [13].

3 aHamizy BKa3aHUX KOHCTUTYIIHHUX IMOJIOKEHb BOAYAETHCS, IO OPTaHH MiCIIEBOTO CaMOBPSIyBaHHS,
3MIHACHIOIOYH By i CAMOCTIHHO BUPIIIYIOYM HMHUTAHHS MIiCIIEBOTO 3HAYCHHS, BITHECEHI 3aKOHOM JI0
iX KOMIIETEHIIii, Ta NMPUUMAIOYH PIlICHHS, SKi € O0OB’SI3KOBUMH JI0 BUKOHAHHS Ha BIiJIOBIIHIN
TepUTOPii, 3000B’s3aHi JIIATH JIMIIIE HA T/ICTaBi, B MeXaxX MOBHOBAXEHb Ta Y CIOCIO, 10 nepeadaveHi
Koncrutymieto ta 3akonamu Ykpainu. Taki K HON0XEHHS 3aKkpiruieHi B crarti 4 €Bponeicbkol xapTii
MICIICBOTO CAMOBDSIYBaHHS, $IKa BCTaHOBIIOE, IO TOJIOBHI TMOBHOB&XEHHsI 1 (YHKII opraHiB
MICIIEBOIO CaMOBPSAYBaHHA BH3HAYAaIOTHCA KOHCTUTYLi€0 a00 3aKOHOM; OpraHd MiCLEBOIO
CaMOBPALYBaHHS B MEXaxX 3aKOHY MarOTh [TOBHE IPaBO BUIBHO BUPILIYBaTH Oy/b-sKe MUTAHHS, IKE HE
BUITydeHe i3 cepu IXHBOI KOMIIETEHIII] i BUPILICHHS SKOTO HE JIOPYUYCHE JKOJHOMY iHIIIOMY OpraHy;
TTOBHOBKEHHS, SIKUMH HAJIIJISIIOTBCS OPTaHU MiCHIEBOTO CAMOBPSAYBaHHS, SIK NPABUIIO, MAIOTh OyTH
nmoBHUMH 1 BukiouHumu [14]. Cnig morogutuck 3 aymkoro O.M. Mysuuyka, 1m0 HEOOXiTHOO
YMOBOIO peanizallii opraHaMi MiICIIEBOTO CaMOBPSIyBaHHS CaAMOBPSJIHOI Ta MpPeICTaBHUIIBKOI
(YHKIIIH € HAsIBHICTh Y HUX KOHTPOJILHHUX TOBHOBAKEHD, SIKi CIIPSIMOBAHI Ha 3aXUCT MPaB Ta 3aKOHHHUX
iHTepeciB rpoMasiH-YICHIB MEBHOI TEPUTOpiajdbHOI rpoMaan. Taka MisIBHICTHP CTAHOBHUTH OCHOBY
KOHTPOJIBHOT (DYHKIIi X OpraHiB, sSKi W CTBOPEHO camMe 3 METOI BUPIIIEHHS MHUTaHb MICIEBOTO
3ravyenHs [ 15, 260].

Y HayKoBil JiTepaTypi OpraHu MiCIIEBOTO CAMOBPSIYBaHHS HA3WBAIOTHCS MPEICTABHUIILKUMHU 200
caMoBpAgHUMH [16, 66]. BraxxiMo, 1110 MicLIeBE CaMOBPSIIyBaHHS — «rapaHTOBaHE JEP>KaBOIO MPaBO
Ta peajibHa 37aTHICTh TEPUTOPIATIBHOT I'POMAIU — JKUTEIIB ceja Yd JOOPOBIIBHOIO 00’€IHAHHS Y
CIIbCBKY TPOMAy JKUTEIIB KIJIBKOX CiJI, CEJIMIA, MiCTa — CaMOCTIMHO a0o0 MiJi BiAMOBIAAJbHICTH
OpraHiB Ta MOCAJ0BUX OCI0 MICIIEBOTO CAaMOBPSIyBaHHS BUPINIYBATH MUTAHHS MiCIIEBOTO 3HAYCHHS B
Mexax Koncrurymii i 3akoHiB Ykpaiam» (cT.2) [17].

TepMiH «opraHu MiCIIEBOTO CaMOBPsIIyBaHHS» B 3aKOHOJABCTBI He BH3HaueHo. Cepell HAYKOBIIIB
ICHYIOTB Pi3HI TOYKHU 30py Ha aane noHATTA. Tak, O.[. JIazop Bu3Hauae, M0 mix opraHaMu MiCLEBOTO
CaMOBPALYBaHHS PO3YMilOTh BUOOpPHI Ta iHII OpPraHH, L0 YHOBHOBa)XCHI Ha BHPIIIECHHS MHUTaHb
MICIIEBOTO 3HAYCHHS, AKi BIAMOBIIHO JI0 3aKOHOIAaBCTBA HE HAJIEXKaTh JI0 CUCTEMHU OPTaHiB JeP)KaBHOT
Braau [18, 13-14]. B.B. KpaBuenko Ta M.B. IliToMK po3yMmifOTh MiJ OpPraHOM MiCIIEBOTO
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CaMOBPSAYBaHHS «OpPraHi3amiifHO CaMOCTIHHUH €JIeMEHT CHCTEMH MICIICBOIO CaMOBPSIYBAaHHSI, IO
YTPUMYETHCS 3@ PAXyHOK KOIITIB ONOJKETIB MICLIEBOTO CaMOBpSIyBaHHS, PalOHHHX, OOJACHHX
OIOMXKETiB 1 sBNIsIE COOOI0 KOJEKTHB TPOMAJISIH YKpaiHHu — ACMyTaTiB MiCIeBOi paau abo ciry>KOOBILIB
OpraHiB MICIICBOTO CAaMOBPSAYBaHHS, — 3aCHOBaHMH y BCTAHOBJICHOMY 3aKOHOM MOPSIKY MAJIs
BUKOHAHHS 3aBJaHbh Ta (YHKIIH MICIEBOTO CaMOBDPSIyBaHHS, HAIUICEHHH 3 III€I0 METOI0
BIJMOBIAHUMH BJIaJIHUMH IIOBHOBAKEHHSAMH, SIKI PEATi3yIOThCS Y BU3HAYCHUX 3aKOHOM IIPaBOBUX Ta
opramizamiiiHux Qopmax B iHTepecax BIANOBIAHOI TEPUTOpiANLHOI TpoMagu (TepUTOpiaIbLHUX
rpoman)» [19, 192-193]. Ha aymxy H.B. KawmiHchkoi, opraH MiCIIEBOIO CaMOBpSAyBaHHS B
OpraHi3amiifHO-CTPYKTYpPHOMY acleKTi — I CTPYKTYpPHO-OpPTaHi30BaHI KOJEKTHBH CITy>KOOBIIB abo
OJTHOTO CITYOOBIIA, IO HATUIAIOTHCS BIAIOI0 y CHCTEMI MICIIEBOTO CaMOBPSIYBaHHsI ISl peaizamii
BJIagHUX pimeHb. Lle BHOOpHI i iHINI OpraHu, HafilleHI TOBHOBa)XKCHHSMH Ha BUPILICHHS MUTaHb
MICIIEBOTO 3HAYEHHs i HE BXOAATH O CHCTEMHU OpraHiB aepxkaBHOi Bianu [20, 166]. S.B. XKypasens
PO3yMi€ Mil «OpraHoM MiCLEBOTO CAMOBPSIAYBaHHS — 1€ OpTaH MyOJiuHoi BIa Iy, SKUK BIAMOBIAHO 10
3aKOHY Bifl IMEHi i B iHTepecax TEpUTOPiaJbHOI TPOMaaW MiA BIAacHY BiINOBINaNBHICTH 3MiICHIOE
YIpaBIiHHS CIpaBaMHU MICIIEBOTO 3Ha4eHHS B Mekax KoHcturytii 1 3akoHiB Ykpainu» [21, 63]. Ha
HaIly TyMKY, OPTaHOM MiCIIEBOTO CaMOBPSTyBaHHA € BUOOPHI Ta iHIII OpraHd, MO YIIOBHOBAXKEHI Ta
HaJiJeHI BIAJHUMHU TOBHOBKECHHSIMH Ha BUDILICHHS Bil iMEHI 1 B iHTepecax TEpUTOPiaIbHOT
rpoMaJii THUTaHb MICIIEBOTO 3HAYEHHS BIAMOBIAHO MO0 3aKOHIB YKpaiHn B Mexax KoHctuTyiii,
YTPUMYETBCS 32 PAaXYHOK KOINTIB OMOKETIB MiICIIEBOTO CaMOBPSIIYBaHHs, PalOHHUX, OOJIACHUX
OrO/IKETiB 1 HE BXOIATH JIO CHUCTEMU OpraHiB JCp>KaBHOI BIagd Ta 3IIHCHIOIOTH YNPAaBIiHHSA B i
cepi i BIACHY BiJIMOBIIATBHICTb.

Bxaximo, 1m0 KOHTPOJBHI MOBHOBaXXEHHSI MICIIEBOTO CAMOBPSAYyBaHHS, SKi 1 Oymp-sKki iHII #oro
¢GyHKIi, 3IifCHIOETBCS Yepe3 oOpraHu MicleBoro camoBpsayBanHs [22, 416]. KonrposbHi
MOBHOBA&KCHHSI OpPraHiB MICIIEBOTO CaMOBPSIYBaHHsS Yy IMEpeBakKHi OUIbIIOCTI HAyKOBUX IIpallb,
MIPHUCBSIYEHUX MPOOIEMATHUIlI KOHTPOIIIO PO3TIAAOThECA mo-pisHOMY. Tak, C.I. CHoiapHUK po3risimae
SK PI3HOBHUJ comiasHOTO KOHTpouo [23, 3], O.M. My3uuyk 06’ eanye B co0i yci BUIU KOHTPOIIO B
CYCHUNBCTBI (AepKaBHUM, MDKHAPOAHWUH, HEAEp)KaBHUH) Ta iX Pi3HOBUAU (KOHTpoib Yy cdepi
JIEpKaBHOTO YIPABIiHHS, KOHTPOJb 3a JiSUIBHICTIO MPaBOOXOPOHHHMX OpraHiB, Tomo) [12, 258],
O.M. TapaHeHKO BiTHOCHTH 1O HepxaBHOro KoHTpomto [24, 164], C.I'. CremeHKO BiTHOCUTH IO
rpomajickkoro koutpomo [25, 208]. B.C. Illecrak BBaxae, 110 KOHTPOJIb CYO’ €KTIB MiCIIEBOTO
CaMOBpSIyBaHHS BBKAETHCS CAMOCTIMHUM BHUJIOM KOHTpPONIO B YKpaiHi, iCHyBaHHs SKOTO
noB’si3yeTbest 3 NpuHHATTAM Konctutynii Ykpainn. Onun i3 1 po3aiiniB NPUCBAYEHUH MicLIEBOMY
CaMOBPSIyBaHHIO, HOro CHeLialbHUM Cy0’ €KTaM, HAasfBHICTb SKHX B YKpaiHi € 00 €KTUBHOIO
NepelyMOBOIO ICHYBaHHS BiAMOBITHOTO BUY KOHTpodro [26, 87]. B.b. ABep’ssHOB KOHTpOIb y cdepi
MICIIEBOTO CaMOBPSAYBaHHS PO3IIIS/AB SIK OAHY i3 OCHOBHHX CTOPIH COIIJbHOTO MPU3HAYCHHS
BIJIIOBIIHUX OpPraHiB MICIIEBOTO CaMOBPAMYyBaHHA 1 SK (QYHKINSA, 1 SK €JIeMEHT YIpaBIliHHA,
00’€KTHBHO BJIACTHBHI BCIM OpTaHaM MICIIEBOTO CaMOBPSIYBaHHS, OCKIJIBKH BCS 1X MIsUTBHICTH (SIK 1
JUSUIBHICTh OpraHiB BHKOHABYOi BJIAJH) 3a CBOIM 3MICTOM € YIIPaBIIIHCHKOIO, IO Iependadae
NPUAHSTTS YIPaBIIHCHKUX PillieHb, OpraHi3aliio IX BUKOHAHHS Ta KOHTPOJIb 3a X BUKOHAHHAM. 3 IIHX
MO3HIIIA MOXHA TOBOPUTH, IO OPTaHU MICIIEBOTO CAaMOBPSIyBaHHS BHCTYNAIOTh y MEXaX CBOiX
MMOBHOBaXXCHb IMOBHOLIIHHUMH Cy0’€KTaMH KOHTPOIIO [27, 469].

J1st pO3KPHUTTSI CYTHOCTI CaMOBPSITHOTO KOHTPOJIIO B cepi 00iry HapKOTHYHHX 3ac00iB JOLITHHO
HPOBECTH XapaKTEPHCTHKY 3aKOHOAABCTBA, IO PEIJAMEHTYE JepKaBHHW KOHTPOJb y cdepi o0iry
HApKOTHYHHUX 3aco0iB. Tak, MiXHApOJHE AHTHHAPKOTHYHE 3aKOHOJABCTBO CKIAJAETHCS 3 TPHOX
ocHoBHUX KOHBeHHiH OOH mpo KOHTposs HaJ HAPKOTUKaMH: a) €aAMHA KOHBEHIiS NP0 HAPKOTHYHI
3acobu 1961 p. (mani — €auna kousenuist 1961p.) [28]; 6) KoHBeHList mpo MCUXOTPOIHI pEeYOBHUHU
1971 p. (mami — Konsenuist 1971 p.) [29]; B) KonBenniss OOH npo 60poTb0y MpOTH HE3aKOHHOTO
00iry HapKOTHYHHUX 3aC0O0IB Ta ICUXOTPOMHUX peuoBuH 1988 p. (mam — Kousentrist 1988 p.) [30].

Tax, 3rigHo 31 cT.2 €nuHoi KoHBeHmii 1961 p. 3aX0AaM KOHTPOJIIO MiJIATAI0Th HAPKOTHYHI 3aCO0H
3aJIe)KHO BiJl TOrO chucKy, B sikuii BoHM BKiIroueHi (Crmcok I, 1L, III a6o Crmcox IV). IloxaibHi
MIOJIOXKEHHST CTOCOBHO IICUXOTPOITHUX PEYOBHH MicTUTh cT.2 Konsenmii 1971 p.

3akoHoM Ykpainu «IIpo HapKOTHYHI 3ac00HM, ICUXOTPOIHI PEYOBUHHM 1 MPeKypcopu» Bix 15 moToro
1995 p. Ne 60/95-BP BcraHOBIEHO NOPSIOK [AEPKABHOIO KOHTPOJIIO, MOBHOBAXKEHHS OpraHiB
BUKOHABYOI BIIQJIM, MpaBa Ta 00OB’SI3KM (DI3MYHMX 1 FOPUINIHUX 0Ci0 y cdepl 00iry HapKOTHUHHX
3aco0iB [31]. el 3akoH BU3HAUYa€ MOHATTS «OOIT HAPKOTHYHHUX 3aCO0IB, IICUXOTPOITHUX PEYOBHUH i

FOpuouuni nayku



43

MIPEKypCcopiB» — 1€ BHUAM MiSUTBHOCTI 3 KyJTUBYBAaHHS POCIWH, BKIIOYeHHX 10 Ilepemiky
HapKOTUYHHUX 3ac00iB, ICUXOTPOMHHUX PEUOBHH 1 mpekypcopiB (mami — Ilepermik), po3poOsieHHS,
BUPOOHHWITBA, BHUIOTOBJICHHS, 30epiraHHs, IEpEBE3CHHs, MEpecHIaHHA, NPUAOAaHHS, pearizawii
(BimmycKy), BBe3eHHs / BUBE3CHHS, TPAH3HUTY 4Yepe3 TEPUTOPIiI0 YKpaiHHW, BUKOPUCTAHHS, 3HUIICHHS
HapKOTUYHHX 3ac00iB, BrmoueHux 1o llepemiky (ct.1). 3rigao i3 mocranoBoto KaGinety MiHicTpiB
VYkpaiau Bix 6 tpaBas 2000 p. Ne 770 3atBepmKeHO MEpeTiK HAPKOTHIHUX 3ac00iB [32]. 3a3Haummo,
mo [lepenik — 1€ 3rpynoBaHi y CIUCKKA HAPKOTUYHI 3aCO0U, ICUXOTPOITHI PEUYOBUHH Ta MPEKYPCOPU
HapKOTHYHUX 3ac00iB 1 TICHXOTPOITHMX PEYOBWH, SIKi BKIIOYeHI m0 Tabmumes [-IV, 3rimHo i3
3aKOHOJIABCTBOM YKpaiHM Ta MDKHApOTHUMHU goroBopamu Ykpainum (ct.2) [31]. Takox 3axoHOM
VYxpainu «IIpo 3axonu npoTuaii He3aKOHHOMY 00Iry HAPKOTHYHHX 3ac00iB, ICUXOTPOITHUX PEUOBHH 1
npekypcopiB» [32] BU3HAYEHO CHUCTEMY 3aXOJiB B YKpaiHi, CIIPSIMOBaHHUX MPOTH HE3aKOHHOTO 00iry
HapKOTHYHUX 3acO0IB Ta 3JOBKMBAHHSA HHUMH, a TAaKOXX IIpaBa 1 00OB’S3KH IOPHUAMYHHUX OCIO 1
TpOMaJsiH y 3B’ 53Ky 13 3aCTOCYBaHHSIM LLOTO 3aKOHY.

OTke, HApKOTUYHI 3acO0M BHJIYYEHi 3 BIJILHOTO 00iry a0o icTOTHO OOMEXeHi B HbOMY, HaJ HUMH
BCTAaHOBJIEHUI MIKHapPOIHO-TIPAaBOBHI KOHTPOJb 1 BHYTPIITHBOACPKABHHIM, 1 HIAKHI 3aci0 HE MOXKe
OyTH BiJIHECEHO N0 HAPKOTHYHHX Oe3 3a3HadeHHs iWoro B lleperiky, M0 MiANsATraroTh KOHTPONIO B
Vxpaini Bignosigao: 1) tabmuug I (Crnucok 1, 2, 3); 2) Tabmuus 11 (Crucok 1, 2); 3) Taomuus 1
(Crmcok 1, 2); 4) Tabmums IV (Crmcok 1, 2) (c1.2) [14].

3a3HauynuMO, IO MICIICBE CaMOBPSIYBAHHS 3MIMCHIOETHCS TEPUTOPIATHPHUMH T'pOMagaMH CiJl, CEJIHIII,
MICT sk 6e3MmocepeIHbO, TaK i Yepe3 CUIbChKI, CeNUIIIHI, MIChKI pajiy Ta X BUKOHABYI OPTaHH, a TAKOK
4yepe3 paiioHHI Ta 00JIacHI pajy, sKi NMPEJCTABIAIOTh CIUIBHI IHTEPECH TEPUTOPIAIBHUX TPOMAJ Cill,
cemumi, MicT (cT.2). CHcTeMa MICHIEBOTO CaMOBPSAYBaHHS BKJIIOYAE: TEPUTOPIAIbHY TPOMALY;
CIIBCBKY, CEIUIIHY, MICBKY pajy; CUIBCHKOrO, CEIMIIHOIO, MICHKOTO TOJIOBY; BUKOHABYI OpraHH
CLIBCBKOT, CeMITHOI, MICHKOI paan; palloHHI Ta 001acHi paay, IO MPEACTaBIAIOTH CIJIbHI iHTepecH
TEPUTOPIAIbHUX TPOMAJI CiJI, CEJIHII, MICT; OpraHd camooprasisaiii Hacenenns (ct.5) [17].

BpaxoByroun BuIleHaBeieHe, MOKHA BKa3aTH, IO KOHTPOJIh 3 OOKy OpraHiB MiCIIEBOTO
caMOBpsyBaHHS B cepi 00iry HApKOTUYHHMX 3aC00iB, OyIyeThCS BIAMOBITHO IO CTPYKTYpPH TaKUX
opraHiB Ta BKJIIOYae: 1) KOHTpPONb 3 OOKYy TEPUTOpiaIbHUX TpoMaz; 2) KOHTPOIb 3 OOKy
MPEICTaBHUIIPKUX OPTaHiB MICIIEBOTO CAMOBPSAYBaHHS; 3) KOHTPOJb 3 OOKY CLIBCHKOTO, CEHIITHOTO,
MICBKOTO TOJIOBH; 4) KOHTPOJIb 3 OOKYy BHKOHABYMX OPraHiB BiAMOBIIHUX paj; 5) KOHTPOIb 3 OOKY
OpraHiB caMOOpraHi3ailii HaceJCHHsI.

KoHTposb, 1m0 3AIHCHIOETBCS y CHUCTEMi MICIIEBOTO CaMOBPSAYBaHHS, SBISIE COOOI0 CHCTEMY
OpraHi3amiifHuX Ail, COpSAMOBAHHX Ha 3a0e3nedeHHs (YHKIIIOHYBaHHS PO3TANIOBAHMX HA BiMOBIAHIN
TEepUTOpii OpraHiB, B TOMY 4YHCJi, i BHKOHABYOi BIQJ{, MIANPUEMCTB, YCTaHOB Ta OpraHizaimii
BUMOTaM, BCTAaHOBJICHUM 3aKOHOJABCTBOM YKpaiHH, B TOMY YHCII, 1 pIlIEHHSM OpraHiB MiCII€BOTO
caMOBpsiTyBaHHs. Tak, HamnpHKIaa, Ha 3aTBEP/PKSHHS IUIAHIB 3aXO[iB MO0 BUKOHaHHA KoHmermii
peadizanii gep:kaBHOI TONITHKH y cdepi MPOTHIiT MOMUPEHHIO HApKOMaHii, 60pOTEOH 3 HE3aKOHHUM
00iroM HapKOTHYHUX 3aC001B, IICHXOTPOITHUX PEYOBUH Ta MpekypcopiB Ha 2011-2015 poku cxBasieHO
pitmeHHs Michkux pan, Tak PimenHsmu KwuiBchkoi Micbkoi pamum y 2004 poli 3aTBepIKeHO
Konreniiito miif 1moao ankoroito Ta HapkoTukiB y wmicti Kuesi [28], y 2009 pomi — MickKy
KOMIUIEKCHY TpOTrpaMy TMPOTHIIi 37OBXKHBAaHHIO aJIKOTOJIEM Ta PO3MOBCIO/KEHHIO HAPKOTHKIB Ha
2009-2013 poxwu [29].

[Ilo0 KOHTPOJILHUX TMOBHOBa)KeHb, TO CcT.48 3akony Ykpainu «[Ipo MicueBe camoBpsiAyBaHHA B
VYkpaiHi», HpuUCBsIUEHA perjaMeHTallii TUMYacOBUX KOHTPOJBHHUX KOMICIH paau, Ta CT.72 LbOro
3aKkoHy, BU3HA4Ya€ MiA3BITHICTH 1 MiIKOHTPOJIBHICTh MICIEBHX JepKaBHUX aJMiHIiCTpauiid palloHHHM,
o0JlacHUM pajaM 3 MUTaHb BUKOHAHHSA MICLEBUMH AEPKAaBHUMHU aIMIiHICTpaLlisIMU JeJErOBaHUX iM
BIJIOBIIHUMH PalOHHMMH, OOJIACHUMH pajaMH MOBHOBaXKeHb. Y CT.38 3a3HAUYE€HOr0 HOPMATHBHO-
MPaBOBOTO aKTY, IOJIO BiJaHHS BUKOHABYMX OPTaHIB CUILCHKUX, CEIHMITHHUX, MICHKUX Pajl HAIEKATh
MOBHOB&KEHHA LIOAO 3a0e3MedYeHHs] BUMOI 3aKOHOJABCTBA IIOAO PO3IJISILY 3BEpHEHb TIPOMAJSH,
3MIHCHEHHS KOHTPOJIIO 32 CTAaHOM IIi€l poOOTH Ha MIANMPHUEMCTBAX, B yCTAHOBaX Ta OpraHi3amisx
He3aJeKHO Bij (Gopm BiacHocTi. [Ipy 1mbomy, Ii TOBHOBa)KCHHS BIHECEHI 110 JeJeroBaHUX, TOOTO
TaKMX, [I0 HaJlaHi BiJl OpraHiB BUKOHABYOI BJIaM OpraHaM MICIIEBOTO CaMOBPsIyBaHHs 3aKOHOM [17].

3MICT KOHTPOJHHHUX MOBHOBaXEHH CLIBCHKHUX, CEIUIIIHNX, MiCBKUX pajl, BiIoOpayKeHUI HacaMIiepe y
cT.26 3akony Ykpainu «IIpo miciieBe caMoBpsiiyBaHHs B YKpaiHi», 3r1IHO 3 KOO BiAMOBIIHI pajay Ha
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CBOIX IICHAPHUX 3acifaHHIX: 1) 3aCITyXOBYIOTh 3BITH CLIBCHKOTO, CEIUITHOTO, MiCHKOTO TOJIOBU TIPO
TIsITBHICTh BUKOHABUMX OPTaHIB paau; 2) 3BITH MOCTIHHUX KOMICiH, KEpIBHUKIB BUKOHABYHX OPTaHIiB
paad Ta TOCATOBHX OCIO, SIKHX BOHHM TPU3HAYAIOTh a00 3aTBEPIKYIOTH;, 3) pO3TJISAAIOTh 3alluTH
JISNYTaTiB Ta MPUHMAIOTh TI0 HUX pillicHHS; 4) CKACOBYIOTh aKTH BUKOHABYMX OPTaHiB paju, sKi HE
Bignmosimatore KoHcTuTymii Wm 3akoHaM VYKpaiHHM, IHIIMM aKTaM 3aKOHOJIABCTBA, PIlIEHHIM
BIIMTOBITHOT pajiy, MPUAHATHM Y MEXax il MIOBHOBaXXEHb, TOIIO [17].

CaMOBpsiTHUE KOHTPOJIb B cepi 00iry HapKOTHYHUX 3aCO0IB 3JIIHCHIOETBCS SK KOJCKTUBHUMH
cy0’eKTaMM — pafaM#, IXHIMH BHKOHAaBYMMH KOMITETaMH, TOCTIHHUMH KOMICIsIMH paf,
KOHTPOJIBHUMH KOMICISIMH, OYJAMHKOBHUMH, BYJTHYHHMH, KBapTAIbHAMH Ta IHIIUMHU KOJICKTHBHUMH
OpraHaMH CaMOOpraHi3allii HaCeJCHHS, TaK 1 IHIUBIAyaJIbHHMMU CYO’€KTaMH, O SKUX MOXKHA
BIJJTHECTH: JEMYTaTiB MICLEBUX paj, TOJIOBY PajJy, CEKpeTaps pajau, TOJiB BUKOHABYMX KOMITETIB,
KEepiBHUKIB BiJUIUTIB, YIPaBIiHb Ta IHIINX BUKOHABUYMX OPTaHIB pajy, TONIB KOMICiii Ta KepiBHUKIB
JEeMyTaTChKUX (paKiii.

OyHKIiS KOHTPOIIO B cdepi 00iry HapKOTHYHHUX 3ac00iB BJIACTMBA TaKOX PalOHHUM Ta OOJACHUM
pamaM SIK OpraHaMm MICIIEBOTO CaMOBPSIIYBaHHS, IOKIWKAaHUM IIPEICTABIATH CIIJIBHI 1HTEpecH
TEPUTOPIaTFHUX TPOMAJ Cill, CENIUII Ta MICT Y MeXaX MOBHOBa)XKeHb, BU3HAaUeHNX KOHCTUTYIi€IO Ta
3aKOHAMU YKpaiHM, a TaKOX IOBHOBa)XCHb, MEPENaHUX IM CUIBCHKMMH, CEIMITHUMH, MiCBKUMHU
pazamu.

3 ypaxyBaHHSM BHKIAJEHOTO OMIIFHO BUPI3HUTH TaKi OCOOIMBOCTI CaMOBPSIHOTO KOHTPONIO Yy
cepi 00iry HapKOTHYHHX 3ac00iB: 1) cy0’eKTaMH TaKOTO KOHTPOJIIO € TePUTOpialibHa TpOMaJia, Pau
pi3HOTO piBHS Ta iXHI rOJOBW; BHKOHABYI OpPraHW TaKMX paj; OpTaHU caMOOpraHizalii HaceleHHS;
2) peai3yroud KOHTpOJIbHI MMOBHOBa)KCHHS, OPTaHH MICIIEBOTO CAaMOBPSAYBAHHS BTPYYAlOThCS Y
(GYHKLIOHANBHY MisUTBHICTE OO0 €KTIB TaKoro KOHTPOJIO; 3) OpraHd MICIIEBOTO CaMOBPSIyBaHHS
3MIACHIOIOTh KOHTPOJIb 3a JOTPUMAaHHIM OpraHaMH 3aKOHHOCTI PO3TalllOBaHUX Ha MiABIAOMYIN 1M
TEPUTOPii, MPUUHATHOTO PiBHSA HeOE3MMeKH ISl HACEIEeHHS; 4) OpraHu MiICIIEBOTO CaMOBPSIYyBaHHSI
BUKOHYIOTh SIK BIIACHI (CaMOBps/HI), TaK i JIEJerOBaHI KOHTPOJbHI MOBHOBAaXCHHS, TEPENIK SKHUX
BU3HAUYEHO YMHHHUM 3aKOHOJIABCTBOM, a OCTaHHI 3 HUX XapaKTepHi JUIS OpraHiB Jep>KaBHOI BIIaj;
5) ynpaBmniHCBKI pillIeHHs: HOPMAaTHBHOTO XapaKTepy, 30KpeMa i Ti, B IKHX peajli3yloThCsi KOHTPOJIbHI
MOBHOBAXEHHSI paji Ta IXHIX BUKOHABUMX KOMITETiB, € OOOB’SI3KOBUMH Ui BHKOHAHHS BCiMa
pO3TalIOBaHWMH Ha BIAMOBITHIM TepUTOpii OpraHaMHW BUKOHABYOI B/, 00’ €IHAHHSIMU TPOMAJISH,
MiANPUEMCTBAMH, yCTAaHOBAMH Ta OpTaHi3allisiMH, TOCaJJOBUMH 0CO0aMH, a TaKOXK TPOMAJSTHAMH, 110
MOCTIHHO a00 TUMYACOBO MPOKUBAIOTH HA BiATIOBIIHIN TEPHUTOPII.
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PO3JILJ III. IUBLJIBHE ITPABO TA IIMBLJIBHUI ITPOLIEC;
CIMEWHE ITPABO

VK 347.763 — 057.68: 346.57

FEATURES OF REGULATORY AND CONTRACTUAL REGULATION OF LEGAL
RELATIONS ON THE CARRIAGE OF PASSENGERS

Samoylenko G.V., candidate of law, associate professor
Zaporizhzhya national university

The topic of the article is devoted to the analysis of standard and contractual regulation of legal relationships
of passenger’s transportation, their ratio, role and importance in the mechanism of legal regulation of the
studied relationships. The topicality of the article is conditioned on the low level of their standard regulation
and the priority of the fulfillment of contract’s freedom principle, and therefore the prevelance of contractual
regulation of legal relationships of passenger’s transportation.

By the author’s opinion, the specificity of the studied legal relationships and their legal regulation makes a
conflict that results into non-classical fulfillment of contract’s freedom principles and equality of members of
civil relationships. So, a passanger is a week side with no possibility to influence the creation of contract’s
conditions in the transportation contract (which is a public contract about affiliation). It involves the necessity
to use imperatives, contributing restrictions to fulfillment of subjective civil rights (as a rule, carrier’s ones)
and thereby balancing direct authorities of sides.

Key words: contract, contract regulation, regulation, passenger carrier, limitations of subjective rights, the

principle of freedom of contract, the principle of equality.

Camoiienko ['B. OCOBEHHOCTU HOPMATHBHOI'O 1 AOI'OBOPHOI'O PEI'YJIMPOBAHUSA
[IPABOOTHOIIIEHHUI TTO IEPEBO3KE ITACCAXHPA / 3anopoXKCKUIl HAIIMOHAIBHBIN YHUBEPCHUTET,
VYkpauna

Tema cTaTbH TOCBSIIECHA aHAIW3y HOPMATHBHOTO W JIOTOBOPHOTO PETYIMPOBaHHS MPAaBOOTHOLICHHUI IO
MEPEeBO3KE MACCaKUpa, WX COOTHOIICHWS, POJMM W 3HAUYEHHS B MeEXaHH3ME IPABOBOTO PETYIHMPOBAHUS
HCCIIElyeMBIX OTHOUICHUH. AKTyaJbHOCTh CTaTbl OOYyCJIOBIEHa CIAa0bIM YpPOBHEM WX HOPMATHBHOTO
PETYIMPOBaHUS W TPHOPUTETHOCTHIO peajM3alliil TPHHIUIA CBOOOIBI JOTOBOpa, a CIIEIOBATENBHO,
npeo0agaHueM JOrOBOPHOIO PEryJIUpOBaHusl IPAaBOOTHOIIECHUH 110 IIEPEBO3KE NMAcCaxupa.

Ilo MHeHuio aBTOpa, crnerupUKa HCCIEAYEMbIX INPABOOTHOIICHWI W WX MPABOBOTO PETYJIHUPOBAHHUS
MIPUBHOCUT OIPEACIICHHYIO KOJIM3UIO, B PE3y/bTaTe 4Yero peajn3alys NPHHIXIOB CBOOOABI JIOroBOpa M
paBEeHCTBa YyYaCTHHKOB IPa)KTAHCKUX OTHOILICHUH He SIBISIFOTCS KJIACCHYECKMMH. Tak, maccaxup B IOrOBOpE
MEPEBO3KH (KOTOPBIA SIBISETCS MyONMYHBIM JIOTOBOPOM O TIPHCOCIMHEHWH) SIBISAETCS Clabol CTOPOHOMH,
JUIIEHHOW BO3MOXXHOCTH BJIHATH Ha (OPMHpOBaHHE YCIOBHH IOTOBOpa. OJTO BIEUET 3a COOOM
HEOOXOMUMOCTh TNPUMEHEHUS HMIIEPATHBOB, BHOCSIIMX OrPaHWYEHUS B PEATM3ALHUI0 CYOBEKTUBHBIX
IpakIaHCKHX TPaB (Kak MPaBHJIO, TIEPEBO3UYHKA), H, TEM CaMBIM, OaJaHCHPYIOIIMX PABOMOYHS CTOPOH.
Kniouesvle cnosa: 002080p, 002060pHoe pe2yiuposanue, HOpMAMUBHOe Pe2yIuposanie, naccaxrcup, nepesosyux,
ocpanuyens cyOvLeKMuBHbIX npas, NPUHYUN c60600bl 002080pd, NPUHYUN PABEHCMEBA.

Camoitnenxko I'.B. OCOBJIMUBOCTI HOPMATHMBHOI'O 1 JOI'OBIPHOI'O PEI'YJIIOBAHHA
MMPABOBIJIHOCHH 3 INEPEBE3EHH S [TACAXUPA / 3anopi3bkuii HalliOHAIBHUN YHIBEPCHTET, YKpaiHa
Tema crTaTTi TpUCBSIYCHA aHaJi3y HOPMATHBHOTO Ta JOTOBIPHOTO pETYJIIOBaHHS IPAaBOBIIHOCHH 3
MEPEBE3CHHST TAacaXHpa, IX CIIBBITHOIICHHA, POJIi 1 3HAYCHHS B MEXaHI3Mi IMPaBOBOTO PETYIIOBAHHS
JOCTIKYBaHUX BITHOCHH. AKTYaJbHICTh CTATTi 3yMOBJICHA CIIA0KUM PIBHEM 1X HOPMAaTHBHOTO PEryJIIOBaHHS
Ta TPIOPUTETHICTIO peai3alii NPUHIUIYY CBOOOTH JOTOBOPY, a OTKE, IEpeBaKaHHAM JOTOBIPHOTO
PETYIIOBaHHS MPABOBITHOCHH 3 MEPEBE3CHHS ACAKHUPa.

ABTOp BHXOJHTH 3 HEOOXITHOCTI MEPEOCMHCIICHHS LIIHHOCTI OJar, MPiOPUTETHOCTI 0COOMCTHX HEMaHHOBHX
npas ¢izuunoi ocobu. Cepen HUX — IPABO JIOJMHHU Ha CBOOOY MepecyBaHHSI.

XapakTepHUM IS MepeBe3eHb MacaXUpiB CTAO Te, 10 BOHM BHHHUKAIOTH y 3B’SI3Ky 3 peai3alicio mpasa
JIIOJMHU Ha cBoOoay mepecyBanHs (c1.33 Koncrurynii Ykpainn, c1.313 LIK Vkpainu). Came s obcraBuHA
JIGKUTH B OCHOBI PO3MEXYBaHH: J0TOBOPY MEPEBE3CHHs ITacaXupa BiJ ZOTOBOPY MEPEBE3CHHS BaHTAXY, a,
BIJTIOBIZIHO, 1 CHIPSMOBAHICTh MPAaBOBOTO PETYIIOBAHHA BIAMOBITHUX TPABOBITHOCHH (KpHUTEpid —
OXOpOHIOBaHI 3aKOHOM 0Jiara — 00’ €KTH IIUBITbHAX TIPABOBITHOCHH).

3a3HaueHe 3yMOBIIOE Pi3Hi MiAXOAU 10 BCTAHOBJICHHS IPABOBOTO PEXUMY BKa3aHHX OJar Ta MeXaHi3MiB ixX
NPaBOBOTO BperynoBaHHs. [IpuMipoM, TpH IepeBe3eHHI Macakupa B OCHOBI MPABOBOTO PETYIIIOBAHHS
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MPaBOBITHOCHH JISKHUTH IIpaBo (Qi3MIHOI 0cOOM Ha CBOOOIY HepecyBaHHS, ii KUTTS, 340poB’s, Oe3meka. [Ipn
MepeBe3eHH] BaHTaXy — Horo wijicHicTh. L[iHHICTE OXOPOHIOBAHHX OJNar TeX Aa€ MiACTaBU CTBEPIKYBATH
PO MPIOPUTETHICTH OCOOMCTUX HEMaHOBHX OJar JIOJMHH, OCKIIbKM OCTaHHI € HEBiIHOBIIOBAaHUMH
(momepiia ocoba He 0XKHBAE; 3T0POB’ ST 0COOU X0U 1 Ma€ 3MaTHICTh 10 IEBHOTO BiIHOBJIEHH:, ajle HE B MOBHIH
Mipi). HaTomicTe MaiiHOBE ITpaBO OHO3HAYHO Ma€ KOMIICHCAIIHHO-BITHOBIIIOBAIBHIX XapaKTep.

B yMmoBax TEXHONOTIYHO TPaHC(HOPMOBAHOTO CYCHIUIBCTBA JIOJM CTald CBOTO pOXY 3apyYHHKaMH
TPaHCIOPTHOI cucTeMu. JIronHa, sika BXOJUTH IO TPAHCIIOPTHOTO 3ac00y 3arabHOr0 KOPUCTYBAaHHS, HE Ma€
MOXITUBOCT] BIUIMBATH Ha XiJI TPAHCIIOPTYBaHHS, a OTXKE, OYTH CTOBIJICOTKOBO yOe3IeUeHa BiJl pU3HKIB, IO
TIMOTETHYHO CYNPOBOKYIOTh MPOIEC TPAHCIOPTYBaHHS, TUM OiNbIlle, IO [iSUTHHICTH, IOB’s3aHa 3
YIOpaBIiHHAM TPAHCHIOPTY, BU3HAHA 3aKOHOJABIIEM JDKEPEIIOM MiABHIEHOI Oe3MeKH.

ABTOp TpOMOHYE BHECTH B Ac(iHIIiI0 JOTOBOPY IMEPEBE3CHHS MacaXXhpa KaTeropiro «Oe3mekn», K
KaTeropito, sika, 3 OHOT0 OOKY, € MOCHIICHUM 00O0B’I3KOM MEPEBi3HUKA, 3 1HIIOTO — MiAKPECIIOE crieudiky
JIOTOBODY.

Ha nymxy aBTOpa, crienmdika TOCTIPKYBaHUX IIPABOBITHOCHH Ta IX NPABOBOTO PETYIIOBaHHSI, IIPHBHOCHTH
NEeBHY KOJIi3il0, y pe3yibTaTi 4oro peanizalliss HNPUHIMIY CBOOOAM JOTOBOPY Ta IPHHIMIY PiBHOCTI
YYacHHKIB IIMBUIGHUX BITHOCHH HE € KJIACHYHHUMHM, OCKUIBKH ITacaKHp Y JIOTOBOpI IepeBe3eHHs (IKuil €
MyOJTiYHUM JOTOBOPOM TIPO IPUEAHAHHS) € CIA0KOI0 CTOPOHOIO, 1M030aBIEHOI0 MOXKIMBOCTI BIUIMBAaTH Ha
¢dopmyBanHs yMOB mgoroBopy. lle chpuuuHse HEOOXiTHICTH 3aCTOCYBaHHS IMIIEPATHBIB, IO BHOCATDH
OOMEXKEeHHsI B peali3alilo Cy0 €KTHBHUX LHBUITBHHUX NpaB (SK NPaBWIO, MEPEBi3HUKA), i THM CaMHUM,
30aJIaHCOBYIOTh PABOMOYHOCTI CTOPiH.

Knrouosi cnosa: 00206ip, 00208ipHe pe2ynio8anHs, HOPMAMUBHE PE2YIIOBAHHSA, NACANHCUD, NEPEBISHUK, 0OMENHCEHHS

Cy0 'eKMuGHUX Npas, NPUHYUN c60600U 002060PY, NPUHYUN PIGHOCHII.

The statement of the problem. Transportation area in general and passenger transportation in particular
is little explored in science and poorly regulated in positive law. Though life is dictating its terms.
Transportation of passengers is fulfilled everywhere and at all times. They are massive. Infringements
of passenger’s rights are also massive. It requires analysis of the existing level of legal regulation of
legal relationships of passenger’s transportation and working out of scientific approaches to the
mechanism of legal regulation of passenger’s transportation. The purpose of the latter is to provide a
high level of fulfillment of subjective civil rights mechanism, create guarantees of violations’
prevention of passengers’ rights, especially as the latter are recognized as carriers of secured private
moral rights of physical individuals.

Working out an effective mechanism of legal regulation of legal relationships (and for passengers’
transportation in particular) is impossible without their deep scientific understanding and analysis of
legal and contractual regulation.

Of course, the researches in the passengers’ transportation area were held, but currently there is no
single concept focused on the legal regulation of passengers’ transportation.

We should name some works of scientists-specialists in civil law, whose researches are concerned to
the chosen topic.

In Ukraine there is A.M. Nechipurenko «Civil-law regulation of taxi transportations» (2008),
A.A. Minchenko «Contract of passenger and luggage transportation by railway transport in Ukraine»
(2011).

We should name such works inthe Russian Federation as Ahundov Rasim Adil Oglu «Legal
regulation of passengers’ transportation by motor transport in the Russian Federation» (2005),
L.V. Zarapina «Legal regulation of passengers’ transportation by motor transport in the long-distance
communications» (2005), M.A. Sergeeva «Civil-legal liability of the carrier according to a contract of
passengers’ sea transportation» (2007), S.Y. Gurzhiy «Legal regulation of transportation by city public
passenger motor transport» (2007), S.E. Heygetova «Legal regulation of passengers’ transportation by
motor transport» (2007), A.S. Pozdnjakova «Realization of the right to entrepreneur business, which is
connected with passengers’ transportation by motor transport» (2008), A.A. Shchurova «Air carrier’s
liability for damage to life and health of the passenger during the international transportation» (2009),
V.V. Mosashvili «Stipulation of international air transportation of passenger and luggage: concept,
peculiarities, system of legal regulation» (2011), A.V. Vygodyansky «Civil-law contract regulation of
air transportation of cargo and passengers» (2011), T.S. Kozlova «Legal regulation of liability for
damage to life and health of the passenger during the international air transportation» (2011),
V.V. Machina «Contract of passenger’s air transportation» (2012), A.S.Kasatkina «Contract of
passenger and luggage transportation in international private law» (2013).
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Despite the present mass of studies, concerning different areas of fulfillment of passenger’s
transportation by any means of transport, it should be noticed that nowadays there is no legal
algorithm of legal regulation’s generalization and without it all attempts to regulate relationships
concerning peculiarities of passenger’s transportation by some means of transport have no common
civil approach, which is based on essence of legal relationships of passengers transportation and
common approaches to regulation of studied legal relationships and creation of common providing
mechanism of fulfillment of subjective moral person’ s right to freedom of travel.

So, as it was mentioned, topic of contractual regulation of passenger’s transportation is relevant and
poorly studied and is concerned to person’s right to travel, government’s taken upon itself obligation
to provide it, neutralize or minimize the negative consequences of passengers’ transportation,
efficiently organize passenger flows. Quintessence is right to transportation and provision of his
safety, convenience and comfort. Of course, the mentioned provision is a sphere of standard
regulation. Therefore, the subject of research is standard and contractual regulation of legal
relationships of passengers’ transportation and their correlation, the place in the mechanism of legal
regulation.

The topic of contractual regulation of passengers’ transportation is important enough and that is
conditioned by several factors. Among them are traditions of transport sector, which, ironically, came
from the times of Tsarist Russia. Orientation of socialist Soviet Union on economy plans’
implementation brought about its changes to the specifics of legal regulation of passengers’
transportation. In 2003 the new Civil Code of Ukraine was adopted and it is focused on the regulation
of social relationships on the principles of private law. Nevertheless, chapter 64 of the Civil Code of
Ukraine provides a general definition of certain types of transportation and references to civil liability
for any failure or breach of contract, which must be concretized in transport charters and codes.
Unfortunately, the latter contains neither reason nor forms of liability.

Both in law and in doctrine there is no concept of orientation of legal regulation of passengers’
transportation.

The result is obvious, there are frequent violations of the rights of passengers, lack of a mechanism of
guardeness and protection of their rights. It is unacceptable in terms of building of a democratic legal
state.

Letsalso define some factors affecting the regulation of legal relationships of passengers’
transportation.

Firstly, re-orientation of direction of legal regulation of civil relationships has taken place. With the
adoption of the Civil Code of Ukraine in 2003 and the introduction of Book 2 of the Civil Code (the
moral rights of the individual) the theory of orientation at person becomes dominant in the civil law. It
is based on the precepts of the Constitution, according to which the individual and his rights are
recognized as the highest social value.

In particular, it conditions the necessity of new private legal understanding of the essence of public
relationships for passengers’ transportation and creation of the mechanism, which is capable to ensure
the implementation of person’s rights, who wants to move in space.

Secondly, it is characteristic exactly for passengers’ transportations that they appear towards the
implementation of person’s rights to travel (Article 33 of the Constitution, Art.313 of the Civil Code
of Ukraine) [1]. This is the very thing by which the difference between the contract of passenger’s
transportation and the contract of cargo’s transportation should be justified, and therefore, the direction
of legal regulation of corresponding legal relationships (the criterion is legally protected goods).

It should be mentioned that we mean here the object of civil legal relationship that is material
or private non-material good, which is the reason for legal relationship’s origin [2, 103]. According to
this criterion the division into two types of relationships — property and private moral — is done.

We have already studied the object of legal relationship of passenger’s transportation — it is a personal
moral good of physical person, which is expressed in its right to freedom of travel. It concludes that
the essence of legal relationship of passenger’s transportation is private moral, which implements the
abovementioned right of physical person.
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On the contrary, during cargo’s transportation the need of a person (physical or legal) to transportation
of property or other material values in area is satisfied and therefore legal relationships of cargo’s
transportation are proprietary.

The abovementioned leads to different approaches of establishing of legal regime of the indicated
goods and mechanisms of their legal regulation. For example, during passenger’s transportation

at the heart of the legal regulation of legal relationships is person’s right to freedom of travel, its life,
health and safety. And during cargo’s transportation it is its integrity. The value of protected goods
also allows to assert the priority of private moral goods of a person as the latter are non-renewable (the
deceased can’t come to life, person’s health can renew only to a certain level). Instead, the property
right has clearly compensatory renewable character.

In other words, the value of the protected rights leads to the need to work out guarantees for them,
increased requirements, including those expressed in subjective mutual legal obligations set out in the
regulations and contracts.

Thirdly, during passengers’ transportations there are some risks (for their health and life, we don’t
consider business risks in this aspect), which aren’t thoroughly studied in civil law, hence risks and
safety of civil rights’ fulfillment require research, understanding and regulations.

Author proposes to add the category of ‘safety’ into the definition of passenger’s transportation
contract, this category on one hand states the carrier’s liability to organize safe transportation of
passenger in space, and on the other hand it emphasizes the peculiarity of this contract as the one that
fulfills private moral person’s right and, therefore, requires special measures from the carrier — the
obligated side of the contract. Such measures are to minimize risks to life and health of a passenger, as
well as to provide comfortable fulfillment of person’s right to travel.

Fourthly, there is a transformation of society. People have become a sort of hostages of the transport
system. A person entering a public transport vehicle, can’t influence the course of transportation,
which is fulfillment of passengers’ transportation contract, entrusting with his and sometimes his
children’s lives and health, categories which are recognized as the most valuable ones, to the transport
system — the carrier. Examples are more than convincing — passenger bus accident happened because
of the driver watching a movie on a laptop, which was on the next seat [3].

Fifthly, the abovementioned arguments give reasons to new approaches to the analysis of the legal
status of the passenger. It is already not just a person having a set of rights and obligations on the
contract, it is a person who uses passengers’ transportation contract as a tool of fulfillment of person’s
right to travel.

Sixthly, legal status of juveniles and minors as passengers is not clearly defined (as well as their
parents one, who sign contracts within legal representation of their children).

Seventhly, the essence of passengers’ transportation contract isn’t finally defined. Very often
passengers buy several tickets or all seats in the compartment (for railway transportations). The
question is: is there a spaciousness rent of transport vehicle part, as during charter (affreightment)
or delivery of passengers to the destination? Is there a passengers’ transportation contract (sui generis),
or does it consist of several other independent contracts (rent, storage etc.), presenting by itself a
mixed or complex contract?

The answer to these questions has a scientifically applied nature, as a proper understanding of the
essence of a regulated legal relationships ensures the correct application of all contractual
constructions, funds of standard regulations of legal relationships.

Eighthly, limited liability of the carrier needs studies and argumentation. Formally, art.922 of the Civil
Code of Ukraine provides carrier’s liability for delay of passenger’s departure and violation of his
delivery term to destination. Penalty is determined in the amount established by agreement of
sides, transport codes (statutes). Unfortunately, the latter contain neither the amount of such penalties,
nor the mechanism of their calculation and penalty. This indication is established in favor of carriers
and caused supposedly by programmed lack of carrier’s funds, and their penalty can negatively
influence the stability of the transport system. Civil liability insurance solves this
problem successfully.

FOpuouuni nayxu



51

Today’s exception is passengers’ air transportation, where the limits of carrier’s liability for flight
cancellation or passenger’s delivery delay are standardly stipulated.

Author puts forward position on the need to establish civil liability on passengers’ transportation
contract relatively to the carrier by law, that will help to regulate studied legal relationships and
provide fulfillment of civil rights compensatory principle, protection of passengers’ rights.

Ninthly, the menshioned factors give dialectical idea of the essence of legal relationships of
passengers’ transportation and some peculiarities of their legal regulation.

Let us return to the direct subject of our study, which is the ratio of standard and contractual regulation
of legal relationships of passengers’ transportation.

The researches of the given question witness different approaches to its solution in different historical
periods. Thus, Khalfina R.O. notes that since pre-war years to the mid 50s the norms of administrative
law dominated. During a long period of time relationships between sides were regulated mainly by
individual administrative acts. Decision of the Council of Ministers on 21th April 1949 established the
obligation of contracts’ signing and showed important drawbacks of production and distribution,
which were connected to disdain of civil-law means of influence. Further development strengthened
civil-law methods to regulate these relationships. However, overly detailed regulation of relationships
by means of administrative law prevented the usage of means of civil-law regulation. Over detailed
stipulation of basic conditions in administrative acts, defining rights and obligations of sides,
prevented the effective usage of contractual forms of relationships.

The gradual increase of the role of civil rights norms, regulationg given relationships, had a great positive
meaning as it promoted more than full taking into account of society’s needs in the process of production
planning and distribution, rational usage of resources, development of the initiative of sides [4, 267].

In the 90 s in civil law the position towards a great role of contract in regulations of public
relationships began to dominate and the principle of freedom of contract has been included in the basic
provisions of the Civil Code of Ukraine on the regulation of civil relationships.

The regulatory role of contract brings it to the law and statutory acts. Contract terms as formal rules are
different from the formal disposition of the law by two fundamental peculiarities. The first deals with the
origin of behaviour rules: contract expresses the individualized will of sides, and the legal act expresses
the will of the body that issued it. The second defines the action limits of any behaviour rule.

Contract is directly desighed to regulate the personified behaviour of its sides only, for those who are
not its sides, it can create rights, but not obligations [5, 49]. Legal or any other statutory act creates a
general for all rule (it also determines any restriction of will expression of people’s circle, who are
engaged with this legal deed). These peculiarities distinguish civil-legal contract. Contract shows
peculiarities (public contracts), and there is no distinction that separates it from statutory act, it is
erased, and the main role is given to sides’ will [6, 183].

On the basis of the abovementioned K.l. Zaboyev identified the contract as a universal category of
social life and economic relationships, it is a free regulator, at that contractual regulation is a so called
natural self-regulator of society and economy [7, 21].Contract serves as an ideal way of formalization,
modeling shape of permissive activity of civil circulation’s members.

Yarotskiy V.L., studying the role of contract in the mechanism of legal regulation of civil relationships,
drew attention to the following. Public-legal impact on social relationships is conditioned byproperties of
law, providing the fulfillment of state’s functions. The structure of private-law sphere is characterized by
a combination, in the context of unified regulatory sysytem, of normativeorganization of civil
relationships and their self-organization (self-regulation) [8, 119].

As we have already mentioned, the position of priority of dispositional regulation of civil legal
relationships dominate in civil law. So, Pogribnoy S.A.expresses the position that state legal
regulation of contractual relationships is possible and necessary only in that case when contract’s sides
don’t want or can’t regulate their relationships by themselves or when their independent regulation of
their relationships contradicts interests, which must be protected by public power [9, 27].

However, A. Oleinik expresses a position on the priority of legal standard that secures model of
person’s possible behaviour (its subjective rights). The fulfillment of legal standards is provided by

Bicnuk 3anopizbkozo nayionansnozo ynieepcumenty MNe1,2014



52

legal relationships [10, 150]. He also mentioned that fulfillment of subjective rights and freedoms is a
form of their being and its function is to shift social goods, which are fixed by norms of objective law
as their possible and actual usage by a certain person to satisfy his goods. Moreover, he mentioned the
difference between the mechanism of legal regulation of legal relationships and the fulfillment
mechanism of the subjective rights by the criterion of their functional purpose [10, 151].

Acrticle 11 of the Civil Code of Ukraine stipulates that the basis of civil rights’ and obligations’ origin
are contracts and other deals. In this case it is about the basis of legal relationships’ origin, which
structural element is subjects’ rights and obligations.

In other words, the basis of the legal relationships’ origin is the contract (except laws, deals, etc.).

As the R.O. Khalfina mentioned, in 1948 M.M. Agarkov classified legal actions as legal facts (legal
relationships’ origin), which put in action a legal norm. He refers contracts to them [4, 290].

At the same time, she points out that during the lifetime of the contract relationship, the contract is the
criterion of the legality of the sides’ behaviour in legal relationship and its model should correspond to
sides behaviour. Thus, contract doesn’t only provide a basis for the application of any law’s standard
to this legal relationship, for its origin and development, but also directly regulates the sides’
behaviour, defines rights and obligations of participants of legal relationship, which is made by
them. This follows from the nature of contract as sides’ agreement, as an act of their will. By their
agreement the members, in accordance to standards of objective law take on responsibilities and
acquire rights. Contract has a direct impact on the formation of the model of legal relationship right up
to its stopping [4, 302].

It should be noted that legal relationships of passengers’ transportation have their peculiarities. Firstly,
they fulfill person’s right to freedom of travel. Secondly, the contract of passengers’ transportation is a
permissive formalizator of legal relationships, and passengers’ transportation by public transport is
their bigger part. This very specificity of relationships conditions the specificity of the contract, it is a
public agreement of joining, that restricts the rights of passengers and maximizes freedom of contract
for the carrier, which violates the principle of equality of the sides in the civil law.

On one hand, it indicates the inability to regulate legal relationships of passengers’ transportation by
permissive basis only (contractual regulation, which seems to be autonomous is executed in the limits
regulated by the state power [11, 107]), and on the other hand, it requires standard restrictions,
including the limitations of the principles of contract freedom, which are directed at the provision of
public interests and also the interests of the weaker side of the joining public contract, that is the
passenger. These restrictions create additional guarantees to fulfill his private moral rights of the
passenger, in particular, these rights are the right to life, health, freedom of travel.
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LEGAL GROUNDS CIVIL LIABILITY OF THE CARRIER UNDER THE CONTRACT
OF TRANSPORTATION OF THE PASSENGER

Abrikosov D.S., researcher

Zaporizhzhya national university

The topic of the article is devoted to topical issues of civil liability of the carrier under the contract of the
carriage of passengers. The urgency is due to several factors, including irresponsible violations passengers
rights on the part of carriers that caused deficiencies and gaps of positive law and special traditions of
transport, which contain a limited civil liability carriers.
Despite the existence of fundamental research Kanzafarova 1.S. "Theoretical foundations of civil liability in
Ukraine" theory of civil law continue discussion about essence of civil liability as such (contract and tort)
essentially contractual liability as a consequence of an obligation or a separate accessory obligation which has
perform the debtor. Its requires careful, researches of civil liability of carriers for breach of contract of the
carriage the passenger in the context of transportation the different types of transport, as the latter has its own
characteristics, due to the technological specifics of different types of transport and the level of regulatory
carriage of passengers by different types of transport.

Key words: contract, passenger transportation, civil liability, illegal behavior, blame, necessary causation,

compensation, damages, moral damages.

A6puxoco [I.C. IIPABOBBIE OCHOBAHUS TI'PAXIAHCKO-IIPABOBOII OTBETCTBEHHOCTH
MEPEBO3YMKA IIO JAOI'OBOPY IIEPEBO3KU ITACCAXWPA / 3amopoxckuil HalMOHAJIBHBII
YHUBEPCUTET, YKpauHa

Tema craThby MOCBSAIIEHA aKTyalbHBIM BOIIPOCAM T'PaXIAAaHCKO-IIPAaBOBOW OTBETCTBEHHOCTH IIE€PEBO3UMKA IO
JIOTOBOPY IIE€PEBO3KM MAcCaXUpa. AKTyaJlbHOCTb OOYyCJIOBJICHA psAAOM (DaKTOpOB, CpeaHm KOTOPBIX
0E30TBETCTBEHHBIE CO CTOPOHBI MEPEBO3YMKOB HAPYIICHUS MpaB MacCaXXMpOB, YTO, B CBOIO OUYEpE.b,
00yCIIOBIIEHO HENOCTaTKaMH M TIpoOeraMH MO3UTUBHOTO TIpaBa M OCOOBIMH TPAIMIMAMH TPAHCIIOPTHOM
cepsl, cofep KaIIMU OTPaHUIEHHE TPaXKIaHCKO-TIPABOBOH OTBETCTBEHHOCTH IT€PEBO3UNKOB.

Hecmotps Ha Hanmmume QyHmamenrtampHoro uccienoBanus Kanzadaposa U.C. «Teoperuueckne OCHOBBHI
IpakJaHCKO-TIPaBOBOM OTBETCTBEHHOCTU B YKpauHe», B TEOPHM TPaxXJaHCKOTO IIpaBa IPOIOJKAIOTCS
JVCKYCCUH OTHOCUTENIBHO CYLIHOCTH I'Pa)K1aHCKO-TIPaBOBOH OTBETCTBEHHOCTH KaK TaKOBOW (JOrOBOPHOI u
ﬂeHMKTHOﬁ), CYLUIHOCTH JlOFOBOpHOP’I OTBCTCTBCHHOCTH KaK CJICACTBUA HECBBIITOJIHCHHUA 00s13aTeIbCTBA WU
OT/ENBHOTO aKIECCOPHOTO 00s3aTeNbCTBA, KOTOPOE JOJDKEH BBIMOJHHUTH JOJDKHHUK. TpeOyeT TIIaTenbHOro
HCCIIEOBAaHNS TPaKAAHCKO-TIPAaBOBAsi OTBETCTBEHHOCTH IIEPEBO3YMKOB 33 HApYIICHHE YCIOBHH JIOTOBOpA
MIEPEBO3KH MACCAXHPa B pa3pese MepeBO3KH OTAEIFHBIMI BHIAMH TPAHCIIOPTA, TIOCKOJIBKY ITOCIIEIHSS HMEET
CBOM OCOOCHHOCTH, OOYCIIOBJICHHBIE TEXHOJOTHYECKOH CIeNM(UKON pPa3INYHBIX BHAOB TPAHCIOpPTa M
YPOBHEM HOPMATHBHOTO PETryJIHPOBAHUS NEPEBO30K NMACCAKUPOB PA3TMIHBIMA BHAMH TPAHCIIOPTA.

Kniouesvie  cnosa:  002060p,  Nepego3KU  NACCANCUPA,  SPANCOAHCKO-NPABOSASL  OMBEMCMBEHHOCNb,

NPOMUBONpPAsHOe NogeoeHue, 6UHA, HeoOXOOUMAs NPUYUHHAS C653b, KOMHEHCayus, eo3mewjenue, ywepo,

MOPATLHBLL 8PEO.

A6pukocos  J.C. TIPABOBI IIIJICTABU L[MBUIbHO-TIPABOBOI  BIJIIOBIJIAJIBHOCTI
MEPEBIBHUKA 3A JAOI'OBOPOM IIEPEBE3EHHS ITACAXWPA / 3amnopi3pkuil HamioHaJIbHUI
yHIBepcHTET, YKpaiHa

Tema crarTi NMpUCBSAYEHA aKTyaJbHUM IHTaHHAM LUBLIFHO-TIPABOBOI BiAIMOBIJANBHOCTI ITEpEBI3HMKA 3a
JOTOBOPOM  TIEPEBE3EHHS TMacaXHpa. AKTYalbHICTh 3yMOBJIICHA psfoM  (aKTOpiB, cepex  SKHUX
0e3BiAnoBiganbHe 3 OOKYy MEPeBI3HUKIB TOPYIICHHS IMpaB MacaXupiB, II0 3yMOBJIEHE HENOJIIKaMH Ta
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HPOrajIMHAMHU TTIO3UTHBHOTO IIPaBa Ta OCOOIMBHUMH TPAIMLISIMU TPAHCIIOPTHOT chepH, SKi MICTATH OOMEKEHY
LHBITEHO-TIPABOBY BiANOBIIAIBHICTh HEPEBI3HHUKIB.

He nuBnsumce Ha HasgBHICTH (yHOameHTanbHOro nociimkeHHs Kanzadaposoi 1.C. «Teopetndni ocHOBH
LIUBUIBHO-TIPABOBOI BiMOBiAaJIbHOCTI B YKpaiHi», y Teopil HUBUIBHOTO NpaBa TPHUBAIOTh AUCKYCii MIOAO
CYTHOCTI IMBUIBHO-TIPABOBOI BiAMOBIJAIBHOCTI SK TaKoi (TOTOBIpPHOI Ta MO33JOTOBIPHOI); IIOAO CYTHOCTI
JOTOBIpHOI BINNOBINAIBHOCTI K HACTIJKYy HEBHKOHAHHSA 3000B’S3aHHS YH OKPEMOTO aKIECOPHOTO
3000B’s13aHHS, SKE€ Ma€ BHUKOHATH OOpXKHWK; I MiJICTaB, 30KpeMa NMBUILHO-TIPABOBA BiIIIOBIJAJIBHICTH
MEepEeBI3HHUKIB 3a MOPYIICHHS yYMOB JOTOBOPY IEPEBE3CHHS Macakupa B PO3pi3l MepeBe3eHHS OKPEMHMH
BUJIAaMU TPAHCIIOPTY, OCKIIBKH OCTaHHS Ma€ CBOi OCOOJIMBOCTI, 3yMOBJICHI TEXHOJOTIYHOIO CHEIH(}iKoro
PI3HUX BHIIB TPAHCIOPTY Ta PiBHEM HOPMATHUBHOTO PETYJIIOBAHHS MEPEBE3CHb MacaXUpiB PI3HUMHU BHIAMHU
TPAHCIIOPTY.

ABTOp J1a€ BU3HAUCHHS IIMBUILHO-IIPABOBOI BiAMOBINAIBHOCTI K OXOPOHHOTO, JH0JATKOBOTO (aKLIECOPHOTO)
3000B’A3aHHs (TIPABOBIIHOLICHHS), 10 BHHUKAE BHACTIJOK MOPYLICHHS MPaBOBOI HOPMHU (3aKpilieHoi B
aKTax IMBUIBHOTO 3aKOHOJABCTBA YH JIOTOBOpPi), 3MICTOM SKOTO € OOOB’S30K TOpPYIIHHKA dYepe3
3aCTOCYBaHHS CHCTEMH IMBIUTGHO-TIPABOBUX 3ac00iB BIUIMBY Ha HBOro (HOro IOBEIIHKY) BiTHOBUTH
MaTepiaJbHUH CTaH MOTEPIILUIO] BHACIIIOK IPaBONIOPYIIEHH 0co0H, a00 KOMIICHCYBAaTH 3aBaHi iif 30MTKH.

MoskHa KOHCTaTyBaTH, 10 Hapasi JOCUTh 9acTO MAalOTh MiCIle OPYIIEHHS IIPaB MacaKHpPiB IepeBI3HUKAMH.
IIpu npoMy KoMIeHcaTopHa (YyHKLiS HUBUIBHOTO IpaBa, IO MOBUHHA MATH IMPOSB Yy IMBUIBHO-TIPABOBIH
BiAmoBianeHOCTI, ne-¢akTo He 1ie. Ilompu HasBHE HOPMATHUBHE DPETYIIOBAHHS IEPEBE3CHb MACAXHPIB,
(dopmanizoBane B [IpaBmiax mepeBe3eHb MACAXKHUPIB PI3SHAMH BUAAMH TPAHCHOPTY, MEXaHi3M IPaBOBOTO
PETYJIIOBaHHS TOCTIHKyBaHUX IPABOBITHOCHH € HEe()ECKTHBHUM.

TpaHCIIOPTHI CTaTyTH Ta KOAEKCH, NPaBIJIa IIePEBE3eHb MTaCaKUPIB OKPEMHUM BUIaMU TPAHCIIOPTY HE MICTATH
MiJICTaB, PO3MIpIiB Ta MEX BIAMOBINANFHOCTI MEpEBi3HUKA. Y KpamoMy BHIQJKY, 32 CKacyBaHHS peicy
HacaKMpoBi OyJie IMOBEPHYTO BapTiCTh KBUTKA. 3a BTPATy YU HOIIKOPKEHHs Oaraky BiAIIKOJOBYETHCS HOTO
OTOJIONIEeHA UM JiiCHA BapTICTh.

Bunstok ckinamu HoBuit IloBiTpsiuii Komexe Ykpaiau Big 19 tpasus 2011 p. [1] ta [IpaBuia moBiTpsHHX
nepeBe3eHp nacaxupis i 6araxy Big 30.11.2012 p. [2], sxi Oyau npuiHATI BIATIOBIIHO A0 BUMOT PernmameHTy
(€C) Epporeiicpkoro I[Tapmamenty Ta Pamgm Bim 11 motoro 2004 poxy «IIpo 3ampoBamkeHHS 3araibHHUX
MPaBWJI KOMIIEHCAIlil Ta JOTMOMOTH Taca)kupaM y pasi BiIMOBH y TEpeBE3eHHI Ta CKaCyBaHHS M TPUBAIOL
3aTpuMKU  peiiciB» [3], MoHpeanbcbkoi KOHBEHIIi Npo yHi(iIKaIlilo AESKHX IPaBWI MDKHAPOJHUX
HOBITPSIHUX TepeBe3eHb 1999 poky [4]. BoHn 3akpimwiy migcTaBH, po3MipH Ta MeXi IHMBUIBHO-IIPABOBOI
BiJIMIOBIIAILHOCTI MEPEBI3HUKA MIEPET TACAKUPOM.

Ha mepexoHaHHs aBTOpa, MiACTaBOIO IS BiIIOBIJAaJBHOCTI 332 MOPYLIEHHS YMOB JJOTOBOPY 3 IEPEBE3CHHS
Hacakupa CIiJl BH3HATH CKJIa[ TPABONOPYLICHHS, SKHH MONArac B HEBHUKOHAHHI a00 HEHAJIC)KHOMY
BUKOHAHHI JIOTOBIpHHX 3000B’s3aHb (BiIMiHa peiicy, HEMOJaHHS TPAHCIIOPTHOTO 3aco0y, 3ami3HEHHS
Bi/lIIpaBIICHHS TPAHCHOPTHOTO 3ac00y M HOro NpUOyTTS 10 MyHKTY NPU3HAYCHHS, HCBUKOHAHHS YMOB II[0/10
Oe3mekn Ta KOM(MOPTHOCTI TIEPEBE3EHHS, 3aBAaHH IIKOIH YKUTTIO Ta 30POB’I0 MACAKHPA).

ABTOp MIATPUIMYE TTO3UIIO MO0 HEJOIMYCTUMOCTI BCTAHOBIICHHSI OOMEXEHOT BiAIOBIAEHOCTI MEpEeBi3HUKA
3a JIOTOBOPOM TIEPEBE3CHHS [acakupa, OCKUIBKM Il CIPUYMHSE HEBUIpaBJaHE MOCIa0JICHHS
BIZIHOBITIOBAJIbHOT (DYHKIIT IMBIJIEHO-TIPABOBOI BiJTOBIANBEHOCTI, ITOPYIISHHS MPUHLHUITY PiBHOCTI CTOpPiH
(craBuTh y 0e33axHCHE IMOJOXKEHHS MHacaKMpa) 1 NPHUHIMIY CIPaBEUIMBOCTI SK OCHOBHHMX IPHHIIMIIIB
IUBITFHOTO MpaBa.
Knrouoei cnosa: 00208ip, nepesesenus nacaxcupa, YuiibHO-Npasosa iON0GI0ANIbHICMb, NPOMUNPABHA NOBEOTHKA,
BUHA, HEOOXIOHUL NPUYUHHULL 38 A30K, KOMNEHCAYis, 8i0WKOOYEAHH, 30UmMKU, MOPATbHA WKOOA.

Background is due the growing role of contracts to regulate civil relations, and relations of passengers
in particular However, analysis of civil cases decided by the courts of Ukraine indicates exaggeration
of the role of self-regulation of contractual relations with separate types passenger vehicles. It can be
noted that at present often have been the violation of the rights of passengers by carriers. Thus the
compensatory function of civil law, which must be a manifestation of civil liability, doesn’t work.
Despite existing regulation carriage of passengers, formalized in the Rules of passenger different types
of transport, the mechanism of regulation of legal subjects is ineffective.

This preliminary conclusion is due to the inefficiency of the structural element of the mechanism and
regulation, namely the protection of violated civil rights and interests. Thus performance of subjective
rights depends on the efficiency of their protection in case of violation.

Most of these Regulations contains neither the size nor reason, nor the limits of civil liability, or the
mechanism of its imposition.

This requires the study and analysis of positive law, which carried the legal regulation of transport of
passengers, research and intelligence relationships with passengers.
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Should be noted that researching on civil liability studied such scientists as: M.M. Agarkov,
0O.C. Joffe, S.S. Alekseev, A.O. Sobchak, R.O. Halfina, D.V. Bobrova, T.V. Bodnar, V.l. Borisova,
M.l. Braginsky, S.M. Bratus, V.V. Vitryanskyy, V.P. Gribanov, O.V. Dzera, I.V. Zhylinkova,
V.M. Kossack, I.S. Kanzafarova, N.S. Kuznetsova, V.V. Lutz, R.A. Maidanyk, N.O. Saniahmetova,
M.M. Sibilov, LV. Spasibo-Fateevf, R.O. Stefanchuk, E.O. Haritonov, A.l. Kbharitonova,
J.M. Shevchenko et al.

Special studies of civil liability in Ukraine are not available currently. Some refinement are in the
writings Nechypurenko O.M "Civil legal regulation Carriage Taxi" (2008) [5] A.O. Minchenko "The
contract of carriage passengers and luggage by rail in Ukraine" (2011) [6].

Paryshkura V. is notes that the main obligations of the state is to affirm and ensure human rights and
freedoms. The implementation of this institute is done including through institution of civil liability [7, 66].

The lack of unity among the scientists of civil law on the legal nature of civil liability and civil
liability for failure to perform or improper performance of the contract of carriage passenger a
particular mode of transport makes the need to apply primarily to general theoretical and general
provisions of civil law.

At one time Halfina R.O. said that using legal standard that establishes responsibilities have an impact
on the motivation of behavior through prevention of the relationship [8, 56]. There are differences
between the rules that establish liability for violation of obligations. Arise in making lawful acts and
regulations which establish liability for damage. She said that in the first case, the legal relationship
existing between the parties to the contract (obligation), in another connection occurs only after
damage, and in addition does not exist [8, 60].

This statement makes sense, especially when establishing specific separation of civil liability for
contractual and non-contractual (damage). However, for example, the contract of carriage passenger
damage caused to the life or health of the latter is recovered under the provisions of Chapter 82 of the
Central Committee of Ukraine (damages), which implies that the non-contractual liability may arise
during the execution of a contract.

A.B. Hrynyak analyzing the contractual responsibilities of contract obligations defined the latter as a
kind of civil liability. The last, in his opinion, should maintain its value decisive factor in preventive
legal impact on the behavior of its sides [9]. The same role in liabilities for passengers.

Analysis scientist’s works in the area of civil law, which engaged in the research of civil liability,
indicates that currently there are different approaches to understanding essence. This requires the
expression of the author’s position on this issue.

E.O. Kharitonov said that quite often civil liability is defined as the obligation that existed previously
(scripting contractual obligations), or first emerged as a result of the offense, and executed under
coercion [10, 467; 11, 103].

There is classic definition, according to which civil liability is a form of state coercion, which consists
of collecting property infringer Court of sanctions to impose on his property unfavorable
consequences of his behavior and aim at restoring the economic status of the injured person [12, 431].

O.A. Pushkin of his time pointed out debatability of the problems of determining essence of civil
liability. He disagreed with the position of SN Bratus, who claimed that civil liability for violation of
the obligation includes all coercive means of influencing the debtor, including those that encouraged it
to the real performance of the obligation. The voluntary fulfillment obligation that may be imposed by
a court for an offense is not a liability [11, 43].

In confirmation of his arguments Pushkin O.A pointed out that firstly, in this sense responsibility loses
its specific signs, and secondly, civil liability for obligations must always compensatory, and therefore
can be implemented without affecting jurisdictional bodies, because of the possibility of coercion and
only awareness violator of his misconduct [13, 415].

However, in Ukraine among scientists of civil law expressed a new position regarding the nature of
civil liability. For example, V.D. Primak believes that the responsibility is additional or new,
unfulfiled obligation on the debtor’s obligation, through its property to restore the broken property
status of the creditor (the victim) or compensate moral damage the last [14, 47].
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In the opinion of Shyshka R.B., civil liability for violations of the obligations arises from the contract
escalation accessory obligation as a result of violations of contractual obligations in civil liability.

In other words, voluntary compliance violator statutory or contract obligations accessory is not civil
liability because there is no state coercion (which is based on a court decision on a particular dispute).

R.B. Shyshka explained his position. "Tort has a specific composition (corpus delicate civiler), which
is currently shared by tort violations of obligations as well as to civil liability as an obligation of the
offender to feel the negative consequences or personal property provided for by law and / or contract.
This leads to a number of inconveniences in theoretical understanding of these categories and more
practice. There are publications where all these categories are mixed and voluntary compliance
accessory obligation that arose from the offense, shall be construed as civil liability. With that disagree
categorically because legal responsibility for its substance is applied to the offenders penalties
provided by law that are provided to enforce the state and is the legal relationship between the state
and its agencies and the offender, in respect of which legal sanctions are applied [15, 105].

To uncertainty serves incompleteness as the positive effects of regulation offenses in chapters 51 and
especially 82 CC of Ukraine. The first three articles of Chapter 51 starting CC, including art. 611, not
mentioned anywhere as a result of such prosecution. It seems that all the Art. 611 CC of Ukraine
consequences themselves as civil liability is regulated separately. But this is not so: they are
accessorial obligations and failure this obligation grows in the civil sanction. While some of them are
not by their nature, including a change of contract, termination liability as a result of unilateral waiver
of liability if it is established by contract or law, or termination of the contract. They apply only to
contract and regulated at the level of the consequences of breach of contractual obligations. There are
cannot to be common to all obligations consequently» [16, 512].

In other words, in civil law at the legislative level, there is a paradox. Civil Code of Ukraine does not
contain a definition or civil legal relationship, or civil liability. 1. Zhylinkova noted that despite
scientific applications category relationship, it is used in the Civil Code of Ukraine twice — in
determining liability (Part 1 of Art.509 CC of Ukraine) and representation (Part 1 of Art.237 CC of
Ukraine). However, in Book 1 of the CC are three components of this relationship: persons, objects of
civil rights, civil rights and obligations [17, 11]. However art.11 CC of Ukraine affirms that the
grounds of civil rights and obligations are contracts and other legal documents. In theory of civil law
they are the bases of civil legal relations, the contents of which are components of rights and
obligations.

As rightly observed Shyshka R.B. from civil liability is stored this situation. Chapter 51 Civil Code of
Ukraine does not define civil liability, while at the same time her art. 611 CC of consolidating the
legal consequences of violations of the obligation (including contractual), among others, provides for
the payment of liquidated damages and damages for losses sustained, that the theory of civil law
recognized forms of realization of civil liability.

A.B. Hrynyak in his study found that currently exists in the doctrine of the four views on the concept
of civil liability, namely 1) as a sanction for the offense [18, 8; 19, 8]; 2) as a security relationship, the
elements of which are the appropriate subjects, objects and content of [20, 19; 21, 111]; 3) civil
liability determined by the category "duty» [14, 47]; 4) as a system of civil remedies [22, 100].

In these points of view, we believe that perceived characteristics of civil liability as an integrated legal
phenomenon, which has its own characteristics, role and importance in the legal regulation of
relations. That is, these positions do not contradict but complement manifestations of civil (including
contractual) liability.

In other words, civil responsibility contains all of these characteristics. E.O. Kharitonov agreeing with
the understanding of civil liability as a duty, said his features, as opposed to the usual obligation
prescribed by law or contract, obligation, responsibility rests with the offender contract. That’s why it
is formulated by the relevant legal regulations or in the contract — to those of its paragraphs, which
provides the consequences of failure or improper fulfillment of contractual obligations [10, 468].

In concise form specified provides a reasonable grounds for determining civil liability as security,
additional (accessory) commitment (relationship) resulting from the breach of legal provisions (fixed
in acts of civil law or contract) whose content is the responsibility of the offender through the use of
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civil remedies influence on him (his behavior) to restore the financial status of the injured person as a
result of the offense, or to compensate for damage caused to her.

In the theory of civil law are two main types of civil liability — contractual and non-contractual (from
harm). The dissertation I.S. Kanzafarova substantiated that this division into species is of no use,
however, is the correct application of the category "legal mode"”. On this basis, it offered to
distinguishing legal and contractual regimes of civil liability. In turn, the legal regime can be general and
special. The overall legal regime is valid for all cases of liability other than those for which there are
special modes. The general legal regime of civil liability can be divided into: 1) the mode of liability for
breach of contractual obligations, 2) mode of liability for damage or property damage, 3) mode of
liability for damage or non-pecuniary (moral) damages. Special legal regime is established when the
legislators, for whatever reasons, excludes certain cases the responsibility of the application of the
general regime. The purpose of the special legal regime may or may limit the liability, or the
establishment of a special procedure of imposing conditions, or a combination of these factors [23, 20].

Regarding the liability of the carrier under the contract of carriage of passengers in the research stated
that it is limited repeatedly. Of course, the legislation provides for the possibility, in accordance with the
principle of freedom of contract, establishing bases and limits of liability under the contract by the parties
independently investigated, which is an act of self-control exercised within the limits set by law.

However, due to the specifics of the contract passenger transportation by different modes of transport
(road, rail, air, sea, river), except passenger cab (which may be a manifestation of the principle of
discretionary at the conclusion of the contract of carriage passenger), the latter is not possible because
the passenger transport common use makes regulation of the relations of the public treaty of Accession
which passengers (as a side agreement) prevented influence the contract terms.

The legislator instead of resort to the regulatory stabilization (create guarantees the right to freedom of
movement of passenger), uses a special mode of responsibility of the carrier (the limited liability).

According |.S. Kanzafarova consolidation of the civil legislation of Ukraine limited liability individual
subjects of civil rights leads unjustifiable weakening of Renewable function of civil liability, breach of
the principle of equality of arms and the principle of justice as the basic principles of civil law [23, 9].

Besides, the general provisions on civil liability established by chapter 51 of the CC of Ukraine, do not
address the possibility of regulatory constraints. De facto, it introduced the head of the Central
Committee of Ukraine 64 (Transportation), the analysis of which will be done later. Instead, Art.400
of the Civil Code stipulates that in certain types of liabilities for obligations associated with certain
activities may be restricted by law entitled to full compensation (limited liability).

The peculiarity of civil liability for violating the conditions the contract of carriage the passenger is to
have an exclusive list of violations of the contract, which comes under the responsibility of the carrier.
Thus, the Central Committee of Ukraine in Chapter 64 of the Central Committee of Ukraine
(Transportation) provided: carrier liability for the failure of the vehicle (Art.921 CC), the carrier’s
liability for passenger delay and deadlines for bringing passengers to the destination (Art.922 CC), the
carrier’s liability for damage caused injury, other impairment of health or death of passenger (Art.928
CC of Ukraine).

The analysis relevant articles of the Civil Code (Art.919, 921, 922) notes that most penalties in the CC
is not installed. In articles provided that liability is established agreement of the parties, transport
charters and codes. In public contracts, that are the contract of carriage passenger public transport, this
"agreement™ is not possible.

Transport charters and codes, and other regulations, including the Charter of road transport Ukrainian
SSR 1969 [24]. Rules for road passenger transport services on February 18, 1997 [25]; Charter
railways of Ukraine dated April 6, 1998 [26], Rules passenger, baggage, freight and mail by railway
transport of Ukraine from 27.12.2006 [27] does not contain the grounds and limits size of the carrier’s
liability. In the best cases, in case of flight cancellation, passengers will be refunded the ticket price.
For loss or damage to baggage or refunded announced its real value, or the amount of real damage.

Air Code of Ukraine of May 19, 2011 [1], Rules of Air Carriage of Passengers and Luggage by
30/11/2012 [2] adopted in accordance with Regulation (EC) of the European Parliament and of the
Council of 11 February 2004 "On introduction of common rules compensation and assistance to
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passengers in the event of denied boarding and cancellation or long delay of flights" [3], Montreal
Convention for the Unification of certain Rules Relating to international Carriage by Air 1999 [4], in
contrast to other acts which regulate the carriage of passengers by other modes of transport, fixed the
grounds, dimensions and boundaries of the civil liability of the carrier to the passenger.

Thus, according to Chapter 4 of the Rules XXVII air transportation of passengers and baggage
Ukraine, the carrier cannot exclude or limit its liability for damage caused to the life or health of the
passenger the amount of $ 113,100 SDR per passenger (1 SDR = 0,42 EUR).

The carrier’s liability for damages due to delay is limited to 4694 SDRs per passenger with respect to
(luggage — 1131 SDRs).

If passengers denied boarding against their will, the carrier must pay compensation of 250 euros — for
flights up to 1,500 km, € 400 — from 1500 to 3500 km, 600 euros — more than 3500 km.

M.O. Sergeeva [28, 5] noted that the relationship of the maritime transportation of passengers, in
addition to the National Legislation, regulated by international treaties and conventions including the
Athens Convention on the carriage by sea of passengers and their luggage 1974 (Ukraine joined in
1994) and the Convention on limitation of liability for maritime claims 1976.

However, on the domestic transportation in Ukraine, there are rules of national law.

Despite these breakthrough to establish size and extent of liability of carriers under the contract of
carriage of passengers by air, the last remains limited, due to traditions transport the protection of the
state transportation system. Such restrictions are unjustified in the present conditions, when the means
of civil law allow otherwise (and not because of restrictions on the rights of passengers) to ensure
stability of the economic activity and transport activity and not to break civil law principles of
equality, justice, and his compensatory regenerative function.

Previously, we determined that the negotiated civil liability is a contractual obligation accessory
(relationship), which has the same mechanism of regulation (composed of the same basic elements — a
legal provision, the legal fact relationship).

Contractual liability participant’s contractual relationships arising under specified grounds and
conditions.

In the civil law doctrine has long been a dominant position on recognition basis of civil liability in tort
composition.

According to B.S. Antymonov, negotiated liability has several grounds: the existence of contractual
obligation that meets the requirements of the law and violation of the obligation, that default or
inadequate execution [29, 29].

This position is supported by E.A. Kharitonov, who noted that liability for violation of obligations is
incurred for committing the tort, which acts as unlawful behavior [10, 475].

A.B. Hrynyak noted and supported the position of V.V. Luts that the legal basis of civil liability are
law, in fact — the composition of tort [30, 86]. And we it supported.

The specified provides sufficient grounds for determining civil liability as security, additional
(accessory) commitment (relationship) arising from violation of legal law rules (fixed in acts of civil
law or contract) whose content is the responsibility of the offender through the use of civil remedies
influence on him (his behavior) restore the financial status of the injured person as a result of the
offense, or to compensate for damage caused to her.

We support the position I.S. Kanzafarova regarding the inadmissibility of establishing a limited
liability individual subjects of civil law (in this case — the carriers) as this leads unjustifiable
weakening regenerative function of civil liability, breach of the principle of equality of arms and the
principle of justice as the basic principles of civil law.

The basis for liability for breach of contract of carriage of passengers should admit the offense, which
is the non-performance or improper performance of contractual obligations (flight cancellation, failure
of vehicle, delay sending the vehicle or its arrival at the destination, default conditions for security and
Superior transportation, damage to life and health of passengers).

FOpuouuni nayxu



10.

11.
12.

13.

14.

15.

16.

17.

18.

59

REFERENCES

Air Code of Ukraine of May 19, 2011 // Bulletin of the Supreme Council of Ukraine. — 2011. —
Ne 48-49. — St. 536.

Rules of Air Carriage of Passengers and Luggage : Approved by the Ministry of Infrastructure
of Ukraine Ne 735 of 30/11/2012 [Electronic resource]. — Mode of access:
http ://zakon4.rada.gov.ua/laws/show/z2219-12/paranl7 # nl7

On the introduction of common rules for compensation and assistance to passengers in the event
of denied boarding and cancellation or long delay of flights : Regulation (EC) of the European
Parliament and of the Council of 11 February 2004 Ne 261 /2004 [Electronic resource]. — Mode
of access : http ://zakon4.rada.gov.ua/laws/show/994 912

Montreal Convention for the Unification of Certain Rules Relating to International Carriage by
Air 1999 [Electronic resource]. - Mode of access :
http ://zakon4.rada.gov.ua/laws/show/995_594/page

Nechypurenko O.M. Civil legal regulation of transport taxi : dissertation for the degree of
candidate of juridical sciences : specialty 12.00.03 «Civil rights and civil litigation, family law,
private international law» / O.M. Nechypurenko. — O., 2008. — 20 p.

Minchenko A.A. The contract of carriage of passengers and luggage by rail in Ukraine :
dissertation for the degree of candidate of juridical sciences : specialty 12.00.03 «Civil rights
and civil litigation, family law, private international law» / A. Minchenko. — K., 2011. — 22 p.

Paryshkura V. Problematic aspects of civil liability without fault / V. Paryshkura // Bulletin of
the High Council of Justice. — 2010. — Ne 2. — P. 66-74.

Khalfina R.O. General theory of the relationship / R.O. Khalfina. — M. : Legal Books, 1974. —
348 p.

Hrynyak A.B. Contractual liability as a form of civil liability of the parties to the contract
obligations  [Electronic  resource] / A.B. Hrynyak. - Mode of access:
http ://archive.mdct.ru/portal/Soc_Gum/Ppip/2013_12/index.htm

Civil Law of Ukraine : In 2 vols. — Volume 1 : Tutorial / Ed. E.O. Kharitonov, N.U. Golubeva.
—H. : LLC "Odyssey", 2010. — 832 p.

Bratus S.N. Legal liability and legality / S.N. Bratus. — M. : Legal Books, 1976. — 214 p.

Civil law : In 2m. Volume 1 : Tutorial / Ed. E.A. Sukhanov. — M. : Publishing BECK, 1998. —
816 p.

Civil Law of Ukraine [Textbook for Universities of the Interior Ministry of Ukraine] : in 2 parts.
Part 1 / A.A. Pushkin, V.M. Samojlenko, R.B. Shyshka etal. ; Under. Ed. A.A. Pushkin,
V.M. Samojlenko. — H. : Univ ext. Affairs, "Base", 1996. — 440 p.

Primak V.D. Civil liability of legal persons. Dis. Candidate... Legal. sciences. Speciality
12.00.03 / V.D. Primak. — Kyiv : National Academy of Sciences of Ukraine, Institute of State
and Law. V.M. Koretsky. — 2005. — 209 p.

Shemshuchenko J.S. Responsibility Law / J.S. Shemshuchenko // Great Encyclopedic
Dictionary of Law / ed. Acad. NAS of Ukraine J. Shemshuchenko. — K. : LLC "Publishing"
Legal Opinion", 2007. — S. 105.

Shyshka R.B. Civil liability and tort liability [Electronic resource] / R. Shyshka // Law and
Management. — 2011. — Ne 1. — S. 512-522. — Mode of access: http ://nbuv.gov.ua/e-
journals/prtup/in...

Zhylinkova |. Complex civil relationship : concepts, structure, signs / I. Zhylinkova // Right
Ukraine. — 2010. — Ne 12. — P. 11-17.

loffe O.S. Contractual right / O.S. loffe. — M. : Legal Books, 1975. — 880 p.

Bicnuk 3anopizbkozo nayionansnozo ynieepcumenty MNe1,2014



60

19.

20.

21.

22.

23.

24,

25.

26.

217.

28.

29.

30.

Verhovets A.A. Civil liability for breach of contract [Text] : author thesis.... candidate legal
sciences : 12.00.03 / Verhovets Anatoly. — National Academy of Sciences of Ukraine, Institute
of State and Law. V.M. Koretsky. — K., 2010. — 16 p.

Malein N.S. Property responsibility in economic relations [Text] / N.S. Malein. — Moscow :
Nauka, 1968. — 207 p.

Bazylev B.T. About the Institute of legal liability / B.T. Bazylev // Soviet State and Law. —
1975. — Ne 11. - S. 110-115.

Kanzafarova 1.S. The theoretical basis of civil liability in Ukraine [Text] : thesis Doctor of
Law : 12.00.03 / Kanzafarova I.S. — National Academy of Sciences of Ukraine, Institute of State
and Law. V.M. Koretsky. — K., 2007. — 453 p.

Kanzafarova 1.S. Contractual liability of legal persons in commercial circulation [Text ] : thesis
dissertation of the candidate of legal sciences : 12.00.03 / Kanzafarova 1.S., Institute of State
and Law. V.M. Koretsky NAS of Ukraine. — K., 1999. — 16 p.

Charter Road Transport USSR, approved by the Council of Ministers of USSR June 27, 1969
Ne 401 [Electronic resource]. — Mode of access : http ://zakon4.rada.gov.ua/laws/show/

On approval of rules of providing passenger road transport : Cabinet of Ministers of Ukraine on
February 18, 1997 Ne 176 [Electronic resource]. — Mode of access:
http ://zakon4.rada.gov.ua/laws/show/176-97-% D0% BF/print1390136365065968

Charter railways of Ukraine, approved by the Cabinet of Ministers of Ukraine dated April 6,
1998 Ne 457 [Electronic resource]. - Mode of access :
http ://zakon2.rada.gov.ua/laws/show/457-98-% D0% BF/parao320 # 0320

On approval of the Rules of the carriage of passengers, baggage, freight and mail by rail
Ukraine : Ministry of Transport of Ukraine Ne 1196 dated 27.12.2006 [Electronic resource]. —
Mode of access : http ://zakon4.rada.gov.ua/laws/show/z0310-07

Sergeeva M.A. Civil liability of the carrier under the contract of carriage by sea of passengers :
thesis dissertation of the candidate of legal sciences : 12.00.03 / M.A. Sergeeva. — M., 2007. —
24 p.

Antimonov B.S. Grounds of contractual liability socialist organizations [Text] /
B.S. Antimonov. — M. : Legal. lit., 1962. — 176 p.

Lutz V.V. Contracts in business [Text] : teach. manual / V.V. Lutz ; Carpathian Univ them.
Stefanik. — K. : Inter Yurinkom, 1999. — 560 p.

YK 347.763: 347.113 (477)

CONTRACT OF FREIGHT FORWARDING SERVICES: CIVIL NATURE AND ESSENCE

Netesa E.G., postgraduate

Zaporizhzhya national university

The article investigates relationships freight forwarding services and control of contractual construction. The
author comes from a position that the basis for the legal regulation of relations is a specific type of
relationship. According to the author, as the subject of civil law in recent times introduced rightly, except
property and personal non-property relations, organizational relationship, in determining the legal nature and
essence of the contract freight forwarding services should pay attention to the last.

Contract of freight forwarding services is an independent civil contract (sui generis), fixed in a separate
chapter of the Civil Code of Ukraine, because it has its own unique thing to him — execution or arranging
certain legal services in it and / or the actual nature associated with shipping. In the transport process, it has
an auxiliary character, since it contributes to the goal of a contract of carriage.
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Hereca E.I. IOTOBOP TPAHCIIOPTHOI'O 3KCIIEAWPOBAHUA: T'PAXKJAHCKO-IIPABOBAS
[NPUPOJA U CYIHHOCTD / 3anoposkcKuii HallMOHAIBHBIN YHUBEPCUTET, Y KpanHa

CraThs MOCBSLICHA HCCIEOBAHHIO IPABOOTHOIICHHH TPAHCIIOPTHOTO SKCIEMPOBAHUS H PEryIupyomieit ux
JIOTOBOPHOH KOHCTPYKIIMH. ABTOp HCXOAWT W3 MO3UIUH, YTO B OCHOBE IIPAaBOBOTO PETYIMPOBAHMS
IIPAaBOOTHOIIECHHUH JISKHUT OIPE/IeTIeHHBIN THIT IIPABOOTHOIICHHSI.

Ilo MHeHuIO aBTOpa, B OCHOBE TPAHCHOPTHOW AKCIEAUIMM JIE€XKAT OPraHU3alMOHHO-NPECTaBUTEIbCKUE
IIPaBOOTHOILIEHHUS, IOCKOJIBKY COJEp>KaHHEe NPAaBOOTHOLIEHUH TPaHCIOPTHOIO 3KCIEAUPOBAHUS COCTaBILIOT
JEeHCTBUS 110 BBIMONHEHUIO MM OPTaHU3aLUM BHINOJIHEHUS ONpPECIEHHBIX B JOTOBOPE YCIIYT, CBA3aHHBIX C
nepeBo3Kkoi rpysa. CrenoBaTenbHO, HCCleTyeMble NMPAaBOOTHOIICHUSI yPEryJlHpPOBaHbl OPraHU3AHOHHBIM
JOTOBOPOM, HANpaBIEHHBIM Ha OpPraHM3alMI0 BO3HMKHOBEHUs U (MIM) BBIIOJHEHHA JAPYroro
00513aTeNIbCTBEHHOTO PABOOTHOIICHHSI.

JloroBop TpaHCHOPTHOTO AKCHEIUPOBAHMS SIBISETCS CAaMOCTOSTENBHBIM TPaXKJAHCKHM JIOTOBOpOM (sui

generis), 3aKpeIUIeHHBIM OTAeNbHOI riaBoi 'K YkpauHEI, MOCKOJIBKY HMEeT CBOH, NPUCYIIHI TOJIBKO eMy

IIpeMET — BBIIOIHEHUE WM OpPTaHU3aIys BEITOJIHEHNUS ONPe/eTICHHBIX B HEM YCIYT IOPHANYECKOTO M / WIIN

(aKTHUECKOTO XapakTepa, CBS3aHHBIX C IEPeBO3KOH Tpy3a. B TpaHCIIOPTHOM Ipomecce OH HMeeT

BCIIOMOTATENbHBIN XapaKTep, HOCKOJIBKY CIIOCOOCTBYET JOCTIXKEHHUIO LIEH JOT0BOpa MEPEBO3KH TPy3a.
Kniouesvie cnosa: 2opys, okcnedupoeanue, MpaHcnopm, MpAHCNOPMHOE  IKCheouposanue, 002060p,
npasoomuoutenus, 00513amenbCmed, KOMUCCUs, NopyUeHue.

Hereca K.I'. IOTOBIP TPAHCIIOPTHOI'O EKCITEJUPYBAHHS: INBIJIbHO-ITPABOBA ITPPOJA
TA CYTHICTD / 3anopi3bkuii HalliOHATBHUIA YHIBEPCUTET, Y KpaiHa

CrarTsl npUCBSYEHa MOCIIPKCHHIO MPaBOBITHOCHH TPAHCIIOPTHOTO EKCIIEAUPYBAHHS Ta PETYJIIo0Yol X
JIOTOBIPHOI KOHCTPYKIl. ABTOp BUXOJHTH 3 MO3MUIIi{, II0 B OCHOBI IIPABOBOT'O PETYIIIOBAHHS IIPaBOBITHOCUH
JIOKHUTH NIEBHUI TUIT IpaBoBigHOMIEHH. Ha nyMKy aBTOpa, OCKUIBKH B IIPEAMET IUBUIFHOTO MPaBa OCTaHHIM
4acoM WIKOM OOIPYHTOBaHO BBEAEHO, OKpPIM MAaiHOBHX Ta OCOOMCTHMX HEMAiHOBHX IIPaBOBiTHOCHH,
opraHizaniifHi IpaBOBITHOCHHH, IPH BCTAHOBIICHHI IPABOBOI MPUPOAM Ta CYTHOCTI JOTOBOPY TPAHCIIOPTHOTO
eKCIeIMPYBaHHs BapTO 3BEPHYTH Ha OCTaHHI yBary.

3MiCT TPaBOBIJHOCHH TPAaHCIIOPTHOTO EKCICIUPYBAaHHS CKJIAQJAIOTh Jii 3 BHUKOHaHHA abo oprasizamii
BUKOHAHHS BU3HAYEHHX Y JIOTOBOPI MOCIYT, OB’ S3aHUX 13 IEPEBE3CHHAM BaHTAXY. 31 3MICTYy BHIUIMBAE, 110
JOCIIJDKYBaHI IPaBOBIJHOCHHN HE € OCOOMCTHMH HEMalfHOBHMH, OCKIJIbKA BOHHM HE CTOCYIOTHCS OCOOMCTHX
HeMaiHOBUX 1paB (61ar). MaliHOBIMH BOHH TEX € OIIOCEPEIKOBAHO 1 JIMIIIE B YACTHUHI PO3YMIHHS CIIOKHBYOT
BapTOCTI TEPEeBE3CHHs Yepe3 WiHHICTh il JUIl BaHTAXKOBJIACHHKA. TOMY aBTOpP JOXOAWTH BHUCHOBKY, IO B
OCHOBI TPaHCHOPTHOI'O EKCIEAWPYBAaHHA, KPIM IHIIMX, JIeKaTh BiTHOCHHM OPTaHI3aliiHOTO XapakTepy.
BinTak, 10oroBip, KA PETYIIOE 110 TPYITy IPAaBOBITHOCHH, TEX BapTO BU3HATH OpraHi3alliitHAM.

ABTOpPOM MiATpHMaHa TO3HWIIS, OIO OpraHi3aliiiHi JOTOBOPHM 3aBXKIW HaNpaBlIeHI Ha OpraHi3amiio
BUHHUKHEHHS 1 (a00) BMKOHAHHS IHIIOTO 3000B’S3aIFHOTO TpaBOBigHOIIEHHA. OpraHizaliifHUi JOTOBip
MOXeT OyTH HampaBleHHWH SK Ha OpraHi3allilo pa3oBHX 3000B’s3aHb, TaK 1 JOTOBOPIB, fAKi OyIyTh
MOBTOPIOBATUCS MPOTSATOM TPUBAIOrO 4Yacy. BiH Mojke opraHizoByBaTH SIK MaiHOBi, Tak i 0OCOOHCTI
HeMaifHOBI mpaBoBinHOCHHHM. OprasizaiiiiHi JOTOBOPH MOPOXKYIOTH CaMOCTiHHI 3000B’s3aHHA 3
HEMaifHOBUM 3MiCTOM.

Pa3zoM 3 TuM, JOTOBip TPAaHCIIOPTHOTO €KCIEAMPYBAHHS HAICKHUTH J0 NPEICTABHUIBKUX IPABOYMHIB, Y
SIKOMY TIPECTaBHUIIBKAN €IEMEHT XapaKTePH3YETHCS CTBOPEHHSAM NPABOBUX 3B’SA3KIB MK KIIEHTOM 1
TpeTiMH 0co0aMH 3a JIOIOMOTOI HAJaHHA TOCHYr IOPHUINYHOTO Ta/abo (HaKTHYHOTO XapakTepy
MIPEICTAaBHUKOM (EKCIIEAUTOPOM), SIKHIT i€ BiJ CBOTO IMEHi UM BiJl iMEHI KITIiEHTA Ta 32 PaXyHOK OCTaHHBOTO.

Ha mincraBi HaBemeHOro, aBTOp pPOOWTH BHCHOBOK INOJNO TPABOBOi IMPHUPOAM Ta CYTHOCTI JOTOBOPY
TPaHCIIOPTHOTO eKCreupyBaHHs. JloroBip TPaHCHOPTHOTO EKCIEAUPYBAHHS € CaMOCTIHUM IUBIJIBHUM
JoroBopoM (Sui generis), 3akpirienum okpemoro raBoro [[K Vkpainu, ocKijbku Mae CBii, BIaCTHBHIA JIHIIIE
HoMy mpenMeT — BHKOHaHHs abo opraHisallis BUKOHAHHS BH3HAUCHHX Yy HBOMY IIOCIYT, IOB’S3aHUX i3
NepEeBE3CHHSIM BaHTaXy. Y TPaHCIOPTHOMY IIpOIECi BiH Mae JONMOMDKHHH XapakTep, OCKUIBKH CHpHSE
JOCSITHEHHIO METH JOTOBOPY IEPEBE3eHHS BAHTAXKY.

B ocHOBI J0r0BOpY TPaHCIIOPTHOTO eKCIEAUPYBAHHS JIEXATh OpraHi3amiiiHi MPaBOBIIHOCHHH, 3MICTOM SKIX
€ opranizamis Ta 3a0e3nedeHHs BHKOHAHHS IIEPEBE3EHHS BAHTAXy Ta MPEICTaBHUIBKI, SKi CTBOPIOIOTH
MPaBOBi 3B’A3KM MK KIIIEHTOM 1 TpeTiMH 0CO0aMH 3a JOMOMOTOI0 HaJaHHS IOCIYT FOPUINYHOTO Ta/abo
(axTuuHOrO Xapakrtepy. ToMy HOCHi/KyBaHHI JOTOBIp BapTO BU3HATH OpraHi3alliiHUM MPeACTaBHHIBKHM
(4 MocepeHUIIBKIM) TOTOBOPOM.

Pazom 3 TuMm, aBTOp, IpyHTYyIOUKCH Ha no3uiii Mopo3osa C.}O., 10X0ANTh BUCHOBKY, 1110 HE iCHYE Y BiIpuBi
Bi/l MaifHOBHX YU 0COOMCTHX HEMalHOBHMX «OpraHizalliiHHX» MPABOBHX IHCTHTYTIB «caMHX 1O c00i», BOHH
3aBkaM € TOB’s3aHMMH. CaMe Ie MiJKPeCNIoe BUPAKEHY paHillle TOYKy 30py aBTOpa, IO JOTOBIp
TPAHCIIOPTHOTO EKCIIEAUPYBAHHS € NOMOMDKHHM TPAaHCIOPTHHM JOTOBOPOM, IIOB’SI3a8HHM 3 JIOTOBOPOM
MepeBE3CHHS BaHTaXKy, 0€3 SKOTO BiH HE Ma€ CEHCY.
Kniouosi  cnosa: eammasic, eKCneOupyeamwHs, MPAHCNOPM, MPAHCNOPMHE  eKCNeOupy6anHs, 00208ip,
npagogionowiens, 30608 3aHHsl, KOMICIsl, OOPYHEHHSI.
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The global economic crisis requires a new approach to solving the economic issues, and to rethink the
specific direction of the global economy, to rethink national economy and regulation of relations in the
sphere of economic activity.

Significant role in the transport arteries of the economy plays freight forwarding services.
Unfortunately, the researchers did not pay enough attention to the research contract of freight
forwarding, not for regulation relations. Establish an adequate mechanism for regulation of legal
relations is directly dependent on understanding the essence the regulated relations.

Therefore, we will explore the legal nature and essence of the relationship freight forwarding of
services and contract structures that they regulate.

To achieve the stated goal of the article delivered for the following tasks:
- To explore the nature of relationships freight forwarding services;
- To research the legal nature and essence of the contractual design freight forwarding services;

- To research the legal nature of the obligations arising under the contract of freight forwarding
services;

- To analyze the positive law, this regulates freight forwarding services and makes proposals for
the improvement of the regulation of freight forwarding.

Agreements and separate the contractual structures, including the contract of freight forwarding
services in the legal literature are given some attention. Among scientists should be noted: O.S. Joffe,
S.S. Alekseev, A.O. Sobchak, R.O. Halfina, O.0. Krasavchykov, E.V. Bogdanov, D.V. Bobrova,
V.S. Borisova, M.l. Braginsky, S.M. Bratus, V.V. Vitryanskyy, O.V. DZera, V.M. Kossack,
N.S. Kuznetsova, V.V. Lutz, R.A. Maidanyk, N.O. Saniahmetova, M.M. Sibilov, 1.V. Spasibo-
Fateeva, E.O. Haritonov, Y.M. Shevchenko, R.B. Shyshka, E.O. Michurin, L.K. Weretelnyk,
S.V. Ryeznichenko et al.

In 2008 defended PhD thesis Kuzhko O.S. «The contract freight forwarding servicesy, but it attention
devoted exclusively contractual structures apart from the actual relationships that are not in favor of
the formation of an effective mechanism of legal regulation freight forwarding services.

Therefore, among other tasks, we set the goal to explore the legal nature and essence of the contract of
freight forwarding services as part of the mechanism of legal regulation of the relationship.

According to the traditional understanding of the structure of society and its structure, it has its
economic base and superstructure. They are interconnected phenomena that are in dialectical relation.
This connection is not stable.

As the S.S. Alekseev, the legal system as a social formation feel the impact of political, social and
economic contradictions of objective and subjective. But the development of its own determined
dialectical contradictions [1, 241].

Of course, in the regulation of civil legal dynamics are not as steep as the most economic relations.
Contracting structures for the most part are established since Roman times. Those contracts that have
found their formalization, called nominal. They are in one form or another had survived.

Scientific and technical progress requires them to apply to relations connected with things or
technology previously unknown to mankind. These relationships require its adequate solution,
resulting in either existing contractual structures used to the new relationship, or create new, can
provide the necessary level of regulation.

A similar situation occurred and for relations, which is mediated by the activity of the cargo. This is of
freight forwarding.

For example the Central Committee of the Ukrainian SSR in 1963 contained a chapter 30 —
Transportation of which is not supposed to regulate freight forwarding services. It was not fixed and
the other heads of the Central Committee. Only the Central Committee of the Ukraine in 2003 secured
a separate chapter 65 obligations from the contract of freight forwarding.

Relationship freight forwarding services occurred and before the introduction of appropriate
contractual structure to the Central Committee of Ukraine. However, without appropriate regulatory
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consolidation it was mixed as containing elements of other contracts. In accordance with the
applicable rules and apply the treaties, the elements of which it covers. A. Sobchak consider them
intermediate stage for the emergence of new contracts that before you get legal recognition as a
separate type of contract, go through the stage of mixed or complex contracts [2, 61]. At the same time
0.S. Joffe linked the development of contractual forms with the historical process where certain
contractual forms to seek immediate contractual content type, but when their regulation is optimal
proportions, becoming an independent typological significance [3, 103].

The analysis of relationships and positive law suggests that the contract freight forwarding services
contracts may contain elements of carriage, orders, commissions, contract, storage that are intertwined
in a legal fact ( contract ) [4, 386].

What constitutes relationship of freight forwarding services and why legislators managed to make it
stand out in a separate contractual subtype (within the type of service contracts)?

As the E.O. Kharitonov, in the case of episodic transportations all necessary operations associated
with their implementation, perform the sender and receiver independently. In the case when flow of
sending or receiving of cargo increases, independent operations are cumbersome and inefficient. More
effective job turns specialists or special subjects. The latter are the intermediaries between carriers and
the senders or recipients [4, 385].

These activities of the customer service transport organizations called forwarding (Latin — Expeditio;
deutsch — Spediteurin — departure). It usually involves the additional and ancillary operations which
are technically required for the transportation of freight — labeling, cargo operations, delivery to the
port (station) or of the recipient and others.

To the forwarding services include: selection of appropriate transport for the transportation, utility and
consulting services, custom services, assistance in passing quarantine and phytosanitary control,
declaration of payments, preparation of the optimal scheme of delivery of cargo to its destination, a
choice of types and methods of delivery, organization of insurance of cargoes, documents relating to
transportation, information provision of transportation,, organization of storage of goods, works and
other services (loading, unloading, sorting, cleaning, etc.) which are necessary for the client.

The relationship between customers (shippers) and forwarders governed by civil law contract, the
obligation of which are disclosed in Chapter 65 of the Central Committee of Ukraine (freight
forwarding), as contracts are a key tool in the mechanism of regulation of civil relations.

According to art.929 CC of Ukraine under the contract freight forwarding services, one party (freight
forwarder) agrees for a fee at the expense of the other party (the client) to perform or organize
implementation certain contract services related to the transportation of goods.

The provisions of Article also apply to cases where the duties performed by the freight forwarder
carrier.

A similar definition contained in art.316 of the Commercial Code of Ukraine. The only difference in
the provisions of the Civil and Commercial Codes is to place the contract of freight forwarding. In the
Civil Code of Ukraine — a separate agreement (Chapter 65 freight forwarding) in the Civil Code of
Ukraine — not (it is placed in Chapter 32 Rights of cargo, which identifies it as a form of transportation
that is not true because it serves the transportation).

Contract of freight forwarding services can be set duty forwarder to arrange transportation of freight
transport and the route selected by the forwarder or the client forwarder enter into commitments on
their own behalf or on behalf of a client contract of carriage of goods, secure sending and receiving of
goods and other liabilities associated with transportation.

Terms of the contract of freight forwarding services determined by agreement of the parties, unless
otherwise provided by law or other legislative acts.

From the text of a CC of Ukraine appears that legislators allocated among the responsibilities of a
freight forwarder «fulfill» or «organize implementation» certain contract services, which together have
significant differences.

There is a mediation based on the «authorization» or «commission» where the freight forwarder may
act on their own behalf or on behalf of the customer (shipper). In carrying freight forwarder directly
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involved in its implementation and in the organization — only contributes to the organization of its
implementation. The scientific literature is dominated position to refer the contract to forwarding
service.

The legal nature of the contract of freight forwarding services define in concise form is difficult due to
the complexity of the design.

As rightly pointed R.B. Shyshka usually characteristic of the contract is an integral feature of that part
already incorporated in the definition of the contract indicating the mode of execution (real or
consensual, the distribution of rights and obligations of the parties equivalence). However, these
properties are evident every contract are not limited to mounting them in the definition of the contract.

The main problem comes down to crossing the categories of «type of contract» and «description of the
contract» as its general property. Currently in error types are called contract specifications, which are
then used to characterize the contracts.

In our opinion, based on the classification of contracts proposed by L.K. Weretelnyk (the economic
orientation or direction of interests of the parties), it is the object of the contract is a factor that
determines its nature determines the independence of a particular type of contract [5, 7].

Also expresses the view that species characteristic of the contract has come out with a three sectional
treaty system proposed by S.M. Berveno. Its hierarchy: type (focus and purpose of the treaty), view
(grouping contracts on personal grounds, but within a common standard features) subspecies (includes
features that are not essential to define the legal nature in general) [6, 274].

The characterization of the contract should be a double criterion — first as a the right powerful (one-
way, two-way, real — consensual, compensated — free), and secondly, as a contract for a hierarchy of
contracts — type, species, subspecies, where the type is defined according to the economic component
(objective sought by the parties) contract.

E.O. Kharitonov has determined that the legal grounds for the contract of freight forwarding services
bilateral, compensation, and can be either consensual (as freight forwarder organizes the performance
of forwarding services) and real (when the freight forwarder providing shipping services from trusted
him to load) [4, 386].

To determine the characteristics of the species of the contract of freight forwarding services, that is
essential for a proper understanding of the legal nature and essence of the contract, at the next stop.

The type of contract of freight forwarding services is attributed to service contracts [7, 84]. This
position adheres and legislator who posted the obligation of the contract of freight forwarding services
in the CC after commitments to carriage. (Services).

It is necessary to accept that the role of freight forwarding services on the contract of carriage of goods
is adjacent or supporting.

This is confirmed by NACE DK 009:2010, acting on 01.01.2012 [8]. Thus, the class 52.29 (Other
support activities in the field of transport) include: freight forwarding, transport by rail, road, water or
air transport, group or individual items organization of cargo (including removal and delivery of
goods, as well as the layout of parties), issuing and obtaining transport documents and invoices,
customs broker, the activity of shipbrokers and agents of the affreightment of places for air
transportation, mediation of freight cargo space on a vessel or aircraft, handling, temporary packaging,
repackaging, selective control and weighing of cargo, etc.

The literature states that the contract of freight forwarding services is conditionally independent. This
convention is due to the dependence of the contract of carriage of goods, without which there is no
forwarding. At least that should be the goal of making such carriage. Therefore, in the special
literature the contract of freight forwarding recognized auxiliary transport contract.

In studies carried out are quite often characteristics of the studied contract as a contract for services
through a comparative analysis of the agreements subordinate type. For example, O.S. Kuzhko
determined that in contrast to «work» «services» are characterized by the absence of materialized
result synchronicity provision and consumption of services, their intangibility, the inability or the
severity of the outcome of the source separation [9, 149]. It features «services» peculiar relationship
with freight forwarding, what we definitely agree.

FOpuouuni nayxu



65

In his dissertation O.S. Kuzhko concluded that the contract of freight forwarding services refers to the
representation of transactions in which a representative element characterized by the creation of legal
relations between the customer and third parties through the provision of services to legal and / or
factual representative (forwarding agent), acting on its own behalf or on behalf of a client and a
expense of the latter. No single legislative approach to regulating intermediary and representative
relations in national law leads to confusion in practice independent of contractual structures — the
agency contract and the contract of freight forwarding [10, 17].

Compare the agency contract and the contract of freight forwarding. According to art.295 of the
Commercial Code of Ukraine commercial intermediary (agency work) is a business activity that is to
provide a commercial service agent entities in carrying out their economic activities through mediation
on behalf of, for the benefit of, and controlled by the entity he represents.

Compare the agency contract and the contract of freight forwarding services. According to art.295 of
the Commercial Code of Ukraine commercial intermediary (agency work) is a business activity that is
to provide a commercial service agent entities in carrying out their economic activities through
mediation on behalf of, for the benefit of, and controlled by the entity he represents.

As you can see, it laid the structure of commission. The contract of freight forwarding services at the
option of the parties may have a design of commission or committee. Civil Code of Ukraine does not
have the design agency contract. Instead, p. 1005 of the Civil Code RF stipulates that the agency
agreement by one party (the agent) undertakes for reward to carry out on behalf of another party (the
principal) and other legal action on their own behalf, but at the expense of the principal, or on behalf
of and at the expense of the principal. That is, there are a construction contract orders and
commissions.

The above approach the agency agreement (under the laws of Russia) of the contract of freight
forwarding services under the laws of Ukraine.

According Kharitonov E.A., if the carrier is not entitled to enter into a contract of carriage on its
behalf, it can act as a sales representative [4, 386]. This position is based on the provisions of art.297
of the Civil Code of Ukraine (agency activities — commercial mediation) and art.243 CC of Ukraine
(concerning commercial representation), the contents of which, in essence, the same.

It appears that all the same, the difference of the agency contract and the contract of freight forwarding
services is not to formalize their structure (as of commission or commission), and the economic goal,
which we have repeatedly noted in the objects or data contracts. In the agency agreement it wider —
action to forwarding service may form part of his subject. The main goal of the agency contract is
expanding scope of representation by the principal agent of his interest in a particular area. In the
contract of freight forwarding services another goal — to perform or arrange for services related to the
delivery of the goods (Article 929 CC of Ukraine). Its scope is transport services.

In terms of the legal outcome (legal or economic) contract to carry freight forwarding contracts that
combine features of agreements on legal and / or factual [11, 490].

Since the subject of the contract of freight forwarding services are to work to provide services related
to carriage of goods or performance of the organization of these services, we believe that investigated
the legal relations and agreement that governs them is organizational.

This position is supported by many scientists. O.O. Krasavchykov concluded that civil organizational
legal relationship — a legal relationship that is based on the principles of equality of the participants
expressing the activities undertaken by citizens and organizations within the law of the ordering of
their relationships and coordination in the implementation of the state or its own motion [12].

The basis for the allocation of institutional agreements not only transport but also in other areas, the
inclusion of the subject [13, 14] civil low organizational relationships [14, 51], which are not
characterized by a direct or indirect connection with the person.

A.l. Hasnutdynov is a supporter of the idea that organizational agreements do not regulate property
relations and, therefore, the subject civil law «replenished» by the inclusion of organizational
relationships, built on the principles of equality and coordination [15, 28].
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If other authors only prove the presence of a part of the subject civil law legal organization,
S.Y. Morozov in dissertation research «System of the transport organizational agreements» to
substantiate their nature and given the author’s definition. He noted that institutional agreements have
always focused on the organization of occurrence and (or) perform other binding relationship.
Organizational contracts give rise to independent obligation to non-property maintenance. Object of
obligations organizational relationship represents independent interest for its members [16, 11].

Thus, the above gives a reasonable basis for conclusion on the legal nature and essence of the contract
of freight forwarding.

The contract of freight forwarding services is a separate civil agreement (sui generis), assigned a
separate head of the CC of Ukraine, as has its inherent only to her subject is the execution or
performance of the organization referred to in the services related to the transportation of goods. In the
transport process, he has a subsidiary character, as it helps achieve the goal of the contract of carriage
of goods.

The contract of freight forwarding services belongs to the representative legal actions in which a
representative element characterized by the creation of legal relations between the customer and third
parties through the provision of legal services and / or factual representative (freight forwarder) to act
on their own behalf or on behalf of a client and at the expense of the latter.

The basis of the contract of freight forwarding services are organizational low relationship, the
meaning of which is to organize and enforcement shipping. Therefore, the study contract is to
recognize organizational representative (or intermediary) agreement.

However, we should recognize and accept the position Morozov S.Y., that do not exist in isolation
from the property or moral «organizational» legal institutions «in themselves», they are always
connected [16, 22]. Agree with this opinion and express the view that the contract of freight
forwarding services is a subsidiary of transportation contracts associated with the contract of carriage
of goods, without which it is useless.
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MECHANISM OF LEGAL REGULATION OF PASSENGER TRANSPORTATION:
CIVIL ASPECTS

Sumkin S.A., researcher
Zaporizhzhya national university

The problem of providing adequate social adjustment, and including civil relations are quite complicated. The
problem is compounded by the tendency for the isolation of some areas of sectoral differences. As a result,
young researchers, jurists, mainly focus on its contractual regulation of legal structures. Undoubtedly, an
agreement in the field of self-discretionary public relations is the basis of relationships, the way they
formalize and control the rights and obligations of participants.

Background of our study is due to the specifics of a particular contract of carriage of passengers (passenger
transportation contract is a public treaty of accession) and the need to ensure the implementation of the
principle of equality of arms. This creates a situation in which a passenger is unable to influence the terms of
the contract, he is entitled to, or enter into a contract on the terms offered by the carrier or refuse their
installation. In the absence of legal guarantees, the carrier forms a relationship with his passenger, limiting the
amount of the duties and establishing limited liability of a company, or even excludes it not in favor of either
passengers or stability of civil relations.

The author supports the view that in situations where the parties of the contract can not or do not want to self-
regulate their relationship, or when self-regulation is at odds with those who the public authorities must
protect, possible and necessary to the legal regulation of contractual relations with the state.
Key words: the mechanism of legal regulation, normative regulation, contractual regulation, contract, agreement,
contract of passenger transportation, an individual ’s right to freedom of movement.

Cymkun C.A. MEXAHU3M TIIPABOBOI'O PEI'YJIMPOBAHUA ITEPEBO3KU ITACCAXUPA:
IPAXJIAHCKO-TIPABOBOM ACIIEKT / 3anopoKCKUi HAlMOHAIBHBIN YHUBEPCUTET, YKpanuHa
[Ipobnema oOecnieueHHs aJeKBaTHOTO PEryTHUPOBAHUS OOIIECTBEHHBIX, H B TOM YHCIE TPaXIAHCKUX
OTHOIICHUH, SABJIAETCS HOCTaTOYHO CIIOKHOH. [Ipobiema ycyryOinsercs TeHACHIMEH BBIIEICHUS OTACIBHBIX
chep mo oTpacieBbM paznuuusaM. Kak cieicTBue, MOJIOABIE UCCIIEIOBATENN-IIMBIIUCTEI B OCHOBHOM CBOE
BHUMAaHHUE YIEISIOT JOTOBOPHBIM KOHCTPYKIIHMSM MPaBOBOTO PETYIMPOBAHUS MPaBOOTHOIIEHHH. beccmopHo,
MMEHHO JIOrOBOp B cdepe ANCIO3UTHBHOIO CaMOPETYIUPOBAHMS OOIIECTBEHHBIX OTHOLICHWH SIBISIETCS
OCHOBaHHEM BO3HHUKHOBEHHs INPAaBOOTHOIICHUH, crnocoOoM ux (opMmanu3anud M PerysiTopoM MpaB H
00513aHHOCTEH Y4aCTHHKOB.

AKTyaJIbHOCTb TeMbl HCCJIEJOBaHUs 00yCIOBIeHa 0c000i crenuduKol I0ropopa MEpPEeBO3KU MACCAKUPA
(ToroBOp TEPEBO3KU TMACCAXKKpa SBISETCSA MYOIHMYHBIM JOTOBOPOM O TPHUCOSTUHEHUH) M HEOOXOIUMOCTHIO
00€CIIeYHTh PeATU3AIHI0 IPUHIIUIIA PABEHCTBA CTOPOH. JTO MOPOXKIAET CUTYAINIO, B KOTOPOH MaccaxXup He
AMeeT BO3MOXKHOCTH BIIUATH Ha ()OPMHPOBAHKE YCIOBHUI TOTOBOPA, OH BIIPaBe OO 3aKIIOYUTH TOTOBOP Ha
YCIIOBHAX, NPEAJIOKEHHBIX TMEPEBO3YMKOM, WM OTKa3aThCsl OT WX 3akimoveHus. [lpm orcyrcTBuuM
HOPMATUBHBIX TapaHTHH, MEPEBO3YUK (HOPMHUPYET CBOHM B3AaHMMOOTHOIICHHS C MAcCaKUPOM, OTPaHUYMBAs
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00BeM CBOMX O0SI3aHHOCTEH U YCTaHaBJIMBass OTPAHUYCHHYIO OTBETCTBEHHOCTD, NJIM UCKIIIOYACT €€ BOO6HIC,
YTO HE Ha IOJIb3Y HU acCaXxupam, HU CTaOMIIBHOCTH TpaXAaHCKUX OTHOIIECHUH.

ABTOp TOIJICPKMBAET MO3MIMIO, YTO B CHTYyalldH, KOTJa CTOPOHBI JOTOBOpPAa HE MOTYT HJIM HE XOTST
CaMOCTOSITENIBHO YPETyIHPOBATh CBOHM MPABOOTHOIICHHS, HJIH KOT/Ia CaMOCTOSITENIbHOE PEryIHnpPOBaHUE UIET
B paspes ¢ MHTEpecaMM, KOTOpbIC IOJKHA 3allMINATh MyOJHYHAS BIACTh, BO3MOKHBIM U HEOOXOIMMBIM
SIBJISIETCS IPABOBOE PETYJIUPOBAHUE JOTOBOPHBIX OTHOIICHHUI CO CTOPOHBI FOCYIapCTRA.
Knrouegvie crosa: 002060p, MeXaHusM NPABOBO2O Pe2YIuUpOBAHUs, HOPMAMUBHOE De2yIupOsaHue, 002080PHOE
peaynuposatue, 002080p, COIKA, NEPEBO3KU NACCANCUPA, NPABO YEN08EKA HA C80000Y NepeosUICeHUS.

Cymkin C.O0. MEXAHI3M IIPABOBOI'O PEI'VJIIOBAHHS IIEPEBE3EHHS ITACAXHPA:
[IUBIJILHO-TIPABUI ACIIEKT / 3anopisbkuit HarlioHanbHu# yHiBepcHTeT, YKpaina

IIpobnema 3a0e3medeHHs yperyabOBaHOCTI CYCHIJIbHUX, 1 B TOMY YHCII HUUBUIBHHX BiJHOCHH, € IIOCHTbH
ckinagHoro. [IpobiiemMa MOCHITIOETHCS TEHACHIIEI0 BUOKPEMIICHHS cep 3a Taly3eBUMH BiIMIHHOCTSIMH. SIK
pe3ynbTaT, MOJIOAI TOCTITHUKH-IIMBUIICTH, 31eOLIBIIOr0, CBOI YyBary NPUAUIIIOTE JIOTOBIpHHM
KOHCTPYKIISIM IIPAaBOBOTO  PETyJIOBaHHS IIPaBOBITHOCHH. besnmepedno, came JoroBip y cdepi
JUCIO3UTUBHOTO CaMOPETYJIOBAHHS CYCIIJIBHUX BITHOCHH € MiJCTaBOI0 BHUHMUKHEHHS IIPaBOBITHOCHH,
criocoboM ix (opMmartizanii Ta peryJIsTopoM mpas Ta 000B’SI3KIB yIaCHUKIB.

VY Ki1acHYHOMY PO3yMIHHI 3HA4YeHHs JOTOBOPY Ba)XKKO IEPEOLHHTH, BPAaXOBYIOUH Te, IO 3aKOHOJAABEIh
3aKpiMKB IPUHLIUI CBOOOIM JOTOBOPY Ta rapaHTii Horo peamizamii.

AKTyaJbHICTP TEMH HAIIOTO JOCII/KCHHS 3yMOBJECHa OCOONMBOIO CIEIH(}IKOIO TOTOBOPY MEPEBE3CHHS
nmacakupa Ta HeoOXiIHICTIO 3a0€3MeUnTH peati3alilo MPUHIMIY PiBHOCTI CTOpiH. Y MOCTIIKEHHAX 1HIINX
aBTOPIB HEOTHOPA30BO IiAKPECIIOBATIOCS, 1[0 TOTOBIp MEePEBE3CHHS MacaKupa € MyOIiyHIM JOrOBOPOM PO
npuenHanHs. Lle mopomxye curyamito, y sKiif macakup He Mae 3MOTH BIUIMBAaTH Ha (OpPMyBaHHS YMOB
JOTOBOpPY, BiH Mae mpaBo abo YKIACTH JOTOBIp Ha YMOBAaxX, 3alpOIIOHOBAHHMX IIEPEBI3HHKOM, abo
BIIMOBUTHUCS BiI IX YKJIaJaHHSA. 3a BIICYTHOCTI HOPMAaTHBHHUX TapaHTil, INepeBi3HUK (opMye cBOi
B3a€MOBIJTHOCHHHM 3 TacaXMPOM, OOMEXYIUM O0CAr CBOiX OOOB’SI3KIB Ta BCTAaHOBIIOIOYH OOMEXKEHY
BiJIMIOBiNANBHICTD, YK B3araji, BUkirodae ii. [le He Ha KOPUCTH Hi macakupam, Hi cTaOLTBHOCTI IHUBIIBHUX
BIJTHOCHH.

ABTOp TIATPUMYE MO3UIII0, IO B CUTYAaIlil, KOJH CTOPOHH JOTOBOPY HE MOXKYTh a00 HE XOUYTh CaMOCTIHHO
BPETYJIIOBATH CBOI MMPABOBIAHOCKHHH, 200 KOJH CaMOCTil{HE PETYIIOBaHHS e B po3pi3 3 iHTepecaMH, sKi Ma€e
3axXHINaTh MyOJiuHa BIIajia, MOXKIIMBUM 1 HEOOXiTHUM € MPABOBE PETYITIOBAHHS JOTOBIPHHUX BITHOCHH 3 GOKY
JIepIKaBH.

3a3HaucHa Te3a € KIYOBOIO B PO3YMIHHI CIPSMOBAHOCTI, SIKa JISKUTh B OCHOBI MEXaHi3My IpPaBOBOTO
perymoBanHs. OctaHHil, sik 3a3HaunB C.C. Anekcees, 3a0e3neuye 3ii{CHEHHS PeryISTHBHOTO BIUIMBY IIpaBa
Ha CYCHIUJIBHI BiTHOCHHH, 3a0€3Meuyloun IEepPEeBEICHHS 3arajbHUX MPaBWI Y KOHKPETHI IOPUAWYHI mpaBa i
000B’s13k1 cy0’ekTiB [1, 129]. Bin ke 3a3HauaB, 110 B MpaBi € IBa BAXIMBUX IMHTAHHA — SIK MIPAaBO PETYIIOE
CYCHITBHI BiTHOCHHH 1 32 IOTIOMOTOIO SKHX 3ac00iB, 400 KU MEXaHi3M IPaBOBOTO PETyIIOBaHHS?

Jlumre ycBiIOMIIGHHS TOTO, IO aJeKBAaTHE MPABOBE PETYNMIOBAHHS TOTO UM IHIIOTO IPABOBITHOIICHHS
MOXJHBE dYepe3 (opMyBaHHS aIeKBaTHOTO MEXaHi3My MpPaBOBOTO pETyTIOBAaHHS, MOXke 3a0e3nednTH
JOCSITHEHHST METH — 3a0e3NeyYeHHs yperylbOBaHOCTI IHMBUTBHUX MPABOBIIHOCHH, IO IPYHTYIOThCS Ha
NPUHIUIIAX [UBIJIBHOTO MpaBa.

OCKIiJIbKH B CHICI[AIbHUX IUBUTICTHYHUAX JOCTIKEHHIX JOCHTh Majla POJib MPUAISSIETHCS BU3HAYCHHIO POJI
JIOTOBOPY B MEXaHi3Mi MPaBOBOTO PEryJIOBaHHSA MPABOBIJHOCHH, a IMIOJ0 MPABOBIIHOCHH 3 TEPEBE3CHHS
nacaXupiB — BOHH B3araii BiZICYTHI, aBTOP JOCIHIIKYE 1X Ta pOOUTH BUCHOBKH.

Tpeba po3yMmiTH TUIONIMHU Ta PiBHI HMPABOBOTO PETYIIOBAHHSA, OCKUIBKH POJIb JOTOBOPY B MeXKaX DPi3HHX
IVIOIMH — pi3Ha. Po3risiiaioun piBeHb HOPMATHBHO-IIPABOBOTO PEryJIIOBAaHHS, JI¢ €IEMEHTAMH MEXaHIi3MY
MPaBOBOTO PETYIIOBaHHA BH3HAIOTH HOPMH IUBUIFHOTO TpaBa, IOpWUAWYHI (pakTH, cyO’€KTHBHI IpaBa Ta
000B’s3KM (3MICT NMPaBOBIAHOIICHHS), X 3AIHCHEHHS, 3aXWCT MOPYLIEHWX LMUBIIBHUX IpaB Ta iHTEPECIB,
JIOTOBIp € IOpUANYHMM (akToM (IiICTAaBOI0 BHHUKHEHHS IMBUIBHHX mpaB Ta o0oB’s3kiB — cr.11 1K
VYkpaiuu), o nepeBoANTb HOPMH NpaBa B IUIOIIMHY 1X peanizalii (peanbHi MpaBOBiTHOCHHH).

[Ipy bOMY HOPMaTHBHHI PiBEHb BCTAHOBIIIOE MEXKi MOJKIJIMBOT TOTOBIPHOT caMoperyisiLii npas i 000B’sI3KiB
cy0’€KTIB IMBUIEHUX TIPABOBITHOCHH.

Ha piBHI TOTrOBIpHOTO pEryatOBaHHS CTOPOHH CAMOCTIHHO (POPMYIOThH «ITiTHOPMATHBHY» MOJIETh MEXaHI3MY
peryiroBaHHS iX mpaB Ta 0OOB’S3KiB, BKIIOYAIOYH BiIMOBIIaJbHICTH 32 MOPYIICHHS 3000B’s3aHb, ale B
MeXax JI03BOJICHOr0 HOPMaTHBHHUM PiBHEM PETYIIFOBaHHSL.
Kniouosi crosa: 00208ip, Mexaniam npagoeoo pezyniosants, HOpMamusHe peeyiiosanis, 00208ipHe pecynioeanis,
00208ip, NPABOUUH, Nepese3eHHs NACANCUPA, NPABo 0cobU Ha c60000Y nepecyBamHs.

The problem of ensuring a high level of legal regulation of social as well as civil relations is quite
complicated. The problem is exacerbated by the tendency of isolating areas according to sectoral
differences. Via differentiation of public and private law that is some jurists’ attempt to separate and to
single out and make an independent sphere of civil relationships and mechanism of regulation of the
legal system that provides comprehensive legal regulation.
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Of course, this was the result of a process that took place during the Soviet era — an attempt to
organize social relations (and even those that are classically within the scope of civil law) via
administrative remedies and normative regulation of public governance in different areas and with the
use of typical administrative law remedies.

The dialectical approach to understanding the nature of legal phenomena necessitates consideration of
all the factors affecting the mechanism of legal regulation of relations in general, and for passengers —
in particular. However, the dynamics of social relations determines the dynamics of this process.

So our goal is to research the social relations within passenger transportation of certain types, the
mechanism of their regulation, including the level of regulatory and contractual regulations and
recommendations concerning some theoretical propositions concerning the scope of the study and the
reform of positive law.

The works of some individual researchers (on general theoretical level or the level of civil law theory)
were devoted to the issues researched in this study. They are M.M. Agarkov, O.C. Joffe,
S.S. Alekseev, A.O. Sobchak, R.O. Halfina, D.V.Bobrova, T.V. Bodnar, V.I. Borisova,
M.I. Braginsky, S.M. Bratus, V.V. Vitryanskyy, O.V. Dzera, LV. Zhylinkova, V.M. Kossack,
I.S. Kanzafarova, N.S. Kuznetsova, V.V. Lutz, R.A. Maidanyk, N.O. Saniahmetova, M.M. Sibilov,
I.V. Spasibo-Fateeva, R.O. Stefanchuk, E.O. Haritonov, O.l. Kharitonova, J.M. Shevchenko,
R.B. Shyshka, E.O. Michurin, V.L. Yarotskiy, L.K. Weretelnyk, S.O. Pogrebnoy et al.

Special studies of contractual regulation mechanism of passenger transportation in Ukraine are
currently not available. Some attempts take place in the writings of Nechypurenko O.M. "Civil Legal
Regulation of Transportation by Taxi" (2008), Minchenko A. "Contract of Carriage of Passengers and
Luggage by Rail in Ukraine" (2011) [2].

In Russia it is worth mentioning such works as «Legal Regulation of Passenger Road Transportation
in the Russian Federation» by Akhundov Rasim Adil oglu (2005), Zarapina L.V. "Legal Regulation of
the Carriage of Passengers by Road in the Long-Distance Communications" (2005), S.Y. Gurzhiy
"Legal Regulation of Public Passenger Transportation by Urban Road" (2007), S.E. Heygetova "Legal
Regulation of the Carriage of Passengers by Road" (2007), A.V. Vigodyanskiy "Civil Law Regulation
of Transportation Contracts of Cargo and Passengers" (2011).

Unfortunately, the works devoted to the study of the mechanism of legal regulation for passengers at
all, air and water transport are currently unavailable.

As a result, some researchers mainly focus on its contractual regulation of legal structures.
Undoubtedly, an agreement in the field of self-discretionary public relations is the basis of
relationships, the way they formalize and control the rights and obligations of participants.

In its classic sense the contract can not be overemphasized, taking into consideration that the legislator
affirmed the principle of freedom of contract and guarantees its implementation.

The topicality of the topic is due to the specificity of a particular character of contract of passenger
transportation and the need to ensure the implementation of the principle of equality of arms. In their
studies other authors have repeatedly emphasized that the contract of passenger transportation is a
public agreement on accession. This creates a situation in which a passenger is unable to influence the
terms of the contract, he is entitled to or enter into a contract on the terms offered by the carrier or
refuse its singing. In the absence of legal guarantees, the carrier forms a relationship with his
passenger, limiting the amount of the duties and establishing limited liability of company, or even
excludes it. It is not in favor of either passengers or stability of civil relations.

Of course, not every contract of passenger transportation is a public contract. Part 2 of Art. 915 CC of
Ukraine secures that the carriage by public transport is a public contract. For example, in contrast,
individual transportation by taxis is not such one. The principle of freedom of contract is most evident
in them — the parties are free not only in their singing up a contract, but also in shaping its
environment.

As Minchenko A.O. stated, the public nature of the contract of passenger transportation by public
transport obliges a carrier to provide transportation to all who turn to him [2, 111]. This regulation
stems from the concept of a public contract that is enshrined in Part 1 of Art.633 CC of Ukraine,
according to which the public contract is a contract in which one party — the entrepreneur has a duty to
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sell the goods, works or services to anyone who addresses to it (retail, transportation by public
transport, communication, medical, hospitality, banking services, etc.). This rule is imperative. It
provides to consumers the consistency of its terms (except those who are legally provided with
appropriate incentives) (Part 2 of Art.633 CC of Ukraine) to anyone and everyone who will have a
proposal to its signing up; it prohibits the entrepreneur to prefer one over another consumer to
conclude a public contract, unless otherwise provided by law (Part 3. 633 CC of Ukraine); it prohibits
entrepreneurs to refuse concluding a public contract if he has an opportunity to provide relevant
consumer goods (works, services) (Part 3. 633 CC of Ukraine).

Nechypurenko O.M. supported the position of Lutz V. and recognized contract of passenger
transportation as a Treaty of Accession, as its terms are defined in the standard form developed by the
transport ministries and departments under the regulations. This set of criteria can be taken only by a
passenger by the way of acceding to the proposed contract as a whole (Article 634 CC of Ukraine) [3,
102; 4, 623].

Objectively, under the circumstances where a passenger can not influence the formation of the
contract, as it is in the case of the public treaty of accession, it presents a weak side of the obligation.

As discussed in the legal literature, the existence of peremptory norms is due to the need of protection
of public interests or the interests of the economically weaker party agreement [5, 442 ].

It is not known reliably whether the group of public contracts singled out by the legislator from the
general system of civil contracts in the new Civil Code of Ukraine is related with the need to ensure
the protection of consumer rights and interests.

It is necessary to mention a current scientific debate regarding which G.V. Samojlenko,
O.M. Nechypurenko and S.V. Reznichenko in their monograph noted the following [3, 10].
M.I. Bragynsky and V.V. Vitryanskyy, citing the research of L.S. Tal, noticed that three points of view
that were made about the importance of the law and the contract. According to supporters of the
«volitional theory», an agreement as an act of contractors is the first source, and the law only limits
their freedom. The representatives of "theory of the priority of the law" came from the fact that the
contract has legal effect derived from the law. The supporters of the third, "empirical theory", believed
that the will of the parties deliberately aimed for a certain economic effect, while the effects of the
agreement are defined as a means of its exercise about which the parties are not often clear [6, 9].

It is seen that via the mechanism of legal regulation, particularly with regard to the role of passenger
transportation contract in it, this debate in the author’s opinion is different from the mentioned above
theories. But, nevertheless, it generally supports them, but it contains a dialectical approach to
understanding of certain aspects.

In general, it should be noted that the legal regulation of relations is not that simple, it is dynamic and
multistage.

To start with, we will take the dynamics that needs to take into account changes and vectors in the
society and to respond to them adequately.

At his time, S.S. Alekseev mentioned that the legal system, as a social formation, is affected by the
general political and civil conflicts of subjective and objective plan. However, its development is
primarily determined by its own dialectical contradictions, which can be divided into internal and
external ones.

The main internal contradiction of the legal system of any society is that it contains both natural and
artificial principles related to a human and state.

The naturally-legal aspect of the legal system reflects the origins of law, as an indispensable quality of
human life. A degree of freedom lies in it, which is due to natural and human communication, which is
essential for normal human existence and continuation of the human race.

The state-legal principle of legal system describes three main points: fixedness and guarantee of human
rights by positive law; new legal possibilities of the rights enshrined in legal acts, the law limits.

The internal antagonism of legal system depends on the level of economic development, culture and
politics, from the contradiction between the objective and subjective right, between the right and the
law, between the structural elements and components of the legal system [1, 242 ].
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Alekseyev S.S. cited arguments of G.V. Plekhanov, who expressed the opinion that any legal
phenomenon sooner or later turns into its opposite: at first, it helps to meet the necessary social needs,
at first it is useful, it is necessary, regarding these needs. Then it starts getting worse and worse to meet
those needs, and finally, it becomes an obstacle for their satisfaction: it transforms from necessary to
harmful, and then it is destroyed [1, 242 ].

The change of legal regulation orientation has become a good example for the last fifty years. Halfina
R.A. noted that till the mid 1950-ies in the Soviet Union the norms of administrative law were
dominant. However, the excessive regulation of the relations with the rules of administrative law
prevented the use of means of civil law. Enhancing the role of civil law contributed to the
consideration of society’s needs while planning production and distribution and developping
initiatives of the parties [7, 267].

The adoption of the Civil Code of Ukraine in 2003 marked the approval of the principle of freedom of
contract and the establishment of implementation safeguards.

As we have already noted, the proponents of "the priority of law theory”, including S.S. Alekseev,
believed that the mechanism of legal regulation ensures the implementation of the regulatory impact of
law on social relations, providing the transfer of general rules to specific legal rights and
responsibilities [1, 129].

On the contrary, the supporters of the "volitional theory", among them S. Pogribnyi should be called,
express the view that only in the situations where the parties of the contract can not or do not want to
self-regulate their relationship, or when self-regulation is at odds with those that the public authorities
must protect. The legal regulation of contractual relations with the state is possible and necessary [8,
27]. To support this, he cites normative reflection of this idea in Part 3 and 4. 6 of CC of Ukraine,
according to which parties or a person may derogate from the provisions of civil law and regulate their
relations on their own. The imperatives are exceptions.

And it is just this fact, especially with regard to the contract of passenger transportation, that forces us
to the conclusion that the level of regulation that have their own mechanisms of legal regulation.

In any case, the regulatory requirements or prohibitions have priority. Regarding the discretionary
(contractual) legal regulation of the relationships investigated, they have the nature of the general
permit (it is permitted if it is not prohibited).

Thus, according to A. Oleinik, the legal norms fix certain possibilities of an individual or citizen, that
is, their subjective rights, except obligations and prohibitions relating to the duties. The
implementation of the rights is done in human relations. The forms of the rights realization depend on
the type of law and may be in the form of compliance, performance, use [9, 150].

The planes and levels of legal regulation should be understood, as the role of the contract within
different planes is different. Considering the level of normative and legal regulation, where the
elements of the mechanism of legal regulation recognize civil law, legal facts, subjective rights and
duties (the contents of legal relationship), their implementation, protection of violated civil rights and
interests, the agreement is a legal fact (the basis of the civil rights and obligations is Art.11 CC of
Ukraine), which puts the law on the plane of implementation (real legal relationship).

Therefore, normative regulations set the limits of possible self-potential contractual rights and
obligations of subjects of civil relations.

On the level of contractual regulation the parties form their own “under regulations” model of the
mechanism that regulates their rights and obligations, including liability for infringement of
obligations, but within the permissible level of regulatory control.

While studying the mechanism of contractual regulation of passenger transportation relations, we
should also explore the category of “sekundary rights”, since in the study contract, it borders on the
one hand with the category of personality, on the other — with the ability to perform certain legally
significant actions that ensure the need to tolerate the consequences of such action by a third party. In
this case it is the duty of the carrier to perform the passenger delivery after he has accepted his
destination. Namely, it is no longer an individual’s ability to enter into a contract, but it is a specific
right granted by the Civil Code of Ukraine, which provides a real opportunity. A passenger having
accepted a public offer of a carrier (it is an acceptance, which can be expressed in the form of entering
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a vehicle or purchasing of the ticket), requires a carrier’s duty fulfillment. As a matter of fact, the
implementation of sekundary passenger rights is a legal fact that activates the mechanism of regulatory
as well as contractual levels of legal regulation of passenger transportation.

As Yarotskiy V.L. has stated, the self-organization of private domain determines the possibility of
acquiring and smooth implementation of subjective civil rights within the civil law enabled with
normative influence, but ultimately created by the participants in civil relationships to meet their
interests. The self-organizing principles of this area functioning primarily are determined by the nature
and range of the relationships covered by it. These principles are based on legal equality, free will and
property independence of their members. Taking into account their specificity provides fixing legal
structures [10, 115].

It appears that the mechanism of legal regulation of passenger transportation is rather a complex
phenomenon. It is additionally determined by the formation of a contract that regulates relations as a
public accession. As we have already defined, specific relations of passengers reduce the level of self-
organizing discretionary regulation. This process aims to balance the provisions of passenger
transportation contract on the principles of equality, to guarantee a passenger’s right to freedom of
movement, including limiting the principle of freedom of contract and human carrier (via normative
regulation of his rights and obligations in the transport charters and codes, regulations of passenger
transportation or transportation services).

The referential nature of the rules of the Civil Code of Ukraine is thus justified. They regulate legal
relations for passenger transportation charters and codes, rules of passenger transportation that contain
features of normative regulations of passenger transportation.

However, despite the existing relatively formed mechanism of normative and contractual regulation of
passenger transportation by different types, its element — the protection of rights of the parties — has
the greatest drawbacks as in the specified regulations the carrier’s liability (or the consequences of
non-performance or improper performance of the passenger transportation contract) are not largely
provided and it requires a correction.
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PO3ALJI IV. TOCHHOJAPCBKE TA 3EMEJIBHE ITPABO

V]IK 34/614.841.41: 630*13

OO0 OKPEMHUX ACITEKTIB HOPMATHBHOI'O PEI'YJIIOBAHHSI 3ABE3ITEUEHHSI
MOKEKHOI BE3IIEKH JIICIB B YKPAIHI

I'ynak O.B., k.10.H., JOLIEHT

Hayionanenuii ynigepcumem 6iopecypcie i npupoOookopucmyeanus Ykpainu

VY craTTi 31iiiCHEHO NOCIIDKEHHS! OKPEMUX acIeKTiB HOPMaTUBHOTO PETYIIIOBaHHS 3a0€3IeUeHHs MTOXKENKHOT
Oesneku JiiciB B YKpaiHi, HU3KM YMHHHKIB Ta TEHJCHIH, fKi BIUIMBAIOTh Ha (HOPMyBaHHS Iep>KaBHOTO
MeXaHi3My B JOCITIPKyBaHill cepi CyCHiIbHUX BiTHOCHH.
Kniouosi cnosa: Hopmamuene pezyntosanhs, okpemi acnekmi HOPMAMUBHO20 De2YIOBANHS, NOJICelCHA be3neka
JIiCi8, pe2ynto8aHHs NOXCENHCHOT De3neku aicie 8 Yxpaini.

I'ynax E.B. K OTAEJIbBHbIM ACIIEKTAM HOPMATHBHOI'O PEI'VJIMPOBAHUWSA OBECIIEYEHUA
[TIOXXAPHOM BE3OITACHOCTH JIECOB B YKPAWHE / HauuoHanbHbIi YHHBEPCHTET GHOPECYpPCOB H
MIPUPOIOUCIIONB30BaHUs Y KpauHbl, Y KpauHa
B crathe mpoBeneHO HCCIeNOBaHHE OTIENBHBIX ACIEKTOB HOPMATHBHOTO PETYJIHPOBAHUS OOeCIeUeHUs
MoXKapHOW 0e30IacHOCTH JIecOB B YKpamwHe, psga (akTopoB M TEHAEHNIWH, KOTOpHIE BIMSAIOT Ha
(hopMHpOBaHUE TOCYIAPCTBEHHOT0 MEXaHM3Ma B HCCliefyeMo cepe 0OIIeCTBeHHBIX OTHOIICHHH.
Kniouegvie cnosa: nHopmamugHoe pe2ynuposanue, OmMOenbHble ACNeKmbl HOPMAMUSHO20 pecyluposanus,
nooswcapuas 6e30nacHoOCmb 1€co8, peyiuposans NONCApHoL be3onacnocmu 1ecoe 8 Yxpaune.

Gulac O.V. CONCERNING OF SEPARATE ASPECTS OF STANDARD REGULATION OF
ENSURING FIRE SAFETY OF THE WOODS IN UKRAINE / National university of bioresources and
nature of the use of Ukraine, Ukraine

This article has research of separate aspects of standard regulation of ensuring fire safety of the woods in
Ukraine, ranks of factors and tendencies which influence on formation of state mechanism in the sphere of
public relationships.

It is noted that now ensuring of fire safety of the woods is extremely topical and important issues not only for
our state, but also all world community. It is well-known that the woods are one of more important natural
resources which ecological value is caused not only and not so much by their natural functions and their weak
and long renewal.

However, we receive facts about those cases of forest fires with large-scale catastrophic consequences more
often almost from all continents. As a result, there are a lot of emergency situations of forest fires which are
unique and needing rather long time for updating natural properties of the woods come under destructive
influence.

It is necessary to mention that the most common reason of emergence of forest fires is human factor.
Unfortunately, the increased danger for preservation of forest fund creates as activity of the person as simple
being in the wood. However, the right of free being of citizens in the wood is one of more important rights in
the forest exploitation sphere, though at the same time, it is rather often connected with negative influence of
human activity, first of all, creation of the increased fire danger.

The part 3 of article 41 of the Constitution of Ukraine notes that citizens for satisfaction of the requirements
can use objects of the right of the state and municipal ownership according to the law. At the same time, use
of property can’t do harm to the rights, freedoms and dignity of citizens, to interests of society, to worsen an
ecological situation and natural qualities of the earth (the part 7 article 41 Constitution of Ukraine).

According to the Forest code of Ukraine (Articles 89 91) and Provisions about state forest, direct functions of
forests protection including fire, first of all rely on the State protection.

According to loss of action of the Law of Ukraine "About fire safety” on the first of July, 2013, points of Fire
safety regulations in the woods of Ukraine constantly refer to its situation (in particular, item 1.2; item 2.2
Rules and so on) and already old profile name of central executive authority, namely State Forest of Ukraine
(for example item 2.2 Rules).

Consequently, bringing is offered to conformity with a current legislation, revision and corresponding
addition questions that was examined in the scientific article, first of all such normatively-legal acts, as:
Statute about the state forest guard of Ukraine and Rule of fire safety in the forests of Ukraine.
Key words: The normative regulation, separate aspects of the normative regulation, fire safety of the forests,
adjusting of fire safety of the forests in Ukraine.
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3a0e3neyeHHs MOKEKHOI Oe3MeKH JICIB Hapa3i € HaJA3BUYalHO aKTyaJbHUM Ta Ba)KIMBUM ITHTAaHHSIM
HE JIUIIE JJIsS HAIoi AeprKaBH, aje H yciel CBITOBOI IpOMaIChKOCTI. 3arajJbHOBIAOMO, IO JIICH — IIe
OJIH 13 HAWBAXKIIMBIIIUX MPUPOJHUX PECYPCiB, €KOIOTIYHA [[IHHICTh SIKOTO 00yMOBIIEHA HE JIMLIC 1 He
CTITBKHU X TPUPOTHUMH (PYHKIISIMU, CKITBKH IX CTa0KUM Ta TpUBaJIUM MOHOBIEeHH:sM [1, 140]. Brim,
(hakTH Mpo Ti UM iHIN BHUMAAKH JIICOBHX IOXKEK 3 MACIITAOHUMHU KaTacTpoPiTHUMH HACIIIKaMH MH
OTPUMYEMO JIealli YacTille MaiKe 3 yCiX KOHTUHEHTIB. Y pe3yNbTaTi BCe YacTillle BUHUKAIOYMX Ta
HaOuparouynx Macmtaly HaJA3BHYAMHUX CUTYalidl JiCOBUX MOXKEXK, YHIKAIbHI Ta MOTpeOyrOUi JOCHTh
TPHUBAJIOTO YaCy JJIS OHOBJICHHS IPUPOIHI BIACTHUBOCTI JIiCIB MiIal0TECA PYHHIBHOMY BILTHBY.

TakuM 9rHOM, OCOONHMBOTO 3HA4YeHHS HAaOyBa€ CTBOPEHHS €(EeKTHBHOI CHCTEMH 3aXOIiB MPaBOBOI
OXOpOHH JICIiB 3arajoM Ta YAOCKOHAJICHHs BiJIOBIAHOTO HampsMKy y cdepi MOXKe:KHOi Oe3neKu
30KpeMa.

Haif0imb11 po3nOBCIOKEHO0 IPHINHOI BUHUKHEHHS JIICOBHUX TTOXKEK SIBISIETHCS JTIOACHKHNA (haKTop.
Ha >xanb, migBuineHy HeOe3MeKy i 30CpeKCHHS JICOBOrO (DOHAY CTBOPIOE SK TOCHOJApChKa
JiSUTBHICTD JIFOAWMHM, Tak i mpocTe mepeOyBaHHS B Meax Jicy. BtiM, mpaBo BiibHOro mepeOyBaHHS
TPOMAJISIH B JIiCi SBISETHCA ONHUM 13 BOXKIIMBIMINX MpaB y cdepi JTICOKOPUCTYBAaHHS, X04a, B TOHM kKe
caMHii Yac, JIOCHTh YacTO TOB’si3aHE i3 HETaTUBHHUM BIUIMBOM IOJCHKOI JMisTIbHOCTI, HacaMIepel,
CTBOPEHHSM ITiIBUIICHOT TI0OXKESKHOT HEOE3EeKH.

Yactuua 3 cratri 41 Koncrturyiii Ykpainu [2] 3a3Hauae, m0 rpoMajsiHé IS 3aJ0BOJICHHS CBOIX
moTped MOXKYTh KOPUCTYBAaTUCS 00’ €KTaMU TpaBa IEp>KaBHOI Ta KOMYyHAJIbHOI BIACHOCTI BiJIMTOBIIHO
10 3aKoHy. Pa3oM 3 TWM, BUKOPUCTaHHS BIACHOCTI HE MOXKE 3aBJIaBaTH IIKOIU MpaBaM, CBOOOAaM Ta
TiIHOCTI TPOMAaJIsiH, iHTepecaM CYCHIIBCTBA, MOTIPUIYBATH €KOJIOTiYHY CHTYaIlil0 1 MPUPOIHI SIKOCTI
3emuti (4.7 ct.41 Koncturytii Ykpainn).

Tox, Hagalouu TpaBO BUTBHOTO NepeOyBaHHS TPOMAISH y JicaX YKpaiHH, JiCOBE 3aKOHOJABCTBO
OJTHOYACHO Tiependayvac BUMAIKH OOMEKEHHS TaKoro MpaBa 3 METOI0 3a0E3MEUYCHHS IMOXKEKHOI
oesneku. Tak, crarrs 88 JlicoBoro komekcy Ykpainu «YCTaHOBIEHHS 3a00pOHM Ha KOPHCTYBaHHS
micamm» 3a3Havae: «OpraHd BUKOHABYOT BIIAJIM Ta OPTaHU MiCIIEBOTO CAMOBPSIYBAHHS B MEXaX CBOIX
MOBHOBaXXCHb, BU3HAYCHUX ITUM KOIEKCOM, MOXKYTh yCTaHOBJIIOBAaTH 3a00pOoHY a00 OOMEXKCHHS Ha
BiJIBi/lyBaHHS JIiCiB HACEJICHHSM, a TaKOX MPOBEJCHHS IMEBHUX BUJIB pOOIT Ha OKPEMHUX JIiCOBUX
JIUISTHKaX Ha TIEPioJ1 MOKEKHOI HeOe3MeKHr Ta 111 Yac IMPOBEICHHS 3aX0/[iB OOPOTHOM 31 HIKiTHUKAMIDY
[3]. A omauM 3 BaxIWBUX 3aBHaHb JlepkaBHOI1 JicoBOi OxopoHM (mami — JIep:KIlicOXOpOHH),
BigmoBigHo .17 c1.7 TlomokeHHsT TPO JiepKaBHY JIICOBY OXOPOHY € BHECEHHS MPOMO3UIIiT
BiJIIOBITHUM OpraHaM BUKOHABYOI BJaJl MIOA0 3a00POHU BiJBiAyBaHHS JIICiB HACEJICHHSM 1 B’13/1y 10
HUX TPAHCIIOPTHUX 3aCO0IB Ta 3a00POHHM TIOIOBAHHS B MEPi0Jl BUCOKOT MOXKEKHOT HeOe3neku [4].

Bignogrigno mo JlicoBoro konexcy Ykpainu (ct.cT.89-91) Ta I[lonoxkeHHs mpo JEp:kaBHY JIICOBY,
Oe3nocepenHi (YHKINI mMoOM0 peanizamii OXOpPOHH JICiB, B TOMY YHCII 1 TOXEXHOI, Hacammepesn
HOKJIaJal0ThCs Ha Jep KITicOXOpOoHYy.

AHai3yloud BKa3aHi BWIIE OCHOBHI HOPMATHBHO-TIPABOBI aKTH IOAO JOCHIKYBaHOI HaMu
npobieMaTHky, 30Kkpema, JlicoBuii kogeke Ykpainu ta [1oi0keHHS Mpo AepikaBHY JIiCOBY OXOPOHY,
Ma€eMO 3a3HaYUTU HACTYIIHE: OOMBa HOPMAaTHBHO-TIPABOBI aKTU MICTATh Maike OJJHAKOBI MOJOKEHHS
1I0/I0 BH3HAYCHHS, CTAaTycy, 3aBJaHb Ta MOBHOBaXKeHb JeprKIIiCOXOPOHU, MPU TOMY, IO MPHUHHSATI
BOHM 3 PI3HUICIO Y 15 pOKiB Ta MarOTh pi3HY IOPWAHYHY CHIY. Tak, MOJIOKEHHS ITiJ3aKOHHOIO-
HOPMAaTUBHOTO aKTy, — y HamomMy BHUManxky, — IloJoxeHHS mpo IepkaBHY JIICOBY OXOpPOHY,
NpUAHATOr0 Ha 15 poKIB Mi3HilIe, MAlOTh 3HAYHO PO3LIMPUTU Ta JETalli3yBaTH OCHOBHI IYHKTH
3akoHy. Hapasi, oOujBa HOpMAaTHBHI aKTH PErJaMEHTYIOTh OJHI M Ti caMi MHMTaHHS, 0 TOrO K,
NUTaHHS IOJ0 COLIaJIbHO-TIPABOBOTO 3aXHMCTy MOCAAOBUX OCI0 JepKaBHO JICOBOI OXOPOHHU
periaMeHToOBaHO JMIIe Ha PiBHI 3akoHy. OkpiM TOro, mojoxeHHs cratTi 92 JlicoBoro koaekcy
VYxpaian «CoriansHO-TpaBOBUI 3aXUCT MOCAIOBUX OCIO JIepKaBHOT JIiCOBOT OXOPOHM» B YACTHHI 3 Ta
11 mocunaroThCsl Ha HEOOXIHICTH HOPMATUBHOTO BIIOPSIKYBAHHS MTUTaHb, [II0 HUIM PETJIaMEHTYIOThCSI
Ha piBHi Kabinery MinictpiB Ykpainu. 3okpema, BusHaueHo: «llepenik kaTeropiif mocamoBux ocid
JIepKaBHOI ~JTICOBOI  OXOpOHM, SKi IUIATal0OTh O0OB’SI3KOBOMY  JIEPIKABHOMY  OCOOUCTOMY
CTpaxyBaHHIO, & TaKOX IMOPSJOK Ta YMOBH ILOTO CTPaxyBaHHs BCTAHOBIIOIOThCS KabiHeTom
MinictpiB Ykpainn»; «llopsok BigIKOAyBaHHS LIKOIM, 3alOAISIHOI MaiiHy, BUIUIATH JOIOMOTH B
pasi 3arubeni 4M OTpUMaHHI TUIECHUX YIIKOJDKEHBb MMOCaJOBil 0c001 Jep)KaBHOI J1iCOBOi OXOPOHM YU
yjieHaM 1i cimM’i BctaHoBIOEThest KabineTom MiHicTpiB Ykpainmy».
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Pa3om 3 TiM, came B myHKTax [lomoskeHHS o JepkaBHY JiCOBY OXOPOHY IMX IMUTaHb HOPMOTBOPELb
HE TOPKAEThCS. TakuM YMHOM, MOKHA 3pOOMTH BUCHOBOK IIIOJIO TOTO, IO HOPMATHBHO-TIPABOBI aKTH
y MUTaHHI perjaMeHTalii 30iiCHeHHs] OXOPOHH JIiCy MaiiKe iIeHTHYHI, 38 BUKJIIOYEHHSIM HasgBHOCTI y
[TonoxeHHi po Jep>kaBHY JTICOBY OXOPOHY AOAATKY CTOCOBHO BH3HAYEHHS CKIIQAy MOCAIOBUX OCi0
JIep>KaBHOI JTICOBOI OXOpOHHW. BBakaemo, 1m0 3a3HaueHUl HOPMATHBHO-TIPABOBHUN aKT IMOTpedye
JOOTIPALFOBaHH Ta BiAMOBITHOIO IOTIOBHEHHSL.

Binbir KOHKpETH30BaHi BUMOTH, IO 3a0€3MeUyIOTh OXKEKHY O€3MeKy BiTUM3HSHUX JiCiB, 3aKpilIeH]
B IlpaBuiax moxekHOI Oe3reku B Jicax YKpaiHu [5], mompaBma 3aTBeppkeHHX Ie Hakazom
JepxaBHOTO KOMITETY JIicOBOTO TocnofapcTBa Ykpaiau Ne 278 Bix 27 rpyaust 2004 p. BignoBimHO 10
3akony Ykpainu «[Ipo moxxexHy Oe3neky» [6], Ha BukoHaHHS mocTaHoBM KaOinety MiHicTpiB
Vkpainu Ne 870 Bim 1 mumus 2002 p. «IIpo 3arBepmxenns [Iporpamm 3a0e3nedeHHs] MOKEKHOI
6e3nexu Ha miepion g0 2010 poky» [7]. Brim, Hapasi, BiamoBigHo no Ykasy llpesunenra Yikpaiau Ne
1085 Bim 9 rpymus 2010 p. [8] /[epkaBHuii KOMITET JIICOBOTO TOCHOJIAPCTBa YKpaiHH
peopranizoBanuii y [lepkaBHe areHTCTBO JiCOBUX pecypciB Ykpainu, 3akoH Ykpainu «IIpo moxexHy
0e3neKxy» Ta OCHOBHI HOTO TOJOXKEHHS BTPATWIM YHHHICTH Y 3B’SI3Ky 3 NpHHHATTIM Komekcy
IUBLITBHOTO 3axucTy Ykpaiam Ne 5403 Big 2 xostHa 2012 p. [9], a moctanoBa Kabinery MiHicTpiB
VYkpainu «[Ipo 3aTtBepkenHs [Iporpamu 3a0e3nedeHHs MOKek)HOI Oe3rneku Ha nepiof 10 2010 poky»
HE € YMHHOIO y 3B’ 3Ky 3 3aKiHYCHHSM TEPMiHY, Ha SIKUI BOHA OyIia mpuiHsATA.

Otxe, € abCONIOTHO 3pPO3YMUIOI0 HEOOXIMHICT, 1 y 3MiHI HOPMATHBHO-TIPABOBOTO aKTy, SKHMA
BCTAHOBJIIOE OCHOBHI BHMOTH IIOJO 3a0€3MEeUeHHsT MOKEKHOI OE3lEeKH BITUM3HSHMUX JICIB, K 3
MO3UIT BIAMOBITHOCTI YMHHOMY 3aKOHOJABCTBY, TaK 1 3 MiJCTaB BUHCECCHHs NMPUHHATTSA PaBUI
periaMeHTyBaHHS TaKOi BYKJIHBOI C()epH CYCIITLHUX BiTHOCHH, SIK 3a0€3MeUeHHS MTOKEXKHOI Oe3meKn
JmiciB, Ha OUTBII BHCOKHH piBeHb, 30KkpeMa — Kabinery MinicTpiB VYKpaiHM 4H, NpHHAAMHI,
LHEHTPAILHOTO OpraHy BUKOHABYOI BIAIH, SKWH Hapas3i opMye MOJITHKY AEpKaBH Yy BiAMOBIAHOMY
HamnpsMKy, — MiHicTepcTBa arpapHOi HOJITHKH Ta MPOIOBOIBCTBA YKpaiHU.

Hespaxkatoun Ha BTpaTy YMHHOCTI 3akoHy Ykpainu «lIpo moxkexHy Oe3reky» Iie MepIIoro JIUMHS
2013 p., myaktu [IpaBun moxkexxHoi Oe3nmekn B Jicax Ykpainum (mami — [IpaBuma) moBcsikdac
MOCUJIAIOTBCSl Ha HOro mojokeHHs (3okpema, m.1.2; m.2.2 IlpaBui Tomo) Ta BXKe CTapy Ha3BY
Mpo(iTPHOTO IEHTPATFHOIO OpraHy BUKOHAaBUOI Biaau, a came Jlepkkomiicrocnm YkpaiHu
(manpukian m. 2.2 [paBun).

[paBuina moxexHOi Oe3Meku B Jlicax YKpaiHu € 000B’SI3KOBHMHU JIJIsl BAKOHAHHS BCiMa LIEHTPaIbHUMHU
1 MiCIIEBUMU OpraHaMU JIep>KaBHOI BUKOHABYOI BJIAJH, TiAPHEMCTBAMH, YCTAHOBaMH, OpPTaHi3allisiMH
(He3ayrexHO B BUAY iX IisSUTBHOCTI Ta ()OpM BIIACHOCTI) i TpPOMAASHAMM, MO 3 OyIb-SKUX TPHYHH
nepeOyBaroTh y Jjici (m.1.2. IlpaBun). 3a3HaueHU HOPMATHBHO-NPABOBUI aKT MICTUTh BHUMOTH
MTOKEXKHOI OE3MEeKH, [0 BCTAHOBIIOIOTHCS 3 METOIO 3a0e3IeUeHHsT OXOPOHH JIiCY BiJI TTOKEXK.

3okpema, m.1.7. IlpaBun moxexHoi Oesneku B Jicax YKpaiHM BU3Hauyae, 10 Oe3locepenHe
3MIACHEHHS 3aXOJiB IOJ0 OXOPOHM JICIB BiJl MOXKEXK, iX raciHHsS Ta OOJIKY MOKIAJAEThCs Ha
MOCTIHHUX JIICOKOPHCTYBaWiB. YMOBHM Yy4YacTi THMYacOBHX JIICOKOPHCTYBadiB Yy 3IiHCHEHHI
MOKEKOOXOPOHHUX 3aXOiB BH3HAYAIOTHCS 32 3rOJ0I0 CTOPIH Y JOTrOBOPI Ha MPaBO THMYAaCOBOI'O
KOPUCTYBaHHS 3eMeJIbHUMH JIIJITHKaMU JIiCOBOTO (hoHITY.

[Mynkr 1.8. IIpaBun moxkexxHoi Oe3neku B jicax YKpaiHu 3a0e3neueHHs MOXKEXHOT Oe3neKH B JIici
MOKJIaJae Ha KEpIiBHHUKIB JICOrOCHOAAPCHKUX IIINPHEMCTB Ta TPOMAISH, IO BEAYyThb JICOBE
roCIoapcTBO.

[MpaBunamMu moxkexHOT Oe3neku B Jicax YKpaiHM IepeadayeHo CTBOPEHHS CIYXOW TOXKEXKHOT
Oe3neku Al KOOpAWHALii Ta BIOCKOHAIEHHS POOOTH, IO IMOB’sA3aHA 13 3a0€3MEUEHHSM IOXKEKHOI
Oe3neku B JlicoBoMy QOH/I, KOHTPOJIO 3a ii npoBeneHHsM (11.2.2 [IpaBun).

[IpaBunamu moXxkexHoi Oe3neku B jicax YKpaiHu, 30kpeMa 11.2.7, 3 METOI0 3armo0iraHHs, BUSBICHHS i
raciHHS JIICOBUX IOXKEX TependadyeHo HeoOXiMHICTh CTBOPEHHS MOCTIHHHMHU JIiCOKOPHCTYBa4aMu
BIJOMYO1 TOKEXHOT OXOPOHH, OCHOBHOIO CTPYKTYPHOIO OJUHHMILEIO SIKO1 Mae OyTH JIicoBa MOXKEKHA
CTaHIisl. A TIpU HEJOIUIBHOCTI CTBOPEHHS JIICOBHX TOXEKHHX CTAaHIIH B OKPEMHUX CTPYKTYPHHX
MiAPO3/iIaX TOCTIMHUX JIICOKOPHCTYBadiB MarTh OyTH CTBOPEHI MYHKTH 30CEpeIKECHHS
MPOTUIIOKEKHOTO OONagHaHHS Ta iHBEHTapo 3a HopMmamu (mepenbaueHi y Homarkax IIpasun
MOXKEXKHOI Oe3meku B jicax YKpainu) 3a0e3nedeHHs] MPOTHIIOKEKHUM OO0JIaHAaHHAM Ta 3acobaMu
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TaciHHS JIICOBHX IIOXKEXK CTPYKTYPHUX IMIIPO3AUTIB MOCTIMHUX JIICOKOPHCTYBadiB, IO HE MArOTh
JCOBHX MOXEKHUX CTAHITIH.

OCKiNbKM BITYM3HSIHI CYCIIIbHI BITHOCHHHM B JIICOBIM raimy3i BiApi3HSIOTBHCS, 30KpeMa, i THM, IO
JOCUTH 3HaYHa YaCTHHA JIICIB 3HAXOAUTHCS Ha 3eMJISIX IPUPOJAOOXOPOHHOr0 (OHY, 1€ YaCTHHA — Ha
3eMIIIX OOOPOHM Ta THX 3€MEJbHHX MUISHKAaX, fKi 3a3HaNM 3HAYHOTO paJialiiHOTO 3a0pymaHEHHS
BHACHiMOK YopHOOMIBbCEKOI KaTacTpodH, BIANOBIIHMX OCOOJHMBOCTECH 3a3HAM OpTraHi3amiifHO-
MPaBOBI aCMEKTH peai3alii OXOPOHH JICiB 3arajioM Ta iX MOKEKHOI 0XOPOHH 30KpeMa, BUXO/SMUH SIK 3
MIPaBOBOI TaK i MPUPOIHOI Ta TeorpadivHol XapaKTEPUCTUKHN TaKWX JiciB. Toxk, 0COOIMBOCTI OXOPOHHU
JCIB Ha OKPEMHX KaTEeTopisfx 3eMeNb OTPUMAalli OKpeMe 3aKoHOoJaBue pernamentyBaHHs (I'aBa 20
JIK Ykpaian).

BinnoBigHO, MOPAOOK OXOPOHHW JiCiB Ha 3eMIISIX MPHPOJHO-3AMOBIAHOTO (OHAY BH3HAYAETHCS,
HacaMIepes, 3rigHo i3 3akoHoMm Ykpainu «IIpo mpupomno-3amoBigauii houg Ykpainm» [10] (cT.100
JIK Vkpainn). OxopoHa niciB Ha 3eMJIIX OOOpOHH, SIKi MPHU3HAYEH] A PO3MIIIEHHS 1 MOCTiIHHOT
JUSUTBHOCTI  BIICBKOBHX 4YaCTHH, YCTaHOB, BiMCHKOBO-HAaBYAJIbHHMX 3aKiIaJliB, IiIIMPUEMCTB Ta
oprarizamiii 30porHnx Cui YkpaiHu, iHIHX BifiCEKOBHUX (popMyBaHb, YyTBOPEHHX BiAIOBIAHO [0
YUHHOI HOPMATHUBHO-TIPaBOBOI 0as3W, TMPOBOASTHCA CIIEMiali30BaHUMH  JIiCOTOCTIOAAPCHKAMU
MiAPO3MiIaMu 3 YpaxyBaHHSM PEXKUMY IIMX TEPUTOPIH B MOPSAKY BCTaHOBIEHOMY, B TOMY YHCII,
3akonoMm Ykpainu «lIpo Bukopucranus 3emenb oboponm» [11] (ct1.101 JIK Vkpainm). OxopoHna,
3aXUCT, BHUKOPHCTAHHS Ta BiJTBOPEHHS IICIB Ha 3eMENbHUX MUISHKaX 30H BiTYy)KCHHA Ta
0e3ymMoBHOTO  (OOOB’SI3KOBOTO)  BiAICENEHHS, WO 3a3HAJIM  PAJiOAaKTUBHOTO  3a0pyIHEHH,
3OIHCHIOIOTECS B TOPSAKY, B IEPIIy Yepry, BCTaHOBIeHOMY 3akoHoM Ykpainu «[Ipo mpaBoBwuii
peKHM TEpUTOpii, IO 3a3HaNa pPaJiOaKTUBHOTO 3a0pyAHEHHS BHACHINOK YOpHOOMIBCHKOI
katactpou» [12] (ct.102 JIK Ykpainu).

OTxe, 3MIHCHUBIIY KOPOTKUI OTJISIT OKPEMHUX ACMEKTiB HOPMATUBHOTO PETYIIOBaHHS 3a0e3MedeHHs
TOKEXKHOI O€3MeKH JIiCiB B YKpaiHi, MOXEMO 3a3HAYNTH:

1. Pesynprat aHamizy JiCOBOTO 3aKOHOJABCTBA HAacamIiepel B YacTHHI JlE€Tai3aiii, 30KpemMa
MIPABOBOTO PETYJIIOBAHHS TMOXKEKHOT OE3MEKH JICIB CBIiT4aTh MPO HEJOCKOHAIICTh MPABOBOIO
MoJis B peatizaiii Takoi BayKIHMBOI Jep:kaBHOT (yHKIii. OueBUAHO, IO CHUCTEMa HOPM IIOZ0
peryIroBaHHS 3a3HAYCHHUX MUTaHb MOTPEOYE CUCTEMHOTO YIOPAAKYBAHHS Ta YAOCKOHAICHHS B
YaCcTHHI YiTKOTO 3aKPIiIUIEHHS KOMIUIEKCY HOPM Ta MPaBUII MO0 pealtizallii MOKex)Ho1 Oe3rnekn
JICIB Ta OLIBII IETAIBHOTO BPETYJIFOBAHHS BIAMOBIIHOT AisUTLHOCTI POQIIBHOT CITyKOH.

2. Binrak, 3Baxkarouw, mo-mepiie, Ha CYyTTEBI CHCTEMHI 3MiHU IIOJO JTOCIIIKYBAaHUX MHUTAaHb BXKe
Ha 3aKOHOJIaBYOMY DiBHi, IO HAacaMIlepe]] CTOCYIOThCS OHOBJICHHS CHUCTEMH IIEHTPabHUX
OpraHiB BUKOHABYOI BJIaJH, SIKi peani3yloTh BaXJIMBI QyHKIIT y cdepi JIicOBUX BIIHOCHH; a TIO-
Jpyre — Ha T[eBHY HAayKOBO-TEOPETHYHY Ta MPAKTHUYHY 3aCTapiICTh TIOJOXKEHb HU3KU
HOPMATHBHO-TIPABOBUX aKTiB, TIIOJOXKEHHS SKHX PO3MVSIAINCH y JIaHOMY HayKOBOMY
JIOCITI/DKEHHI, BBAYKAEMO, 110 HacaMIIepe/] TaKi HOPMAaTUBHO-TIPABOBI akTH, sK: [10J0KeHHS TIpo
JICp)KaBHY JIiCOBY OXOpoHy VYkpainu Ta IlpaBuia mnokekHOI Oe3nekd B Jricax YKpaiHu
MOTPeOyIOTh MPHUBENCHHS Y BiJIIMOBIAHICTH 0 YMHHOTO 3aKOHOJABCTBA, MOOMPAIIOBAHHS Ta
BIJINIOBITHOTO JIOTIOBHEHHS 3 MUTaHb, 10 PO3TIISIIAIKNCH BUIIIEC.
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JAESKI IIMTAHHS OO0 I[II71CHOCTI JOT'OBOPY ITOCTABKH
Tumenko 10.B., x.10.H., 7011€HT

Hasuanvro-naykoguil incmumym npasa ma ncuxonozii
Hayionanvrnoi akademii énympiwinix cnpag

VY crarTi 3#iHCHEHO aHaNi3 HOPMATHBHO-TIPABOBHX AaKTiB, IO PETYIIOIOTH JOTOBIP IOCTaBKU. PO3TISHYTO
YMOBH JIOTOBOPY ITOCTaBKH, IO BH3HAYAIOTh WOTO MIHCHICTB, a TaKOX 3pOOJIEHO BiAIMOBIIHI BUCHOBKH Ta
MIPOTIO3HIIIi.
Knrouosi cnosa: 00206ip nocmagku, icmomui ymosu 002080py nocmasi, npeomen 002060py NOCMAsKU, CMpok Oil
002080pYy NOCMABKU, CMPOK NOCMABKU, YiHA 002080D).

Tumenko F0.B. HEKOTOPBIE BOIIPOCBHI OTHOCHUTEJIbHO JEMCTBUTEJILHOCTH JOIOBOPA
ITOCTABKMU / YyeOHO-Hay4yHBIi MHCTUTYT NpaBa U ICHXOJIOTMH HanmoHanbHOW akajeMuy BHYTPEHHHX
nen, YKpavHa
B crathe OCyIIECTBIEH aHaIN3 HapMaTUBHO-TIPABOBBIX AKTOB, KOTOPbHIE PETYIUPYIOT JOTOBOP IOCTAaBKH.
PaccMOTpeHBI yCIoBUsI JOrOBOpa ITOCTaBKU, KOTOPBIE OMPEEIAIOT €r0 IeHCTBUTEIBHOCTD, @ TAKXKE CHAETAHbBI
COOTBETCTBYIOIINE BBIBOJIBI U MIPETIOKCHUS.
Kniouesvie cnosa: 0ocoéop nocmaeku, cywjecmeenmvle YCio8us 002080pa NOCMABKU, npeomem 002080pa
nocmasku, cpox Oelicmsus 002060pa NOCMABKU, CPOK NOCMABKU, YeHd 002080pd.

Tyshchenko Y.V. SOME QUESTIONS IN RELATION TO REALITY OF CONTRACT OF
DELIVERY / Educational-scientific institute of right and psychology of the National academy of internal
affairs, Ukraine

In the article an analysis is carried out normatively legal acts which regulate the contract of delivery. The
conditions of the contract are considered deliveries which determines his reality.

An contract of delivery is derivatives from the contract of purchase-sale. The value of delimitation of contract of
purchase-sale from the contract of delivery consists in their different legal adjusting (presence of excellent
composition of substantial terms, and as a result, possibility of confession of contract uncelled and others like that).
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In obedience to part second of the article 180 of Economic code of Ukraine, any economic contract, contract
of delivery, in particular, it is considered celled, if between sides in statutory order and a consent is attained a
form in relation to all him substantial terms. In accordance with part of the third articles 180 of Economic
code of Ukraine, at the conclusion of economic treaty of side obliged in any case to co-ordinate an object,
price and term of action of contract.

In obedience to part fourth of the article 180 of Economic code of Ukraine, condition, about an object in an
economic contract must determine the name (nomenclature, assortment) and amount of products, and also
requirements, to their quality.

To the next substantial condition of contract of delivery a legislation takes the terms of his action. If in the
contract of delivery the term of his action is not certain, he is considered celled on one year. Coming from the
resulted position, even if by sides the term of his action will not be certain in an contract, then this contract
will contain a substantial condition in relation to the term of his action (one year), based on this norm of the
Economic code of Ukraine. However, it conflicts with part the third articles 180 of Economic code of
Ukraine, where sides at the conclusion of economic treaty obligation in any case to co-ordinate an object,
price and term of action of contract.

The term of action of contract it is followed to distinguish from delivery dates. The economic code of Ukraine
does not contain a norm which would determine a condition in relation to delivery dates as substantial in this
type of contracts. Will remind, that the substantial are consider the conditions of the contract confession such
after a law or necessary for the contracts of this kind, and also condition, in relation to which on call of one of
sides there must be the attained consent. Analysing normatively legal base of adjusting of contract of
delivery, it should be noted that his condition is in relation to the terms of realization of delivery, certain as
substantial in point of a 17 Contract about the general conditions of supplying with commodities between
organizations of states-participants of the CIS from March, 20, 1992, in point of a 19 Statute about supplying
with the products of the industrial and technical setting and in point of a 16 Statute about supplying with the
commodities of folk consumption, which approval by the decision of Council of Ministers of the USSR from
July, 25, 1988, Ne 888.

Another substantial condition of contract of delivery is a price. If sides between itself did not co-ordinate the
cost of contract and it can not be certain coming from his terms, then, in accordance with part of the fourth
articles 632 of the Civil code of Ukraine, a price is determined going out from ordinary prices, which was
folded on analogical commodities, works or services, in the moment of conclusion of treaty.
Key words: contract of delivery, substantial conditions of the contract of delivery, subject of contract of delivery,
term of action of contract of delivery, delivery date, cost of contract.

3a mannmu [epxaBHOi cmyx6u cratuctuku y 2013 pori B exoHOMIili Ykpaiau nmisimo Omau3pko 365
TUCSY TIANPUEMCTB, OiNbIlIa YacTHHA 3 SKWAX 3IHCHIOBANA CBOKO IISUTBHICTH Yy cepi CUTBCHKOTO
rOCIOAapCcTBa, IMPOMHCIOBOCTI, OyniBHHITBA. JlisIbHICTE Mai)keé TPETHHU BCIX MIANPHEMCTB
OB’ sI3aHa 13 ONTOBOIO Ta PO3JIPIOHOIO TOPTiBIEIO.

OTxe, Oinbla 4acTHHA MIANPUEMCTB B YKpaiHi 11 3a0e3MeUeHHsI CBO€I isSUIBHOCTI BUKOPUCTOBYE
JIOTOBIp MMOcTaBKU. TOMy I'PYHTOBHHH aHai3 3MICTy Ta YMOB JiHCHOCTI IILOTO BUIY JOTOBOPY, HA HAIIl
TIOTJISI/], M€ HE TUNBKH TEOPETHYHE, a i IPaKTHYHE 3HAYCHHSI.

3aranpHUM IpoOieMaM rocHOJapChbKUX JIOTOBOPIB y CBOIX poOOTax NMPUAIISUIM yBary Taki BU€Hi, SK
O. bensueny, O. Binnix, O. Bixpos, B. Jlyns, B. MamyrtoB, B. Minam, O. IloanepkoBHui,
H. CaniaxmeroBa, B. UYepkec, B. IllepOuna Tta iH. 30Kkpema, IOCTI/KSHHSIM IHTaHb JIOTOBOPY
noctaBku 3aiimanucs T. becemina, P. bouyk, M. Kaprty3os. Ilpote, sk BBaxaemo, JesKi acCHeKTH
JOTOBOPY MOCTABKH 11 NOTPEOYIOTh JETaTbHOTO BUBYECHHS.

Mertoro CTaTTi € aHaJi3 HOPMATUBHO-TIPABOBUX HOPM, IO BU3HAYAIOTh YMOBH JOTOBOPY ITOCTABKU Ta
3’sICyBaHHS iX BIUIMBY Ha JIIHCHICTh Ta MPAKTHYHY pealizallilo IIbOTO BUIY JIOTOBOPY.

SAx ciymno 3a3Havae O.A. bensHeBud, JOTOBip € OJHUM 13 HalBaXJIMBIIIKMX 3ac00iB opraHizamii Ta
camooprasizaiii CycHiIbHUX BiTHOCHH, IO copMyBamucs B pi3HUX chepax JIOJICHKOI MisIbHOCTI.
VYHiBepCcallbHICTh KOHCTPYKI[T JIOTOBOPY IIOSCHIOETHCS THM, IO BIH € IJIECIPIMOBaHUM
CHiBpOOITHULITBOM, BHIOM COLUJIBHOI [ii, OCKIJIBKH CTOPOHH i3 YKJIaJCHHSAM OYyAb-IKOTO JOTOBOPY
OB’ SI3YI0Th JOCSITHEHHS NeBHOI MeTH [1, 197].

[pote, 3a cnoBamu B.C. IllepOunu, Taka mpaBoBa KaTeropis, SK TOCIOJNAPCHKUH JIOTOBIp, Mae
0COOJIMBI O03HAKH, K TO HASBHICTh TOCIIOAAPCHKOI (KOMEPIIIHOI) MEeTH s TOCSTHEHHsI HeOOX1THUX
rOCHOJAPChKUX 1 KOMEPUIHHMX pe3yNbTaTiB; OCOOIUBI MiACTaBH YKJIaJE€HHS Ta BUMOTH IIOO0 3MICTY;
ocobnuBHll cy0’eKTHBHUI ckiaj Ta crienudivni QyHkii [2, 282].

OTxe, yHiBepcalbHa KOHCTPYKIIiSl JOTOBOPY € JIMIIEC KapKacoOM JUIsi KOHKPETHUX MPABOBUX HOPM, IO
MIOKJIMKaH] PeryJroBaTy Pi3Hi 3a CBOIM XapakTepoM CYCHUIbHI BiJIHOCHHHM, 30KpeMa i rOCHOAapChKO-
TOPTiBEJIbHI.
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IIlo crocyeTbcsi BU3HAYCHHS TOTOBOPY ITOCTAaBKH, TO BOHO MICTHTHCS B YaCTWHI MepIIiii ctaTTi 265
lNocrogapcbkoro Komekcy YKpaiHw, sKka BHU3HAUA€ JOTOBIP IMOCTAaBKHM SIK JOTOBIp, 3a SKUM OJHA
CTOpPOHAa — TOCTaYaJlbHUK — 3000B’SI3y€ThCs TepenaT (MOCTaBUTH) Yy 3YMOBIIEHI CTPOKH (CTPOK)
JpyTili CTOpOHI — MOKYMIEBI — ToBap (TOBapHu), a MOKyHeunb 3000B’S3Y€ThCS MPHUHHATH BKa3aHUN
TOBap (TOBapH) i CINIATUTH 332 HHOTO MIEBHY I'POIIOBY CyMY.

[Toxibue BU3HAYEeHHS MICTHTH 1 L{uBimbHUN Komekc YKpaiHM B YacTHHI mepmriid crarti 712, sxwmit
BU3HAUYa€ TPOJaBls (MMOCTaYaJlbHUKA) Ta TOKYIIS SK OCi0, M0 3AIHCHIOIOTH MiANPUEMHUIILKY
TisUThHICTH, a00 MPUAO0AaBarOTh TOBAp y BIACHICTH IS BUKOPHCTAHHS B IIUISAX, HE OB S3aHUX 3
0COOHCTUM, CIMEHHUM, TOMAITHIM a00 1HIIMM MOAIOHIM BUKOPHCTAHHSIM.

Sk BimOMO, JOTOBIp MOCTaBKH € MOXITHUM Bifl IOTOBOPY KYHIBIi-POJaXxKy, i, 3TiAHO 3 YaCTHHOIO
apyroto ctarti 712 LluBimeHOro Kozekcy YKpaiHu, OO LBOTO BUAY JOTOBOPY 3aCTOCOBYIOTHCS
3arajipHi IMOJIOKEHHS PO KYMHiBIIO-TIPOJAX, AKIIO iHIIIE HEe BCTAHOBJIEHO JOTOBOPOM, 3aKOHOM abo He
BUIUIMBAE 3 XapaKkTepy BiAHOCHH CTOPIiH.

BiaMiHHMIME prcamMu TOTOBOPY IMOCTABKH BijI IOTOBOPY KYIIiBIi-TIPOJAXy, BUXOSUH 3 X BU3HAUCHHS, €:

1)  crpokoBuil XapakTep — Iepenada TOBAapy 3/IMCHIOEThCS y BCTAHOBICHI CTOPOHAMH CTPOKH.
JloroBip MOCTaBKH, SIK TPABUIIO, YKIATAETHCS CTPOKOM HA OAMH PIK, HPOTATOM SIKOTO MOXKE
OyTH 37ilicHeHHa HeoOMeKeHa KiJIbKICTh MOCTaBOK MEBHOIO OOYMOBJIEHOTO ToBapy. Joroip
e KYIIBI-TIPOJIAXKy YKIATAE€THCS OKPEMO Ha KOKEH TOBap UM MapTiio TOBapY;

2)  cdepa 3acToCyBaHHS — JOTOBIp MOCTaBKU YKIAMAE€ThCS MMiJl Yac 3MIMCHEHHS TOCHOAapChKOI
JiSUTBHOCTI, Ha BiAMIHY BiJ [IOTOBOpPY KYMIiBJi-IPOAAXKy, SKOMY BIACTHBE PETYJIIOBAHHS
0COOMCTHX, MOOYTOBUX, CIMECHHHMX Ta IHIIUX BITHOCHH HE IMOB’S3aHMX 13 MiANPUEMHUIILKOIO
JISUIBHICTIO;

3)  ocoOnuBHii Cy0’€KTHBHHI CKJIaJ — CTOPOHAMH JIOTOBOPY IIOCTABKH € TUIBKH CY0’ €KTH
rOCIIOJapIOBAHHSL.

3HaueHHS BiAMEXYBaHHS JOTOBOPY KYIIBII-TIPOAAXY BiJ JOTOBOPY ITOCTABKH MOJATAE B IX Pi3HOMY
MIPaBOBOMY PeETYIIOBaHHI (HAassBHICTh BiJIMIHHOTO CKJIaJly iCTOTHHUX YMOB, 1, IK HACJTiIOK, MOXKJIMBICTb
BU3HAHHS JOTOBOPY HEYKJIAJICHUM TOIIO).

VY 3aranbHill Teopii TOCIOIAPCHKOTO MPaBa yMOBH JOTOBOPY NPUIHATO MOMUISATH HA iCTOTHI, 3BHYANHI
Ta BUNAAKOBI. Xoua Hapasi, sk 3a3Hauae B.C. Minam, HaOyjna MOIIMpPEHHS TOYKA 30py, 3a SKOIO
KOJHHUX 1HIIUX YMOB, OKpIM ICTOTHHX, y J0OroBOpi OyTH He Moxke. OfHI YMOBH CTalOTh ICTOTHHMH
4epe3 000B’SI3KOBY sl CTOPIH iIMIIEpaTHBHY HOPMY, SIKa BUMArae ix y3rojpKeHHs, HIII — 4epe3 Te, 0
CTOpOHA CKOPHCTAJIACS MOMIIUBICTIO, HAJITAHOKO JMCIIO3UTUBHOIO HOPMOIO, TPETI — Uepe3 caM XapakTep
BIJIMOBITHOT JTOTOBipHOI MOJIENi, YETBEPTi — 3aBIJKA BU3HAHIN OJHIEIO 31 CTOPIH HEOOXiTHOCTI
BKITIOYEHHS X y Jtorosip [3, 252].

OnHak y Uil cTaTTi yMOBH JOTOBOPY MOCTABKU OYIYTh PO3IIISIHYTI 32 KPUTEPIEM MOTPiIHHOIO MOILTY
Ha ICTOTHI, 3BMYaliH1 Ta BUIIaIKOBI.

3rigHo 3 yactuHOM Apyroto cratti 180 I'KY, Oynp-sikuii rocrnofapchkuii JOroBip, IOTOBIp MOCTABKU
30KpeMa, BBAXKAETHCS YKIIAJICHAM, SKIIO MK CTOPOHAMH Y TIepeI0adyeHnX 3aKOHOM TOPSIKY Ta Gopmi
JOCSITHYTO 30U MO0 YCiX HOro iCTOTHUX YMOB. YMOBH JJOTOBOPY € ICTOTHUMH, SIKIIIO BOHU BU3HAH1
TAaKUMH 33 3aKOHOM Y HEOOXiJHi JJIsl IOTOBOPIB JAHOT'O BUJTY, @ TAKOK YMOBH, IIOJI0 SIKUX HA BUMOTY
OJTIHIET 13 CTOPIH MOBUHHA OYTH JIOCSTHYTa 3roja.

Binmosigao 1o wactuau TpeThoi ctatTi 180 'KV, mpu ykianeHHi TocnoapchKoro A0roBopy CTOpOHU
3000B’s13aHi y Oy/Ab-SIKOMY pa3i MOroUTH NPEAMET, LIiHy Ta CTPOK Jii 10roBOpYy.

TakuM YMHOM, JOTOBIp MOCTaBKH OyJle BBaXKATHCS YKIAIEHHM, SIKIIO CTOPOHU Y BIAMOBIIHOMY
NnopsAKy Ta GopMi JOCSITHYTH 3T0/IU IOJ0 NPEAMETY, LiHU Ta CTPOKY il 10OrOBODY.

3rigHo 3 yactuHolo yerBeproro crarti 180 I'KY, ymMoBH mpo mpeaMeT y rocnogapcbKoMy JOrOBOpi
MOBHHHI BU3HAYaTH HaMEHYBaHHS (HOMEHKJIATYPY, aCOPTUMEHT) Ta KUIBbKICTh TPOJYKIIii, a TaKoXK
BUMOTH JIO iX SIKOCTI. Y pa3i MOro/HKeHHS X YMOB, BBAXKAETHCS, 10 BUMOTA BH3HAYCHHS MTPEIMETY
JOrOBOPY AOJAEpKaHA.
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[IpenqmMeTroM JOrOBOpY TOCTaBKHM € BH3HAYCHHH POJOBUMH O3HAKAMHU TOBap BHUPOOHHUYO-TEXHIYHOTO
MPU3HAYEHHS Ta TOBAapHM HAPOMHOTO CIOXXHBAaHHA, a TaKOXX TOBapW 1 BHUPOOHM, BHU3HAYCHI
IHUBIAyaTbHUMU O3HAKAMH.

Indopmariis 1mOA0 3aranbHOi KUIBKOCTI TOBapiB, IO MiAJISATAalOTh IOCTaBIi, I1X YacTKOBE
CIIiBBiTHOMIEHHS] (aCOPTUMEHT, COpPTaMEHT, HOMEHKIATypa) 3a COpPTaMH, TpPylaMH, MiArpyrnamHu,
MapKaMmH, TUIAaMH, po3MipaMu MOKe OyTH BH3HAUEHA 3a 3T0JI0I0 CTOPIH Y CHemiabHOMY TOKYMEHTI —
crierudikariii, sika € HeBiJl’€MHOIO YaCTHHOIO JIOTOBOPY.

MOXIHMBICTh BU3HAUEHHS NIPEAMETY IOTOBOPY B cIieudikallii € JOIIbHOI0 3 TPaKTUIHOI TOYKH 30PY
1 BUTUIMBAE 31 CTPOKOBOTO XapaKTepy JOTOBOPY MOCTABKU. Tak, JOTOBIp MOCTaBKH YKIAJAAETHCA MiX
CTOpPOHAaMH, 5IKi TIOTO/XKYIOTh HOTO OCHOBHI YMOBH, 1 SIKUH Ai€, K MPaBUIIO, IPOTATOM OIHOTO POKY.
IIpote, Buxomsum i3 cHenu@iKM TOCHOAAPCHKOI MiSUIBHOCTI CYy0’€KTiB, IO WOTO YKJIaIaIoTh,
ACOPTUMEHT, COPTaMEHT, KUIbKICTh TOBapy, SKHH € TpPeJMETOM JOTOBOPY TIOCTaBKH MOXE
3MiHtoBaTHCsA. i Toro mo6 crenudikamis Oyia HEBi' €MHOI YaCTHHOIO JOTOBOPY 1 MiCTHIa
iH(opMaLlito PO MpeAMET IOTOBOPY, PO e HEOOXiTHO 3a3HAYUTH B CAMOMY JIOTOBOPi ITOCTABKH.

Slxictp TOBapiB, MmO € TPEIMETOM JIOTOBOPY, TIIOBMHHa OyTH 3acBiJueHa HAJEKHUM
TOBapOCYIPOBITHUM JTOKYMEHTOM 1 Ma€ BiJlIOBiaTH yYMOBaMm JOTOBOpPY, BHMOTaM IIOJO SIKOCTI,
nepeadaueHUM CTaHAApTaM, TEXHIYHMM YMOBaM, iHIIIH TeXHIYHIN JOKyMeHTalii Ta 3aKOHOJABCTBY
abo 3pa3kaM (eTalloHaM), SIKIIO CTOPOHU He BH3HAYATh Y JOTOBOPI OiIBII BUCOKI BUMOTH JO SKOCTI
TOBapiB.

Ax 3azHavae M.M. Ky3bMiHa, fKiCTh — 1€ CYKYIIHICTh BIAaCTHBOCTEH MNPOAYKIii, IOPHIUIHO
3aKpiIVICHUX Y HALliOHANBHIA 1 MDKHApOAHIH HOPMATHBHO-TEXHIYHIA JOKYMEHTallii, I1HIIHX
HOPMAaTHBHHX aKTaX, I[0 MAalOTh O0OB’S3KiB XapakTep, a TaKOXX MIKHApPOIHHX PEKOMEHIAIAX, SKi
BCTAHOBJIIOIOTH OPIEHTHPH IIOJIO OI[IHKK OE3MEKH, BiOOpaXKalOTh CYYaCHUH CTaH HayKH Ta TEXHIKH,
PO3YMHI CIIOJIIBaHHS CIIOYKUBAYIB 1100 OC3IEKU Ta HaJeKAaTh JI0 11 37aTHOCTI 3aI0BOJIBHATH MOTPEOU
CTMIOKMBAYiB BIATIOBIAHO 1O Mpu3HadeHHs [4, 66]. BcTaHOBNMIOBaTH B JOTOBOPI MEHII BUCOKI BUMOTH
00 SKOCTI MPOYKIIii, HiX 1€ Tlepe0adeHo 3aKOHOIaBCTBOM, He MOXKHa [5].

Jlo HacTymHOT iCTOTHOT YMOBH JIOTOBOPY MOCTABKH 3aKOHOJABCTBO BITHOCHTH CTPOK HOTO Jii.

3rigHo 3 yacTHHOO nepioto cratti 267 'KV, norosip nmocraBku Moxe OyTH YKJIaJeHUH Ha OJUH PiK,
Ha CTPOK OiJIbIlIe OJHOTO POKY (JIOBrOCTPOKOBHIA JIOTOBip) a00 Ha iHIININ CTPOK, BU3HAYEHHUH YTOO0
CTOPiH. SIKIIO B JOTOBOPI CTPOK HOTO JIil He BU3HAUCHUH, BiH BBAXKAETHCS YKIIAJIEHUM Ha OJIUH PiK.

Buxos4u 3 HaBEJICHOTO TIOJI0XKESHHSI, HaBITh SKIIO CTOPOHAMHM B JIOTOBOPi HE OyJie BU3HAUCHO CTPOK
foro nii, To meW HOroBip OyJe MICTHTH ICTOTHY YMOBY WIOAO CTPOKY #oro mii (oauH pik),
IPYHTYIOUHNCH Ha miif HopMi ['ocriogapcrkoro konekcy Ykpainu. [Ipore e cynepeunts yacTuHI TpeTii
crarri 180 I'KY, ne cTopoHm npu yKJIagaHHI TOCHOJaPCHKOTO JIOTOBOPY 3000B’s13aHHI B OyIb-IKOMY
pasi MoroAWTH MpEeNMeT, IiHy Ta CTPOK Aii goroBopy. OTke, HA HANIy AYMKY, IO YaCTHHH IIEPIIO]
crarrti 267 I'KY ciig BHECTH BIAIIOBIAHI 3MIHH.

Ctpok nii JOroBOpY CIiJl BIAPI3HATH BiJ CTPOKIB MOCTaBKH. Jlesiki HAayKOBIIl BiJHOCSTH CTPOKH
MOCTABKH JI0 ICTOTHUX YMOB JIOTOBOPY IOCTaBKH [6, 422].

I'ociopapcbkuii KoJIeKC YKpaiHu He MiCTUTh HOPMY, sika O BU3HAYaia yMOBY 11010 CTPOKIB ITOCTAaBKU
SK iICTOTHY B JIAaHOMY BH/JIi JIOTOBOPIB.

Haragaemo, 1110 iCTOTHUMH BBa)KalOThCSl YMOBH JIOTOBOPY BU3HAHHI TAKUMH 33 3aKOHOM YW HEOOX1/IHi
JUISL IOTOBOPIB JAHOTO BUAY, @ TAKOK YMOBH ILIOJIO SIKUX HA BUMOTY OJHI€i i3 CTOpiH MOBMHHA OyTH
JIOCSTHYTA 3roja.

AHaIi3yroud HOPMaTHUBHO-TIPABOBY 0a3y peryJtOBaHHS JIOrOBOPY IMMOCTABKH, CIIijl 3a3HAYHTH, IO HOTO
YMOBa IOJ0 CTPOKIB 3/1iHCHEHHS MMOCTaBKH, BU3HAYEHA SIK iCTOTHA B 1. 17 Yroau npo 3arajbHi yMOBH
MIOCTaBOK TOBapiB MiK opraizamisiMu aepxkas-ydacHuus CHJI Bix 20 OGepesns 1992 poky, ne — B
JIOTOBOpi 00OB’SI3KOBO BU3HAYAETHCS HOMEHKIATypa (ACOPTUMEHT), KUIBKICTh, SIKICTh, I[iHA TOBapy,
CTPOKH TOCTaBKH{, BAaHTa)XKHI Ta IUIATDKHI PEKBI3UTH. 3a BIJICYTHOCTI IIMX YMOB JIOTOBIpP BBR)KAETHCS
HEYKJIaJeHuM [7].
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[Toxibue monoxeHHS MICTATh 1.19 IlomoXeHHS TPO TOCTAaBKY MPOAYKINI BHPOOHUIO-TEXHITHOTO
npu3HaueHHs Ta 11.16 [TonoXeHHs Mpo MOCTaBKY TOBapiB HAPOAHOTO CIOKUBAHHS, SK1I 3aTBEPHKCHHI
noctanoBoro Pagu Minictpie CPCP Big 25 munas 1988 poky Ne 888 [8].

3rifHO 3 HaBeJCHHMMH HOPMATHBHO-TIPABOBHMH aKTaMH, B JIOTOBOpi TOBHHHI 0O0OB’SI3KOBO
BH3HAYATHCS, 30KpeMa, HOMEHKJIaTypa (acOpTUMEHT), KIJBKICTh Ta SKICTh NPOAYKIli, CTPOKH
MTOCTABKH 1 [iHA. 3a BIICYTHOCTI IUX YMOB B IOTOBOPI, BiH BBAYXKAETHCA HEYKIIAJICHIM.

Xoua, BignoBimHo 110 ctatTi 9 KoHcturymii Ykpainu, YnHHI MIXKHAPOHI IOTOBOPH Y KpaiHu, 3roia Ha
000B’sI3KOBICTh SKWX HamgaHa BepxoBHoio Pamoro VikpaiHu, € YacTHHOIO HAIliOHAJIHLHOTO
3aKOHO/aBCTBAa YKpaiHW, TOJIOKEHHS BU3HA4eHHI B Yroai Bim 20 Oepesns 1992 poky perymroroTh
BITHOCHHM TINBKM MiX Cy0’ €KTaMH TOCHOAaproBaHHs KpaiH-yyacHuips CHJI, ski migmucanu 1o
yrofy.

[omo momnoxeHsb, 3arBepmikeHux mocrtaHoBoto Pamm Minictpie CPCP Bixg 25 mumas 1988 poky
Ne 888, TO BOHM X0Y 1 3aJIUINAIOTHECS YHHHUMHU, ITPOTE HE € 3aKOHOJABUNMHU aKTaMH.

TakuM YMHOM, BH3HAYCHHS YMOBHM LIOJO0 CTPOKIB IMOCTaBKM B JOTOBOPiI MOCTaBKU SIK 1CTOTHOI,
3aJIMIIAETHCS HA PO3CyX Cy0 €KTaM MPaBO3acTOCYBaHHS.

[Ile omHi€O ICTOTHOIO YMOBOIO IOTOBOPY MTOCTABKH € I[iHA.

Llina Ha TOBap 3a3HAYAETHCS B CAMOMY JIOTOBOPI MOCTAaBKH, a TaKOXX MOXKe OyTH 3a3HauyeHa, SK i
MpeIMeT IOTOBOPY, B crienr(ikaiiii, o € HeBiJl' eMHOIO HOTO YaCTHHOIO.

Ilina 3a3Ha4aeThCs B TPHUBHAX, SKIIO JOTOBIp TIOCTaBKM € HamioHambHuUM. LliHm vy
30BHIIIHBOEKOHOMIUYHUX JOTOBOpax (KOHTpakTax) MOXKYThb BH3HAYaTHUCS 3a 3rOJ0I0 CTOpIH B
iHO3eMHiN BaytoTi. Takosk, BIJAMOBIMIHO IO YacTUHM JApyroi ctr.524 I{uBiabHOrO KOACKCY YKpaiHw,
CTOPOHH MOKYTh BH3HAUWTH TPOIIOBHI €KBIBAJICHT CBOTO 3000B’si3aHHsS B 1HO3EMHINW BaioTi U y
BHYTPIIIHIX JTOTOBOPaXx.

SIK1I0 cTOpOHU MixK COOOI0 HE TMOTOIMIIN IiHY IOTOBOPY 1 BOHA HE MOXe OyTH BU3HAUCHA BUXOASYH 3
HOro yMOB, TO, BIIMOBIAHO MO0 YacTWHH 4eTBepToi crarti 632 IluBimbHOrO KOAEKCYy YKpaiHW, IiHa
BHU3HAYAETHCSA BUXOJISYH 13 3BUUAHHUX IIiH, IO CKIIAIKCS Ha aHAIOTI4HI TOBapH, poOOTH abo mocIyru
HAa MOMEHT YKIaJeHHs aoroBopy. [IpaBo mpoBoAWTH Ha 3aMOBIICHHS YKPaiHCBKHX Ta 1HO3EMHHX
MiANPUEMINB €KCIIEPTU3y, KOHTPOJIb SIKOCTi, KUIBKOCTi, KOMIUIEKTHOCTI TOBapiB (y TOMY 4YHCIi
EKCITOPTHUX Ta IMIIOPTHUX) 1 BU3HAYATH IX BapTiCTh HAJIEKHUTH, BIAMOBITHO IO MYHKTY I SITOTO
yactuau 1 crarti 11 3akony Ykpainu «lIpo ToproBo-npoMucioBi nmanatd B YKpaiHi» TOProBeIbHO-
MPOMHMCJIOBIH Mmanari.

[lpore nana mpouexypa BU3HAYECHHS I[IHM MOJKJIMBA JIMIIE 3a HAsBHOCTI B3a€MHOI 3rol MiX
CTOPOHaMU MO0 JIHCHOCTI JOroBOpY. SIK CBIAYUTH Cy/OBa MpaKTHKA, SKIIO OJHA 31 CTOPiH Oyze
HATOJIATaTH Ha TOMY, III0 JIOTOBip HEYKJIAJCHUH, Y 3B’ 513Ky 3 BIJICYTHICTIO iCTOTHOT YMOBH 00 HOTO
Uiy, To ii BUMOru OyIayTh LiIJIKOM BUIpaBaaHuMmu [9]. OTxe, 3 METOI0 YHUKHEHHS HEMOPO3YMiHb i
JIOJTATKOBMX MOpaJbHUX Ta (DiHAHCOBHX BHUTPAT, LiHY TOBapy CJijJ 3a3HAYaTH B CAMOMY JIOTOBOpi 200
y crienikariii, 110 € HOTo HEBiL EMHOIO YaCTHHOIO.

[linOuBaroun MmiJCYMOK, BapTO HAroJOCUTH, IO NpPaBWIbHE 3’ICYBaHHS BCIX YMOB JIOTOBOPY
MOCTaBKH, Ki € ICTOTHUMH, Ma€ MEPIIOYEProBe 3HAYCHHS JUIS BU3HAYEHHS I[bOTO BUJY JOTOBOPY
YKpaJieHNUM, 110, K HACIIJ0K, MTOPOKYE BHHUKHEHHS TOCIOIAPCHKUX TMPAaBOBITHOCHH Y il cdepi.
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I'EHE3UC JEP KABHOI'O KOHTPOJIIO 3A BUKOPUCTAHHAM
TA OXOPOHOIO 3EMEJIb Y HE3AJIEXKHINA YKPATHI

Poxentox O.0., 3mobyBau

Hayionanohuii yrieepcumem Oepoicasrol nodamroeoi ciyxcou Yxpainu

VY cTaTTi aBTOPOM PO3IIISTHYTO IOHSATTS JEP>KaBHOTO KOHTPOJIO 32 BUKOPHUCTAHHSIM Ta OXOPOHOIO 3eMeJb,
BHUCBITJIIOIOTBCSI TTUTaHHS PO3MEXYBaHHS IIOHATH «KOHTPOJb» Ta «HAIJSA», BH3HAYEHO CYTHICTH Ta
0COOIHMBOCTI JIEPKABHOTO KOHTPOIIIO 32 BUKOPUCTAHHAM Ta OXOPOHOIO 3€Melb, a TAKOXK, Ha OCHOBI aHANI3y
YUHHOTO 3aKOHOJIABCTBA Y KpaiHM, BUIJICHI OCHOBHI €Taly HOTO pO3BHUTKY.

Knrouosi cnosa: cenesuc, HOpMAMUBHO-NPABOBe PE2YNIOEAHHS, KOHMPOTb, 3eMENbHA PehopMa, emani po36UNIKY.

Poxenrok 0.0. TEHE3UC T'OCYAAPCTBEHHOI'O KOHTPOJISA 3A MWCIIOJIb3OBAHUEM U
OXPAHOIO 3EMEJIb B HE3ABUCUMOI VYKPAVHE / HanpoHanbHbIi YHUBEPCUTET TOCYJIapCTBEHHOM
HaJIOTOBOM CITy’KOBbI YKpauHbl, YKpanHa
B crathe aBTOpPOM pPaccMOTPEHO IOHATHE TOCYAAPCTBEHHOIO KOHTPOJIA 3a HCIOJIb30BAaHHEM M OXpaHOM
3eMellb, OCBELIAIOTCS] BOIPOCH! pa3rpaHUYEHUs MOHATHH «KOHTPOJIbY U «HAJ30p», ONpelielieHa CYIIHOCTh U
0COOEHHOCTH TOCYIApCTBEHHOTO KOHTPOJIS 332 HCIIOJNB30BAHHEM M OXPaHOW 3eMelb, a TaKkKe, Ha OCHOBE
aHaJM3a AEHCTBYIOIIETO 3aKOHOAATENHCTBA Y KPAHHBI, BBIICIICHBl OCHOBHBIE STAITBI €T0 PA3BUTHSL.
Knrouesvie cnosa: eenesuc, HOpMAMuUHO-NpA8osoe pe2yiuposanue, KOHMPOIb, 3eMelbHas pegopma, manv
paseumus.

Rozhenyuk O.0. GENESIS STATE CONTROL OVER LAND USE AND PROTECTION IN
INDEPENDENT UKRAINE / National university of the state tax service of the Ukraine, Ukraine

In this article the author deals with the notion state control over land use and protection, highlights the issues
delimitation of the concepts "control" and "oversight" because we believe that the supervision and control of
the administrative and legal aspects are are significant differences that are not allow to apply them as
synonyms, determines the essence and peculiarities of state control over land use and protection in Ukraine, is
to analyze of the genesis control in land relations, experience of legislative activity in this area, allowing you
to identify the shortcomings of legal regulations and take them into account in the future.

Thus, state control over land use and protection is carried out by totality public authorities organizational and
legal measures aimed at prompting the subjects of land relations to the execution of rules and compliance
with land legislation, with the objective ensure the rational and efficient use and protection of land. Along
with this, the regulatory framework regulating the order the implementation of control over land use and
protection is imperfect. It contains a significant amount of blanket norms that complicate their application and
substantially reduces the effectiveness of their regulatory power, there are many fuzzy addressless and of
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declarative formulations of provisions that have little impact on the state control over the use and protection
of land and some norms are not appropriate implementation mechanism.
Key words: genesis, legal regulation, control, land reform, development stages.

BaxxuBo0 yMOBOKO JJEMOKPAaTHYHOTO PO3BUTKY YKPATHCHKOI JACpPKaBH € 3MIIIHCHHS IMPABOBUX OCHOB
3a0e3MeYeHHS PaIliOHATBHOTO BUKOPUCTAHHS Ta OXOPOHH 3€MEJIb, OCKIIBKH CYCITUTbHI BiJITHOCHHH, IO
BUHHUKAIOTh y il c(epi, TOMMUPIOIOTHCS Ha BCl Taly3i HAPOAHOTO TOCHOAApCTBA, a iXHS HaJe)KHA
MpaBOBa pPErjaMeHTAallisl CYTTEBO BIUIMBAE HA PO3BUTOK €KOHOMIKH Ta iHII CEepU KUTTEMISIIBHOCTI
CYCHIJIbCTBA.

301TBIIeHHST KUTBKOCTI BIIACHUKIB 3€MJIi Ta 3€MJIEKOPHCTYBAdiB MPHU3BENIO JI0 CTPIMKOTO 3POCTaHHSI
KIJIBKOCTI TIPaBOIIOPYIIEHb y Tally3i 3eMEeIbHUX BiAHOCHH, TOMY OCOOJIMBOI yBaru motpedye MUTaHHS
e(eKTHBHOTO 3HIMCHEHHS NPEBCHTUBHHUX 3aXOAiB, OJHMM 3 SAKHX € Jep)KaBHHUH KOHTPONb 3a
BHUKOPHUCTAHHSM Ta OXOPOHOIO 3€MelIb.

HayxoBe mocmimxeHHs Iii€ei mpoOiieMH CHOTONHI € HaI3BHYAHO AaKTyalbHHM 1 Ma€ BaXKIIHBE
TEOPETUYHE Ta TPAKTHUYHE 3HAYEHHS I 3EeMEeNbHUX BIJHOCHMH Ta, y CBOIO YEpry, CHpUSE
JOTPUMAHHIO CYBOPOT'O PEXKUMY 3aKOHHOCTI y Wil cdepi, a TAKOXK € OJHUM i3 HaleeKTUBHIIIHMX
cnoco0iB ii 3a0e3meYeHHsI.

Bukonanus B moBHOMY 00CsI31 3aB/IaHb II0/I0 3iHCHEHHS JIEP>KaBHOTO KOHTPOJIIO 32 BUKOPHCTaHHIM
Ta OXOPOHOIO 3e€MeJIb CTAE MOYKIJIMBUM JIMIIE 3 MOCHIICHHSIM e(DEeKTUBHOI AisIIbHOCTI KOHTPOIIOIOYUX
OpraHiB, CIPSIMOBaHOI Ha 3aM00IraHHs, CBO€YaCHE BUSABJICHHS | IPUMTUHEHHS MTPABOMOPYIIEHb.

OxpeMuM acrieKTaM Jep>KaBHOTO KOHTPOJIO HpucBsdeHi mpari B.b. ABep’sHoBa, O.®D. AHppiliko,
B.I. Auapetinena, I'.I. bamiok, I[.B. buukoBoi, A.Il. I'erbmana, H.C. I'aBpumi, B.K. I'ypeBcrkoro,
M.IL €podeesa, H.JI. Kpacimiu, I.I. Kapakamra, [1.®0. Kynmuanua, B.B. Hocika, O.0. IlorpioHoro,
B.I. Cemuuka, H.I. Turosoi, I'.B. Tumenka, H.P. Manuwmepoi, M.I. Manumka, B.JI. MyHTsiHa,
B.1. ®enoposuua, M.B. llynsru, F0.C. Illemuryyenka.

[Ipote, mpobieMaTrKka JEpKaBHOTO KOHTPOJIO y cdepi 3eMeNbHUX BiTHOCHH y HAYKOBHUX MpaIsix
posrisiganacs (parMeHTapHO, 6€3 KOMIUIEKCHOTO MiaXoAy. | Juire MOOAMHOKI TOCIHIPKEHHS TaKhX
BUEHHX-aIMiHICTpaTuBicTiB, K . ['opomenrkoi, B. Kypumo, O. Mipomanuenko, B. Xoxymnsak, Oymu
MPUCBSYCHI XapaKTEPHUCTHII KOHTPOIIO SK OAHOTO i3 3aco0iB (CHOCOOIB) OXOPOHM 3eMENbHHX
BiJIHOCHH B YKpaiHi.

Otxe, HEOCTATHS PO3POOJICHICTh TEOPETHYHMX TOJOKEHD 010 3IHCHEHHS JIep)KaBHOTO KOHTPOIIIO
32 BUKOPUCTAHHSIM Ta OXOPOHOIO 3€MeJib Ta HEJOCKOHANICTh MPaBOBOTO 3abe3rneueHHs y il cdepi,
00yMOBJIIOIOTh aKTYaJIbHICTh Ta BOKJIUBICTH INIMOOKOTO 1 BCEOIYHOIO HAYKOBOTO JTOCIIPKESHHS.

Merta nociiKeHHs HOJIrae B TOMY, 1100, Ha OCHOBI aHaji3y YMHHOT'O 3aKOHOJABCTBAa YKpaiHW Ta
BIJIMOBIZTHUX MiJ3aKOHHUX HOPMATHUBHO-NPABOBUX aKTiB, BU3HAYUTHU CYTHICTh Ta OCOOJIMBOCTI
JIep>KaBHOTO KOHTPOJIO Y cdepi 3eMENbHUX BiTHOCHH Ta PO3TIISTHYTH T€HE3HC JIep)KaBHOTO KOHTPOJIIO
3a BUKOPUCTAaHHSIM Ta OXOPOHOIO 3eMeNb Y He3aJIeKHIN YKpaiHi.

Jnst Toro, mo0 MaTH 3MOTY JOCIHIJWTH CYTHICTH Ta 3HAYCHHS MOHSTTS «KOHTPOJBY», HEOOXIIHO
BIJIME)KYBaTH HOTO BiJl MOHSATTS «HATIISI», SIKI HEPIAKO BUKOPUCTOBYIOTh Ha MPAKTHUIII SIK TOTOXKH.

ETuMornoriuanii CIIOBHUK YKpaiHCHKOI MOBHM BH3HAUYa€ «KOHTPOIb, KOHTPOJEP, KOHTPOIIOBATHY SIK
3armozndene B X VIII cromiTti 3 PppaHIry3pKoi MOBHU «controle», IO € pe3ynbTaToM 3POIICHHS «CoNntre
— «IIPOTH» Ta «role» — «CIUCOK», TOOTO «3BOPOTHHUM, IPOTHICKHUN, TIOABIHHMIA paxyHOK» [1, 338].

Kontponb — 1e: a) nepeBipka, 00K AisIIbHOCTI, HArIA; 0) ycraHoBa abo oprasizaiis, 0o 3iHCHIOE
Harusy abo MmepeBipKy; B) 0COOH, IO 3IHCHIOIOTH MEPEBIPKY, KOHTpoJepH [2, 451; 3, 884].

VY 3araJbHOMOBHHX TJIyMa4HUX CJIOBHHKaX 3MICT TEPMiHa «KOHTPOJIb» PO3KPHUBAETHCS 32 TOTIOMOTOI0
TEepMiHA «HarysA». Taka K CHUTyalis 1 3 TEPMIHOM <«HArJsA» — JUIA PO3KPHUTTS HOTO 3MiCTy
BXKHBAETHCS TEPMIH «KOHTPOJb». CHHOHIMIYHE BHKOPHUCTAHHS IIUX TEPMIHIB 3yCTPIUaeThCs 1 B
IOPUIINYHIH JTiTEpaTypi 1 B HOPMaTHBHO-NIPaBOBUX akTaX. OJHAaK, BeIHMKA KUIbKICTh YIEHUX BKa3yIOTh
Ha BiAMIHHICTb KOHTPOJIIO BiJl HAJISITY, IO MOSICHIOETHCS PI3HOMAHITHICTIO KPUTEPIiB, SIKi € OCHOBOIO
pO3MeXyBaHHS IUX MOHATH [4, 40; 5, 48-49; 6, 346].

AHa3 JI0CIHKeHb 0araThb0X HayKOBI(IB I10[0 BU3HAYCHHS TEOPETUUHOTO MOHATTS KOHTPOJIIO BKA3ye
Ha iCHYBaHHS Pi3HUX TOYOK 30pY Ha TaKe SBUIIIE, SIK KOHTPOJIb.
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B.b. ABep’stHOB, po3Iisizac TEPMiH «KOHTPOJIBY SIK TIEPEBIPKY, a TAKOXK CITIOCTEPEKEHHS 3 METOIO TIEPEBIPKH
JUSL TIPOTUNIT YOMYCh HeOaKaHOMY, JUISl BUWSIBJICHHS, TOTICPEIDKEHHS Ta TPUIMHEHHS MPOTUTPABHOI
noBeAiHku [6, 342]. O.M. banmypka 3’COBye OCHOBHI HOrO MpPUHIMIM, 3 METOI PO3YMIHHSI CYyTHOCTI
KOHTPOJTIO SIK CAMOCTIMHOTO MpaBoBoro seuina [7, 189-191], i Bu3Hauae KOHTPOJIb, SIK MPOLIEC 3a0€3MeUCHHS
JIOCSATHEHHS 00’ €KTOM YIIPaBIIIHHS TIOCTaBJIEHHX TIepe1 HuM Tutei [ 8, 21].

B.M. I'apamyk xapakrepu3ye KOHTPOJb K CKJIAJO0BY YaCTHHY (€IEMEHT) YIpaBJIiHHS, 10 3a0e3neuye
CHUCTEMaTH4Hy TepeBipky BUKoHaHHA KoHctutyuii, 3akoHiB YKpaiHW, iHIIMX HOPMAaTUBHHUX aKTiB,
JIONIep>KaHHS TUCIUIUTIHK 1 TPaBOMOPSAKY Ta TONATaE y BTPYYaHHI KOHTPOIIOIOYMX OpPraHiB B
OTIepaTHBHY MiSUTBHICTH MiJKOHTPOJIBHUX OpraHiB, HaJaHHI iM OOOB’S3KOBHX /Ui BHKOHAHHS
BKa31BOK, NPUIHMHEHHI, 3MiHI YW CKacyBaHHI aKTiB YIpPaBJIiHHA, BXHUTTI 3aXO[iB HPUMYCY MIOAO
MiAKOHTPOJBHUX OpraiB [9, 246], ab0 XK, K MEPEBIPKY, a TAKOXK CIIOCTEPEKEHHSI 3 METOIO MEPEBIPKU
JUTSL TIPOTUZIl YOMYyCh HeOa)KaHOMY, BWISIBIICHHS, ITONEPEDKCHHA Ta MPHUIIMHEHHS MPOTHIIPABHOI
MOBEIIHKH 3 OOKY KOoro-ueOyas [10, 8].

Ha nymxy M.C. CryneHikiHOi, KOHTpOJIb — 1€ (DYHKIIif, IO BJIACTHBA BCIM JCp)KaBHUM OpraHaM, a
Horo MpU3HAYEHHS IMOJIATAaE B HATJIAI 3@ BIAMOBIIHICTIO HiSUTBHOCTI IMIAKOHTPOJIBLHOTO 00’€KTa THM
MIPUITHCAM, sIKi BiH (00’ €KT) OTpUMYE Bi Kepyrodoi IaHKH! (opraHa, mocaoBoi ocobn) [11, 5].

VYci aBTOpH MiAKPECTIOIOTh PI3HOMAHITHI BIACTUBOCTI KOHTPOJIIO 3aJICKHO Bij chepu Ta mpeaMera
cBoro gocmimkenas. Cimig 3a3HAauMTH, IO B MOPUAWYHIA JiTepaTypi KOHTPOIb IEPEBAKHO
pO3TIAAOTh K (YHKIIO JepXKaBHUX OpraHiB, Xoda JesKi BYEHI BIJHOCATh HOTO 1O METOMIB
yIpaBiiHHs, BOA4al0yd B KOHTPOJ JIUIIE TIEBHUH CMOCiO AisTIBHOCTI 1 MOMKIJIMBICTD BIUIMBY 32 HOTO
JIOTIOMOTOI0 Ha TOBEIIHKY BignoBimHOro o0’ekta [12, 17], abo po3rismar0Th HOro SIK OAMH i3
MPUHLMIIB JiSUTBHOCTI opraHiB aepxkasu [6, 343; 13, 11]. VY Oimpmocti poOiT KOHTPOIB
PO3TIISAAETHCS K OJIUH 13 OCHOBHHX 3aC00IB 3a0€3IICUCHHS JOTPUMAHHS 3aKOHHOCTI ¥ JUCIMILTIHKA B
JepkaBHOMY yrpaBiiHHi [9, 240; 14, 525].

Opnak, Ha HANIy OYMKY, Harlisq Ta KOHTPOJIb B aMiHICTPATUBHO-TIPABOBOMY aCIEKTi MalOTh CYTT€EBI
BiIMIHHOCTI, 5IKi HE JI03BOJIIIOTH 3aCTOCOBYBATH iX SIK CHHOHIMU. O4YEBUIHO, IO FOPUIUTHA KATETOPis
KOHTPOJIIO 3HAYHO INHpIIA 32 KATEeropil0 Harjsimy. AJDKEe Harjsi COpsSMOBAaHMK Ha BUSBICHHS 1
noTepe/PKeHHs il (4 Oe3NisuIbHOCTI) cy0’€KTIB, IKi MICTSTh O3HAKH IMpaBomopymeHHs. [lin wac
3MiICHEHHS HATJIAI0BOI [iSUTPHOCTI, BIANOBIMHWUN HATNSAOBUNA OpraH IEpeBips€ 3aKOHHICTh Ta
CHUCTEMAaTHYHICTh TEBHOI JisJIbHOCTI CyO’ €KTiB, MpOTe, BiH HE Mae€ MpaBa BTpy4yaTucs y IXHIO
OTIepPaTUBHY JAisIIbHICTh, 3aCTOCOBYBATH 3aX0/IM IPUMYCOBOTO BIUTMBY Ta CAMOCTIHHO MPUTSITaTH iX 10
BIZNOBIAAIBHOCTI. Y 3B’A3KYy 3 LIUM, BapTO 3BEpHYTH yBary Ha ayMKy, Buciosieny lO.I1. butskowm,
SIKWH 3ayBa)KyBaB, 1[0 HATJISII Ma€ Ha METi BUSBIICHHS Ta IONEPEIKEHHS PABOIOPYIIEHb, YCYHEHHS
iXHIX HACNIJKiB IIUISIXOM 3aCTOCYBaHHs ()OPM IMPOKYpPOPCHKOTO pearyBaHHs 0e3 mpaBa camMOCTiHHO
NPUTATATH BUHHUX JIO TIPABOBOI BiIIOBIJANBHOCTI, BTPYy4YaTHUCS B ONEPATHBHY 1 TOCHOAAPCHKY
TUSUTBHICTD T AHATIAIHUX 00’ €KTIB, 3MIHIOBATH a00 CKacOBYBAaTH aKTH ynpaBIiHHSA [9, 251].

HaromicTh, KOHTpONIIOIOYMI OpraH Mae MpaBoO, B pa3i BUHHUKHEHHS TOTpeOW, BTpydyaTucs B
OTEepaTUBHY MASUTBHICTD MiAKOHTPOJIBHHUX CYO’€KTiB (HajgaBaTh iM OOOB’S3KOBi JUIi BHUKOHAHHS
BKa3iBKH), 32 HEOOXiJHOCTI 3aCTOCYBAaTH 3aXOJH TPUMYCOBOTO XapakTepy (BIUIMBY), a TaKOX
CaMOCTIHHO MPUTATYBaTH 10 BiAmnoBiganbHOCTI. B.B. ABep’sHOB 3a3Hauae, 110 caMe BTPYYaHHS B
OTIEepPaTUBHY AiSUIBHICTH MIIKOHTPOJIBHOTO OpPraHy Ta MPaBO CaMOCTIMHO MPUTATaTH BUHHUX OCi0 10
FOPUMYHOI Bi/IMOBIAAIBHOCTI 1 € OCHOBHUMH BiJIMIHHOCTSIMH KOHTPOJTIO Bijx Harsiny [15, 453].

KoHTposip 3a BHKOpPHCTaHHSM Ta OXOpPOHOIO 3€Mellb — 1€ OAHa 3 HaHBaKIMBIIMX (YHKUIN
nyOJIIYHOTO YIPaBIIHHS, € PI3HOBUJIOM JIEP)KABHOTO KOHTPOJIO 3 ycCiMa TNpHTAMaHHUMH HOMY
3arajlbHAUMHU PUCaMU 1 Ma€e CBOi ocobmuBocTi [15].

OnHuM 13 HaANpPSMKIB YJOCKOHAJICHHS IOJIOKEHh YHHHOTO 3aKOHOJIABCTBA, SIKE BWU3HAYA€E 3acaju
3MIIHCHEHHS JIEPKABHOTO KOHTPOJIO 32 BHKOPHCTAHHSM Ta OXOPOHOK 3eMeNib B YKpaiHi, € aHami3
IeHEe3U KOHTPOJIIO y cdepi 3eMebHUX BIIHOCHH, JAOCBIIY HOPMOTBOPYOI MisUIBHOCTI B 3a3HaudCHI
cdepi, MO T03BOJIIE BUSBUTH HEMONIKH HOPMATHBHO-TIPABOBOTO PETYIIOBAHHS Ta BpaxyBaTH iX Y
MaiOyTHHOMY.

C.B. BacuibeB 3a3HauuB, IO 32 Yac MPOBEACHHS 3eMenbHOI pedopmu B YkpaiHi, BOHA Y CBOEMY
PO3BUTKY MPOWIIA JEKiJbKa €TaIiB, SKi MK COO0I0 OpraHiyHO B3aEMOIIOB’sI3aHI Ta BHUJILJIMB €TaId
3eMenbHOI pedopmu.
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I eranm (1991 — 1993 pp.) — posmepkaBicHHS 3eMili 1 Oe30IUIaTHA Iepemadya ii y BIIACHICTh
KOJICKTUBHHX TOCIOJAPCTB, & TAaKOX 3EMENbHUX MUSIHOK — TpoMajasHaMm YKpaiHu y TpPHUBATHY
BJIACHICTH TS BEICHHS 0COOMCTOTO MmificoOHOro rocmomapeTaa [16, 152-155].

[Ilomo KOHTPOIIO, TO CIiJ 33a3HAYMTH, IO Yy 3B’S3KY 3 MPOTOJIOIMICHHSAM HE3aJICKHOCTI YKpaiHu,
13 6epesnst 1992 pokxy BepxoBHoro Panoro Oyna mpuifHATA HOBa pEakilisi 3eMEIbHOTO KOJACKCY
VYxpainn, sxuit mise go 1 cigas 2001 poky, Ae mUTaHHS KOHTPOJIO 32 BHKOPUCTAHHSAM 1 OXOPOHOIO
3eMeb PeriaMeHTyBauCs 5 po3aiioM «KOHTpONb 32 BUKOPUCTAHHSM 1 OXOPOHOI 3€MENb Ta iX
MoHiTOpHuHT» [17].

Crarrs 93 3emenpHOTO Komekcy VYkpainm Bim 13 Oepesnst 1992 poky mepembavana 3aBIaHHA
JIep>KaBHOTO KOHTPOJIO 32 BUKOPHCTaHHAM 1 OXOPOHOIO 3eMelb, sIKi MOJsraiu y 3abe3ledeHHi
JoJepKaHHS BciMa Jep)KaBHUMH Ta TPOMAJCHKMMH OpraHaMd, a TakKOX IIiJIIPUEMCTBAMH,
yCTaHOBaMH, OpraHizalisMd 1 TIpOMaJsHaMHd BHUMOI 3€MEJIbHOTO 3aKOHOJABCTBA 3 METOIO
e(eKTHBHOTO BHKOPHCTaHHS Ta OXOPOHH 3eMeib. JlepikaBHUM KOHTPOJIb 32 BUKOPUCTAHHIM 1
OXOpOHOI0 3eMeNb 3AilcCHIOBanM Panu HapogHux jemyTaTiB ycix piBHIB, JlepkaBHUE KOMiTeT
Vkpaiau 1o 3eMeIbHUX pecypcax, MiHICTepCTBO OXOPOHH HAaBKOJIUIITHBOTO IMTPUPOIHOTO CEPETOBHIIA
YkpaiHu Ta iHII CIIelialbHO YIIOBHOBA)KEHI Ha Te eprkKaBHI oprann. OIHAK caM MOPSIOK 3IiHCHEHHS
JIep>KaBHOTO KOHTPOJIIO 32 BUKOPHUCTAHHSM 1 OXOPOHOIO 3eMellb 3a Tepio ii 3eMeIbHOTO KOJIEKCY He
OyB IpUHHATHIA.

[lepiox 3 1994 — 1999 pp. — oOymoBnenuit Ykazamu [Ipesunenta Ykpainu 3 akTHBi3allil 3eMenbpHOT
pedopmu i maroBaHHs 3eMedb, 1110 0yJ10 3ailicHeHo 1o 01 mrororo 1998 poky [23].

PernamenTanis nutanp oprasizauii Ta 3AiHCHEHHsI IEPKABHOTO KOHTPOJIO B Taly3i BUKOPUCTAHHS Ta
OXOpOHH 3eMellb Oyiia BBioOpaXkeHa B 3aTBepkeHoMy Yka3oM lIpesunenta Ykpainu Bix 10 mororo
1995 poky IonoxenHni «IIpo MiHicTepcTBO 0XOpPOHHM HABKOJMIIHBOTO MPUPOJHOTO CEPEIOBHIIA Ta
sepHoi Oe3nekn Ykpainw» [18]. BimmoBimHO 10 NMOKIAJACHMX Ha HBOTO 3aBJaHb, MiHekoOe3neku
Ykpainu 3000B’s3aHe OyJI0 3MIMCHIOBATH JEPXKAaBHUM KOHTPOJh 32 BHKOPHUCTAHHSM Ta OXOPOHOKO
3emenb. 3a [lonoxxeHHsM ipu MiHICTEPCTBI CTBOPIOBABCS CIIEHiaTbHHNA MiIPO3/ii, TOJOBHOI METOO
SIKOTO OyJI0 3MIMCHEHHS JEP)KaBHOI'O €KOJIOTIYHOro KOHTpoyto. 1[0 ¢yHkiio Oyso MOKIaJeHO Ha
JlepkaBHY eKOJIOTIUHY iHCHekIit0 MiHnekoOe3neku Ykpainu. L{s iHCHEKIis mpeacTaBiisjia CUCTEMY
pEeTiOHANIBHUX 1 TEpPUTOpiaJbHUX OpraHiB JepXKaBHOI BUKOHABUOI BIAJH, IO OPTaHI3OBYIOTH 1
MPOBOJATh KOHTPOJb Y Taly3i OXOPOHM HAaBKOJIMIIHBOTO MPUPOAHOTO cepepoBuiia. [lepkaBHa
€KOJIOTIYHA I1HCIEKI[is, BIIMOBIJIHO 10 TOKJIAJCHUX Ha HEl 3aBAaHb, 3JIMCHIOBAJA JICpP)KaBHUMN
KOHTPOJIb 32 JIOJICP’KaHHSAM BUMOT 3aKOHOIABCTBA B raly3i BAKOPUCTAHHS Ta OXOPOHH 3eMedb [19].

[ounnatoun 3 2000 poky, B YKpaiHi poznodanacs 3eMenbHa pedopma, 1o nepeadadana B TOMY YUCIi
MUTaHHS JIEP)KABHOTO KOHTPOJIIO 32 BHKOPHCTAHHSAM Ta OXOPOHOIO 3EMejb, SKi IOJISATald B!
1) migBuieHHI e()eKTUBHOCTI JEP)KABHOTO YIPABIIHHS 3€MEIbHUMHU pecypcamu; 2) MOJIIIIeHH]
opraHizaiii KOHTPOJIO 3a BHKOPHCTaHHSM Ta OXOPOHOI 3eMellb; 3) yJOCKOHAIICHHI HOPMATHBHO-
MpPaBOBOI Ta METOJMYHOT 0a3u PO3BUTKY 3eMenbHUX BigHocuH [20].

Byno npuiinaTo HOBHIT 3emenbHUN Komeke Ykpainu Bim 25 xoBTHsa 2001 poky, B SKOMy BIEpIIe
BU3HAYEHO BUAM KOHTPOJIIO 32 BHUKOPHUCTAHHSAM Ta OXOPOHOIO 3€MeNb, a caMe: JepKaBHHH,
CAMOBDSAJHHN Ta TPOMAJCHKUI; 3aKpiIUNIEHO KOJO CYO’€KTiB, IO 3MIHCHIOIOTH KOHTPOIb 3a
BUKOPUCTAHHIM Ta OXOPOHOIO 3€Mellb; BU3HAUYEHO MOBHOBAYKEHHSI OPTaHiB BUKOHABYOI BiIaH y cdepi
3/1CHEHHS KOHTPOJIIO 32 BUKOPHCTAHHSIM Ta OXOPOHOI0 3eMenb [21].

Ha BukoHaHHS MOJNOXKEHb 3€MENIBHOIO KOJEKCY YKpaiHM LIOIO BpEryJroBaHHS cdepu Aep>KaBHOIO
KOHTpOJIIO 32 BHKOPHCTaHHSIM Ta OXOpOHOIO 3eMmejb, BepxoBHa Pama Yxkpainu 19 uwepsus 2003 poky
npuitHsia 3akoH Ykpainu «IIpo nepaBHUIT KOHTPOIH 32 BUKOPUCTAHHSAM Ta OXOPOHOIO 3eMeliby [22].

3rigHo 31 ctarTero 5 3akoHy, Aep)KaBHUII KOHTPOJIb 32 BUKOPHUCTAHHSIM Ta OXOPOHOIO 3eMellb YCiX
Kareropiii Ta opM BIACHOCTI 3IMCHIOE NEHTPAJbHUN OpraH BHUKOHABYOI BJaJH, KU 3a0e3mneuye
pealizaliro Jep:kaBHOI MONITHKU y cdepi HarIsay (KOHTPOJII) B arporpOMHCIOBOMY KOMIUIEKCI —
Jlep>kaBHE areHTCTBO 3eMEIbHUX pecypciB YKpaiHu.

Jlep)xaBHMII KOHTPOJbL 3a JOTPUMAHHSAM BHMOTI 3aKOHOJABCTBA YKpalHU IIPO OXOPOHY 3€MENb
3MIHCHIOE LIEHTPAJIbHUI OpraH BUKOHABYOI BIIAIM, SIKHI 3a0e3edye peasizalliio Iep:KaBHOT MOTITHKH
31 3AificCHEHHsS Aep)KaBHOTO Harfisay (KOHTPOIO) y cdepi OXOpPOHHM HAaBKOJIHUIIHBOTO HPUPOIHOIO
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CEpEIOBUINA, PAIliOHATLHOTO BHKOPWUCTAHHS, BIATBOPEHHS 1 OXOPOHU TMPHUPOJHUX PECypciB —
MiHICTepCTBO €KOJIOTII Ta MPUPOTHUX PECYPCiB Y KpaiHU.

MOHITOPHHT POAIOYOCTI TPYHTIB 3eMeJb CLIBCHKOTOCHOAAPCHKOTO TMPHU3HAYEHHS Ta arpoxiMiuyHy
MAacTOPTH3allil0 3eMellb ClIbCHKOTOCIOJAPCHKOTO MPHU3HAYEHHSI TMPOBOIUTH IICHTPAIbHUN OpraH
BUKOHABYOI BIAgyd 3 TMUTaHb arpapHoi MOMTHKA — MIHICTEPCTBO arpapHoi TOJITHKH Ta
MIPOIOBOJIbCTBA YKpainwm [22].

OTxe, AepKaBHHUI KOHTPOJIb 32 BUKOPHUCTAHHSIM Ta OXOPOHOIO 3€MeJNb € CYKYIHICTIO 3/IHCHIOBAHUX
OopraHamy JIep>KaBHOT BJaJ OpraHi3amiiHO-TIPABOBHX 3aXOJiB, CHPSIMOBAHUX HAa CIHOHYKaHHS
Cy0’€KTIB 3eMEeNbHHX BIJHOCHH JO BHKOHAaHHS TMPABWI 1 JOTPUMAHHSI HOPM 3EMEIBHOTO
3aKOHOJ/IaBCTBA, [0 MAa€ Ha METi 3a0C3MEYCHHS PaIliOHATBLHOIO 1 €(PEeKTUBHOrO BUKOPUCTAHHS Ta
OXOPOHH 3EMeb.

JocmimkeHHs ICTOPHYHOTO PO3BUTKY AEPKABHOTO KOHTPOIO Y cpepi 3eMeTbHIUX BiTHOCHH JTO3BOJISIE
BUIIJINTH TaKl €TaIu:

| eran (1991 — 1993 pp.) — xapakTepu3yeThCsi OCOOIMBUMHU OPTaHAMHU, SIKi 3/IIHCHIOBAIN JICPKaBHUMN
KOHTPOJIb 32 BAKOPUCTAHHSAM 1 OXOPOHOKO 3eMEJTb.

Il eTamr (1994 — 1999 pp.) — XapaKTepu3y€eTHCA CTBOPSHHSM CHEIiaIbHOTO MiAPO3ALTY, METOIO SKOTO
OyJ0 3miMiCHEHHS JEepPXKABHOTO EKOJIOTIYHOTO KOHTPOJ — Jlep»aBHOiI €KOJIOTrIYHOI IHCIEKINT
Minekobe3nexku Ykpainu.

1l eram (2000 — notemep) — O3HAMEHYBaBCS IPOBEACHHSAM 3eMebHOI pedopmu, pedhopmoro
UEHTPaJbHUX OpPraHiB BUKOHABYOI BIAJAM Ta CTBOPEHHSIM TPHOX OPraHiB JIEPKABHOTO KOHTPOIIO Y
cdepi 3eMenbHUX BigHOCHH [20; 24].

[Topsim 3 muM, HOPMAaTHBHO-TIpaBOBa 0asa, IO PEIIAMEHTY€E IOPSIOK 3IIHCHEHHS KOHTPOIIO 32
BUKOPUCTaHHIM Ta OXOPOHOIO 3eMelb, € HeJJOCKOHaNO00. [lo-Tiepie, BoHa MiCTUTh 3HaYHY KiJIBKIiCTh
ONaHKETHUX HOPM, SIKi YCKIIQJHIOIOTH iX 3aCTOCYBaHHS W ICTOTHO 3HWKYIOTh E€(QEKTHBHICTH iX
perymorouoi cunn. llo-mpyre, € Garato HediTkux, Oe3ampecHHX (HOPMYIIOBaHb U NEKIapaTUBHUX
HOJIO’KEeHB, SIKi TPAKTUYHO HE BIUIMBAIOTH HA 3/IHCHEHHS JEP)KaBHOTO KOHTPOIIO 32 BUKOPHCTaHHSIM
Ta OXOPOHOIO 3eMedb. [10-TpeTe, nesiki HOpMH He MaloTh BiJIMOBITHOTO MEXaHi3My peaizarii.
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PO3ALJI V. AIMIHICTPATUBHE TA ®IHAHCOBE ITPABO

VK 34 (092) Ertuxees (477)

YYEHDI-AIMUHUCTPATUBUCT AJTEKCAH/IP ®EJJOPOBUY EBTUXUEB:
’KU3Hb, TPY/Ibl, OCHOBHBIE HAYUHBIE [OJIOKEHUS
(K 135-JIETHIO CO JIHSI POKIEHUST)

Komomoen T.A., m.10.H., mpodeccop

3an0p0z>;cc;<uﬁ H(llzﬂxlOHCl]leblMu YHUsepcumem

B cratbe Ha ocHOBe NMpopabOTKH Pa3HOOOPA3HBIX SHUUKIONEIUUECKUX, CIPABOYHBIX, YUEOHBIX, HAYyUHBIX
UCTOYHUKOB TIOJA€TCS AaHAIM3 OCHOBHBIX STAlOB JKH3HM OJHOTO U3 KOPU(EEB OTEUYECTBEHHOTO
aJIMIHHICTpaTUBHOTO IpaBa Anekcanapa @emoposuya EBTHXueBa, ero poib W 3HAUCHHE B CTAHOBICHHU U
pa3sBUTUU aJAMUHUCTPATUBHO-IIPABOBOM HAayKW, pe3ysbTaTbl HAyYHBIX HCCIEAOBAaHMN, UX 3HAYCHUE AT
COBPEMEHHOCTH, CBA3b C HOPMOTBOPUYECKAM IMPOLECCOM.
Kutouesbie cnoea: aomunucmpamusHoe npago, AOMUHUCMPAMUSHO-NPABOBAs OOKMPUHA, NpeoMem, CUcmema,
AOMUHUCTPAMUBHYLIL AKM, 3AKOHHOCTb.

Konomoens T.O. BUEHUI-AIMIHICTPATUBICT OJIEKCAH/IP ®EJJOPOBUY €BTUXIEB: JXUTTS,
TTPAIIL, OCHOBHI HAYKOBI ITOJIOXKEHHSA (1O 135-PTYYA 3 JHS HAPOJUKEHHS) / 3anopisbkuii
HalliOHAJTBHUH YHIBEpCUTET, YKpaiHa
Y craTTi Ha MmiACTaBi ONpaOBaHHS PI3HOMAHITHIX EHIIMKIONEANYHO-I0BITHUKOBHX, HABUAIbHUX, HAYKOBHX
JDKepel TOAEThCsl aHali3 OCHOBHHUX €TalliB JKUTTS OIHOTO i3 KOpH(eiB BITUYM3HSIHOTO aJMIHICTPATHBHOTO
npaBa Onekcannpa DemopoBuua €BTHXi€Ba, HOro ponb i 3HAYCHHS Y CTAHOBICHHI Ta PO3BHUTKY
aIMIHICTPAaTHBHO-TIPABOBOI HAyKH, Pe3yJIbTaTH HAYKOBHX JOCIIIKEHb, X 3HAYEHHS JUIS Cy4acHOTO Iepiofy,
3B’5130K i3 HOPMOTBOPYHM ITPOLIECOM.
Knwouosi  cnosa: aominicmpamuere npago, aOMIHICMPAMUSHO-NPAgoea OOKMPUHA, npeomem, cucmemd,
AOMIHICMpamuenull akm, 3aKOHHICMb.

Kolomoets T.A. LEADING SCHOLAR OF ADMINISTRATIVE LAW ALEXANDER FEDOROVICH
EVTIKHIEV: LIFE, WORKS, BASIC SCIENTIFIC PRINCIPLES (THE 135 TH ANNIVERSARY OF
HIS BIRTH) / Zaporizhzhya national university, Ukraine

The article analyzes the creative and way of life of scientist of administrative law Alexandra Fedorovicha
Evtikhieva, the bright representative of the national legal and administrative sciences end of the 19th — early
20th centuries.Noting the complexity of the environment, which was formed, and subsequently worked a
scientist in the article focuses on his active life position, successfully combining research, teaching at the
Kharkov Institute of National Economy, with normative while working in the institutions of justice,
specialized institutions of the Council of national commissioners of the Ukrainian SSR? Noting the huge
contribution A.F. Evtikhieva to the formation and development of the legal and administrative science,
focuses attention on the main provisions of his works, which have not lost their significance until today.There
are enough substantiated his suggestions regarding the division of administrative law on the general and
specific parts, which later served as the foundation for the industry to appropriate research.Very original for
its time it was formulated provisions on administrative acts, their classification, and the delimitation of the
adjacent legal institutions.These provisions do not lose relevance even today.The contribution of the jubilee
problematic issues in the study of object, the subjects of administrative law, the law in administrative activity,
the rationale for the formation of the state of administrative justice. Jubiljar directly participated in the
preparation of the Administrative Code of the Ukrainian SSR in 1927, scientific and practical commentary to
it, its official publication with additional material.

Cardinal reformation doctrinal legal processes significantly affected the fate of A.F.Evtihev actually
predestined harsh criticism of his work in the 30s XX, scientific oblivion, the lack of accurate facts about the
last years of his life.
However, his scientific heritage, the result of design rule, interpretive activities are an integral part of
Ukrainian better scientific legal heritage and today they are a part of the scientific foundation for the
normative and practision activities.
Key words: administrative law, administrative law doctrine, the subject, the system, the administrative act,
legality.

B 2014 rogy ortmeuaercs 135 ner co OHA POXKIEHUS BEIMKOTO YYEHOIrO-aJMHUHHCTPATHBHCTA
Anexcannpa @enoposruya EBTuxuena.
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Pomuncs A.®. EptuxueB B 1879 r. B c¢. Uamobenr Enucetickoro moBera EHucelickoli ryOepHUH
(Poccutiickas deneparus). [locie ycrenHoro OKOHUYaHUS IOPUANIECKOro (hakynprera XapbKOBCKOTO
yHUBepcuTeTa Obl1 ocTaBieH npodeccopckum ctunenauaroM. C 1907 r. — npuBaT-qoueHT Kadeapb
aIMUHHUCTPATUBHOTO  MpaBa  XapbKOBCKOI'O  YHHBEPCHTETa W OJAHOBPEMEHHO  yUYHUTENb
3aKOHO/IaTeNbCTBa B XapbKOBCKOM peaibHOM yumimine. B mepmox 1908-1909 rr. Haxommics B
3arpaHnYHON HaydHOW KomaHmupoBke B Ilapmke, oOywancs B bepmmuckom yHmBepcutere. B
JanpHeleM ObIT 3a4MclieH MIIAALIMM KaHIUAATOM Ha cyneOHble JOIDKHOCTH NMpH XapbKOBCKOH
cyne6noit mamare. C 1911 r. — coBeTHHK T'yOepHCKOTO ympaBieHus B JoOnmHE, B TOM X€ TOay B
Jiobmmae A.®. EBTHXHEB yCHEIIHO 3aluIaeT IUCCEPTAIMI0 Ha COMCKAaHWE CTETIeHH MarucTpa o
MoOHOTpaduu «3aKOHHAs CWiIa akTOB agMHUHUCTpauuu». B 1912-1917 rr. pabotan B AenapraMeHTte
IYXOBHBIX JIe]l ”HOCTPaHHBIX BepoucnoBeaanuii B [leTporpane 3aBeayionuM HayqHOM OMONMHOTEKH, a
c 1916 r. — 3aBemyromM otaeneHneM (MOJOTIAEIIOM OT/IENEHHWs) 3aKOHOMATENBHBIX MPOEKTOB. B
nepuon 1918-1919 rr. mpoxoaun ciyxx0y B Hapxomate roctuuun PCOCP, a taxke npenomaBan B
By3ax MockBbl 1 CmoneHcka. JlokTop ropuamueckux Hayk, mpodeccop ¢ 1918 r. C 1920 r. — B
XappKoBe: 3aBEAYIONINI OTAENeHUs] 3aKOHOIATeNbHBIX MpoekToB Hapkomara roctummu YCCP u
npoeccop rpuANIEcKoro (akynpreTa XaphbKOBCKOTO HHCTUTYTa HAPOIHOTO XO3siicTBa, ¢ 1921 1. —
PYKOBOJHUTENH CEKIIUHN aIMHHUCTPATHBHOTO MpaBa Kadeapsl MpodIeM COBPEMEHHOTO MpaBa 3TOTO JKe
¢akymprera. C 1926 1. — 1O COBMECTHUTENLCTBY mpodeccop aIMUHUCTPATHBHOTO IIpaBa
I'eogesmdeckoro mHcTHTyTa. B 3TOT )€ mepmon A.D. EBTHXHEB NpUHUMAET aKTHBHOE y4acTHE B
3aKOHOMPOEKTHOM Tporecce. B mepuoa ¢ 06.10.1924 r. mo 03.02.1925 r. OH Bo3ri1aBUI CIEHUANBHYIO
noakomuccuto Komuccum paccmorpenust 3akoHonmatenpHbix mnpeasuacHuit npu CHK VYCCP,
CO3/IaHHYIO IS TOpabOTKHU MpoekTa AnqMuHUCTpaTuBHOTO Kozekca Y CCP, KoTopslif ObLT yTBEPKACH
B 1927 r. UMeHHO ¢ 3THUM KOJU(HUIMPOBAHHBIM aKTOM CBsi3aHBl MHOTHE roipl FOOumsapa. OH He
TOJIFKO TIPUHUMAJI aKTUBHOE y4acTue B pa3paboTke, 0OCYXIEHHH €ro MPOeKTa, HO U B MOJITOTOBKE
opumHMaIbHOTO TMOCTaTeHOro KOoMMeHTapus K Hemy (1929 r1.), oduImambHOrO H3HAHHUA C
JOTIOJTHUTENbHBIME MaTepuatamu (1935 r.).

B 20-30-x rr. XX cr. ObUM OMyOJIMKOBAaHBI €0 OCHOBHBIE Hay4yHbIe TPyIbL: «JlecsaTHHHas cuctema B
aIMHHHCTPAaTHBHOM CYAONPOHM3BOJCTBe (aenoBonctse)» (1921 r.), «O0 agMUHHCTPaTHBHOM JCICHHUN)
(1925 1.), «Koucturyrmmst AMCCP» (1925 1.) 1 KOHeUHO ke /1Ba pyHIaMEHTAIBHBIX yaeOHNKa «OCHOBBI
COBETCKOTO 3JIMUHHCTPATUBHOTO mpaBay (1925 r.), «AaMunucTpaTuBHOE TpaBo» (1930 1.).

Bo wmHOrom Oyayunm enuHombIiieHHHKOM AWM. EnmcrparoBa, A.D. EBTuxmeB paccMaTpuBai
aAMHMHUCTPAaTUBHOE IMPABO KaK «CHCTEMY IOPHUAWYECKHUX MPHHLUIOB, KOTOPBIE PETYIHPYIOT
rOCYJapCTBEHHYIO J1EATEbHOCTD, HAIIPABICHHYIO Ha oOecrieueHre 0€30IacHOCTH U 0JIarOCOCTOSHHUS,
npenmyliecTBeHHO, Tpyasmmxcs B CoBerckux PecmyOmukax» [1, 4-5], TeM caMbiM, OrpaHUYHBAI
npeaMeT aJAMUHHCTPATUBHOTO IpaBa TOJIBKO OOLIECTBEHHBIMH OTHOIICHHSMH, BO3HUKAIOIIMMH B
mpolecce yrnpaBleHUECKON NesTeIbHOCTH rocynapeTsa u ee areHroB. Ilpu stom KOOGmsip Hacrausan
Ha TOM, YTO HOPMBI aJIMHHHCTPATHBHOTO TpaBa B TO K€ BpeMs HE JOJDKHBI 3aTparuBath chepy
BOEHHOTO M MEXAYHApOJHOTO YIPaBJICHUA, IIOCKOJIBKY IOCIEIHIE JODKHBI PETYINPOBATHCS UHBIMU
oTpacisiMu mipasa [1, 4-5]. Ananu3 nonoxxenuit pador A.®. EBTuxueBa cBUIETENBCTBYET O TOM, YTO
OH, OCYILECTBIISISi IIOMCK HawOoJee MPUEMIIEMOTO» OIpeJeNICHUs] aJIMUHICTPATUBHOTO TpaBa, He
npecieoBal Ieau 000CHOBAaTh OCOOCHHYIO CYIIHOCTb COBETCKOTO aJMHHHUCTPAaTUBHOIO IIpaBa, a Ha
000pOT, aKLEHTUPOBaJ BHUMAaHHME Ha TOM, YTO B YCIOBHSAX CYIIECTBYIOIIMX Ha TOT MEPUOL]
rOCyJapCTBEHHO-TIONUTHYECKUX Pealiiii Ha MOIJIO OBITH MHOTO aAMHHUCTPATHBHOTO IpaBa, a TOJIBKO
COBETCKOE€ aJIMUHUCTPATHUBHOE IIPaBO, KOTOpPOE Bce Oosiee u Oosee OyneT HalOMHUHATH «IIOJIHIEHCKOe
IpaBo MpeabIAyIHX Bpemen» [2, 30].

OnHuM w3 mepBbIX B agMHUHUCTpatuBHOW Hayke A.®D. EBtuxmeB oOocHOBan JeneHue
aaMuHHCTpaTuBHOrO mTpaBa Ha OOmy u OcobenHyro wactb. llpm 3TOM, B OTIHYHE OT
B.JI. Ko6aieBckoro, KOTOPHIN U OTPaHUIHIICS TaKuM JesneHneM, A.D. EBTUXHEB IeTaTu3upoBall CBOIO
MO3HULMIO IO ATOMY BOIIPOCY, @ HWMEHHO, HaXOISCh IO/ OINpPEICNICHHBIM BII€YaTICHHEM paldoT
€BPOMNENHCKNX YUEHBIX-IOPUCTOB, MPEIOKII Pa3fenTh aAMHHACTPATUBHOE NIPABO HA TAaKWE YaCTH:
1) opranuzanys aIMUHUCTPATUBHBIX YUPSKACHHH; 2) (HOPMBI JEATEIBHOCTH aJIMHUHUCTPATUBHBIX
YUpekACHUH; 3) aJMUHUCTPATUBHO-TIPABOBbIE OTHOIICHHS; 4) aIMHHUCTpPATUBHAS NESITEIBHOCTH B
pa3HBIX OTpacisiX; 5) obecrieueHne 3aKoHHOCTH B chepe ynpasienus [1, 14].

3HaunTenpHOe BHMMaHue lOOwmsp yaenmn cyObekTaM agMUHHCTPAaTHBHOTO IpaBa Kak B JIMIIE
aJIMMHHCTPAaTUBHBIX OPTaHOB, TaK M WHAMBHIYaJIbHBIX CyOBEKTOB — TpaxkaaH. Mccmemys mpoOnemy

Bicnuk 3anopizbkozo nayionansnozo ynieepcumenty Ne 1,2014



90

y4acTHsl aIMUHHUCTPATUBHBIX OPraHOB B aJIMUHUCTPAaTHUBHO-NIPABOBBIX OTHOLICHUsX, A.D. EBTHXUEB,
B OTJIMYHME OT CBOMX coBpeMeHHUKOB — A.M. Emuctparosa, B.JI. KobaneBckoro, pykoBoICTBOBAJICS
NPEUMYIICCTBEHHO IOJIOKECHUSAMH JIOMUHHUPYIOLIEH Ha TO BpeMsl TOCyJapCTBEHHO-PAaBOBOM
UIC0JIOTHH, 0OOCHOBBIBAsI MOJIOKEHHUS O TOM, YTO B TOCYAAapCTBE Ha TO BPEMs JAEJICHUS BIACTeH He
CYLIECTBOBAJO, BO3MOXHBIM OBIJIO JIMIIb pa3feleHHe TOCYNapCTBEHHBIX (YHKIMHA MEXIy
OIIpeNIeJICHHBIME TOCYAApCTBEHHBIMHM OpraHamu. lIpm 3TOM Takoe neneHHe HMMENO BCEro JIMIIb
YCIOBHBIA XapakTep, MO0 OpraHsl BIACTH, OPraHbl YIpPaBICHUS M CYAbl MOTYT OJHOBPEMEHHO
BBITIOHATH KaK aJIMAHHACTPATUBHBIC, TaK U IOpUCANKINOHHBIe ¢yHKImH [1, 74]. He cocpemoraumBas
CBO€ BHHMMaHHEe Ha (yHIAMEHTAJbHOM HCCIICAOBAHUU BOIPOCOB IIPABOBOIO IIOJNIOKEHHUS U
0coOeHHOCTEeH aJIMUHHUCTPATHUBHBIX OPTaHOB B CPaBHEHHWH C JAPYTMMH OpraHaMu TOCYAapCTBEHHOM
Biactd, A.D. EBTuxueB B T0 xe BpeMs pa3paboTan YHUKaJIbHYIO MOJENb UX KJIacCU(PHUKALINH, a TAKKe
000CHOBAJ HELENECO00Pa3HOCTh BKIIOUCHHS B CHCTEMY I'OCYAAapCTBEHHOI'O YIIPABJICHUS COBETCKOI'O
rocyJapcTBa OpraHOB MECTHOTO CaMOYIpaBICHHs, YTO OBUIO BOCIPHHATO B TOCIEAYIOIIEM U
YUEHBIMU-a/IMUHUCTPATUBICTAMH W 3aKOHOJATeJeM Npu MOAU(PUKAIMHA CHCTEMBl CyOBEKTOB
MyOJIMYHOTO YIPABIEHUS, B KOTOPYIO BbIIICYKAa3aHHbIE OPraHbl HE BKIIOYAIUCH, HEOOXOAUMOCTh U
BO3MOXHOCTh cymiecTBoBaHUsI KoTopblX B CCCP Ha TOT MOMEHT MOJHOCTBIO HCKiIFoUanach [2, 103-
104]. Ananu3z pador A.®D. EBTxueBa mo3BojsieT rOBOPUTH O TOM, 4TO OONBINWI MHTEpEC A HETO
NPEACTABISUIM KOJUIGKTUBHBIC CYOBEKTHl aJIMHUHHMCTPATHBHOTO MpaBa, O YE€M CBUAETEIBCTBYET M
COJepKaTeNIbHOE HAIOJHEHHE €ro TPYAOB M apXMBHBIC JaHHBIE O HAYYHBIX IOKJIanax 3acedaHuil
CeKIMM aJMHHUCTPATUBHOIO TMpaBa Kadeapsl mnpolieM COBPEMEHHOrO MpaBa XapbKOBCKOTO
WHCTUTYTa HapoOJHOTO X03siicTBa. Tak, HarpuMmep, B HOsiOpe 1926 1. Ha 3aceJaHUU BBILICYIOMSHYTOMH
ceKkuuM Obu1 3acimymaH (yHzameHtanbHeld nokian FOOwmsapa Ha Temy «lOpumuueckue nuuna
HY6HI/ILIHOI‘O ImpaBa», IOJIOKCHUA KOTOPOIro 6LIJ'H/I IMO3UTUBHO BOCHPHUHATBEI 4Y€PE3 OIMPECACICHHOC
BpeMsi MHOTHMH YYeHBIMU-aJIMUHHUCTpaTHBUCTaMU. OTHOH M3 OCOOCHHOCTEH 3TOro JoKjana
COBPEMEHHHKH BBLACTHIN apTyMEHTALUIO YUCHOTO MPAaKTHYECKON HApPaBJIEHHOCTU KaK XapaKTepHOH
YepThl aAMHHHACTPATUBHOTO mpaBa Toro BpemeHu [3, 453]. JlocTarodHo pe3oHaHCHBIM OBLIO U
BeicTyIuIeHne KOOunsipa Ha 3aceqanuu BeimeynoMsiHyTor cekuuu 30.03.1928 r. B xone obcykaeHus
noknana A.JL Manunkoro o0 OpraHM3allid CENbCKAX COBETOB, B KOTOPOM Y4YEHBIH 00OCHOBAI
HEIeJIeCO00Pa3HOCTh CYIIECTBOBAHUS B CHCTEME CYOBEKTOB IMyOIMYHOTO YIIPABIEHUS (B €ro Tpynax
MPOCIICKUBACTCST TEHACHIMSA K MOJU(UKANNUK TOHATUHHOTO psifa, C 3aMEHOH «myOJIMYHOTrO
YIPaBIEHUSD «TOCYIaPCTBEHHBIM YIIPaBJICHHUEM)) BBIIIIEYKa3aHHBIX COBETOB, a TAK)KE PACKPUTHKOBAI
TEHJIEHIMIO K YHU(HUKAIMU COBETCKOIO cTpouTenbcTBa [3, 453]. Yaenss BHUMaHHE KOJJIEKTHBHBIM
cyObeKTaM aJMUHHCTPATHUBHO-TIPABOBBIX OTHOIIEHHH, A.(D. EBTMXHEB IOCTaTOYHO MOBEPXHOCTHO
aHaJIU3pOoBaJl aHMHHHCTpaTHBHO'HpaBOBOﬁ CTaTyC rpax/iaH, 00BSICHSS 3TO TEM, YTO «HUHTCPECHI
JMLa, ero MpaBa, 0OS3aHHOCTH B COBETCKOM TOCYIApCTBE 3aHMMAIOT BTOPOCTEIIEHHOE 3HAYCHHE B
CPaBHEHHUH C TOCYIapCTBOM, a MOATOMY, HE TPEOYIOT IeTalIbHOrO n3ydeHus» [1, 4-5].

WHTepec mpeAcTaBISIOT M MOJIoKeHHs pabor OOmmspa 00 agMHHUCTPATUBHBIX akKTaX, HX
KJIaccu(UKaIMKM Ha HOPMATHUBHBIC, HHIMBHyalIbHbIC, FOPUCAUKIIMOHHBIE. JI0CTAaTOYHO TOBEPXHOCTHO
aHAIM3UPYS HOPMATHBHBIC aKTHI YIIPABICHH, (PAKTUYECKH TyOJIHPYs B CBOMX paboTax HOpMAaTUBHEIC
¥ JJOMUHHPYIOIIME HA TO BpeMsl JIOKTpUHAIbHEIE TonoxkeHust, A.D. EBTuxues, KpoMe BCeTro mpoyero,
BBIJICJISIET €lle OJWH BWJ HOPMATHUBHBIX aKTOB YNPAaBJICHUS — aBTOHOMHBIC INPaBUIA, KOTOpPhIE HE
OXBATBIBAIOTCS TEPMHUHOM «OO0S3aTENIbHBIE MMOCTAHOBICHHS», IOCKOJIBKY CYyOBEKTaMH WX W3/IaHHSA
ObUTM HE TOCYJapCTBEHHBIC OpTaHbl YIPABICHUs, a HEroCyJapCTBEHHBIE WM XO3SHCTBEHHbIC
00bETUHEHUS, KOTOpPhIe TPHUBIIEKAIHCh K BBIMOJHEHHIO HEKOTOPBIX YIPaBIeHYECKHX (YHKIUH
(xo3stiicTBeHHBIE OpraHu3anuy, mnpodcorosbl) [1, 173-176]. B 1o xe Bpems, OOuisip mocratoyno
JeTaJbHO OCTaHABIHMBACTCS HA XapaKTEPUCTHKE MHAMBHUIYAJILHBIX aKTOB YIPABJICHUS, KOTOPHIE, O
€ro MHEHUIO, MPECIEAYIOT Ieb «BIHUSATh HA KOHKPETHbIE OOCTOSTENHCTBA, KOTOPHIE BO3HUKAIOT B
JKU3HU OOILECTBA WU OTACIbHBIX rpaxkaan» [4, 45-46; 2, 183]. YuuTeiBas UX MHOTOYUCIIEHHOCTh U
pasHooOpasue, yueHbIH-aAMUHUCTPATUBUCT NPEATIONKUI UX Kiaccudukanuo. M, XoTs um Ob1 BeIOpaH
BCETO JIUIIb OJTUH KPUTEPH JUIs KIacCU(PHUKAIMU — CyOBEKTOB PUHSTHS, CYOBEKTHI BIACTH, JICJICHHE
BJIACTH, €My Y/AaJOCh aKICHTUPOBATh BHUMAaHHE Ha OYEHb BAKHOM BOIPOCE — HEOOXOIMMOCTH
pasrpaHuveHus] ABYX NPUHIMIIHAIBHO Pa3HBIX BUAOB JESTEIBHOCTH, aAMHUHHUCTPALMH, a NMEHHO:
paspernieHus myOIMYHO-IIPaBOBBIX CIIOPOB W BBIOJIHEHUS MO3UTUBHBIX 3a/1a4 yrpasieHus. [Ipu stom,
caM aBTOp KOHCTaTHPOBAN, YTO JICHCTBYIOIEE HA TO BPEMs 3aKOHOJIATEIbCTBO HE MO3BOJISLIO ATOTO
c/ienarth, Kak U pa3rpaHu4uTh FOPUCIUKIIMOHHBIE U HEIOPUCAUKIIMOHHBIC aKThI, IIOCKOJIBKY 3TH BUIBI
JeATeIILHOCTH BBIIIOJIHSIIMCH OJTHUM yupexaeHueM [4, 45-46].
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VYiensisi BHUMaHWE KIacCU(QHKAIMU WHAWBUAYaATbHBIX akToB ympasieHus, A.D. EBtuxueB co
BpPEMEHEM HECKOJIbKO M3MEHSIET CBOIO MO3UIIMIO U, B OTIHYUE OT IMOJIOKEHHI PadOTHI «3aKOHHAS CHIIa
aKTOB ympaBicHHS», B «OCHOBaX COBETCKOTO aJIMHUHUCTPATUBHOIO TpaBay» MpeiaractT JOCTATOYHO
JETATU3UPOBAHHYIO YCIOXKHEHHYIO MOJIEIH KIIACCU(UKAIMOHHOTO JICJICHHS BBIMICYKAa3aHHBIX aKTOB C
WCITIOJIb30BaHUEM HECKOJBKMX KpUTepHEeB. Tak, OH MpejiaraeT WHIUBHUIyalbHbIC aKThl YIPAaBICHUS
MOJPa3/ieNiATh Ha OJHOCTOPOHHHME W JIOTOBOPHBIC, BO-TIEPBBIX, HAXOJUT CBOE OTPAKCHUE
rOoCy/lapCTBCHHAsT BJIACTh, MPHHYXJCHHE, BO-BTOPBIX — COTJIACOBAaHWE BOJIM CTOPOH, KOTOPBIC
JoroBapuBaroTcs. [Ipu 3TOM, OJHOCTOPOHHHWE aKThI JEJSATCS Ha: a) HaIpaBJICHHbIC HA JINYHOCTh
(mpuBOx, apecT, 3ajep)kaHWe W T.I.); O) HalpaBleHHBIE Ha HWMYIIECTBO TpaxknaH (KoH(MHCKanus,
PEKBH3UIIHSA, SKCIpONpHanuss U T.1.). [I03UTHBHO OIICHWBAas CTPEMJICHHE YYEHOTO TPEIJIOKUTh
JETATN3UPOBAHHBIN BAPUAHT KJIACCU(UKAIIUU COOTBETCTBYIOIINX aKTOB, B TO )K€ BPEMs BHE TIOJIS €r0
BHUMAaHUS, K COXAJICHHIO, OCTAIOTCS aKThI-JICHCTBHS, AKTHI-IOKYMEHTBI M MX pasrpaHUUYCHHE, KaK U
pasrpaHUYeHUE aKTOB OT MaTepHalibHBIX oneparmii [2, 191]. Tem He MeHee, chopMUpOBaHHBIC €IIIE B
T€ TOABI JTOKTPUHAIBHBIC IOJIOKCHUS 00 MHIWBUAYAIBHBIX aKTaX YMPaBJICHUS HE YTPATWIH CBOCH
NEHHOCTH W JI0 HACTOSINErO BPEMEHH, BOCHPUHHMAIOTCS Kak 0a30Bble MPH HUCCICIOBAHUU
COOTBETCTBYIOIIIEH MPOOJIEMATUKN COBPEMEHHBIMU YYEHBIMU-a IMHUHUCTPATUBUCTAMHU.

JloCcTaToOuyHO OpHrHHAJIBHBI TeopeTndyeckue oOocHoBaHus A.D. EBTHxmeBa BONPOCOB OOECCUCHUS
3aKOHHOCTH B cdepe TOCYIapCTBEHHOTO VyIpaBieHUsS. B  yCIOBHAX OTCYTCTBUS  €IUHOTO
JNOKTPUHAIGHOTO TOAXOJa K TOHUMAaHWIO 3aKOHHOCTH B cdepe ToCyTapCTBEHHOTO YIIPaBJICHUS,
HO6ums1p, ¢ yuerom Bcero MHOroo0Opa3us O3UIMI CBOUX KOJUIET OTHOCHTEIIHLHO 3TOTO BOMPOCA, a TAKKE
(parMeHTapHOCTH HOPMATHUBHOTO YPETYJIMPOBAaHUS MOCIEAHETO, MOMBITANCH chOPMUPOBATH HanboIee
MIpUEMIIEMOE OTpEeTICHHe 3aKOHHOCTH KaK «peXuMa JesTEeNbHOCTH BIACTHBIX CyOBEKTOB, TpH
KOTOpPOM TOCJICAHUEC TIPUACPKHUBAIOTCA IIpaBWJI, YCTAHOBJICHHBIX B HOPMATHBHBIX d4KTaX KakK
3aKOHOZATENILHOTO, TaK W MO3aKOoHHOTO mopsiakay [1, 293-295]. Cpenu Bcero pa3zHooOpasus crocoOoB
o0ecriedeHus 3aKOHHOCTH, KpoMe Bcero mpodero, A.D. EBtuxueB BoiieseT 1 000CHOBBIBAET BAKHYIO
pOTb YTOJOBHOW W TPaKAAHCKOW OTBETCTBEHHOCTH MOJDKHOCTHBIX Jmll. [lpm 3ToM aHamm3upys
COBETCKOE 3aKOHOJIATEILCTBO 00 YTOJOBHON OTBETCTBEHHOCTH JIOJDKHOCTHBIX JIMI, 0CO00€ BHHMAaHHUE
AKLIEHTUPYETCs Ha OTCYTCTBHUM «UHCTUTYTa aJAMHHUCTPATUBHOW TIapaHTHHW», KOTOPBIM CYyIECTBOBAJ
paHee U MO3BOJISLIT JOJKHOCTHBIM JIMIIAM YKJIOHSITBCS OT YTOJIOBHOTO mipecienoBanus [ 1, 298].

A.®D. EBTuXueB, X0Ts 1 (hparMeHTapHO, UCCIIeJ0BaI BOMPOCH aJIMUHIUCTPATUBHON FOCTUIINH, MBITASChH
chopMHUpOBaTh HAyYHBIH (YHAAMEHT JUII HOPMOTBOPUYECKOW JESTEIHHOCTH MO 3aKPEIUICHUIO OCHOB
ee pazsutus B YCCP u CCCP.

KapaunansHple pedopMaIioHHbIe OTpaciieBble JOKTPHHAJIBHBIE MPOIECCHl CYIIECTBEHHO MOBIHUSIIN
Ha pganbHelnryio cyap0y A.D. EBTuxueBa, (akTHUECKH TNpENONpPE/IeIUB KECTKYI0 KPHUTHKY CO
CTOPOHBI YUEHBIX-TIPABOBEJIOB HOBOW TEHEpallMd 32 «HECIOCOOHOCTh TepEeHTH Ha HOBBIC
METOJIOJIOTUYECKHE TMO3UIMH COBETCKOTO TIepHONa, TMPEAaHHOCTh YCTAPEBIIUM JIOKTPUHAIHHBIM
nocrynatam» [3, 453-454], HayuHoe 3a0BEHME, OTCYTCTBHE TOYHBIX JAHHBIX O €ro JajibHEHIIEeM
KU3HEHHOM, TBOpUYeckoM MyTH. K cokaneHuro, Ha CeroAHAIIHIN AeHb OTCYTCTBYIOT TOYHBIE TAHHBIE
o "Hem nocie 1935 r. Ilo omHUM UCTOYHHMKAM, OH HEKOTOpoe BpeMs pabotan B KueBe KOHCYIbTaHTOM
HKKO YCCP, npunuman ydacthue B padOTe XO3SIMCTBEHHOM CEKIIMH YKPAaWHCKOTO HHCTHTYTA
cyneonoit noauruku HKIO YCCP [3, 57]. B To ke BpeMsi, UMEIOTCS JaHHBIE O TOM, 4TO B KOHIIe 20-X
rojgoB XX CT. y4eHBIH BBIIIEN Ha MEHCHIO W OOJbIE HE BO3BpAIlaici K TPYAOBOH NEATEILHOCTH.
OnHO W3 TOCIeTHUX YIOMUHAHWA O HeM (0e3 Kakux-Tubo KOMMEHTapHueB) — B OPUTHHAIBHOM
maaann AgMuHHUCTpatuBHOTO Kojekca YCCP ¢ momomHuTenpHBIMH Marepuasiamu 1935 1. —
YIOMHHAETCS €r0 (paMuIns B CIHCKE COCTaBUTENECH.

HecmoTps Ha TO, 4TO NOKTpHHANBHBIE MTOJIOXKEHUs ObuTH chopmynupoBanbl A.D. EBTHXHEBBIM ele B
20-x TT. TPOILIOro BeKa, C YYEeTOM HAy4YHBIX, HOPMATHUBHBIX MOJOXKEHUH TOro HCTOPHYECKOTO
Meproza, OHU HE YTPaTHIM B OONBIIMHCTBE CBOEM IIEHHOCTH M HA CETOMHSAIIHUN JIeHb, OyAydw He
TOJIBKO YacTblO OTEUYECTBEHHOIO aJMHHHCTPATUBHO-TIPABOBOTO HAYYHOIO HacleAus, HO H
HEOTHEMJIEMOM  YacThl0O COBPEMEHHOTO HaydHOro (yHIaMeHTa Ui  HOPMOTBOPYECKOH,
MPaBOMIPUMEHUTENBHOM ESTENFHOCTH B YCIOBUAX peOPMAITHOHHBIX PABOTBOPUECKHX MPOIIECCOB.
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IIPABOBE 3ABE3INEYEHHSA ®YHKIIIOHYBAHHSA KOOHEPAI{[i B YMOBAX
O®OPMYBAHHSA MIZKHAPOJHUX CTAHJAAPTIB CIIPUSAHHS 11 PO3BUTKY

JlaBpuxk I'.B., n.10.H., 1OUEHT

BH3 Vxooncninku «Ilonmascokutl ynisepcumen eKOHOMIKU | MOP2iGniy

CraTTs mpHCBSYEHa JTOCIIPKEHHIO MICI 1 poNi MDKHApOAHUX HOPM 1 CTAHZAPTIB Yy Mpoleci IHCTUTYLIHHOTO,
HacamIiepe]] paBoBoro 3abe3rnedeHHs (PyHKIIIOHYBaHHS Koomeparii (KoonepaTHBHOI cucteMH). MoBa e mpo
HHU3KY HOPMAaTUBHO-TIPABOBHX aKTiB, MOJIOKECHHS SKHX TI€I0 UM 1HIIOK MipOI0 CTOCYIOTHCS BUPOOHMUOI abo
MPOMHUCIIOBOI Koomepamii aepskaB-ydacHub CriBapykHocTi Heszanexnux [lepxaB, HopM 1 ctannaptiB €C,
SKI BCTAHOBJIOIOTBCS JUI PETYJIIOBaHHS CKIAaIOBUX KOOIEPAaTHBHOTO PyXy Ta KOOIEPATHMBHOI CHCTEMH
3arajom.

Knouosi crosa: koonepayis (Koonepamugha cucmema), KOONepamusHuil pyx, npaeose sabesneuenus, HOpMU i

cmarndapmu €C, HabnudCeHHs (anpoxcumayisn) 00 acquis communautair.

JlaBpuk I'. B. [IPABOBOE OBECIIEYEHUE ®YHKIIMOHUPOBAHNA KOOIIEPAIIUN B YCJIOBUAX
®OPMUPOBAHMS MEXIYHAPOJHBIX CTAHIAPTOB COIEWCTBHS EE PA3BUTHIO / BY3
Vkoorncoro3a «IlonraBckuil yHUBEpCUTET SKOHOMUKU U TOPTOBIWY, YKpanHa
CraThsl TOCBSIIEHA HCCIEAOBAHMIO MECTa M DOJNH MEXKIYyHApOAHBIX HOPM H CTaHAApPTOB B IIpoIiecce
MHCTHUTYLIMOHAJIBHOTO, TPEeXIE MPaBoBOro obecrieueHHs (HYHKIMOHHPOBAHHS KOOMEpalmH (KOOMepaTHBHON
cucteMbl). Pedb HzeT O psine HOPMAaTHBHO-TIPABOBBIX AKTOB, MOJIOKEHHS KOTOPBIX B TOW HJIM MHOH Mepe
KacaroTCs MPOM3BOJCTBEHHOM WIIM MPOMBINIICHHON KOONepaluy rocynapcTB-ydacTHukoB CoJpykecTBa
HezaBucumbix [ocynmapctB, HOpM W crangaptoB EC, KOTOpBIE YCTaHABIMBAIOTCS [UIS PETYIHMPOBAHUS
COCTaBIISIIOLINX KOOIEPAaTHBHOTO IBHYKEHHUSI 1 KOOTIEPATUBHOM CHCTEMBI B IIEJIOM.
Kniouegwie crosa: koonepayus (koonepamugnas cucmema), KoonepamugHoe 08udiceHue, npagogoe obecneuenue,
Hopmbl u cmanoapmel EC, npubnusicenue (annpokcumayus) k acquis communautair.

Lavryk H.V. LEGAL REGULATION OF COOPERATION FUNCTIONING IN THE CONDITIONS
OF INTERNATIONAL STANDARDS FORMATION FOR ITS PROMOTION DEVELOPMENT /
Higher educational establishment of Ukoopspilka «Poltava university of economics and trade», Ukraine

The article is devoted to the research of the place and role of international norms and standards in the process of
institutional, primarily legal ensuring of cooperation development support, cooperative system functioning as the
whole.

Legal regulation of cooperation (cooperative system) development assistance in Ukraine is closely interrelated
with the legislative and normative and legal regulation of those spheres, in which legal relations are regulated by
the European Union law. Despite the making and adoption at the national level a number of normative and legal
acts, those provisions are to some extent related to manufacturing or industrial cooperation of the
Commonwealth of Independent States member states, the legislative and normative and legal regulation
improving of cooperation (cooperative system) development assistance in Ukraine takes place simultaneously
with similar processes in member states and candidate countries for membership in the European Union. It is
about the compliance with the requirements according to the approximation to EU norms and standards, that are
established to regulate the cooperative movement components, and the norms, governing the cooperative system
functioning as a whole. It is important to take account of strategies and priority complementary directions for
further comprehensive development of industrial cooperation; support of serving, primarily agricultural,
cooperation; entrusting the state represented by the relevant state executive authority to achieve objectives,
perspectives and priorities of social and economic development of consumer cooperation, building on developed
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system of credit cooperation, as well as consideration of patterns and trends of modern multifunction (universal)
cooperatives development.

That approach is becoming the guaranty to approximation of the legal regulation of cooperation (cooperative
system) with the best international practices and ensuring compliance with the constitutional rights of all
property rights and economic activity subjects, social orientation of the economics of Ukraine, the equality of all
subjects of property rights under the law.
Key words: cooperation (cooperative system), normative and legal regulation, The Conception of the national
cooperative movement, EU norms and standards, similarization (approximation) to the acquis communautaire.

3 BU3HAHHAM HEBHYCPITHUX MOKIMBOCTEH Koomepallii Ta MiaBUIICHHIM e(peKTHBHOCTI BHKOPHUCTAHHS
il moTeHmiamy UIA TIONOJIAHHS HArajdbHAX TMPOOIeM CydacHOCTI, ajamTamii OCOOMCTOCTI /0
3arOCTpEHHS KOHKYpEHIlI Ha CBITOBOMY pPHHKY Ta IMHAMIYHOTO PO3BUTKY CBITOBOI E€KOHOMIKH
y3TOJUKCHHS IBO- Ta 0araTOCTOPOHHIX iHTEpeciB Ha PiBHI LIICHOI KOOTIEPATUBHOT CUCTEMH, a TAKOXK
OKPEMHX CKJIQJIOBUX OCTaHHBbOI CTAaHOBUTh HEAOMSKAW IHTEpec /s BITYM3HSIHOI HAYKH 1
Jep>KaBOTBOPYOI MPAKTHKH.

TeopeTuuHi ysBICHHS BITUYM3HSIHHX 1 3apyOKHUX BUCHHUX-€KOHOMICTIB, IOPUCTIB, (haxiBILiB y Tamysi
JIEp>KaBHOTO YIIPABIIHHSA 1 MDKHAPOJHUX BIIHOCHH TIPO peajizallilo CIJIBHOI MOJITHKH KpaiH
€pporeticekoro Coro3y Ta IHIIMX KpaiH Mmoo 3a0e3neueHHs] KOHKYPEHTOCTIPOMOYKHOCTI ¥ i ITPUMKH
KOOIIEpAaTUBHUX MiIMPUEMCTB Ta OpTaHi3alliid, po3pOOKH CTpaTerii y4acTi pi3HHX THIIIB KOOIIEPAaTHBIB
y mux mpouecax [1; 2; 3; 4], B3aemozii 3 MIKHapOTHHUMH KOOTEPATUBHUMHU 00’ €IHAHHSIMHU Ta
IHCTUTYIIISIMH, a TaKoX TMIPO peali3amif0 BITYM3HSHOIO KOOIEPAIi€l0 3HAYHOTO ITOTECHINATY
MI>KHApOJIHOTO SKOHOMIYHOTO CHiBpOOITHHIITBA [5; 6], CIIOHYKAIOTh J0 MOAANBIIOrO OMPAIFOBAHHS
KOHIENTYJIHUX 1JIel Ta MOTJISIIB 00 MOMJIMBOCTI 1 JOIUIBHOCTI BUKOPHCTAHHS MIKHAPOIHHUX
CTaHIAPTIB 3311 CTBOPEHHS i 3MIITHEHHS ILTICHOT KOOIIEPAaTHBHOI CHCTEMH™, a TaKOXX 3aBEpIIEHO]
MPaBOBOi KOHCTPYKLil OCTaHHBOI LUIAXOM NPUHHATTA IAKETy 3aKOHIB SK CHCTEMH OKPEMHX
HOPMAaTHUBHHUX aKTiB, sKi 0 KoAM(}iKyBadW KOONEpaTWBHE 3aKOHOJABCTBO 3a WOT0 IHCTUTYTaMH.
Buxoastun 3 1pOro, METOIO CTATTI € po32nad iHCMUmMYYiliHo2o0, Hacamnepeo npagogo2o 3aOe3neyens
RIOMPUMKU PO3BUMK)Y Koonepayii, (OYHKUIOHY8AHHA KOONEPAMUBHOI CUCMEMU 3A2all0M, 3 SICY8AHHS
SHAUEHHSI MIJCHAPOOHUX CIMAHOAPMIE OJis 020 NOOANLUOT ONMUMI3AYIL.

3-noMiX HaIpsMiB JEPKaBHOI MOJITUKU SK 0araTOBEKTOPHOI CHCTEMH, IO BiATBOPIOE TUHAMIYHY
€MHICTH 1 B3a€EMOJII0 MPIOPUTETHUX Ccep PO3BUTKY CYCHIBCTBA, CIPHUSIHHS PO3BUTKY KOOIEpaii
(KoOTIepaTHBHOI CHCTEMH) TMOCTAa€ SIK HEBiJ'€MHA CKIIQJoBa yTBEP/UKEHHS 1 3a0e3leveHHs Mpas i
cB00O/I, 3aKOHHUX 1HTEPECIB JIFOJUHH 1 TPOMAJITHIHA, CTAJIOTO COLIaIbHO-CKOHOMIYHOI'O PO3BUTKY. I3
npuitHATTIM OcHOBHOrO 3akoHy — KoHcturynii Ykpainu, 3aKOHOAABYMX Ta IHIIMX HOPMaTHBHO-
NpPaBOBUX aKTiB 3 MHUTaHb KOOMEpalii, 3aTBEP/PKCHHSAM CTPATEriYHUX JIOKYMEHTIB PO3BHUTKY
KOOIIEPaTUBHOTO pyXy, Hacammepen Konmeniii po3BHTKY HaI[lOHANBHOTO KOOIEPATHBHOTO PYXY,
BOHAa CIIPIMOBYETHCS Ha 3a0e3MeueHHs 3aXWCTy NpaB yciX CyO’eKTiB mpaBa BIIACHOCTI 1
rOCHOAAPIOBaHHS, COLaJbHOI CHPSMOBAHOCTI €KOHOMIKM YKpaiHu, piBHOCTI BCiX CyO’€KTiB IpaBa
Bi1acHocTi mepex 3akoHoM (cT.13 Konctutyiii Ykpaiuu) [7]. YV 11boMy KOHTEKCTi BKpail BOKJIUBUM €
CTBOPEHHSI HAJI)KHUX YMOB JUIS TIOAAJBIIOTO PO3BHTKY KOOMEPATHBHOTO PyXy SIK OJHOTO i3
BOXJIMBUX HalpsAMIB peailizalii CTPyKTYpHHX 3MiH B €KOHoOMili YkpaiHm Ta QopmyBaHHS ii
OaratoykiaaHocTi [8].

3a chpusiHHS PO3BHUTKY Koomepallii (KOONepaTUBHOI CHCTEMH), Ha CY4aCHOMY €Talli BaXKJIHUBUM €
BpaxyBaHHsI CTpaTerii i MPIOPUTETHUX B3a€MOJIONIOBHIOBAILHUX HAMPSMIB MOJANBIIOTO BCEOIYHOTO
PO3BUTKY BUPOOHHMYOi  Kooreparlii, MiATPUMKA PO3BUTKY  OOCIYroBYIOYOi, Hacammepen
CLIBCBKOTOCTIONIAPCHKOI, KOOIepallii; TMOKIaJeHHs Ha JepXkaBy B 0co0l BiJIOBIIHAX OpraHiB
Jiep>kKaBHOI BUKOHABYOT BTy 3aBJaHb IOJO JIOCATHEHHS, TEPCIIEKTUB 1 MPIOPHUTETIB COLIAIBLHO-
€KOHOMIYHOT'O PO3BUTKY CHOXHMBYOI Koomepauii, nependadenux y Crparerii po3BUTKY CIIOKHBUOI
koomnepariii Ykpaiau (2004-2015 pp.) [9, 3,11], moao po30ya0BH PO3BUHYTOI CHUCTEMU KPEAUTHOI
koormepariii [10], a TakoX NUIIXOM BpaxyBaHHSAM 3aKOHOMIPHOCTEH 1 Cy4acCHHMX TCHJCHIIIN PO3BUTKY
OaraToyHKI[IOHATBHUX (YHIBEpCATHHHUX ) KOOTIEPATHBIB.

* Crmparourch Ha iCTOpHUHEI TOCBIA PO3BHTKY KOONEPaTHBHOTO pyxy, C.I'. BaBeHKo, OHIM i3 MepIIX Cepesl BITIH3HAHAX
JIOCTITHHUKIB KOOTepalii, MPOTNOHYE PO3YMITH IIiJ KOOMEPATHBHOI CHCTEMOK (OpMy OpTraHizamii TrocrnogapchKoi,
COLIANBFHO-TYXOBHOI Ta TOJNITHYHOI IiSUTbHOCTI 4WiICHIB(MAallOBMKIB) 3 METOI0 BCEOIYHOTO 3aJOBOJICHHS iX €KOHOMIYHHUX,
COLiaJIbHO-eKOHOMIYHHX 1 MOJITUYHHX IHTepeciB, Ta po3rsiaTH ii sk crenngiyHe MiHi-CyCHiIbCTBO (KBa3iCyCHiIbCTBO), Y
SKOMY 30Cepe/XKeHi aOCONOTHO BCi OCHOBHI BH/IM JIFOJICHKOT [isTHOCTI, 110 MAIOTh MicCIie Y CYCITiTbCTBI B Iiomy [19, 45].
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B Konnemntii po3BUTKY HaI[ilOHAJBFHOTO KOOIEPATHBHOTO pyXy Oyna BHCIOBIEHA AyMKa, IO
«yKpaiHChKa KOOIIeparlisi € iHCTUTYIIIE€I0 AEMOKPAaTHYHOIO, 3 TIIMOOKO BKOPIHEHUMH HAIIOHAJTLHUMHU
TPaguLisMH, MPUTOMY aHATITUYHOIO, TAKOIO, IO OPIEHTYEThCS Ha 3aJOBOJICHHS MOTPed MpPOCTHX
JIOAEH ....», 0 BOHA «CTAHOBHUTH PeajbHy albTCPHATUBY TaK 3BAHOMY «KaIliTali3My», SIKHi HE 10ae
PO COITIaTbHUI 3aXUCT HACEIICHHS, a BIATaK iif HAICKUTH «BaKIIMBE MICIE B peatizamii comaabHOl
HOJIITHKH, €KOHOMIYHOI cTabimi3arii, pO3BUTKY IEMOKPAaTHYHUX OCHOB cycmiibcTBay [11, 6-7].
MaiiOyTHili po3BUTOK YKpaiHCBKOI Koomepamii B LbOMY JOKYMEHTI IOB’A3YEThCS 13 PO3ZBUTKOM
BUPOOHMYNX, OOCIYrOBYIOUMX, CHOXXHBYMX 1 OaratompodiibHUX KOONEpPaTHBIB y CUIBCHKOMY 1
JICOBOMY TOCIIOAapPCTBI, CHPOBHHHO-BHIOOYBHHX Tally3siX, HPOMHCIIOBOCTI, OyAiBHHUITBI, Ha
TPaHCIOPTi, y chepi TOProBesbHUX, MOOYTOBUX, COMIANBHUX, KYJIBTYPHUX 1 (DIHAHCOBHUX TOCIYT, SIK
1e BiI0OyBaeThCs Y PO3BHHYTHX KpaiHax cBity [11, 17-18].

3 mux MipKyBaHb (a BIAMOBIOHO, 1 HamipiB) TepeOyBaHHSA YKpaiHH B CKJIAIl TaKUX MIKXHAPOIHUX
opranizaniii, sik Opranizauis O6’eqnannx Hauniii (OOH), Mixnaponna opranizamnist npaui (MOII) Ta
1HIINX, a 3r0JI0M, TepeOyBaHHs LIeHTpanbHOI CIIJIKK CIIOKUBYMX TOBAPUCTB YKpaiHu (Y KOOIICITINIKH)
y CKJNaal TakuX MDKHAPOJHUX KOOIEPATHBHUX oOpraHizamiit, sk MixHapoganii KoomeparuBHuit
Amesac (MKA), acomiamist «Jlira HaIliOHAIBHHX CITIIOK KOOTIEPATHBHUX OpPTaHi3alliii CIIOKHBYOI
koormeparlii kpain CroiBapykHocti Hesanexxnux Jlep:xaB», €Bpornelicbke CIIBTOBAPUCTBO CIIOKHBUUX
kooreparuBiB €Bpokoot (EuroCoop) BiIKprBalOTh NEPCIEKTHUBY i peabHI MOKIMBOCTI HATIOBHEHHS
3aKOHOJABYMX Ta IHIIMX HOPMATHBHO-TIPABOBHUX AaKTIB 3arajJbHOTCOPETHUYHUMH IOJOKEHHIMH,
3aBJSIKM SIKUM BiJJOyBa€ThCsl HAONMKEHHS MTPABOBOTO PETYJIIOBAHHS SK CKIAJOBHUX KOOIEPATUBHOTO
PYXy, TaK i Kooleparii 3arajioM 0 KpalluxX MiXHapoAHUX MpakTuk. CkaxiMo, YToaa mpo 3araibHi
YMOBH 1 MEXaHi3M MiATPUMKH PO3BHTKY BHPOOHMYOI KOOIEpalii MiJIpPHEMCTB 1 Taimy3ei Iep:kaB-
yuacauls CriBapyxHocTi Hezanexxnux Jlepskas, mignucana 23 rpyans 1993 p. B Amrxabasi, OCHOBHI
TIOJIOKEHHST K01 Oynm aeranizoBai I[IpoTokosoM mpo MexaHi3M peanizamii Yroaum mpo 3araibHi
YMOBH 1 MEXaHi3M MiATPUMKH PO3BHTKY BHPOOHMYOI KOOIEpamii MiJIpHEMCTB 1 Taimy3ei Iep:kaB-
yaacHuns Croiapyxsaocti Hesamexumx Jepxa Big 15 xBitHa 1994 p., ToOTO po3pobieni Tta
Y3TO/KeHI Ha MDKIEp)KaBHOMY Ta PETIOHANBHOMY PiBHI, IIJIKOM CIPAaBEUIMBO CHPUHAMAETHCS SIK
CYUUTBHUH TpaBOBUH (YW MacIITaOHWI HOPMATHBHHUI) KOMIUIEKC, CIPSIMOBAaHMN Ha DPETYIIOBaHHS
MiKHAPOIHOI BUPOOHNYOT KOOTepallii Ha perioHaipHoMY piBHIi [12].

Pernament Pagm (€C) Ne 1435/2003 Big 22 munas 2003 p. «[Ipo Craryr €Bpomneicbkoro
Koomneparupaoro TosapuctBa (SCE) (€KT)» [13], HdupextuBa Pamm 2003/72/€C Bix 22 numHs
2003 p., sxa pomoBHioe Cratyr €Bpomneiicbkoro KoomepatuBHoro ToBapucTBa MIONO 3aTydeHHS
MPAIiBHUKIB, CTAHOBJIATH NIEBHUM iHTEpeC 3 OTIISAAY Ha HEOOXiJHICTh TapMOHI3yBaTH 3aKOHOJIABCTBO
npo KoMmaHii gaepkaB-wieHiB €C 3 METOIO JOCSATHEHHST OJIHAKOBOTO PiBHS 3aXKCTY IPaB Ta iHTEPECiB
aKIioHepiB 1 TpeTix o0cid, 3a0e3Mevydy, TaKUM YHHOM, CBOOONY 3aCHYBaHHS KOMITaHiId Ha BCiit
Teputopii €Bpormneiicbkoro Coro3y, a TakoX MDKHapOAHY CHIBHpALl0 MK KOMIAHIIMH B PIi3HHX
nepxkaBax-wieHax €C [14]. JloTenep icHye HEOOXIJAHICTh IMIUIEMEHTYBATH IOJIOKECHHS JIMPEKTUBU
Pamu 2003/72/€C Bia 22 numasa 2003 p., ska pomnoBHioe Craryt €Bporneiicbkoro KoomnepatuBHoro
ToBapucTBa 00 3aMy4eHHS MPAIiBHUKIB K OJHOTO 3 aKTiB acquis communautaire [15, 230] y Tiit
Mipi, y SKiil BOHH € CHUTBHHMH JJIsl TIPAaBOBUX CHUCTEM JepkaB-wieHiB €C, 1o BiJ caMoro movyarky
Hece Ha co0l IHTerpalliiiHe HaBaHTaXECHHs, 00/1aii YaCTKOBO 3i 30€PEeIKEHHSIM HAI[IOHATBHUX TPATUILIIH
MPaBOTBOPEHHS, MPaBO3aCTOCYBaHHA Y BiMNOBiNHIA cdepi MpaBOBOro perymoBaHHS. K Bimomo,
NparHeHHs A0 CHiBpoOiTHHITBA 3 €BporeicbknM COr030M J03BOJISE OOMEXHTHCH HAOIMKEHHIM
(anmpokcuMalli€ro) yKpaiHChbKOTO MpagBa Jio rpaBa €Bpomneiicbkoro Coro3y [16, 428].

Pesomoniero T'enepanbnoi Acambnei OOH 44/58 «HamionaneHuit nocBig B cdepi CpUAHHS
KoorepatuBHOMY pyxy» (1989p.), a takox momoBimsmu ['enepanmpHOro cexperaps OOH nHa 49-it
(1994 p.) ta 51-it (1996 p.) cecii I'enepanproi Acam6naei OOH nwie MmiaCHIIOETHCS 3HAUEHHS
JUSJIBHOCTI 0araThoX JepikKaB, HacamIiepel JeprKaB-uICHIB 1 JepikaB-KaHauaatTis y wienn €C, 3
BUPOOJICHHS HALllOHAIBHUX MPOrpaM MPUUHATTA (200 4acTKOBOrO MPUHHSTTS) acquis communautaire
(acquis €C), Ta BUpIIICHHS HaWBaXIMBIIIKX MUTaHb HAOJMKEHHS CBOT'O BJIACHOTO 3aKOHOIAaBCTBA 10
3akoHOoJaBcTBa €C. 3armoyaTkyBaHHS KOMIUICKCHUX Taly3eBUX MOPiBHAIBHO-IIPABOBUX JIOCIIIKEHb
BiJINIOBITHOCTI TIPaBOBOi CUCTeMH YKpaiHu acquis communautaire (¢p. aKki KOMIOHOTED) Haga€e 3MOTy
CTBOPUTH B MOJANBLUIOMY OiNbLI LiJIICHY KapTHHY HaOJMKeHHS A0 HOpM 1 crangaptiB €C y cdepi
KOOIIEPAaTHBHOTO PYyXy, IO HACHPAaBIl € OJHICI0 3 TepeJayMOB BXOJDKEHHs (200, SKIIO 3aBrOJHO,
MOBEPHEHHS) Y 3arajibHe pivMile CBITOBUX FOPUINYHUX TPAAUIINA, KOTpE JI03BOJISIE BUKOPUCTOBYBATH
LiHHOCTI, CTBOpPEHI B Pi3HUX MPaBOBHUX cuctemax [1, 4].
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Y 1mpOMy KOHTEKCTI CTa€ OYCBHUIAHOIO JOIMUIBHICTh BHKOPHCTAHHS TEOPETUYHHX ITIIXOMIB IO
IHCTUTYIIMHOTO 3a0e3MeUeHHsT CIPHUSHHS PO3BUTKY KOOIEPATUBIB, BHUKIAACHUX Yy Pe3omrorrii
I'enepanbroi Acambiei OOH 64/136 Bin 18 rpyans 2009 p. «KoonepatuBu B mpomeci ColiaabHOro
PO3BUTKY», y SKIH MiAKPECIIOEThCS HEOOXITHICTh TOJANBIIOT0 PO3BUTKY KOOMEPaTHBIB Ta
BMIIIYIOThCS 3BEPHEHHS IO YPAMIB KpaiH, 30KpeMa, i3 3aKJIMKOM Ta TMPOIO3UINEI0 TeperisgaTa y
BIJIMOBIIHAX BUMAJAKaX IIPaBOBI ¥ aJAMIHICTPAaTHBHI TIOJOKEHHS Ta BHMOTH, IO PETYIIOIOTH
JiSUTBHICTD KOONIEPATHBIB, 3 METOIO CIPUSHHS iX 3pOCTaHHIO 1 CTAJIOCTi AisUTFHOCTI B yMOBAX IIBUAKHX
3MiH COIllaIbHO-€KOHOMIYHOTO CEepeJOBHUIIA, 30KpeMa, 3a PaxyHOK CTBOPEHHS DPIBHUX YMOB IS
TSUTBHOCTI KOOTIEPATHBIB 3 1HIIMMH KOMEPIHHIUMH Ta CYCIIJIPHUME OPTaHI3allisiMH, BKIIOYAIOUH
HaJIe)KHI IOJATKOBI MiJIBTY Ta TOCTYM A0 (PiHAHCOBUX MOCHIYT 1 pUHKIB[17].

VY Hai0inpll KOHLEHTPOBAaHOMY BHIVI[AI 3a3HA4YCHI 3BEpHEHHS 3HAWIIIM CBOE BTIIEHHS B
Pexomenmanii MixxaapogHoi opramizamii npami (mami MOII) Ne 127 «lIpo poms koormepatuBiB y
EKOHOMIYHOMY Ta COLiaJbHOMY PO3BHTKY KpaiH, IO PO3BUBAIOTHC» (1966 p.) (MOoke HaszMBaTuCs
Pexomenpmaniero MOII «IIpo koomepaTuBu B KpaiHax, 0 PO3BUBAOTHEC» (1966 p.)), v sKiil ypsaam
Bcix nepxkaB-wieHiB MOIl pekoMeHmyeTbcs, BUKOPHUCTOBYIOUM BCi MOXJIMBI 3aCO0H, CHPHATH
PO3BUTKY HAIIOHAIBHUX KOOMEPAaTUBHUX pyXiB, a Takok B Pexomenmarmii MOII Nel93 «llpo
COpUSIHHS PO3BUTKY KoomepaTuBiBy (2002 p.), MONOKEHHA SKOI «IEperyisigaroTh i 3aMIiHSIOTHY
pexomermarito MOII «IIpo xoomepatwBn B KpaiHax, mo po3BuBalOThCc» (1966 p.) [18]. B
Pexomenmanii MOIT Nel93 «lIpo copusHHA po3BUTKY KoomepaTuBiB» (2002 p.), 30Kpema,
BiJJ3HAYAETHCS, IO YPAIH MOBUHHI MPOBOIUTH MOJITUKY MIATPUMKH i POpPMYyBaTH MIPaBOBI paMKH, 10
BIJINOBIZIAl0TH XapakTepy 1 QyHKIISIM KOOMEPaTUBIB Ta IPYHTYIOTHCSI HA KOOMIEPATHBHUX I[IHHOCTSAX 1
npuHnunax. [Ipu po3poodii i meperisii 3acTOCOBYBAaHOTO JIO KOOTIEPATHBIB 3aKOHO/IAaBCTBA, MTOTITHKH
H HOPMAaTHUBHO-TIPABOBMX aKTiB YpsId TOBHUHHI MPOBOJUTH KOHCYNbTAlli 3 KOOMEPaTUBHUMHU
oprauizarisimu [18].

Bupobneni MKA y TicHifi cmiBmparli 3 iHCTUTYIISIMH TakWX MDKHapOJHHUX oprasizarmiii, sk OOH
JOKYMEHTH IiITBEPIKYIOTh PIlIydicTh MIKHAPOTHOI CIIITFHOTH 1 Halajll CIPUSATH KOOTEPATUBHOMY
pPYXy LIISIXOM CTBOPEHHS YMOB, Y TOMY YHCII NPAaBOBOTO XapakTepy, AJS PO3BUTKY i 3pOCTaHHS
KOOIIEpAaTUBHUX OpraHi3alliii, a TaKOX CTalOTh 00’ €KTOM yBaru, BUBUCHHS 3all03MUYCHHS, IPAKTHYHOTO
BUKOPHCTAaHHS 3 METOI0 BIOCKOHAJIIEHHS 3aKOHOAaBuoi 0a3W y BIiANOBimHIA cdepi IPaBOBOTO
pETyIIIOBaHHS.

OTmxe, mpaBoBe 3a0e3neyeHHs (QYHKIIOHYBaHHs Koolepalii (KoonepaTHBHOI CHCTEMH) B YKpaiHi
nepedyBae B TICHOMY B3a€MO3B’S3KY 13 3aKOHOJABYHMM 1 HOPMATHBHO-TIPAaBOBUM 3a0€3ME€UYEHHIM THX
cdep, MPaBOBIAHOCHHU B SIKUX PEryiiolTbca npaBoM €Bponeiicekoro Coro3y. He 3aiiBum Oyne
MpUTaJaTH HOPMATHBHO-TIPABOBI aKTH, 1[0 HaJeXaTh 3a MPEJMETOM IPAaBOBOTO DPETYNIOBaHHS 0
cdepu JisSUTBHOCTI KOMITaHIH.

[lommpu BUpOOJIEHHS 1 TMPUIHATTA Ha HAIliOHAJFHOMY PiBHI HH3KH HOPMAaTHBHO-TIPABOBUX AaKTiB,
MOJIOKEHHSI SKUX TI€I0 YW 1HIIOK MIpOI0 CTOCYIOThCS BHPOOHHYOI ab0 MPOMHUCIOBOI Koomeparii
nepkaB-ydacHunpb CroiBapyxuocti Hezanexxnux Jlepkap, BIOCKOHAJICHHsI PAaBOBOTO 3a0e3MEUCHHS
¢yHKLiOHYBaHHS Koomepauii B YkpaiHi BigOyBaeTbcs OJHOYACHO 3 aHAJIOTIYHUMM IpPOLECaMH B
JiepkaBax-uJeHax 1 JepKaBax-KaHAuaaTax y wieHn €Bporneiicbkkoro Coro3y, NMpHUYOMy B JIBOX
Ba)XXJTUBUX Hampsmax. MoBa Hjie Ipo TOTpUMaHHS BUMOT II0JI0 HAOJIKEHHS O HOPM i CTaHIApTIB
€C HOpM, SIKi BCTAHOBJIIOIOTHCS IS PETYJIIOBAHHS CKJIAOBUX KOOIIEPATUBHOTO PYXY, Ta HAOIMKEHHS
no HopM 1 craaaptiB €C HOpM, SIKi BpPEryJbOBYIOTh (PYHKLIOHYBaHHS KOONEPAaTHBHOI CHCTEMHU
3aranoM. TakWii MiAXiJ CTae 3amopyKOw BHPOOJIGHHS 1 3IIHCHEHHS JOCTAaTHHO BHBAXKCHOI,
CHPSIMOBAHOI Ha JOBrOTPHUBAIY IMEPCHEKTHBY JEepPKaBHOI MOJITHKU CIPHUSHHS PO3BUTKY Koormepamii
(KoOTIepaTUBHOI CUCTEMH), @ TAKOK CTBOPEHHS 1 €()eKTUBHOTO BHKOPUCTAHHS 3aBEPILEHOI MPaBOBOL
KOHCTPYKIIil OCTaHHBOI.
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THE LEGAL ENTITIES AND THEIR LEGAL AND ADMINISTRATIVE STATUS
Lyutikov P.S., doctor of law, associate professor

Zaporizhzhya national university

In this article the author through the prism of a generalized analysis of the scientific literature by legal attempt
to describe the features of administrative and legal status of entity, its structure and propose architectural
variant definitions “administrative and legal status of entities”. The research of legal entities as subjects of
administrative law is impossible without clarifying the nature and content of their administrative and legal
status (“status” — from the Latin «status», mean position, status, condition of someone or something). This
category determines the nature and features of the mentioned subjects which are participating in
administrative relations. Before moving on in fact to the analysis of the issues, it is worth noting that in the
legal literature along with the term “legal status” can often find other term — “legal position”. There is no
unanimity of scientists opinions on this issue, as the A.V. lvanov said. Some authors, in order to specify and
clarify the terminology suggests a difference between the terms “legal status” and “legal position”. Others
believe that the use of this term is necessary for the general characteristics of the subject position, because the
term “legal position” often used to describe the subject in a certain range of public relations, and legal status
covers all types of bonds. At the same time, most authors believe these terms are similar that it would be
more appropriate and true approach.
Key words: status, administrative and legal status, rights, duties, administrative legal, entity.

Jlrotukos IL.C. IOPUAMYECKME JIMLIA WM HUX AJMUHUCTPATUBHO-IIPABOBOM CTATYC /
3anopoxcKkuil HalMOHAJIbHBIM YHUBEPCUTET, Y KpanHa

B cratbe aBTOp CKBO3b IpU3My OOOOIIEHHOTO aHAIM3a HAYYHOH JIMTEpaTypbl IBITAETCS OIMCATh
0COOCHHOCTH aJ]MUHHCTPATHBHO-TIPABOBOTO CTaTyca CyOBEKTa, €ro CTPYKTYPHI U IPEUIOKHTh BapHUAHTHI
OIpEe/IeNeHNs] «aIMUHUCTPATHBHBII M IPaBOBOH cTraTyc cyObekToBy. MccnenoBanre I0pUANYECKUX JIUIL KaKk
CyOBEKTOB aJMUHHCTPAaTHBHOTO IIpaBa HEBO3MOXKHO O€3 TPOSICHEHWS XapakTepa M COAEPXKaHHSA HX
aJMHHUCTPAaTHBHO-IIPABOBOTO CTATYyCA.

ABTOPOM MHOTYEPKHMBACTCS, YTO HCCIEOBaHHE CyOBEKTOB aJMHHHUCTPATHBHOIO MpaBa, KaK OAHOTO M3 €ro
(byHIaMEHTAJIbHBIX HMHCTHTYTOB, B 3aBUCHMOCTM OT TpaHCGOpPMAlMM aJMHHHUCTPATHBHO-IIPABOBOH
JOKTPHHBI, BCET/1a HCIBITHIBAIO N3MEHEHHs BEKTOPOB B ero aHanuse. Gakruyecky, mobbie peopmaTopckue
MIPOLIECCHI, KOTOPBIE KacaroTcsi cephl MyOIMYHOrO aJIMUHHCTPHPOBAHUS, aKTYaIU3UPYIOT H3YUEHHE STOTO
CoJIep)KaTeNbHOro OJIoka BOMpPOcoB. MMeHHO 3TH (akTOpbl M OOBSICHSIOT MOCTOSHHBIM — He3aTyXaloIuii
HHTEpeC yYEeHBIX-aMUHUCTPATHBUCTOB K HAyYHO-TIOMCKOBOH IEATEIBHOCTH B cepe CyOBEeKTHOrO cocTaBa
aJIMUHUCTPAaTHBHOTO TMpaBa B pPa3IMYHbIC HCTOPHYECKUE TIEPHOIbI CTAHOBJICHUS aJMHHHCTPATHBHO-
MPaBOBOM HAYKH.

Kniouesvie cnosa: cocmosmue, aOMUHUCMPAMUBHO-NPABOBOI CIMAMYC, npasd, 0OA3AHHOCMU, AOMUHUCIIPAMUEHO-

npasogoll, puouiecKkoe Iuyo.

Jlrotikos I1.C. FOPUJUYHI OCOBM TA X AJIMIHICTPATI/IBHO-I_IPABOBVIVI CTATYC / 3anopi3bkwii
HalllOHaJbHUI yHIBEpCHTET, YKpaiHa

VY crarTi aBTOp Kpi3b MNPH3MY Y3aralbHEHOTO aHalidy HayKOBOi JIITepaTypd HAaMaraeTbCsi OIMCATH
0COOIMBOCTI aIMiHICTPaTHBHO-NIPABOBOIO CTAaTyCy Cy0’€KTa, HOro CTPYKTYpH 1 3alpOIIOHYBAaTH BapiaHTH
BU3HAYEHHS «aJIMiHICTPATUBHUHN i IPAaBOBUIL CTaTyc Cy0’ €KTiBY». JLOCHIIKEHHS IOPUANIHUX 0Ci0 K CyO €KTIB
aJIMIHICTPaTUBHOTO MpaBa HEMOXIIUBO Oe3 3’sCYBaHHS XapaKTepy 1 3MiCTy iX aIMiHICTpaTHBHO-IIPABOBOTO
crarycy.

ABTOpPOM TIJIKPECIEHO, IO JOCTIHKEHHS Cy0’€KTiB aJMiHICTPATHBHOTO IIpaBa, SK OJHOTO 3 oro
(byHIaMeHTaNbHUX IHCTHTYTIB, 3aJIOKHO BiJ TpaHchopManii aJMiHICTPaTHBHO-TIPAaBOBOI JOKTPHUHH, 3aBXKIH
3a3HaBaNO 3MiHM BEKTOpIiB y Horo anamizi. ®aktudyno, Oyap-siki pedopMalliiiHi MPOIECH, sIKi CTOCYIOThCS
cdepu myOnivHOTO agMiHICTPYBaHHS, aKTyali3ylOTh BUBYEHHS L[bOTO 3MiCTOBHOro 010Ky nuTaHb. Came wi
(daxkTopu 1 TOSCHIOIOTH IOCTIi{HUI, He3racaroyuii IHTEpeC BUCHHX-aJMiHICTPATUBICTIB 10 HAyKOBO-
MOITYKOBOT TIsTBHOCTI y cdepi cyO’€KTHOTO CKIIAAY aaMiHICTPATHBHOTO TpaBa B Pi3HI iCTOPHYHI MEPioad
CTAQHOBJICHHS a/IMiHiCTPAaTHBHO-TIIPABOBO] HAyKH.
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Tak, mpoGiemMaTrka Ccy0’€KTHOTO CKJIANy aaMiHICTPaTHBHOTO IpaBa IpHBEpTaNa yBary 0araTrbOX BUCHUX-
aJIMIHICTPATHBICTIB, y IOJIe 30py SKUX MOTPAIUBLIM K OKpeMmi Cy0’eKTH, Tak i IX rpymH, y3arajlbHEHa
XapaKTepUCTUKa BCi€l CHCTEMH Cy0’€KTiB aaMiHICTpaTHBHOTrO mpaBa Tomo. OnHak, Ha )Kajib, JIMIIC B
OKpeMHX po0OTax MpUAUIAIAcS JOCTATHS yBara npodieMaTHIl, OB’ sI3aHil 3 y4acTIO IOPUANIHUX 0Ci0 y THX
Yl 1HIIUX aIMiHICTPATHMBHO-NIPABOBHX BIJHOCHHAX. Pa3oM 3 TuUM, MHUTaHHSA aIMiHICTPAaTHBHO-IIPABOBOTO
CTaTycy IOPHIMYHHAX OCI0 KOMILICKCHO B Haylli aJMiHICTpaTHBHOTO TpaBa B3araji HE JOCIIiIKyBanocs,
HassBHUMH € JIUIie poOOTH, y TOMY YHCHi AWCEpTaliliHi, IPUCBSUCHI aJMiHICTPaTHBHO-TIPABOBOMY CTaTyCy
JIMIIIEe OKPEMHUX PiZHOBUJIIB IOPUANYHHX OCi0 (SK IpaBmIIO, OpraHiB AepKaBHOI BIaaN).

ABTOpOM, Ha MiJICTaBi BHKJIAAEHOTO Martepially, 30KpeMa BCTaHOBJIEHO, IIO CTPYKTYPY aAMIiHICTPaTHBHO-
MPAaBOBOTO CTaTyCy IOPHAMYHHX OCi0 CTAHOBIATH TaKi €IEMEHTH: aJMIHICTpaTHBHA NPaBOCYO €KTHICTh
(amMiHiCTpaTHBHA MpPaBO3JaTHICTH Ta aAMiHICTpaTHBHA Mi€3[aTHICTh); IpaBa Ta OOOB’SI3KM IOPUIMYHOT
ocobu, 3aKkpilvleHi HOPMaMH AaIMIiHICTPATHBHOTO TMpaBa (KOMIICTEHINs, IMOBHOB@KEHHSA, a TaKOX
aJIMiHICTpaTUBHA BiANOBIIAIBHICTD TOIIO).

OOrpyHTOBaHO, IO AAMIHICTPATHBHO-TIPABOBHII CTAaTyc IOPUAMYHHX OCI0 — Ii¢ KOMIUIEKC 3aKpiIIeHHX
HOpMaMH aJMiHICTPAaTHBHOTO IIpaBa Cy0’€KTHBHHX IIpaB i 000B’A3KIB IOPHAWYHUX OCI0, IO peasi3yroThCs
HUMH y cdepl HyONiYHOTO agMiHICTPYBaHHS, 3MICT SIKMX OOYMOBIIOETBHCS OOCATOM Ta XapaKTepoM
aIIMIHICTPAaTHBHOI IPaBOCY0 €KTHOCTI BKa3aHHUX Cy0O €KTIB.
Kniouosi cnoea: cmaw, aomiHicmpamueHo-npagosuil cmamyc, npasa, 0008 s3Ku, AOMIHICIPAMUSHO-NPABOsUL,
1opuouyHa ocoba.

The research of the administrative law subjects,as one of its fundamental institutions, depending on the
transformation of administrative law doctrine, has always undergone change of the vectors in its
analysis. In fact, any reform process relating to the administration of the public which actualize
meaningful unit of studied question. These factors also explain the continuous, undamped interest of
administrative scientists to scientific research activities in the field of administrative law subjective part
in different historical periods of administrative and legal science.

In particular, the problem of the subjective part of administrative law attracted the attention of
V.B. Aver’yanov, G. Atamanchuk, O.N. Bandurko, D.M. Bahraha, V.M. Garashchuk,
V.M. Horsheneva, |.P. Golosnichenko, S.T. Goncharuk, 1.S. Gritsenko, E.V. Dodin, A.A. Demin,
Y.A. Dorohina, A.l. Yelistratova, A.F. Yevtyhiyeva, B.M. Lazareva, D.N. Luk’yantsya, A.E. Lunev,
S.V. Kivalova, V.L. Kobalevskoho, L. Smith, T.A. Kolomoets, V.K. Kolpakov, A.T. Komzyuka,
N.V. Kostiva, T.A. Matselyk, A.V. Beekeepers, N.H. Salischevu, V.F. Sirenko, I.I. Slubskoho,
Y. Starylova, M.S. Studenikin, J.A. Tikhomirov, O. Shorina, O.N. Yakuba, T.A. Yampolskay and others.
This scientists studied separate entities, and their groups, generalized characteristic of all of subjects of
administrative law and other. However, unfortunately, only in some works paid sufficient attention to the
issue of the participation legal entities in different administrative and legal relations. At the same time,
the issue of administrative and legal status of the legal entities in the complex science of administrative
law does not researched, it is only available works, including dissertations devoted to administrative and
legal status of only certain kinds of entities (usually public authorities).

The above leads to the purpose of the article — through the prism of the generalized analysis of scientific
literature to define the features of the legal administrative and legal status of legal entities, its structure
and suggest the author’s version of the definition of "administrative and legal status legal entities."

The main content of the work. The research of legal entities as subjects of administrative law is
impossible without clarifying the nature and content of their administrative and legal status (“'status™ —
from the Latin «status», mean position, status, condition of someone or something [1, 69]). This
category determines the nature and features of the mentioned subjects which are participating in
administrative relations. Before moving on in fact to the analysis of the issues, it is worth noting that in
the legal literature along with the term "legal status” can often find other term — "legal position™. There is
no unanimity of scientists opinions on this issue, as the A.V. Ivanov said. Some authors, in order to
specify and clarify the terminology suggests a difference between the terms "legal status" and "legal
position" [3, 152]. Others believe that the use of this term is necessary for the general characteristics of
the subject position, because the term "legal position™ often used to describe the subject in a certain range
of public relations, and legal status covers all types of bonds [4, 16]. At the same time, most authors
believe these terms are similar [5, 335; 6, 77] that it would be more appropriate and true approach.

The generalized analysis of legal scientific literature, gives us reason to believe that the legal doctrine
pays enough attention to the problems of definition and the definition of the structure of legal status as in
general theory of law and in legal sciences industry. However, despite the fact that at the present stage of
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development of legal science accumulated a considerable amount of scientific material, legal scholars
still have not reached a common view and understanding.

M.M. Marchenko said that the legal status is a legally established state unity and taken the rights,
freedoms and duties of the individual” [7, 189]. A similar, but slightly specifying definition gives
S.0. Mosquitoes — "the legal status of a person is a system of rights, freedoms and responsibilities that
have found their clear legal consolidation in the law that define the political and legal status of a person"
[8, 58]. The rights, freedoms and responsibilities defined by the basic elements of the legal status of a
person by such scholars as O. Miscavige [9] O.A. Lukasheva [10] V.A. Patyulin [11]. In its turn, M.1.
Matuzov and O. Malko believe that the legal status of a person is already among the above elements also
includes the legitimate interests of persons who are recognized and guaranteed by the state [12, 213].

S.S. Alekseev treats traditionally legal status of a person treats as the legal position of a person that reflects
its actual state in its relations with society and the state. S.S. Alekseev said that the rights and freedoms
constituting the basis of personal status, can not be realized without its other components: without
corresponding rights legal obligations, without legal responsibility, where appropriate, with no legal
safeguards, without legal capacity as defining features of volitional and conscious human behavior [13].

Instead, A.F. Skakun believes that legal status it is a system enshrined in legal instruments and state-
guaranteed rights, freedoms, duties, responsibilities, according to which the individual as a legal entity
(ie, having a legal personality) coordinate their behavior in society [14, 377]. In this scientist says that
the structure of the legal status of a person can be represented as the following: legal personality, rights,
freedoms, duties, responsibilities, which has a secondary character [14, 380]. Guarantees, as A.F. Skakun
said, are factors of implementing the legal status of the person, not the elements of its structure [14, 379].

A scientist named legal personality an important "reference" institution (foundation) acquiring the legal
status of a person or entity [14, 380]. It appears that in these statements O. Skakun should support only
specifying that legal personality is a must-legal status.

J.S. Shemchushenko and N.M. Parkhomenko, noted that the legal status is a set of rights and obligations
of natural and legal persons who are established by the Constitution, laws and other legal acts, and
ratified international treaties. The legal status of of legal entities defined through their competence, the
rights and obligations of persons fixed in the current legislation. It is said about government agencies,
enterprises, institutions and organizations. In concentrated form, their legal status is reflected in the laws,
regulations, statutes and other legal acts of these bodies, enterprises, institutions and organizations. From
the completeness of fixing the legal powers, data of legal entities depends on the effectiveness of their
activities [15, 44].

So, in theory of law concerning the structure of the legal status has quite a wide diversity of opinions,
which, of course, has implications for industry research mentioned issues. There is no exception and also
the administrative and legal science.

V.B. Aver’yanov in his scientific works noted that the term "administrative and legal status" refers to a
set of specifically defined subjective rights and duties that are assigned to the relevant entity rules of
administrative law. Other words there is a necessary feature of a person acquiring administrative and
legal status, is that it has certain subjective rights and duties that are implemented by the person as an
administrative relationship, and outside them [16, 97].A similar view is expressed by T.A. Kolomoets
[17, 64]. A.S. Vasiliev determines the content of the administrative and legal status of the citizen as
specified and detailed constitutional rights, freedoms and duties of citizens enshrined in the rules of
administrative law, and guarantee the realization of these rights and freedoms provided mechanisms
for protection by state and local governments [18, 119].

J.P. Bytyakbesides subjective rights and duties offers to include to the administrative and legal status
also guarantees for the rights and protection mechanisms by the state. He additionally notes that the
administrative and legal status of a person is established with scope and nature of its administrative legal
personality posed administrative capacity [19, 58-59]. M.A. Boyarintseva supports U.P. Bytyaka, who
emphasizes that administrative and legal status of citizens and It can not exist without its implementation
in public relations, provided the appropriate legal safeguards [20, 54].

D.M. Bachrach in his studies about the administrative and legal status, focuses on administrative norms,
namely the process of creating them by public administration. It is thanks to rulemaking activities of
state and local government there is, in his opinion, the administrative and legal status of the person or

Bicnuk 3anopizbkozo nayionansnozo ynieepcumenty MNe1,2014



100

entity [21, 32], and D.M. Bachrach calls the part of the legal status legal personality and real rights and
duties of citizens [22, 30]. A similar view is shared by S. Kivalov [1, 70].

In the context of disturbed issues deserves attention though researches by administrative scients | which
is studied administrative and legal status of of legal entities of different legal forms. Already mentioned
C.V. Kivalov, along with the study of the administrative and legal status of the other subjects of
administrative law, examines the administrative and legal status of institutions and defines it as a set of
rights and responsibilities that an institution acquires and sells in the course of the following: creation of
institutions, institutions of state registration, obtaining a license to engage in certain activities, identifying
the issues and responsibilities of public authorities in relation to the establishment, maintenance and
provision of financial and statistical reports [23, 199].

S. Osaulenko by examining administrative and legal status of the Cabinet of Ministers of Ukraine,
concludes that its structure are not only rights and responsibilities, but also tasks and functions [24, 10].
A. Stec classifies to the structure of administrative and legal status of the MDCS (after upgrading the
system of central executive is entitled — National Agency of Ukraine on Public (Governmental) Service)
such items as: objectives, principles, functions, competence, interaction, structure, organization activities.
Thus, the defining elements of the legal status of the MDCS, says A.M. Stec is the objectives,
principles and functions of the Central — competence and interaction, subsidiary — the structure and
organization of [25, 15].

N.V. Lebid, who examined the administrative and legal status of state inspections in Ukraine, said that it
is a complex legal structure that includes the following elements: goals, objectives, functions,
competencies, organizational unit elements responsible. In her view, the competence of state inspections
contains a Competence (jurisdiction) and authority (duties) [26, 8]. In the vision by A.P. Sikorsky,
administrative and legal status of executive authority is a complex legal- theoretical construct that
includes such components : 1) the purpose of the formation the body and determine the scope of his
authority; 2 ) the principles and the territorial scope of activities; 3) internal structure of the body; 4) the
procedure and method of its establishment, reorganization and liquidation; 5) the tasks and functions;
6) the extent and nature of public authority; 7) forms and methods of operation; 8) the procedure for
resolving issues in a body subordinate; 9) sources of financing; 10) the presence or absence of legal
personality; 11 ) The right and obligation to use the state symbols; 12) responsibility [27, 9].
A.M. Podolak, in his turn, in the structure of administrative and legal status of the State Automobile
Inspection of MIA of Ukraine also exudes competence and legal responsibility, but an additional isolates
a part of the administrative and legal status of law, that all enforcement activities of the State Automobile
Inspection of MIA of Ukraine [28, 10].

Quite interesting are the thoughts by A.V. Ponomarev, who identifies the following elements of
administrative and legal status of the Antimonopoly Committee of Ukraine: 1) the purpose, objectives,
functions; 2) competence, 3) organization of 4) legal liability of employees of the Antimonopoly
Committee of Ukraine [29, 7]. The special attention deserves the last component of administrative and
legal status which is proposed by A.V. Ponomariov. If with the responsibility of the institution or body
as a whole we could agree (given certain arguments), than the responsibility of officials in such
organzations is difficult to recognize as the element of the legal status of a legal entity.

For example, it is still unclear exactly what kind of officials legal liability correlates with body and
connection between them? Moreover, this conclusion by A.V. Ponomarev contrary even
interdisciplinary conception of the legal entity and its attributes. In particular, the responsibility of staff
members of the body as part of the legal status does not match feature of joining and participating in
legal on its behalf. Of course, if an official of the Antimonopoly Committee of Ukraine (AMC) violates
the rights and obligations of individuals or other business relationships and acts on behalf of these
relationships like AMC, it is considered that the AMC or its local units act as a violator of the person
rights and interests. This is confirmed by the number of administrative and procedural legal personality
of the body, it is known that in the case of illegal activity or inactivity of public administration or an
official defendant in administrative jurisdiction will not be an official, but the body as a whole, in which
is person serving. In this theory, if the outcome of the case will be found that the officer or official body
violated existing legislation it can be used the measure of influence, depending on the nature of the
offense — disciplinary, administrative, criminal or other liability. And in this case, legal liability AMC
officials will be part of a special administrative and legal status of an individual within its responsibilities
as one of the elements of such status.
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0.0. Briginets focuses on administrative and legal status of the other central executive body — the State
Tax Service of Ukraine. Components of administrative and legal status State tax service of Ukraing,
according to A.A. Bryhintsya are following: 1) a special purpose, which includes principles, aims, tasks
and functions of realization of this public authority; structurally organizational, which includes for itself
adjusting of order of creation, reorganization, liquidation, procedure of activity, right on official
characters, linear and functional subordination; 3) competence, which includes for itself the aggregate of
imperious plenary powers concerning: — rights and duties, which are related to realization of power,
participation, in administrative relations, and also right to give out certain acts, is jurisdiction, legal
fixing of objects, objects, businesses which imperious plenary powers spread on [30, 10].

M.U. Vikhlyaev, thoroughly probing administrative legal status of public associations came to the
conclusion, that the last can define as an aggregate of rights, duties, guarantees of realization of rights,
administrative responsibility of public associations which will be realized by them in various
relationships with the organs of public administration [31, 153].

On the basis of generalization of opinions by the theorists of law and various approaches of scientists-
administrativistiv to the decision of the indicated question, the author, it costs to offer, the own variant of
structure of administrative legal status of legal entities and author definition of this concept.

Firstly, it should be emphasized that the basic element of such structure is the administrative personality.
She makes the person an opportunity to be a member of the administrative and legal defines the scope of
rights and obligations. In this regard, it appears that is not reasoned point of view of those scholars who
leave it out administrative structure and legal status. Also an integral part of the legal status have rights
and obligations of individuals within the complex which entity has the necessary competence and scope
of authority. In this case, the administrative responsibility of the person is not an independent part of a
political and legal status, as there is nothing like responsibility of the person subject to certain losses as a
result of the offense. Not seen as appropriate in the administrative structure of the legal status of a legal
entity to allocate guarantees of its rights, as they are the only factors of administrative and legal status of
a legal entity (social, economic, political, etc.) and not directly related to it.

Not worthy of support and position of those administratyvistiv scholars that the administrative and legal
status of entities (mainly government bodies and local self-government) allocate components such as
goal, objectives, functions and organization of the territorial scope of activities, the internal structure of
the body, the procedure and the method of its establishment, reorganization and liquidation, forms and
methods of operation, the procedure for settling in a body subordinate issues, funding body, the presence
or absence of legal personality, and other elements that are allocated by individual scientists. In our
opinion, the vast majority of the legal status of the above components (objectives, tasks, functions, forms
and methods of work, etc.), as well as the guarantees are the factors of influence on the content of the
rights and obligations of the entity, other (organization of the territorial scope of activities, the internal
structure of the body, the procedure and method of its establishment, reorganization and liguidation
procedure for settling in a body subordinate issues, funding agencies, etc.) — are related to such features
as a legal entity organizational unity and legal form and content are prerequisites for the formation and
volume personality administrative entities.

Thus, the structure of the administrative and legal status of entities represents the following:
1) administrative legal (administrative capacity and administrative capacity); 2) Rights and obligations
of a legal entity, fixed rules of administrative law (competence, authority and administrative
responsibility, etc.).

So administrative and legal status of legal entities is a set rules of administrative law of subjective rights
and obligations in legal entities implemented them in the field of public administration, the content of
which is conditioned by the extent and nature of administrative personality mentioned subjects.
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ORGANIZATIONAL FORMS OF PUBLIC CONTROL: ESSENCE AND CONTENT
Skvirskiy 1.0., doctor of law, associate professor
Zaporizhzhya national university

An attempt to conduct a complex and systematical analysis of existing organizational forms of public control
is made. The essence and peculiarities of public control as a type of social control is found out in the article.
The author’s definition of public control is formed. The author proposes his own classification of
organizational forms of public control; special organizational forms of public control; indirect organizational
forms of public control. The content of each mentioned group of organizational forms of public control is
analyzed briefly.

Key words: control, public control, forms of public control, organizational forms of public control, subjects of
public administration.

Cksupckuii 1.0. OPTAHU3AIIMOHHBIE ®OPMbI OBILIECTBEHHOI'O KOHTPOJIA: CYIIITHOCTDh U
COHEPXXAHUE / 3anopocKuii HAIMOHAIBHBINA YHUBEPCUTET, Y KpanHa

B crarbe crenaHa MOMBITKA TIPOBEACHUS KOMIUICKCHOTO M CHCTEMHOTO aHalH3a CyLIECTBYHOLINX
OpraHu3allMOHHBIX (OPM OOIIECTBEHHOTO KOHTPONs. B paMKax CTaTbd BBUACHAETCS CYIIHOCTH H
0COOEHHOCTH OOLIECTBEHHOTO KOHTPOJIS KaK BHAA COLMAIBHOIO KOHTPOJIS, GOPMYIHPYETCsl €ro aBTOPCKOe
ompezeneHre. ABTOp mpeiaraeT COOCTBEHHYIO KIacCH(UKALUIO OPTaHU3alMOHHBIX ()OPM OOIIECTBEHHOTO
KOHTPOJISA, BBIACISIsL: OOLIHEe OpraHu3alMoOHHbIE (OPMBI  OOIIECTBEHHOTO KOHTPOJIS; CICIHAIbHbIC
OpraHM3alMoHHbIe (OPMBI  OOLIECTBEHHOTO KOHTPOJISL; OIOCPEIOBAHHBIC OpPraHU3AlMOHHBIE (OPMBI
oOiiecTBeHHOTO  KOHTpoJsisi. KpaTko —aHanmsmpyeTcss coaep)KaHue KaX[Ood M3 Ha3BaHBIX  TPYII
OpraHU3allHOHHBIX (POPM OOILIECTBEHHOTO KOHTPOJISL.

Knrouegvie criosa: konmponw, 00wecmeeHHbiil KOHMpOoib, Popmbl 0OUECMEEHHO20 KOHMPOIS, OP2AHUAYUOHHbIE
gopmul 00WeCcmEeHH020 KOHMPOIIS, CYObEeKMbl NYOIUYHO20 YNPABTIEHUSL.

Ckaipeskmii 1.0. OPTAHIZAIIMHI ®OPMM CYCITIIBHOI'O KOHTPOJIIO: CYTHICTh TA 3MICT /
3aropi3bKuii HalllOHATBHUH YHIBEpCHTET, Y KpaiHa

V crarti 3pobiieHa cripoba MpoBeAeHHsS KOMIUICKCHOTO Ta CHCTEMHOTO aHaji3y iCHYIOYMX OpraHizaliiiHHuX
(GbopM rpoMazCchKOro KOHTPONMIO. Y MeXax CTaTTi 3’SICOBYETbCS CYTHICTH Ta OCOOJHMBOCTI I'POMaJCHKOTO
KOHTPOJIIO SIK BUIY COLIAIbHOTO KOHTPOITO, POPMYITFOETHCS HOr0 aBTOPChKE BU3HAYEHHS. ABTOp MPOIMOHYE
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BJIACHY KJIacH(iKaIlifo opraHizanifHux (GopM rpoMajacbKoro KOHTPOJIO, BUIUISIOUN: 3arajbHi opraHizamiiui
¢dbopMH  TpOMAACHKOrO KOHTPOJIO; CIHElianbHi OpraHizamiiHi (OpPMH TpOMAaJChKOrO  KOHTPOJIIO;
orocepeKoBaHi opraHizauiiini gopmu rpoMancbkoro KoHTpousro. CTHCIO aHaMi3yeThCs 3MICT KOXKHOI 3
Ha3BaHUX TPYyN OpraHizaliifHuX (OpM TPOMaACHKOTO KOHTPOJIO TaK, A0 3arajibHUX (OPM I'POMAACHKOTO
KOHTPOJII0O MOXYTh OYyTH BiIHEceHi Ti, SIKi € JOCTYHHUMH Oynb-sKiii mpuBaTHIH oco0i Ha Oe3yMOBHiH
ocHOBHI. Taka 3araJbHONOCTYIIHICTH 3a0€3MeUyeThCsl 32 PaXyHOK TOTO, IO OCTAaHHI 3HAXOIITH CBOE
3akpimteHHs y HopMax KoHcrurynil Ykpainu, siki, Oyayqu HopMaMu IpsMoi Aii, sSIK HaclIiIoK, MOXYTh OyTH
BUKOPHUCTaHi OyIb-KUM 3a Oy/Ib-IKHX YMOB.

Ha mporuBary 3aranbHuM (opMaM IpoMaJChKOTO KOHTPOJIO, peatizamis creriadbHux (opMm nepenbadae
JOTPUMAaHHS IEBHUX YMOB a00 BUKOHAHHS MEBHUX MEpeIyMOB 3 OOKy MpuBaTHUX 0ci0. OCTaHHIMH MOXHA
Ha3BaTH, HaNpHKIaJA, HAOYTTSA WIEHCTBA y I'POMAJACHKiM opraHizamii abo BKIIOYEHHS NMPHUBATHOI ocodU a0
CKJIaZy TPOMAaJChKO1 paid YU CIIOCTEPEKHOT KOMICII.

o ¢ 10 omocepenkoBaHUX (GOPM IPOMATCHKOTO KOHTPOJIIO, TO TaKi «BKIIOYAIOTHCS» B IO 3a 1HILIAaTHBOIO
He IIPUBATHUX 0Ci0, a Cy0’€KTIB ITyOJIITHOTO YIIPABIIiHHS.
Knrouogi cnosa: KoHmMponb, 2pomMadCcbKuti KOHMPOb, GopmMuU SpOMAOCLKO20 KOHMPOTI, OpeanizayiiHi gopmu
2POMAOCbKO20 KOHMPOTIO, CY0 '€Kmu nyOIiuH020 YNPAGTIHHL.

The problems of public control have been one of the most pressing topics for scientific discussions of
representatives of legal science for quite a long time. This is understandable, since the public control is
not only necessary element of civil society, but also the prerequisite for the implementation of
individuals enshrined in the Constitution of Ukraine the right to participate in public affairs. It cannot
be mentioned also about the importance of public control for democratic reforms in the country,
because it is the last in the most fully manifested constitutional thesis that all state power emanates
from the people. This point, in fact, is confirmed by constant scientific interest of the mentioned
institute by scholars such as N.L. Boiko, S.H. Bratel, S.F. Denisiuk O.V. Jafarova, O.M. Muzychuk,
V.S. Shestakov and others. At the same time we note that the named scientists in their works did not
pay due attention to the question about the organizational forms of public control in Ukraine that is
indicating the relevance of this area of scientific research.

Thus, the purpose of this article is to determine the essence and content the organizational forms of
public control. To achieve the named objective is seen necessary: to formulate a definition of public
control, to show the features of public control in comparison with other types of public control, in the
light of the analysis of regulations governing the organization and public control in Ukraine, to
identify the organizational forms of the latter.

The concept of control is widely used in a variety of acts that, in fact, resulted in a high level of
attention on the part of scientists. The analysis of the works of the above authors shows that although
they are slightly different in understandings of the category of control, but in their academic positions
there is a lot to do on the basis of which it can be concluded that the control is a special type of activity
aimed at checking or surveillance to check to counter, prevent or stop illegal actions, decisions or
omissions on the part of anyone.

Transferring formulated definition of control on the concept of public control in the first
approximation to the latter when it is possible to understand the activities of the public (some private
persons and (or) non-governmental organizations), which aims at checking or monitoring to check for
combating, prevention or termination unlawful acts, decisions or omissions of subjects of public
administration.

At the same time we note that in the scientific literature public control is frequently characterized by
the initial position of the other which, in our view, requires some comments aimed at the unification of
approaches to its understanding. Thus, S.H. Stetsenko under public control proposes to understand the
kind of control in which the latter is carried out by public organizations or individuals. At the same
time the author calls also local governments as agents of public control [1, 206].

0.B. Zelentsov believes that public control is the control exercised by the parliament and local elected
officials, control the people, control by the political parties (ruling and opposition) and associations of
citizens, control by the media and control of public opinion [2, 8-64].

Other authors exploring the nature of public control note that the subjects of its implementation may
be collective (political parties, public organizations, trade unions, non-governmental and supervisory
board, supervisory committee, audit companies, labor groups, etc.) and individual (citizens of Ukraine,
foreign citizens, stateless persons, public officers, advocates for pre-trial investigation, journalists, law
enforcement, etc.) subjects [3, 329].
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Analyzing the above definitions of public control, we note that all of them cause us for certain critical
comments. They are the following.

First, we cannot share the view that the subject of public control is the parliament. This is due to the
fact that when people delegate appropriate powers to deputies that form the parliament, the latter is
transformed into a subject of public authority, and therefore no longer be regarded as an element of
civil society. And if it is so, the parliament is not the subject but the object of public control.

Secondly, we cannot support the position and those authors who believe that local governments are the
subjects of public control, as they are the element of public authorities as well as the parliament.

Thirdly, some comments require also thought about the possibility of referring to the subjects of public
control of political parties, coalitions, movements and so on. According to Art. 1 of the Law of
Ukraine “On Political Parties in Ukraine” [4] the citizens of Ukraine join with political parties to
exercise and protect their rights and meet the political, economic, social, cultural and other interests.
Political parties have the right to participate actively in social and public life of the country which, in
theory, allows us to treat them as subjects of public control. But here we cannot pay attention to the
fact that political parties are fundamentally different in their legal status from other types of
associations, because of their participation in the formation of public authorities. Because it not shape
and control the functioning of the political parties involved in public administration is being
politicized which quite often takes them outside the legal field, due to the peculiarities of political
activity which is known cannot be objects united with the public administration. In other words we can
conclude that the control exercised by political parties is a separate, specific form of social control.

Fourth, public inspectors are also called as subjects of public control. Expressing our own attitude to
such proposals we note the following. The authors of this opinion, in our view, do not differentiate
between the two closely related, but partially different categories, which are “public control” and
“citizens’ engagement in the implementation of public administration”. Public inspector is the entity
involved with the government, therefore he provides a public authority. In other words, he is a subject
of delegated authority. Given this, he is also impossible to be attributed to the agents of social control,
because the latter not vested by any public authority.

So, as an interim conclusion, we note that the characteristic features of social control is that it is
carried out as separate individuals so civil society groups that are organizationally and functionally
independent of the control objects, which are mainly the subjects of public authorities. In other words,
the subjects of public control are ordinary citizens who can operate in these areas, either alone or
collectively. This conclusion is fundamental to progress to clarify the question of the forms of social
control, because the past is, in our view, derived from the legal status of the subjects of its
implementation. Let us examine this aspect in more detail.

So, as citizens are the subjects of public control, all their possible actions or decisions on subjects of
public administration may only be made within the formula “allowed everything that is not explicitly
prohibited by law”. However, the effect of the said formula sometimes can be limited. This applies
primarily to the sphere of relations between individuals with the subjects of public administration. In
this case it is the fact that the actions (decisions) of individuals involved in public administration can
respond only within their assigned jurisdiction, which, in fact, limits the effect of the formula “allowed
everything that is not explicitly prohibited by law”. Thus, individuals can enter into a relationship with
the subjects of public administration only within the limits specified by the relevant regulations. In
other words, there can be a relationship between an individual and a subject of public administration
outside the defined regulatory competence of the latter.

The foregoing, of course, also applies to the sphere of public control which, therefore, may be made
only in those forms which have found their statutory.

Analysis of regulations relating to the organization and implementation of public control, leads to the
conclusion about the presence of general, special or indirect forms of public control. In our view, to
the general forms of public control can be attributed those that are available to any private person to
unconditional basis. This accessibility is ensured by the fact that the latter find their consolidation in
the norms of the Constitution of Ukraine [5], which, being directly applicable, as a result, can be used
by anyone under any circumstances.

Bicnuk 3anopizbkozo nayionansnozo ynieepcumenty MNe1,2014



106

Contrary to common forms of public control implementation involves specific forms of certain
conditions or performing certain preconditions on the part of individuals. As the latter we can name,
for example, membership in a social organization or incorporation of an individual into the community
board or the supervisory committee.

As for the indirect forms of public control, they “include” in action at the initiative not individuals but
subjects of public administration.

Let’s consider each of these groups of organizational forms of public control in more detail.
General organizational forms of public control

The Constitution of Ukraine provides individuals, regardless of their social status, age, articles,
nationality, etc., exercise public control over the entities of public administration, particularly in the
form: appeals, requests for public information and mass gatherings.

According to Art.40 of the Constitution of Ukraine all have the right to file individual or collective
petitions, or to personally appeal to the state government, local government and officials and
employees of such bodies are obliged to consider the appeal and give a reasoned reply within the
prescribed statutory period. Concretization of obtaining of these rights has found reflection in the Law
of Ukraine “On Citizens’ Appeals” [6], which provides that private persons may apply to subjects of
public administration with suggestions, comments, requests, demands and complaints. Within any of
these types of appeals individuals may require involved in public administration from the relevant
explanations or comments about committed (not committed) actions or decisions at that regardless of
whether the applicant directly related to the past or not.

This form of public control is quite effective, but its effectiveness would be higher, as if the national
legislation would be assigned legal liability of official (service) of organs of public authority for
breach of terms to respond to individuals or for its absence. It also seems necessary to expanse the
types of appeals of citizens. Thus, it looks appropriate, in our view, inclusion in the existing list of
appeals and petitions as that would have legalized mass appeals to the subjects of public
administration with the same issue.

An important element of the administrative and legal status of individuals is their right of access to
public information, within the implementation of which can also be public control over the subjects of
public administration.

The right of access to public information, being guaranteed at the constitutional level (Part 2 of Art.34,
Part 2 of Art.50) found a further specification of the Law of Ukraine “On access to public
information” [7], where, in particular, is pointed out that individuals have a right of access to public
information, which includes the reflected and documented by any means and in any media information
that was obtained or created in the course of public authorities of their duties under applicable law or
that is in the possession of government agencies and other public information.

Thus, individuals submitting to the subject the information request authority from the requirement to
provide public information can control any aspects of functioning of the latter.

As the next general organizational form of public control it is necessary to recognize the massive
gatherings, which is the most democratic way of public assessment of the actions (decisions) of the
subjects of public administration.

Freedom of peaceful assembly, as it is noted in the Guidelines on freedom of peaceful assembly, is
one of fundamental human rights, which can use and which can be realized by individuals and groups,
unregistered associations, legal entities and other types of organizations.

Assembly can serve a large number of purposes — including showing the difference, to express
unpopular views or position of the minority [8]. It is with this in mind, peaceful assembly, in fact,
should be considered as a form of public control.

The right of individuals to participate in peaceful gatherings is enshrined in Art. 39 of the Constitution
of Ukraine, which states that citizens have the right to assemble peacefully without arms and to hold
meetings, rallies, and demonstrations in advance of notifying the executive power or bodies of local
self-government.
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At the same time, we note that the implementation of the named law in Ukraine now is at not too high
level that is mainly due to the lack of relevant law. So, in order to strengthen the effectiveness of this
form of public control is seen necessary preparation and adoption of the Law of Ukraine “On the mass
meetings”.

To a category of general organizational forms of public control, in our opinion, should be attributed also
public debate, which is referred to, for example in the Law of Ukraine “On democratic civil control over
the military and law enforcement agencies” [9]. However, this form of public control now exists, in fact,
only at the theoretical level, because, again, there is no normative act, which would have established the
organization and conduct of public debate. The stated fully applies also to the public hearings.

Special organizational forms of public control

Special organizational forms of public control, as it has been highlighted above, require some
preparatory work on the part of individuals and communities. During this training takes place, so to
speak, the authorization public control on the subjects of public administration, which is carried out on
behalf of the latter. So from this we can conclude that these forms of public control are to some extent
dependent on the decisions (actions) of the subjects of public administration, which causes some
doubts as to their effectiveness and efficiency.

To these forms of social control can be attributed primarily community councils that operate under the
Cabinet of Ministers of Ukraine “On public participation in the formulation and implementation of
public policy” [10], which approved the Model Regulations of the Public Council under the Ministry,
other central executive authorities Council of Ministers of the Autonomous Republic of Crimea,
regional, Kyiv and Sevastopol city, regional, Kyiv and Sevastopol state administrations. The above
provisions are typical of a further specification at the level of orders and directives named entities of
public administration.

The main tasks of community councils are: creating the conditions for the realization of the
constitutional right to participate in public affairs, public control over the activities of executive
authorities, in promoting executive body of public opinion in the formulation and implementation of
public policy.

It should be mentioned also about the institute of public observers through which to date is made
public control over a considerable number of areas (areas) functioning of public administration. As
example we could call organized under the Ministry of Education and Science, Youth and Sports of
Ukraine from 25.11.2011, Ne 1354 [11] public observation of external evaluation of educational
achievements of graduates of secondary schools.

Special attention should be paid to the institute of public examination of the Authorities of the Cabinet
of Ministers of Ukraine dated November 5, 2008 Ne 976 “On approval of encouraging public
assessment of executive bodies” [12]. Within the framework of this examination the institutes of civil
society can provide an assessment of executive power, efficiency and performance of such decision-
making bodies, preparation of proposals to resolve the last significant social problems.

Indirect organizational forms of public control

These forms of public control can only conditionally be called such because they are not initiated by
the public but, in fact, by the subjects of public administration. However, despite this, at their expense
quite important task is realized — informing the public on the status and prospects of functioning of
public administration. The information obtained in this way can be used later for the public, so to
speak, a full-scale civil control over a particular subject of public administration.

Speaking of indirect forms of public control, we mean primarily the duty of public administration
subjects to inform the public about their activities. So today marked subjects of public administrations
inform the public about:

- the results of the measures to prevent and combat corruption [13];
- European integration of Ukraine [14];
— the environment [15] and so on.

So, making a general conclusion from the above, we note that today in Ukraine a considerable amount
of organizational forms of public control is accumulated over the subjects of public management,
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which differ from each other by a considerable number of characteristics. This diversity of control
activities is definitely a must welcome as this is achieved through the mobility and flexibility of the
institutions of civil society in ensuring relevance, effectiveness and legitimacy of functioning of public
administration. However, along with this we note that a considerable number of forms of public
control now exist mainly on a theoretical level, as regulations are not defined order of their
implementation in practice. Correcting this situation should be one of the priorities of our country.
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VJIK 351.74: 342.922

AJIMIHICTPATHUBHI PETJIAMEHTH SIK 3ACIB 3AITOBITAHHS KOPYIIIIT
3abpoma /I.I'., K.10.H., TOIICHT
Kpumcwruii paxynomem Odecvkoeo 0epicagro2o yHieepcumemy eHYMpIiuHIix cnpas

VY cTarTi 0XapaKkTepHU30BaHO aMiHICTPAaTHBHI PEriIaMeHTH B KOHTEKCTi mpoTuii kopymuii. [IpoananizoBano
HAYKOBI MiJXOIH 10 BU3HAYEHHS MOHATTS «aIMIHICTpaTHBHUI pErIaMeHT», BCTAHOBIICHO iX MicCIle B CUCTEMI
3ac001B MPOTHAIl KOPYIIIii, BUCBITIEHO 3apyOiKHHIA TOCBiJ 3aKOHOAABYOIO PETYNIOBAHHA 1 3aCTOCYBAaHHSA
aIMIHICTPaTHBHUX pErJaMeHTIB U1 YHOPMYBaHHS [IiSUIBHOCTI OpraHiB myOmiyHOi amgMiHicTpamii.
3anporoHOBAHO PsIJl 3aXOJiB, CHPSIMOBAHMX Ha 3amo0iraHHs Kopymnmii (Ha HpHUKIagi Hpouenyp HaJaHHS
aJMIHICTPATHBHUX ITOCIYT).

Kniouoei cnosa: kopynyis, 3anobieanns Kopynyii, a0 MIHICMPAMuUGHULL pe2iamMeHm, AOMIHICMPAMUEHT ROCIY2l.

3abpoma A.I. AAMUHUCTAPTUBHBIE PEI'JIAMEHTBI KAK CPEIACTBO IIPEAYIIPEXXKIEHWA
KOPPVYIIINHN / Kpeimckuii ¢akynsrer OmeccKOro rocyaapCTBEHHOTO YHHBEPCHTETa BHYTPEHHHX Jell,
VYkpauna
B craTthe oxapakTepn3oBaHbI aAMHHUCTPATUBHBIE PETTAMEHTHI B KOHTEKCTE MPOTHBOACHCTBUS KOPPYIIHN.
[IpoaHann3upoBaHbl Hay4YHBIE IOIXOIBI K OIPENEICHHIO IIOHATHS «aJMUHHCTPATHBHBIN pEriaMeHT»,
YCTaHOBJIEHO HX MECTO B CHUCTEME CPEACTB IPOTHBOICHUCTBHUS KOPPYIIHH, OCBEIICHBI 3apyOeKHBIH OIBIT
3aKOHOJIATETIFHOTO PETYINPOBAaHMS W TPUMEHEHUS] aJMUHHCTPATHBHBIX PErJIaMEeHTOB JUII HOPMHPOBAHUS
JEATEIbHOCTH OpPTraHOB ITYyOJIMYHON agMHHHUCTpanuy. [IpemiokeH psi MeponpHsATHH, HalpaBICHHBIX Ha
MIpeynpekaeHAe KOPPYIIHH (Ha TIpEMepe IPOLeyp PEeAOCTaBICHNS aIMUHUCTPATHBHBIX YCIIYT).
Kniouesvie  cnosa: — koppynyus, — npedomepawjenue — KOppYAYUY,  AOMUHUCMPAMUBHLIL — pe2iaMeHn,
AOMUHUCTPAMUBHYLE YCILY2U.

Zabroda D.G. ADMINISTARTIVNYE REGULATIONS AS A MEANS OF CORRUPTION
PREVENTION / Krim faculty of the Odessa state university of internal affairs, Ukraine

The aim of the article is to examine the major approaches for understanding the essence of administrative
regulations and the implementation of their systematization, highlighting gaps in the legal and organizational
support of their introduction, and analysis of the preventive influence of the regulations on corruption when
the administrative services are provided.

Based on the study of scientific and normative sources the following characteristics of the administrative
regulations have been identified: this is a type of normative-legal act containing the relevant public
administrative decision; it is a consequence of public relations regulations; there is a certain procedure of their
development, adoption and introduction; the objective of their adoption is the regulation and specification of
the activities of the organs (officials) in the process of their assigned tasks performance; their purpose is to
increase the efficiency of the public authorities to ensure the implementation of citizens’ rights and freedoms,
legal interests of individuals and legal entities; their result is the administrative procedure; possibility to
arrange legal-normative acts in the summary form.

It is established, that proposed administrative regulation means the administrative regulation in force and the
objective is to regulate and effect detailed elaboration of the activities of the bodies (officials) in their
assigned tasks performance, the normative legal act of public authority, which establishes administrative
procedures, and its implementation is aimed at provision of the rights and freedoms of citizens, legal interests
of physical and legal persons.

It is grounded that while developing the draft of the Administrative procedural code of Ukraine, it is
necessary to include as a separate part “Prevention of corruption while performing the administrative
procedures” and include the anti-corruption component, which sets : the principles of administrative
procedure — principles of anti-corruption and decency; provisions on the administrative act, taken as a result
of corruption, are invalid; order of restoration of rights and legitimate interests of physical and legal persons,
violations due to that were violated the adoption of the illegal act.

The following activities are suggested: they are aimed at the prevention of corruption in the process of
administrative services provision by public authorities and local self-government: to increase the level of
professional training of public authorities as for information and explanation to the citizens the relevant
information about definite service; develop the stimulating methods for the citizens and encourage their activity
concerning the content of services issues and initiatives on direction of appeals to the authorities regarding the
provision of services in the sphere of public order; develop and implement collections of algorithms on each
service and to ensure their integration in the curricula for specialists training, who will provide in the future;
strengthen internal control over provision of services including the use of surveillance of premises; employ
contactless communication between service consumers and officials, including the introduction of electronic
forms of the control over the process of passing decisions concerning the particular treatment of person;
encourage the officials efficiently, honestly and provide good services to the population etc.
Key words: corruption, corruption prevention, administrative regulations, administrative services.

axuCT MpaB i CBOOOA JIOJMHM y BIJHOCHHAX 3 OpraHamu myOJiqHol Biaau, 3a0e3neueHHs TOBHOTU
3 0 0 0
peaizanii ix 3aKOHHUX iHTepeciB Oe3rnocepeHbO OB’ A3aH1 13 3amoOiraHHsAM KOPYNLIHHUM MPOsSBaM
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y Tpomeci peamizamii opraHamMm JIep)KaBHOI BIaaM, OpraHaMH MICIIEBOTO CaMOBPSTyBaHHS
MOKJIQ/ICHUX Ha HUX (DYHKIIIH.

[IpobnemMu agmiHICTPaTUBHOI periaMeHTalii MisUIbHOCTI OpraHiB AEp)KaBHOI BIAAM 1 MiCLEBOTO
CaMOBpPSIYBaHHS € aKTyalbHUMH 3 YpaxyBaHHSIM IIPOBEICHHS pePOpPMU CHUCTEMHU MyOIiYHOTO
ynpaBiiHHS B YKpaiHi Ta mnpuBeneHHS (GopM 1 MeTOAiB peamizamii iXHIX (YHKIIH A0 BUMOT
3araJbHOEBPOICHCHKUX CTaHJAPTIB.

Po3BUTOK aAMIHICTpaTHBHOIO pErjJaMEeHTYBaHHs [IisSUIBHOCTI Opra”iB mMyOyiyHOT aaMmiHicTpamii
BXOJIUTH 1 JIO TeEpeNiKy HampsMiB aaMiHicTpatuBHOI pedopmu B VYkpaini. Tak, y Konmemmii
3a0e3MeyYeH s «IPIOPUTETHOCTI 3aKOHOAABYOI periiaMeHTarii (pyHKIiH, MOBHOBaXEHb Ta TOPSIKY
JiSUTBHOCTI OpraHiB BUKOHABYO1 BN BiJTHECEHO /10 3aBllaHb, SIKi MalOTh KIII0OUOBE 3HaUeHHS [1].

Cain nmorogutucs i3 H.T. ['oHuapyk, sika BBaXkae, 10 «...CYTHICTb pedopMH MyOIiuyHOI aAMiHiCTpalii
MoJIsiTa€ B 3/IHCHEHHI KOMIUIEKCHHX TEPETBOPEHb Yy CHCTEMI MyOIIiYHOTO YIpaBIiHHS B iHTEpecax
TpOMaJsiH 3 METOI0 BAOCKOHAJIICHHS B3a€MOJii IHCTHTYTIB MyOJiYHOT aaMiHiCTpamii 3 TpOMaasHaAMH,
HaJaHHs M SKICHUX YIPaBIiHCHKUX IOCIYr B €KOHOMIUHiHM, MpaBOBil, COLIaIbHO-KYIBTYPHIH Ta
iHmmx cdepax. OCHOBHOIO MeTOI0 pedopmyBaHHS € (popMmyBaHHS €PEKTHBHOI CHCTEMH ITyOIidHOL
aZMiHICTpallii, MmO HaxaBaTUMe SKICHI IMyONidHI MOCTYTHd TpOMaJsHaM Ha piBHi, IO BiATOBigac
€BPOTICHCHKUM CTaHAapTaM, 3a0e3neuyBaTUME ONTUMAalbHE BHKOPHUCTaHHS MYOJiYHHUX KOIITIB Ta
Oyne 3maTHa BYACHO 1 a/IeKBaTHO pearyBaTH Ha COI[IAIbHO-€KOHOMIYHI Ta 30BHIIIHBOTIOMITHYHI
BHKJIHKID) [2].

Bapro BU3HATH, He3BaXal4M Ha COpoOW 3ampoBaJuTH B YKpaiHi CHCTEMY OILIHIOBaHHS SKOCTI
(GYHKIIOHYBaHHSI OpraHiB MyOJIiYHOT Biagy, y TOMY 4YHCIi H 3a JONOMOTOI MIXHAPOIHHUX
oprasizarliii Ta iIHCTpyMEHTIB, CYTTEBO TMOKPAIIUTH iX CEPBICHY AisUTBHICTH He Branocs. | excreprtw, i
TPOMaJIsIHA HAroJOIIyIOTh Ha CYTTEBIM PO301KHOCTI MK MOTpeOaMu CIIOKUBAUIB aMiHICTPaTUBHUX
MOCHIYT Ta Coco0aMH iX 33J0BOJICHHS IPEICTABHUKAMU ITyOIivHOI anMiHicTparii.

AKTyallbHICTh HAYKOBOTO OOTOBOpEHHsSI IMpoOJieM y BKazaHiii cdepi OOyMOBIIOETHCS TakKoXK i
HArajJbHOI0 TOTPEeOOr0 PO3pPOOKH AMIHICTPATHBHO-TIPOIEAYPHOTO KOAEKCY YKpaiHu, NMPUAHSATTS
SKOTO € HEOOXiTHMM y KoHTeKcTi BuKoHaHHs pexomennanii [PEKO ta CtamOynbchKoro IiaHy mii
o0 0OpoTHOM 3 KopymIliew. BapTo noroguTucs 3 nosuiiero B.b. ABep’siHoBa, sikuii 3a3Havae, 110
«...yHi(iKOBaHA pETJIAMEHTAIlisl aJMiHICTPaTUBHUX MPOIEAYP Ma€ IiCTOTHO IIiJBUIIUTHA PIiBEHb
rapaHTOBAHOCTI TPaB 1 3aKOHHHUX IHTEPECiB TPOMAJISH Ta 1HIIMX NPUBATHHX OCI0 BiJ MOpYIIEHb i
CBaBUUIS 3 OOKY BJIaJM... HASBHICTH €IMHUX IPAaBHJ aJMIHICTPATUBHOI NPOILEIYpH, IO-TEpIIE,
3a0e3neyye piBHICTH ycixX 1 y4YaCHHKIB Tiepel] 3aKOHOM, OCKUTBKMA A0 BCIX OIHOPIIHUX CIIpaB
3aCTOCOBYETHCS OJTHAKOBA Iporeaypa. I, mo-apyre, 4iTke 3aKOHOJaBYe BU3HAYCHHS aIMiHICTPATUBHOI
MPOLIEAYPH € HEOOXITHOI YMOBOIO 31IHCHEHHS e(DeKTUBHOTO KOHTPOJIIO (Hacamriepea, CyJI0BOro) 3a
MPO30PICTIO 1 3aKOHHICTIO isUTBHOCTI OprauiB Biaan» [3].

HesBakaroun Ha icHyBaHHS B YKpaiHi JOCTaTHBOI KIUJIBKOCTI Ipallb, NPHCBIYCHUX ITUTAHHSIM
a/IMiHICTPAaTHBHO-TIPOIIECYalbHOI peryiaMeHTallii 3arajoM, Ta aJMIHICTPAaTHBHUM MpoleaypaM B
JISUTBHOCTI OpraHiB myOJiuHOI BiaAM 30KpeMa, MpoOiieMaThKa aaMiHICTPAaTHBHUX pETrJIaMeHTIB
noTpedye CBOrO MOJABIIOr0 PO3POOJICHHS, Y TOMY YHCII i 3 ypaxyBaHHSM iX 3all001KHOTO BIUIUBY
Ha KOPYIIIIO.

MeTo10 CTaTTi € XapaKTepUCTHKA aJIMIHICTPATUBHUX PETIaAMEHTIB Y KOHTEKCTI MPOTHIIT KOPYIIIIii.

Jns nocsrHeHHs 1i€l MeTH nependadaeThesl BUPIIMTH TaKi 3aBAAHHS: OKPECIUTH OCHOBHI MiAXOM LIOJ0
PO3YMiHHSI CYTHOCTI aIMiHICTPaTUBHHX DEIJIAMEHTIB Ta 3MIHCHUTH IX CHCTEMAaTH3allil0, BUOKPEMHTH
MPOTaJIMHU Y PABOBOMY H OpraHi3amiiiHoMy 3a0e3MeUeHHi iX 3arpoBapKeHHs, IPoaHaIi3yBaTh 3al00DKHHI
BIUIVMB [IMX PETJIaMEHTIB HA KOPYIILiIO NP HAJaHHI aIMiHICTPATUBHUX HOCIYT.

Cnig HaromocuTd, 10 B Teopil Hapa3l BIACYTHIH €IMHMIA MiOXiA 10 PO3YMIHHA HOHATTA
«@IMIHICTPATUBHUAN perjJaMeHT». Y PI3HUX IHTEpIpeTalisX BiH pPO3MIISNAETECS SK: JIOKYMEHT, IO
BU3HAYA€E TOPSJIOK 3MIMCHEHHs TEBHMX JIiif; HOPMATHBHO-TIPABOBHI aKT OpraHy Jep)KaBHOI BIaJd
(camMOBpsITyBaHHS), «TEXHOJIOTIYHMI MAacTIopT» peatizalii BianoBiaHol QyHKLii oprany my0OiiqHOi BIau.

Jocmipkyroun aJIMIiHICTpaTUBHI peryiaMeHTH (eiepalbHAX OpraHiB BHUKOHABUOI Biaau Pociiicbkoi
Oenepanii, K.B. /laBunos npornonye Ttaky iX nediHimito — e TPUNHSTI Y BCTAHOBICHOMY MOPSJIKY
YIIOBHOBAXKEHUMH (ellepalbHUMH OpraHaMd 3 METOI0 OINTHMi3alil yNpaBIIiHCHKOI IisIbHOCTI
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(yropsiakyBaHHS ¥ CIIPOIIEHHS aqMiHICTPATUBHUX TPOIEAYP 1 Miff, yCYHEHHS 3aiBUX TPOIEAYp 1 i)
HOPMATHBHI aJIMIHICTPaTHBHI aKTH, IO 3aKPIILUTIOIOTH SK 3arajbHI MpaBMiIa OpraHizamii MissTEHOCTI
BINOBIHUX OpraHiB y BiAMOBiAHIA cdepi KommereHuii (y TOMYy YHMCIi — NpaBWia, OpOLEAYypU
BHYTPIIIHBOI OpraHizamii AisJIbLHOCTI OpraHiB), Tak 1 CTPOKM W MOCTIIOBHICTh Ail (aAMiHICTpaTHUBHI
MPOLIEAYPH) HUX OpPTaHiB, MOPSIOK B3a€MOJIi MIX IX CTPYKTYpPHHUMH MiAPO3AIIAMH 1 TTOCaTOBUMHU
oco0aMH, a TakKOXX IIOPSIOK B3aeMomii caMux ¢eaepalbHAX OpraHiB BHUKOHABYUOI BIAIHA IIPH
BUKOHAHHI JiepaBHUX (DYHKILIN 1 HAJaHH] IepKaBHUX MOCIYT.

B. Copoko npomnoHye po3yMiTH IiJ aaMiHICTPaTUBHUMH TOCITyTaMy 37iHCHeHHs (YHKIIII opraHaMu
BIIA/IA «...ypPETyJIbOBAaHE BUKOHAHHS AepXaBHUX (PYHKIIIH, SKi TIOB’sA3aHi i3 3MIHCHEHHSIM OpraHaMu
JICP’KaBHOI BJIaJU KOHTPOJIHOI 1 HAMISJIOBOI MisUTBHOCTI, 3 MDKBIJIOMYOI B3a€EMOJIEI0 y TIpoIleci
3MIACHEHHS JepKaBHUX (YHKINH, 13 3a0€3MCUCHHSAM BHKOHAHHS TpaB i 000B’S3KiB rpoMajsiHAMHU 1
OpraHi3amisiMH, HAJaHHAM JIEepXKaBHUX MOCIYT HEBHU3HAUYEHOMY KOJIy OCi0, a TaKoX KOHKPETHHM
ocobam y JiepkaBHUX opraHax» [4, 3-5].

HopMoTBopili BHKOPHCTOBYIOTH (hOpMaii3oBaHMN MinXij A0 BU3HA4eHHs 1€l kareropii. Tak, y
mpoekTi 3akoHy P® «[Ipo amMiHiCTpaTHBHI peryiaMeHTH y BUKOHABYMX OpraHax Biagu B Pociiicekiit
Oenepamii» Big 12.04.05 anMiHICTpaTUBHUHN periaMeHT BU3HAYAETHCS K «KHOPMATHBHO-TIPABOBUH aKT
BUKOHABYOTO OpraHy Biaau (BHUKOHABYMX OpraHiB BJaaW), LIO0 BCTAHOBIIOE aJMiHICTpaTHUBHI
IpOLIEyPH B MOPSIIKY, TiependadueHomy uM DeepanisHuM 3akoHOM» [5]. B iHIIOMY TOKYMEHTI — 11e
«TEXHOJIOTIYHHI OIHKC OTEpPAIlil 3 HaJaHHS MOCITyTH MYHIIIUIAIBHAM yTBOPEHHIM» [6].

V 3akoHi P® «[Ipo opranizauito HaJaHHS JACPKaBHUX 1 MYHIUMNAIbHUX MOCIYT» aAMiHICTPATHBHUN
periaMeHT — Iie HOPMAaTHUBHHI IMPAaBOBHH aKT, IO BCTAHOBJIOE IMOPSIOK HAJaHHSA JepKaBHOI abo
MYHIIATIATHHOT TIOCTYTH 1 CTAaHAAPT HATaHHS AEPKaBHOI 1 MyHIITUIAIBHOL TOCITYTH [7].

VY pociiicekiit Konneniii anMiHicTpaTuBHOT pe)OpMH MPOTIOHYETHCS TAKe BU3HAUCHHS /IMIHICTPATUBHOTO
pernaMenTy (BUKOHaHHs (YHKLIH Ta HaJlaHHS TIOCITYT) — 1I€ HOPMAaTHBHUM MPaBOBHUI aKT (heliepaibHOTO
OpraHy BUKOHABYOI BJIaJ i a00 OopraHa BUKOHABYO1 BIau cy0’ekta Pocilicbkoi Denepartii, Skuii BU3HAYAE
TIOCITIAOBHICT Jilf OpraHy BUKOHABYOI BIaaW (aIMIHICTpaTHBHI TIPOIIETypH), 10 3a0e3neuye BUKOHAHHS
JepkaBHUX (DYHKIIH, OXOIUTIOIOYM HaJaHHS JEpiKaBHUX TIOCIYT, €QEKTHBHY pOOOTY CTPYKTYpPHHX
IPO3ILTIB 1 MOCaIOBUX 0Ci0, peatizaliito mpaB IPOMajIsH i opraxizariit [8].

[Mpuxmamom crpobu 3akpiruieHHs 1€l KaTeropii B HaNiOHAIBHINH JIOKaJIbHIM MPaBOTBOPUYOCTI €
PernameHT UEHTpPY HaJaHHS aJMIHICTPATHBHHUX TOCIYT BHKOHABYOTO KOMITETY XMEIbHHUIIBKOT
MicbKoi pagu. BiH € «...HOpMATHBHUM aKTOM, PO3pPOOJIEHMM Ha OCHOBI YMHHOTO 3aKOHO/IaBCTBa
VYkpainu 3 ypaxyBaHHAM Periamenty poOOTH BHKOHABYMX OpraHiB XMEJIbHHUIIBKOI MICBKOI pajH,
SKUI BH3HA4Ya€ 3acaJd MiSUTGHOCTI Ta B3a€MOJii aJMIiHICTPAaTHBHUX OpraHiB, SKi HaJaloTh
aJIMIHICTPATHBHI MOCIYrH Ha TepUTOPil MicTa XMEIbHHUIBKOTO (i — aJAMiHICTPaTHBHI TOCIYTH),
oprasizamii JOKyMEHTOOOITY Ta TMOpPSIKY 3MiiiCHEHHS MOHITOPHHTY 3a HAJEXKHICTIO HaJIaHHA
aJIMiHICTPaTHBHUX ITOCITYT 3a MIPUHIIUIIOM OpTaHi3alliiiHoi exHOCTI» [9].

B. JloreinoB, M. MasypkeBuu, H. Kocreniok, A. Pakma mnpononytooTs Taki aediHimii
aJIMIHICTPAaTHBHOTO pETJIAMEHTY: 1€ CTaHJIapTH30BaHI i 3adikcoBaHi B JIOKYMEHTaIbHIH (opmi
rpaBuiia (HOPpMH) poOOTH JIEP>KABHOTO OpraHy Biaau abo HOro CTPYKTYPHHX €IEMEHTIB («y BY3bKOMY
PO3YMiHHI») 4H JIEPKaBHOTO MeXaHi3My — y OUTBII IIMPOKOMY KOHTEKCTI; OpraHi3amiiHo-po3nopsa4i
JOKYMEHTH, SIKi Ha/IalOTh JICTITHMHICTD ¥ 1HTErpylOTh MpolecH, 00’€KTH 1 CyO €KTH Aep:KaBHOTO
YIPaBJIiHHS, IO CIPSMOBaHI Ha BUKOHAHHS BIIAJHUX ITOBHOBA)XEHB, 3aKPIIUICHUX MEBHUM HaOOpOM
iTbOBUX JiepkaBHUX (yHKuii [10, 36-39].

Ha morisn aBTopiB HaBdajabHOro mnociOHuMka «KoHIENTyanbHI 3acafd pPO3BUTKY EJIEKTPOHHOTO
ypsAyBaHHS B YKpaiHi», HOHSATTA «aIMiHICTPaTUBHUN pErjamMeHT» MOXKHa BHU3HAUUTH SIK CHUCTEMY
MIPUITUCIB, 10 OMUCYIOTH MOCTIIOBHICTE JIiH 1 pillieHb I OpraHiB BUKOHABYOT BJIAAHM, X MiAPO3/LIiB i
nocazoBiiB. DaKTUYHO aJMIHICTPATUBHUIA pernameHT € (opMoIo 3akpiluieHHsS Ta (opmarizarii
aJIMIHICTpaTHBHUX TPOIIECiB B opraHi Biaam [11].

CucreMaTH3allis MiAXOAIB 10 PO3YMIHHS 3MICTY KaTeropii «aaMiHICTpaTUBHUNA periaMeHT» 3ilicHeHa
M.M. MokeeBum. Lleil yueHuil po3risaae ix siK: KOMIUIEKCHUM ONUC NOPSAJIKY BUKOHAaHHS OKPEMOTO
JIJIOBOTO TPOLIECY, 1110 3a0e3neuye peanizaiito GyHKIl abo NeKiIbKOX (YHKIH OpraHy BHKOHAaBYOL
BJaJ{; CUCTEMY NPHUIHCIB 1 CTaHAAPTIB BUKOHAHHSA aJMiHICTPaTUBHHUX [il; HOPMAaTUBHU [IiSUIBHOCTI
OpTaHiB BJaJu; HOPMATUBHUI aKT, SKUI BU3HAYA€ MOCIIIOBHICTh B3a€MOJII JIIOJEH, YITOBHOBaKEHUX
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MpUIMaTH PIlIEHHS M7 Yac agMiHICTpaTHUBHOI (ITOB’S3aHOI 3 JEpP’KaBHUM YIIPaBIiHHAM) pOOOTH;
MOPSAIOK, IO PEry/oe PyHKIIOHYBaHHSA CHCTEMHU YIIPaBIIHHSI KOHKPETHOTO €KOHOMIYHOTO Cy0’€KTa
(HampuKaa, MOJOXKEHHS MPO CUCTEMY YIPaBIiHHS MiANPHEMCTBOM i YBECh KOMIUIEKC MOPSAKIB Ta
IHCTPYKLIN); BUYEPIHUN i BIAKPUTHHA OMHC AisTIBHOCTI OpraHy BHKOHABYOI BJaly, SKHH BKIIOYAE
CHUCTeMY CTaHIApTiB JIep>KaBHUX IIOCIYT 1 B3aEMOJIN, 3aKpiIUIEHWH HOPMATHBHO-TIPABOBHM
JIOKYMEHTOM; IMIICPATHBHUI HOPMATUBHWH aKT, M0 PErJIaMEHTYE POOOTY OKPEMOro I1HCTUTYTY
JIepKaBHOI BIIaJIM B TIeBHiH cepi misuibHOCTI [12].

Pociiicbke 3aKOHOABCTBO MICTUTH 1 MEPETiK OCHOBHUX PI3HOBHIIB aJAMIHICTPATHUBHHUX PETJIAMCHTIB.
Tak, y m.1.2 TumoBoro permamenTy B3aemomii (penepaabHIX OpraHiB BUKOHABYOI BIIATH BKA3YETHCA
Ha PO3poOKy (enepalpHUMU OpraHaMHM TaKHX iX PI3HOBHIIB: BHKOHAHHS JEpPKaBHUX (QYHKIIH;
HaJaHHS JICPKAaBHUX TOCIYT; IUBUIBHHX ClIyx00BIiB [13]. Takoxx BUAIISIOTH: aaMiHICTpaTHBHI
peryiaMeHTH opraHizamii JisUIbHOCTI BUKOHABYMX OPTaHIB JEp)KaBHOI BIIAIH; PETJIAMCHTH B3a€MOJIIi
BUKOHABYMX OpraHiB JepKaBHOI BIaAM; THUIIOBI pErjJaMeHTH; eJCKTPOHHI aAMiHICTpaTHUBHI
perIaMeHTH.

Ha npymxy K.B. [aBupmoBa, amMiHICTpaTHBHI perIaMeHTH CIiJ PO3AUITH 3a: CTyIIEHEM
y3arajilbHEHOCTI (THITOBI 1 KOHKPETHi); Cy0’ €KTOM MpUHHATTA (MpUHHATI ypsigom P abo iHmmMUH
¢denepalbHIMH BUKOHABYMMH OpraHamu); chepaMu peryiroBaHHS (aJAMiHICTPaTHBHO-TIONITHYHA,
COIaTbHO-KYNFTypHAa, €KOHOMIiYHA); CIIPSMOBAHICTIO TPOIENyp, IO Y HUX MICTAThCSA (30BHIIIHI,
BHyTpimHi) [14, 6].

Pocilicekuii BueHuii-ekonomict .5. Kaiinp, BUBUalOUM pO3BUTOK aAMiHICTPATHBHOI periiaMeHTalii B
yMOBax peQopMyBaHHS ITyONiYHOTO YNPaBNiHHSA, KiIacu(]iKye aIMiHICTpaTWBHI periiaMeHTH 3a:
CTYIIEHEM TOMOTEHHOCTI (TOJIOBHI Ta MOXiHi); piIBHEM KOMILTIMEHTAPHOCTI TOBHOBAXEHH (OCHOBHI Ta
JIOIaTKOBI); iHiIIaTOpOM B3aeMoii (mpsiMuii 1 3BopoTHiit) [15, 6-11].

OTKe, BHUBYCHHS HAyKOBUX Ta HOPMATHBHHMX JDKEpPEN JO3BOJSIE BHOKPEMHUTH TakKi O3HAKU
aZMiHICTPAaTHBHHUX PETJIAMEHTIB: II€ Pi3HOBH] HOPMATHBHO-IIPABOBOTO aKTY, 110 MICTHUTH BiATIOBiTHE
MyOTiYHO-yIIPaBIIHChKE PIMIEHHS; BiH € HACTIJKOM BPETYIIOBaHHS MyOJIIYHWX BIJHOCWH; € TIEBHA
mpoleaypa ix po3poOieHHs, IPUHHATTS Ta 3alPOBAHKCHHS, METOIO IX MPUUHATTS € BPETYIIOBaHHS Ta
JIeTaltizalis qisUIbHOCTI OpraHiB (MOcaIoBUX) OCI0 Y MPOIIeci BUKOHAHHS MOKJIAJICHUX Ha HUX 3aBllaHb;
iX mNpU3HAYEHHSM € TIiIBUIICHHS €(QEeKTHBHOCTI MiSUIBHOCTI OpraHiB IyONiYHOI BIAAHM IIOJI0
3a0e3MeyeHHs] pealtizallii mpaB i cBOOOJ TPOMAJsH, 3aKOHHUX iHTEpeciB, QI3UYHUX Ta IOPUIUIHUX
oci0; iX pe3yapTaTOM € ajMIHICTpaTHMBHA TPOIEAypa; MOMXJIMBICTH CHCTEMAaTH3aIlil TaKuxX
HOPMAaTHUBHO-TIPABOBUX aKTiB y BHUTJISIII 3BE/ICHHS.

3 ypaxyBaHHSM BHUKJIAJICHOIO, MiA aJAMIHICTPATUBHUM pErJIAMEHTOM IIPOIIOHYEMO PO3YMITH
NPUAHITAN Yy BCTAHOBJIIGHOMY 3aKOHOM TOPSJIKY 3 METOIO BPETYJIIOBaHHS Ta JieTaji3alii MisuIbHOCTI
oprasiB (IT0ca0BHX) OCi0 y Mpolieci BHKOHAHHS ITOKJIa/[EHNX Ha HHUX 3aBJaHb, HOPMATHBHO-TIPAaBOBUI
aKT OpraHy MyOJIiYHOI BJIgH, IO BCTAHOBIIIOE ATMIHICTPATHBHI MPOIEAYPH, pealli3aimis SKAX
CIpsiMOBaHa Ha 3a0e3leyYeHHsT NpaB i CBOOOJ TpoMaJsiH, 3aKOHHHX IHTEpeciB, (I3UYHUX Ta
IOPUIUYHUX 0Ci0.

CuctemaTusyouu icHyroui anmiHictpatuBHi pernamentd, B.B. Komaposcekuii, }O.b. Ilirapes,
C.M. TroTioXiH BHIUISIOTH YOTHPH PIZHOBHAM JIEP)KABHUX IIPOIECIB 3 TMO3MIIH CKIAIHOCTI 1X
perijaMeHTallii: CTaHIapTHI CTPYKTYpOBaHI TMPOIECH; IHIMBIAyasli30BaHI MPOIECH; MEPETOBOPHI
nporiecy; cnabko cTpyktypoBani mporecu [16]. Ilpu 1ipoMy, ocTaHHi € OUIBIN 3a BCE YPAKCHUMHU
KOPYII[IHHAMH PU3UKAMHU.

XapakTepu3yroun PpI3HOBUIU aJIMIHICTPaTUBHHX pErJaMEHTiB, MOXXHa 3pOOWUTH BHUCHOBOK IIOJIO
MOYJIMBOCT] X MOTrMMOJIEHOr0 BHUBUEHHA B MEXaxX CaMOCTIHHOTO HAyKOBOT'O JOCHIKEHHS. BTiM, y
KOHTEKCTI 3amo0iraHHs Kopymuii OUTbII JeTaJbHO NPOMOHYETHCS PO3TISHYTH PETJIaMEHTALI0
HaJIaHHSI aJMiHICTPATHBHUX TIOCIIYT.

Po3rnsin HOpMAaTUBHHX 1 JTITEpPaTYpHUX JPKEpEN CBIAYWTH MPO T, MO MUTAHHIM aJMiHICTPaTUBHOI
periaMeHTanii IisUIbHOCTI OpraHiB MyOJiuHOi Blagd B LIJIOMY Ta IIOAO AAMIHICTPATHBHUX IOCIYT
30KpeMa BITYU3HSIHUMHU HAyKOBISIMH TIPUIISETHCS JIOCUTh HE3HAYHA yBara.

30kpeMa, THTaHHS aJMIHICTPAaTHBHOI perjaMeHTamii cepBiCHOI MisJIbHOCTI OpraHiB myOJiYHOT
aZMiHiCTpalii po3IysIIAlOThCs B YKPATHCHKIA aqMiHICTPAaTUBHO-IIPABOBii Hayll NEpEeBaKHO B TaKHX
acrmekrax: 3a0e3neueHHs MiHiMi3alil 3ycwiib 1 BHTpaT TPOMAJSH LIOAO OTPUMAHHS BiJNOBIIHHUX
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MOCITYT; TPABOBE PETYIIOBAHHS TMPOLEAYp JUIS BHU3HAYCHHS CTPOKIB HAJaHHS aaMIiHICTpATHBHHX
MOCIIYT, CIOCOOIB 3BEPHEHHS I Il OTPMMAaHHS, IHIIMX acHekTiB mporo mpormecy (A.B. Kipmay,
B.I1. Tumoryk); CTPYKTYpHO-(QYHKLIOHATBHOI XapaKTEPHCTUKH YIPAaBIIHCHKOI TpOLEAYpU 3
HaganHs nociyru (€.B. Kypinnuii); npaBoBux ¢GopM mnporecyanbHoi AisiIbHOCTI OpraHiB BUKOHABYOT
BJIQ/IM Ta OPTaHiB MICIIEBOTO caMOBpsiAyBaHH, iX mocanoBux ocio (LII. 'omocHiueHko); criemiaabHO-
MPaBOBOTO PEryNIOBaHHS MPOBAPKEHHS 3 HAJaHHS KOHKPETHHX VIPABIIHCHKUX TOCIYT Ta
BU3HAUYCHHS PIBHIB HOPMAaTHBHO-NPABOBHX aKTiB, 0 BU3HAYAIOTh MPABOBI 3acaly BiAMOBIIHHX
mpoBapkeHb (I.b. Komiymiko); BW3HaYeHHS 1 HOpMATHBHE 3aKpiIDICHHS CTAaHIAPTIB HAJaHHA U
KpUTepiiB OIMiHIOBaHHS SKOCTI angmiHicTpatuBHEX mocayr (B.IL Tumomyk, [B. Jlpo3mosa,
€.B. Kypinnwuit) [17-22].

[Toromxyrouuch 3aranoM 3 TOMNIAAaMU BKa3aHWX HAYKOBIIB, BapTO 3BEpHYTH yBary Ha Te, LIO
OUTBIIICTD 13 HUX 3AIMCHIOE XapaKTePUCTUKY CTATHYHOTO SIBUINA — «aIMIHICTpaTHBHA MOCIYTa» — 3
no3uuii OWiHIOBaHHsS ii AK pe3yabTaTy ASUTBHOCTI OpraHy MmyOmiyHOI Biagd, MO CyO €KTUBHO
BU3HAYAETHCS CIIO)KMBAaYaMH IIUIIXOM TOPIBHSHHS HOPMAaTUBHO-BHU3HAYEHHUX KpUTEpiiB 3 iX
CHPUAHATTSIM PEAbHOTO MPOIIECY OTPUMAHHS MIEBHOI IMOCITYTH Y KOHKPETHOI ITOCaI0BOi OCOOM.

OnHak, 1mM03a yBarow 3AIMINAIOTHCS TaKi, HAa HAIIy IyMKYy, BaXJIMBI AaCIEKTH peraMeHTamil
aJIMIHICTpaTUBHUX TMOCIYT, SK: PO3poOKa TOCIHyrd (BU3HA4YEHHs MOTpeOW B ii 3ampoBa/KeHH,
Cy0’€eKTiB po3po0sieHHSs, Cy0’ €KTIB CIIOXKUBAHHSI, TIOTIEPEIHS OIiHKa MOXKITUBUX PU3UKIB, y TOMY YHCII
1 KOPYNIIITHAX); CTBOPSHHS TEXHOJIOTIYHOI KapTH HAJAAaHHS MOCITYTH (JIETAIBHUN OMHC MPOBaKEHHS,
ITOpUTMi3allisl JAid MocaloBUX 0cid Ta crmoxuBadiB); iH(popMaliliHe 3a0e3nedeHHs] MOCITyTd
(indopmyBaHHS Mpo Hei, BUCBITICHHS NpOLECY HaJaHHs, IMOBIIOMICHHS MPO MPUHHATE PIllICHH:);
KOPHUT'YBaHHS MTOCITYTH (3MICTY, IPOLIEAYPH HATAHHS).

Po3B’s13aHHIO LILOTO MUTAHHS IOBUHHO CIIPUSTH NPUHHATTS AJMIHICTPATHBHOTO MPOLIEAYPHOTO KOACKCY
VYkpainn. Ha nymky psmy aaMiHICTpaTHBICTIB, HOro NPHUAHATTS JO3BOJIMTH. BHECTH TIOPSAOK 1
TIOCITIZIOBHICTh Y T€, SIK aMiHICTPATHBHI OPraHW BUKOPHCTOBYIOTh CBOI IMIOBHOBAYKEHHSI, II0 CIIPUATHME
e(EeKTUBHOCTI Ta €eKOHOMHOCTI MPUUHATTS PillleHb; YCYHYTH MOTpedy MOCTIMHO PO3pOOIISTH TIPOLIETypH
NpU TOSIBI HOBHMX aIMIHICTPATUBHUX CIIPaB, OCKUIBKH KOJEKC 3aKpIILIIOE 3arallbHUi, BCTAHOBIICHWH,
equHNK 6a30BUI TOPSIOK (MOJIENb) PO3TIISAY PI3HOMAHITHHX CHpaB, 3[IIMCHEHHS TPOLIEAYD; BU3HAUUTH
MiHIMaJTGHI CTAaHAAPTH, SIKMX TOBHHHI TOTPUMYBATHUCS y BCIiX chepax AisUTbHOCTI MyOmivHOl anMiHICTparii;
3adiKcyBaTl €IWHI TPHHIMIN, sIKi TIOBHHHI 3aCTOCOBYBATHCS B TPAKTHINl JSUTBHOCTI MyOMivHOT
anMiHicTparii [22].

[TapramenToMm Ykpainu Oyno 3apeecTpoBaHO ABa 3aKOHOIPOEKTH Takoro kojekcy. Tax, mig Ne 2789
Big 18.07.2008 3apeecTpoBaHO NPOEKT «AIMIHICTPATUBHO-TIPOLEAYPHOIO KOJEKCY YKpaiHM»
(imimiaTop — Kabiner MinictpiB Ykpainu, 10. Tumomenko, Biakmukano 11.03.2010) ta 3a Ne 11472
Big 03.12.2012 3 anasoriunoro Ha3Boro (iHimiarop — Kabiner MinicTpiB Ykpainu, M. A3sapos,
Biakimkano 12.12.2012).

BuBYEHHS TI0JI0KEHB [IUX 3aKOHOMPOEKTIB CBIYUTH MPO BiJICYTHICTh Y HUX MOJIOKEHB, CIIPIMOBAHUX
Ha 3an00iraHHs KOPYMIIWHUM IPOSBaM IMijJ Yac aJMIHICTPaTUBHUX Tpoleayp. Taka cuTyalls € He
JIOCUTH 3PO3YMINIOI0, a/pKe TpU OOIPYHTYBaHHI MOIIIBHOCTI TPHUUAHATTS [HUX 3aKOHOMIPOEKTIB Y
BiJITIOBIJTHUX TIOSICHIOBAJIbHUX 3aIMCKaX HAroJIOIIyBajocs, 0 BOHH JIO3BOJATH «3aXHUCTHTH NpaBa i
3aKOHHI iHTepecH OcOO0M Yy BIJHOCHHaX 3 JIEPKaBOW, CIPHATUMYTh OOMEXKEHHIO IPOSBIB
OIOpOKpaTH3MYy, CBaBLIUISA Ta KOPYIIIii 3 00Ky CITy>KOOBIIIB, ITiIBUIIUTHA €(DEKTHBHICTH POOOTH OpTaHiB
BIIaJIU.

Ha nHanry nymKy, BKJIFOUEHHSI aHTHKOPYIIIIHHOT CKIIQJIOBOI 10 0a30BUX MOJOXEHb Takoro Kojekcy €
BKpail HeoOXimHUM. 30KpeMa, BOHM MMOBHHHI OyTH nepeadaveHi cepes NPUHIMIIB agMiHICTPaTUBHUX
MpoLeayp, BiANOBIAATBHOCTI MOCaIOBUX 0Ci0, sIKi OepyTh ydacTb B agMiHICTPaTUBHUX MpOLEaypax,
MOPSI/IKY CKacyBaHHS HEMIPaBOMIPHUX, IPUHHATHX y PE3YJIbTaTi KOPYIIIHHUX JIiH, pillieHb TOMIO.

VY 3B’s3KY 3 IIM, MPOTIOHYETHCS TPU PO3POOIII MPOEKTY AJMIHICTPATHBHOTO MPOIEAYPHOTO KOJIEKCY
VYkpainu, BKIIOYATH OO NPUHLHUIIB agMiHICTPaTUBHOI MpOLEAypd — NPUHLMIM aHTUKOPYMLiHHOT
CHPSIMOBAHOCTI 1 JOOPOYECHOCTI; [0 IMOJOKEHb II0J0 BHM3HAHHS aJMIHICTPATHMBHOIO aKTY,
MPUAHITOTO y Pe3yJIbTaTi KOPYIMIIHHHUX Jii, HIKIEMHHUM; JIO MOPSJIKY BiTHOBJICHHS MPaB i 3aKOHHUX
iHTepeciB QI3MYHMX 1 IOPUIMYHHX OCi0, MOPYIIEHNX Y pa3i NIPUUHATTA NPOTUIPABHOTO aKTy.

Lli monokeHHA MOXYTb OyTH PO3MIMPEHI LUISIXOM BKMIOYeHHsA A0 Kopekcy okpemoro posnity
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«3arobiranHs KOPYyMIii Ipy 3MIHCHEHHI aIMIHICTPATUBHUX MIPOTICITYPY.

IIpu popmynroBaHHI MPOIMO3MIIM IS yIOCKOHAICHHS aJMIiHICTPATHBHOI perjaMeHTalll MisIbHOCTI
oprauiB my0Ji4HOI BiIagu BapTO 3BEPHYTHCS i 10 3apyOiXKHOTO JOCBidY.

Tak, y Pociiicekiit @enepariii HanpaboBaHO PsiJl IPYHTOBHUX MOJIOXKEHb, IO JO3BOJIMIN NEPEBECTH
HAyKOBI HaM0aHHA y I Tamy3l 3 KOHIEMIA Ta MOJENel M0 KOHKPETHHX IPaBOBHX akTiB (ix
TIPOCKTIB).

Hanpuknan, 3akonom P® «llpo opranizamito HagaHHS [ACpKaBHUX 1 MYHIIMNATBHUX MOCTYI»
PETYIIOIOThCS CYCHIUIbHI BIJHOCHHH, IO BHHHUKAIOTH Y 3B’A3Ky 3 HaJaHHAM [ACPKaBHHUX 1
MYHIIAMIATBHAX TIOCIYT BIAMOBIAHO (enepaTbHUMH OpraHaMH BHWKOHABYOi BJaaW, OpTraHaMH
JepKaBHUX MM03a0I0KeTHUX (POHIIB, BUKOHABYMMHU OopraHaMu cy0’ekTiB Pocilicbkoi @enepanii, a
TAaKOX MICHEBUMH aJMIHICTpamissMUd Ta IHIIUMH OpraHaMyd MiICLIEBOIO CaMOBPSAYBaHHSA, SIKi
pealtizyloTs BUKOHABYO-PO3MOPS/IYi TOBHOBaXKEHHS [22].

Jlo MO3UTHBHUX acleKTiB LBOT0 3aKOHOJABYOTO aKTy CHIiJl BiIHECTH: 3allPOBA/KEHHS B IiSUIbHICTBH
opraniB myOJiuHOI BIagW €JNEKTPOHHUX (OPM B3aeMOAIl MiXK HaJaBauaMH JACPKABHUX IMOCIYT Ta
iXHIMHA CTIO)KMBa4aMU, 3all0YaTKyBaHHSA Takux (opM opranizamii HaJaHHS MOCHYT, SK: CTBOPEHHS Ta
3a0e3neueHHsT (HYHKIIOHYBAaHHS MOPTATIB AEP)KaBHUX 1 MYyHIIMIIAIGHUX TOCIYT, 3al04aTKyBaHHS
BiIMOBIJaJIbHOCTI 32 TIOPYLICHHSI €JIEKTPOHHOTO MOPSIAKY HAJAHHS MOCIYT Ta 1H(OpMAaIIil; 3aKpilICHHS
BUMOT JI0 aJMiHICTPATHBHUX PETJIAMEHTIB Ta CTAaHJAPTIB HAJAHHS TOCIYT; BU3HAYEHHS 0COOIMBOCTEH
Ha/IaHHs JIEPKABHUX 1 MYHIIUMIAIBHUX TOCITYT y 0araToQyHKI[IOHAIFHUX IIEHTPAaX; 3aroYaTKyBaHHS
JeprkaBHOT 1H(OPMAIIfHOI CHCTEMH PO JepKaBHI Ta KOMYHANBHI IIIaTeXi; BBEACHHS yHiBEepCaIbHUX
€JIEKTPOHHHX KapTOK TOILIO.

BaxnmuBHMH TOJOKEHHSMH IIbOTO HOPMATHBHO-TIPABOBOTO AKTY € i Ti, 0 BH3HAYAIOTh TEPMIHH Ta
BIJIMOBIAaJIbHUX 32 BTIJICHHS HOBAlild y raiy3i HaJaHHs ACpPKaBHUX 1 MYHIIHUNATBHUX TOCIYT Y
JKUTTSI.

3aranom, OIIHIOIOYH PEBOMIOMIHHI MIIX0AH 0 peOpPMyBaHHS CUCTEMH HAJaHHS TaKUX MOCIyT y PO,
HEOOXiHO HATrOJIOCHTH, IO iX 3aloYaTKyBaHHS TOTpeOyBaTMMe TMepeOyAoBH  TIPOIIECiB
iHpopMaLiiiHoro 3a0e3rnedeHHs MisUIBHOCTI OpraHiB JAEpKaBHOI 1 MicleBoi Biag, JIOKOPIHHOTO
OHOBJICHHSI MTAPKY KOMII FOTEPHOI TEXHIKH, TPOTPAMHOI0 3a0e3NeUeHHs, 3HAYHOTO MiJIBUILICHHS PiBHS
KOMIT FOTEPHOI KOMITETEHTHOCT] SK ITOCaIOBHX OCiO myOnidHOT aaMiHicTparlii, Tak i CHOXHBadiB
nociyr. Taki HOBaIlil BUMAraroTh 1 CyTTEBOTO MOKPAIIEHHS MiITOTOBKU 0Ci0, SIKi BUKOHYIOTH (PYHKIIiT
JepkaBu ab0 OpraHiB MICIIEBOI'O CaMOBPSyBaHHS, ajpKe aKIEHTH Yy CHUIKYBaHHI 3 TpoMaJisiHaMH
3MIHFOBATUMYThCS BiJI OCOOMCTOTO KOHTAKTY JI0 JUCTAHIIITHOTO.

B yxpaiHcekiit Jlep:xaBHiii mporpami moo 3anodiraHHs i mpotuaii kopymiii Ha 2011-2015 poxu o
3aXO0[IiB, 10 MOTPEOYIOTh MOCKIICHOTO 1H(OPMAIIHHOrO HAIOBHEHHS, BIHOCATH Taki, 10 3a0e3revyarh
3MEHIIICHHSI KUTBKOCTI Oe3MocepeiHiX KOHTAaKTiB TPOMAJSH 1 MPEACTABHUKIB FOPUINYHHX OCi0 3
JIEP’KaBHUMH CITy>KOOBIISIMH. BIIPOBA/KEHHSI CUCTEMHU €JIEKTPOHHOTO JIOKYMEHTOOOIrY Ta €JIeKTPOHHOIO
(POBOTO MiMUCY HA 3arabHO/ICPIKABHOMY 1 MiCIIEBOMY PiBHSX ISl MiJIBUILICHHSI PiBHS 00’ €KTMBHOCTI
Ta MPO30POCTi MPUHHATTS OpraHaMy JIEPIKaBHOI BIIAJIM PillleHb; BIPOBAKCHHS AHKET JJIsi 3BEpHEHHS
TPOMAJISH 32 HaJaHHIM aIMiHICTPATUBHUX TOCIYT, PO3MIIIEHHI Ha BIATIOBIMHUX BeO-caliTax Aep)KaBHUX
OpraHiB; 3alpoBa/PKCHHS KOHCYJIBTATUBHUX KaOIHETiB, CTBOPEHHS €AMHOTO KOJN-IIEHTPY 3 HaJaHHS
a/IMIHICTPAaTUBHUX TIOCIYT; YAOCKOHAJICHHSI TIOPS/IKY OCOOMCTOTO MPUIOMY B OpraHax Jep)KaBHOI BIIaJU
Ta MICIIEBOrO CaMOBPSIYBaHHS LUIIXOM 3allPOBA/KEHHS «EJIEKTPOHHOI YEPr»; €JEKTPOHHOrO 00iry
MEIUYHUX (OPM Ta EIEKTPOHHOTrO LU(POBOro MiANUCY Ha 3arajibHOACPKABHOMY 1 MICLEBOMY PIBHSX;
CTBOPEHHSI €JMHOTO BEO-TIOPTATY a&JAMIHICTPaTHBHHX TIOCAYT 3 BH3HAYEHHSM IEpeiKy BCIX
aIMIHICTPaTUBHUX IOCIYT; CTBOPEHHsI OaraToQyHKIIOHAJBHUX LEHTPIB Uil HagaHHA (izuuHuM i
IOPUIMYHAM ~ 0co0aM  aJMIHICTPaTMBHHMX IOCHYT; 3a0e3neueHHss (PYHKIIOHyBaHHS, BEOCHHA Ta
CBOEYACHOTO OHOBJICHHSI BEO-CTOPIHOK, 1HIIMX €NIEKTPOHHHUX PECYpCiB OpraHiB (IHCTHTYIIiH), 3aTyd4eHUX
JI0 HaJaHHS aJMIHICTPaTUBHUX IOCIYr, IO MICTIATh 1H(OPMAIII0, HEOOXIIHY I OTPUMaHHS
anMiHicTpaTuBHUX Hociyr Tomo. [loTpeOyioTh momarkoBoro iHdopMamiiiHoro 3adesneyeHHs i 3axX0Au
IIOJI0 3MEHIIICHHS! THCKY Ha MiANPUEMIIB: YCYHEHHS TEXHIYHMX Oap’epiB, 3alpOBAJDKEHHS «EIMHOTO
BiKHA», MaKCHMajlbHa KOMII'IOTepH3allisl JIOKYMEHTOOOITY; 3ampoBaKeHHs CIMHOIO JIep)KaBHOIO
PEeECTpy peHYOBHX IpaB HA HEPYyXOMe MaitHo [24].

[opiBHsUIBHUMI aHaMi3 POCIKCBKOTO Ta YKPAiHCHKOro MiAXOAiB Imoxo iHdopmaTH3auii cucremu
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aIMIHICTPaTHBHOI perVIAMEHTAIlli MisUTbHOCTI OpraHiB IyOJIiYHOI aAMIHICTpaIii CBITYHTH TIPO
MOAIOHICTh y HMX Jep)kaBax IMPAaBOBHX Ta OpraHizalliiHUX 3axO[iB, 3alpOIOHOBAHUX I il
3alpoBaKCHHSI.

[Tpu popmyBaHHi yKpaiHCHKOI CUCTEMH €JIEKTPOHHUX MOCIYT BapTO OPi€HTYBATUCH i HA BiAMOBIAHUI
moaenpami 3akoH CHJ. IMpwitaatuit 07.04.2010 p., me#t HOpMATHBHMIA aKT MICTHTH IIpaBa i
00O0B’SI3KM YYaCHUKIB HAJaHHA 1 OTPUMaHHS EIeKTPOHHUX JEP)KaBHUX TOCIYT; 3acamu (OpMyBaHHS
MPaBOBOi OCHOBU CEJIEKTPOHHHUX JEPKaBHHUX IOCIYT; MOJOXKEHHS MPO 3aXWUCT NpaB 1 3aKOHHHX
YYACHHKIB HAJJAHHS 1 OTPUMAaHHS €JCKTPOHHUX JCPIKABHUX TOCIYT; MpaBWiIa HAJaHHS 1 OTPUMAaHHS
EJIEKTPOHHUX JIEPKAaBHUX MOCTyT [25].

3BHUUaifHO, iX BUKOHAHHS Tependayae 37aM MeBHUX CTEPEOTHUIIIB PO «IIANepOBYy CUITY» OIOpOKpaTii Ta
MOKJIMBICTh OTPUMATH Pe3yNbTaT MPHU MiHIMaIbHOMY CINIKYBaHHI 3 OpraHamy Biaiu. BTim, came
HOro BUKOPHCTAHHS JO3BOJIUTH psIy 3amoOirTH yMOBaM, IO OIIOCEPEAKOBYIOTH KOPYMITyBaHHS
YUHOBHHKIB 4Yepe3 MpsMe CIUIKYBaHHS 3 OCO0OI0 MUISIXOM JMCTAHI[IOBaHHS BiJl TpOMAaJsHHHA,
3a0e3MeUYeHHsT TPO30POCTI y BIHOCHHAX 3 JIIOJIMHOI0, MOMJIMBOCTI (ikcallii 4dacy Ha Take
CHINKYBaHHS, 30BHIIIHBOTO Ta BHYTPIIHROTO KOHTPOJIO 33 BHKOHAHHSAM  BIiMIOBIIHUX
aJIMiHICTPaTHBHUX MPOIIEIYD.

OnHUM 13 OCHOBHHMX METOIIB, sIKi 3aCTOCOBYIOTHCSl Y IpOIeCi BHUpIIICHHS MHUTaHb, MOB’SI3aHUX 13
perIaMeHTalli€ro aMiHICTPaTUBHUX MOCIYT, Ha HAIITy TYMKY, € CTAaHIapTH3AIIis.

Tak, xKaTeropito «CTaHAapT» y MPaBO3HABCTBI MPHUIHATO PO3YMITH Y KOHTEKCTI «...JOKYMEHTa, IO
BCTaHOBJIIOE JJISl 3arajbHOTO 1 0araTopa3oBOr0 3aCTOCYBAaHHS IpaBHJa, 3arajbHi MPUHLIUNH a0o
XapaKTEPUCTUKH, SIKi CTOCYIOThCS JiSUIBHOCTI 4M 11 pe3ysIbTaTiB, 3 METOK JOCATHEHHS ONTHMAIbHOTO
CTYTIEHS BIOPSIKOBAHOCTI y TEBHIN Tamy3i» [26, 614].

VY 3BiTi mpo MpoBeAeHHS HayKOBO-IOCHiINIHOI poOoTH «Po3poOka THUMOBHMX CTAaHAAPTIB SIKOCTI U
JIOCTYITHOCT1 TOCIIyr JJisi OpPraHiB BUKOHABYOI BJIANM, IO IX HAJAIOTh», 3AIMCHEHOro (axiBIsaMu
JepxaBHOTO yHIBEpCHUTETYy — BHINA IKoja ekoHoMmiku (MockBa, 2004 p.), dhopMmymoeTscsi Take
BU3HAYEHHS CTaHIAPTY JEPKaBHOI MOCIYyTrd — HOPMAaTUBHUI MPABOBUH AKT, 10 BCTAHOBIIOE BUMOTH
70 HaJaHHS AEpKaBHOI IMOCIHYTH, SKi BU3HAYAIOTh CYTTEBI IS ii OTpUMyBada XapaKTEpUCTHUKH
BIIMOBITHOCTI MOCTYTH (popMi, 3MIiCTy Ta pe3ybTaTy HajaHHs [27].

KpiM crangapTiB amMiHICTpaTUBHUX TOCIYT, CIIiJ BHOKPEMITIOBATH TAKOX 1 CTAHIAAPTHU ITyOIiYHOTO
00cCITyroByBaHHsI. BakiiiBe 3HauYeHHs y CTaHAapTHU3alii aJMiHICTPATUBHUX MOCIYT Ta MYyOIiYHOTO
0OCITyTOBYBaHHSI € 3aKpiIUIeHHsI X 0a30BHX XapaKTEPUCTHK, TOOTO 0a30BHX CTaHIapTiB. BoHu €:
00O0B’SI3KOBUMH IS YCiX OpraHiB myOuivHOi Biagu, MIO iX HAJar0Th, HE MOXYTh OYTH 3HMKEHUMH
IpU po3poOIli CTaHAAPTIB KOHKPETHUX TTOCIYT; TIOBHHHI BiATBOPIOBATHCS Y CTaHJIapTaX KOHKPETHHX
nocayr. Takox y Teopii BU3HAYAIOThCS TaKi Pi3HOBUIM CTaHAAPTIB MO0 aJMIHICTPATUBHUX HOCIYT:
BUIIi (HaMKpamoi SKOCTi), MiHIMaJbHI (Tipllle He TTOBUHHO OyTH), CIIEMialbHI (11 OKPEMOTO BHIY
MOCITYT), 3arayibHi (715 BCiX aJIMiHICTPaTUBHUX MOCIYT) [26, 614].

Cepen 6a30BUX CTaHIAPTIB, [0 MOXKYTh 3HIKYBATH PU3UK MPOSBIB KOPYIILLii, CJIiJ] HA3BaTH TaKi, MIO:
BU3HAYAIOTh Yac, ONTUMAJIbHHUK 1 PO3YMHHH JUIA HaJaHHS TMOCIYTH, y TOMY YHCIi W OUiKyBaHHS
MOYaTKy CHUIKYBaHHS 3 TOCAJOBOI0 0CO00I0; IependavyaroTh pallioHalbHE BCTAHOBICHHS TOJIUH
NpUHOMY HacelleHHs 3 YpaxyBaHHAM 3aralibHOi TPUBAIOCTI pOO0OYOro JTHS, pOOOTH 1HIINX JACPKaBHHX
YCTaHOB i KOMEPIIMHUX OpraHizaiiid, pyx 3araJbHOr0 TPAHCIIOPTY, MOPY POKY TOLIO; Mepea0dadaroTh
MO>KJIMBOCTI OTPUMAaHHS MOCIYTH JTUCTAaHLiHHO ab0 dyepe3 mpeAcTaBHHUKA; MIHIMI3YIOTh KiIbKICTh Iiit
CIHOXXKMBaya IOCIYTH Ta CTBOPEHHS YMOB JJIsl iX 3A1MCHEHHS Yy MPUMIIIEHHI OpraHy BIajad, Y TOMY
YHCITl W KOMIIOBaHHS 3a I[IHOI, II0 HE TEPEBUIIYE PUHKOBY; 3a0e3MeuyroTh (iKcailito 3BepHEHHS
CHOXKMBYA Yy BCTaHOBJICHIH, SIK MPaBWJIO MUCHMOBIH (DOpPMi; 3HIKYIOTh KUIBKICTH JOKYMEHTIB, IO
3aTIOBHIOIOTHCS 1, SIKI MarOTh OyTH y (opMi OnaHKiB; 3a0€3MeUyI0Th MOKIMBOCTI JJIsl OTPUMAHHSI ITIOCTYT
CIIOXKMBAyaM, IO MAalOTh JOAATKOBI NOTpeOM (IHBaIiaW, JIFOAW TOXWIIONO BIKY, 1HO3EMINl Ta iH.);
niepea0avaroTh MOXIIMBICTh HETaWHOTO iH(QOPMYBAaHHS IPO TPOTUNPAaBHY ab0 HEETUYHY TIOBEHIHKY
Npe/ICTaBHUKA BIIaJH Y MPOLIeci HaJJaHHsI IIOCITYTH.

3BHUAifHO, 10 Oa)KaHUM PE3YJIBTATOM OYJb-KOTO JEMOKPATHYHOTO CYCITIIBCTBA € 3a0e3TMeUeHHS
BUIIMX CTaHAApTIB. BTiM, /UIs BU3HAYCHHS NapaMETPiB HAJaHHS IOCIYT'HM BapToO 3aKpiILIIOBATH
MiHIMalbHI CTaHIAPTH, HEJOTPUMAHHS SKUX TATHE BH3HAHHS IIOCIYTH HESKICHOIO, a MisTBbHICTH
BIJIMOBITHOT TMOCaI0OBOi 0COOM Takow, IO HE BIANOBia€ BUMOraM i MOXeE TATHYTH 3a COOORO
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3aCTOCYBaHHS TPABOBUX 3aXOJiB BIUIMBY, B TOMY YHCJi ¥ IOPHIAWYHOI BiMIOBimanmbHOCTI. Takwmii
croci6 cupwusie 3aXuCTy MpaB (Pi3UIHUX 1 IOPUANIHUX 0Ci0 SIK CITOKMBAYIB MTOCIYT Ta OUIBIN SKICHOMY
BUKOHAHHIO CITY’)KOOBHX 000B’sI3KiB II0CaJ0BUMHU 0CO0aMU OpTaHiB MyOIiuHOT BIIA/IH.

Hanpuknan, no Konexcy Ykpainu mpo aaMiHiCTpaTWBHI MpaBOMOpYIIEHHS 3akoHOM Ykpainu «IIpo
BHECEHHS 3MiH JI0 JEesSKWX 3aKOHONABYMX aKTiB YKpaiHM MIOAO BiAMOBIJAIBHOCTI 332 KOPYHIIiHHI
NPaBONOPYIIEHHs» 0yJ10 BHeCeHO cT.212-26 «Henamanus indopmariii abo HajgaHHs HEJOCTOBIPHOT YU
HEMOBHOI iHpopMalii», yactuHa 1 skoi mepeadadana BiAMOBIAANBHICTH 38 HEMPABOMIPHY BiIMOBY
ocobu B HamaHHI iHpOpMAIlii, HecBoedacHe a00 HEMOBHE HamaHHA iH(opMartii, HaxaHHs iHGOpMaIlii,
0 HE BIJNOBiNa€e AIMCHOCTI, y pasi, SKMIO Taka iHGopMaIlis misirac HaJaHHIO Ha 3amuT (Di3UIHOT
abo ropuanuHoi 0coOM BiAMOBIAHO M0 3akoHiB Ykpainu «IIpo indopmarniro» a6o «IIpo 3BepHEHHS
rpomansan» [28]. Ll HopMa MICTHTBH MOJIOKEHHS IIOAO JCTIKTHOTO 3a0e3MeucHHs] TaKHX KpUTEpiiB
OIIIHFOBaHHS SIKOCTI HaIaHHS aIMIHICTPATUBHOI MTOCITYTH, K IIOBHOTA 1 CBOEYACHICTb.

[TpoBenene M.B. Octpax onuTyBaHHS 3acBiI4mio, MO OUTHIICTE 3 350 TpoMaasH BBakae, MO 3a
MOPYIICHHS BCTAaHOBJICHOTO TMOPSAIAKY HaNaHHS aJMIiHICTPATUBHUX TIOCIYT TPEACTABHUKH BIIAIH
MOBHHHI HECTH aJMiHICTPAaTHUBHY, MUCIHUILTIHAPHY, KPUMIHAJIBHY Ta IHUBUIGHY BiAMOBITAIBHICTH —
62%, 67,7%, 31,1% T1a 25,7% BigmosigHo [29, 162].

BriM, ropuauuHa BiIMOBINAJIBHICTE € 3aX0J0M, 3aCTOCYBaHHS SKOTO CBIIYUTH IPO HEIOCTATHIO
e(heKTUBHICTh CUCTEMH NPOQITAKTHKHI BiATIOBITHIX MOPYIIEHD, TOMY CIIiJ{ CTHUMYJIIOBAaTH CYMIIiIHHICTh
Ta CTapaHHICTh BUKOHAHHS IOCAJOBUMH 0CcO0aMM IyOJIYHMX OpTaHiB BIAAM MOKIAJACHUX HAa HHUX
000B’SI3KIB.

Cepen mpuyuH, 10 TPU3BO/IATH 10 BUMHEHHS KOPYIIIIHHUX JTisSHB MiJl 4Yac HAJAaHHS aJMiHICTPATUBHUX
MOCITYT, MOYKHA 3a3HAYUTH U HEIOCTATHIO 0013HAHICTh MOCA0BUX OCi0 i3 MPOIeAypOoIO iX HAJAHHS.

OxkpeMo cIlijJ MPUIUIMTH yBary Mpo30pOCTi HaJaHHs MyONiYHUX MOCTYTr (Di3MYHUM Ta IOPUAWIHAM
ocobOam. ITix miero KaTeropiero MPONOHYEThCS PO3YMITH SKICHUI CTaH Takoi MOCIyTH, 10 3a0e3mneuye
il 3pO3yMUTTICTh Ta JIETKICTh ISl CIPUHHSTTA 1 OJIepXKaHHS CIIOKUBAYEM.

Cutiy pO3MeKOBYBATH HOHSTTS «IIPO30PICTh JIEP>KaBHOI MOCITYTH» Ta «IIPO30PICTh HaTaHHS AEePHKABHOI
nociayrmy». [Ipu npoMy, SIKIIO TEepIIa KaTeropist € sKiCHUM MOKa3HWKOM, KOTPHUH HE TMOB’SI3aHHHU 13
NpOIIeCyaIbHOIO MAisUIBbHICTIO MPEACTAaBHUKIB aaMiHicTpamii, TO Jpyra 0e3mocepeHbO CTOCYEThCS
NpOLENypH peanizalii MOXJIMBOCTI TPOMAJsIHUHA OJEpKaTH TaKy MOCIYry HUIIXOM pearyBaHHS
ciBpoOiTHHKA aaMiHicTpanii Ha 3BepHeHHS TpoMaasHuHa. Came 1 Tpolenypa € JHKepelIoMm
MOYKJIMBUX KOPYIIIHHUX PU3UKIB.

Jo ocobmmBocTel 3a0e3nedeHHsT MPO30POCTi NEP)KaBHUX IIOCIYyT MOYKHA BiJIHECTH: YHi(iKalliro
TEPMIHOJIOT1i, sIKa 32CTOCOBYETHCS JUISL PO3KPUTTS 3MICTY JIepKaBHOI IOCTYTH Ta HAOJIMKEHHS OHSTH,
IO BHKOPUCTOBYIOTHCS, JIO MOMKIUBOCTI PO3YMIHHSI TEPECIYHOTO TI'POMAJSIHUHA; PO3POOJICHHS i
BIPOBA/DKCHHS MEXaHi3My iH()OpMyBaHHS IpOMaJsH PO HasBHI MOCIYTH, ONIEPaTHBHOIO, OBHOTO 1
00’€KTUBHOTO [OBeNleHHS iHGoOpMaIli Tpo HHUX, MOXIIMBICTh Ta TOPSAOK iX OJepKaHHS,
BUKOPUCTAaHHS HAOYHUX Ta METOJAMYHHUX PO3’SICHIOBAILHUX MaTepialliB, PO3MIIIEHHS B MICIIX
HaJIaHHs aJIMIHICTPaTUBHUX IOCTYT IUIAKATiB, CTEH/IB; MiIBUIICHHS €(QEKTHBHOCTI BHKOPHUCTAHHS
3aco0iB MacoBOi KOMYHIKaIlil; iHQpOpMyBaHHS PO OOCST JMCKPEIiHNX MOBHOBAXKEHb MOCAIOBOI
ocobu, sika TpuUiAMae pIlNIEHHS TNPO HaJaHHsS TOCIYTH; TMPOBEACHHS EKCIEPTH3U TIOCIyrd Ha
BiJIMOBIZIHICTh BUMOTaM MPHHIUITY TPO30POCTi; MOHITOPUHT CIPHUHHATTS IPO30POCTi JIepKaBHOI
MOCIIYTH, III0 HAJA€THCS OpraHaMH BHYTPILIHIX CIIpaB, Ta HEOOX1AHOCTI KOperyBaHHs i1 3MICTYy.

Peamizamis 3a3HaueHMX 3aBOaHb NOTpeOye 00’€lIHAHHA 3YCHIIb FOPUCTIB, JIHIBICTIB, COLIOJOTIB,
TICUXOJIOTIB Ta 1HIHMX CIEIANICTIB, SIKi 3MOXKYTh KOMIDIEKCHO OI[IHUTH KOHKPETHY €(PeKTHBHICTh MOCIYTH
Ta BU3HAYUTH PIBEHB ii MPO30POCTI.

3BakarouM Ha BUKJAJEHE, NPOIMOHYIOThCA Taki 3axOlI, CIPAMOBaHI Ha 3amoOiraHHs Kopymnuii y
nporieci HaJaHHA aJMIHICTPATHBHHUX TMOCIYT OpraHamMu Jiep)KaBHOI BJagd 1 MiCIEBOTO
CaMOBPSIyBaHHs: MJIBUIIUTH PiBeHb MPOQECiiHOI MiATOTOBKH INPEJCTABHUKIB OpraHiB MyOJiYHOT
BJIag 1100 iH(pOpMYyBaHHS Ta po3’SICHEHHS I'pOMasHaM BiAMOBiAHOI iH(opMauii mpo Ty um iHIIY
MIOCIYTY; PO3POOUTH METOJIMKY CTUMYIIOBAHHS TPOMAJISIH JI0 aKTHBHOCTI B MOCTAHOBII HEOOXiTHUX
JUTSL yTOUYHEHHS 3MICTY TIOCIIYTH 3alIMTaHb Ta iHII[IaTUBY Y CIPsSMYBaHHI 3BEpHEHb JI0 OPTaHiB BJIau 3
NpUBONYy HalJaHHA HUMHU TOCIYr y c¢epi I'poMajChKOro MHOPSIKY; PO3POOMTH Ta 3ampoBaIUTH
30ipHUKH aJTOPUTMIB ILOJO KOXHOI MOCIYTH 1 3a0e3mevyuTu iX iHTerpaunilo B HaBYaIbHI MPOrpamu
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MIArOTOBKY (axiBLiB, KOTPI iX HAIaBaTUMYTh y MMOAAJIBIIOMY; aKTHBI3yBaTH BHYTPIIIHIA KOHTPOJIb 3a
HaJaHHSAM IIOCIIYTH, y TOMY YHCII W 3 BHKOPHUCTAaHHSM 3aCO0IB CIIOCTEPEKECHHS Y CIIYKOOBHX
MPUMIIIEHHSAX; TOIIUPUTH TMPAKTHKY OE3KOHTAKTHOTO CIIJIKYBaHHS MK CIOXHBadyaMHU IOCIYT Ta
MOCaZOBUMH 0c00aMH, Y TOMY YHMCIi i 3alpoBaKCHHS €JIEKTPOHHUX (OPM KOHTPOIIO 32 CTAaHOM
MPOXOJUKECHHS PIllICHb MO0 TIEBHOTO 3BEPHEHHS OCOOW; 3IHCHIOBATH CTUMYJIIOBAHHS TOCAJIOBHX
0ci0, 1m0 AKICHO, CYMITIHHO Ta JOOPOYECHO HA/Ial0Th MOCTYTH HACEIEHHIO TOIIO.

Kpim nporo, ciig npomoBxuTu podoTy i3 PopMyBaHHS B KOXKHOTO MPEACTaBHUKA OpraHy IyOmigyHOl
BT PO3YMIHHS CEPBICHOTO XapakTepy WOTO MisUTFHOCTI MIOAO0 HaJaHHSA (DI3MYHUM Ta IOPUIMIHUM
ocobaM aaMiHICTpaTHBHUX MOCIYT, SKi MOBUHHI BIATIOBIIATH BCTAHOBJIEHUM CTaHAAPTaM i 3a SKICTh
Ha/IaHHS SIKUX BOHH OCOOHMCTO HECYTh BiAMOBIAaJIbHICTh Y BCTAHOBICHOMY 3aKOHOM MOpsAAKy. KoxkeH
3 HUX MOBUHEH YCBIiIOMITIOBaTH, IO Pe3yJbTaTH WOTO AisUTBHOCTI BIUIMBAIOTH HA OLIIHIOBAHHS BIaad
3arajioM — IO3UTHBHE un Heratushe [30, 98-99].

Pestomyroun, HeoOXiTHO KOHCTaTyBaTH, IO aIMiHICTPaTUBHI perjaMeHTH € epEeKTHBHHUM 3ac000M
came 3amoOiraHHs MposBaM KoOpynuii B cucTeMi mNyOnmiyHOl anmiHicTpamii, a ix po3poOka i
3aIlpOBa/KCHHS — HaraJbHUM 3aBAAHHSM K HAyKOBIIB, TaK 1 IPaKTHKIB.
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THE MAIN WAYS OF ORGANIZATIONAL AND LEGAL FUNDAMENTALS
IMPROVEMENT OF THE LEGAL EDUCATION MANAGEMENT IN UKRAINE

Martynov M.P., candidate of law, lecturer

Zaporizhzhya national university

The particular ways of organizational and legal fundamentals improvement of the legal education
management in Ukraine, that should be enshrined into the new law of Ukraine “On Higher education” in the
context of the extension of the normative legal regulation of academic, regulatory, institutional, personnel and
financial fundamentals of the autonomy of higher education institutions, harmonization of the Ukrainian
system of lawyers training to the appropriate systems of European countries taking into account the features
of the national legal education are suggested in the article.

Key words: legal education, higher education, organizational and legal fundamentals, autonomy, harmonization.

MaptsiHoB H.II. OCHOBHBIE IIYTHU COBEPHIEHCTBOBAHUS OPTAHU3ALIMOHHO-ITPABOBBIX
OCHOB VIIPABJIEHUA IOPUANMYECKNM OBPASOBAHMEM B VKPAUHE / 3anopoxckuit
HaIMOHAIbHBIN YHUBEPCUTET, Y KpanHa
B craree mpemararotcss KOHKPETHBIE IIyTH COBEPIICHCTBOBAHUS OPTaHU3alMOHHO-TIPABOBBIX OCHOB
YIpaBIeHHs] IOPUANYECKHM O0pa3oBaHMEM B YKpaWHE, KOTOPHIe IOIDKHBI HalTH CBOE 3aKOHOJATEIHHOE
3aKperieHne B HOBOM 3akoHe YkpauHbI «O BEICIIEM 00pa30BaHNI» B KOHTEKCTE PACHINPEHUS] HOPMAaTHBHO-
MIPAaBOBOTO PETYIUPOBAHNS aKaAEMHUIECKHX, HOPMaTUBHBIX, HHCTHTYIIHOHAIBHBIX, KQJPOBBIX U (PHHAHCOBBIX
OCHOB aBTOHOMMUU BY30B, TapMOHU3AIMN YKPAUHCKOM CUCTEMBI OJTOTOBKYU IOPUCTOB C COOTBETCTBYIOILIUMHU
CHCTEMaMHU EBPOICHCKMX CTpPaH C y4eTOM CHEHU(UKH OTEYECTBEHHOTO pPa3BHUTHS, a TaKXKe JPYrHx
TEHJICHIMI Pa3BUTHS OTEYECTBEHHOTO IOPUANIECKOTO 00pa30BaHMUs.
Kniouesvle cnosa: iopuduueckoe obpasosawue, @vicutee 00pazosanue, Op2AHUIAYUOHHO-NPABOBLIE OCHOBWI,
ABMOHOMUSL, 2APMOHUZAYU.

Maprusos M.II. OCHOBHI LIJISIXM BJAOCKOHAJIEHHS OPIAHI3ALIIMHO-IIPABOBUX 3ACA/L
VIPABJIHHA IOPUIUYHOIO OCBITOIO B VKPAIHI / 3anopispkuii HamioHambHHE YHiBEpCHTET,
VYkpaina

VY HoBomy 3akoHi Ykpainum «IIpo BHILy OCBITY» B KOHTEKCTi PO3IIMPEHHS HOPMAaTHBHO-IIPABOBOTO
pETYJIIOBaHHS aKaJeMidYHNX, HOPMAaTUBHUX, IHCTUTYLIIHUX, KaApOBUX Ta (hiHAHCOBHX 3aca] aBToHOMIT BH3,
rapMoHi3auii ykpaiHCbKOi CHCTEMH IMiATOTOBKH IOPHCTIB 3 BiAMOBIAHUMHU CHCTEMaMH €BPOMNEHCHKUX KpaiH 3
ypaxyBaHHSIM crenudiku BiTYH3HSHOTO PO3BHTKY, @ TAaKOX IHIIMX TEHICHIIH PO3BUTKY BITYH3HSHOI
FOPUINYHOI OCBITH IOBUHHI:

1) BceranoBuTH 1eBHI KpuTepii A OpraHizaiiif, sSKi MarOTh HMPaBO KOHTPOIIO 3a SKICTIO FOPHIMYHOT
OCBITH Ta 32 MEXaHI3MOM TaKOI'0 KOHTPOJIO;

2) 3akpinmuTH NPUHIAI TAPTHEPCTBA y MPOBeAeHHI MiHICTepCTBOM OCBITH 1 HayKH YKpaiHU HepeBipok
YHIBEpCUTETIB Ha BIANOBIIHICTH akpeAMTaLil Ta JieH3il (3MICT I[bOTO MPUHIUITY PO3KPUBAETHCS
yepe3 000B’A30k MiHicTepcTBa OCBITH 1 HayKM YKpaiHM BHUSBIATH HOPYIICHHS 3aKOHOJABUHX
HOJIOXKEHb SIKOCTI OCBITH: YHIBEpCHTETaM HagaeThes Mepion y 1-2 poku (3aJIe)KHO BiJ HOPYLIEHb) Ha
YCYHEHHsI IIPUYUH Ta YMOB TOPYIIEHb, SIKi iX NPU3BENH, 3 METOIO0 JAOMOMOITH LIbOMY YHiBEPCHTETY
BUTIPABUTHCS BYACHO (HAJar0OuMl MaTepiaiibHi, TEXHIYHI Ta (iHAHCOBI pecypcH M TPHAHATTS
OpraHi3aliifHuX 3aX0JiB, TaKUX, SK 3a0e3MeUYeHHs HeOOXiTHIUMH CIEHialiCTAMH, 3ATy4eHHS IOPHCTIB
3 HEYPAJOBUX TPOMAJICHKIX OpTraHi3alliil Ui BUPIIIEHHs BU3HAYCHUX TIPOOIIEM);
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3) JopyunTn yHiBepcHTeTaM BH3HAa4YaTH 3MICT Jep)KaBHUX CTaHAapTiB ocBith Ha piBHI 30-40%
CTOCOBHO PO3MO/LTY Yacy Ta BiJIOBIJHUX 3MiH Y HABYaIbHOMY ILIaHI MMiJrOTOBKH IOPHCTIB 3aJI€KHO
BiJl PUHKOBHX HOTPeO, perioHaabHOI JOCTYIHOCTI iX IIKLI MpaBa, iHIe;

4) BusHaunti HOBE IOpUANYHE MOHATTS OCBITHHOTO MPOILECY SIK CUCTEMH OpraHi3alliifHuX, OCBITHIX Ta
TUIAKTHYHUX 3aXOJiB, HANpaBlICHUX Ha OTPHUMAHHS BiAMOBIZHOTO OCBITHBO-TIPOQECIHHOTO,
OCBITHBO-HAYKOBOTO PIBHS IaTPIOTHYHOTO, MOPAJIBHOTO, AYXOBHOTO, €CTETHYHOrO Ta (hi3HIHOTO
PO3BUTKY JIOJMHY (YHHUKAIOYM YCYHEHHs NMOHSTIHHHX CIIB IIOJO OCBITH) Ta BCTAHOBHTH CTaBKU
3apoOITHUX IUIAT ISl KEPIBHUKIB YCTAHOB, SIKI KEPYIOTh MPAKTUKOIO CTYIEHTIB;

5) VY po3aini, mpucBIYeHOMY (HiHAHCOBUM Ta €KOHOMIYHHMM BITHOCHHAM y cdepi IOpUANIHOI OCBITH,
3a0e3MeYnTH TaKi MpaBuia:

a) 3akoH Ykpainu «lIpo nmep»aBHI 3akymiBii» HE IMOBHHEH 3aCTOCOBYBATHCS A0 BHIAJKIB, I
YHIBEPCUTET 3a BIACHUH PaxXyHOK KyIlye TOBapd Ta IOCIYTH, SKi HEOOXigHI Uil 3a0e3medeHHs
SIKOCTI OCBITHBOTO TIpOLlECY Ta JAO IHHOBAIiMHUX TOBapiB, TaKHUX, SK HOBE IpOrpaMHe
3a0e3neyeHHs BITYM3HSIHOTO BHPOOHWITBA, HOBI MIIPYyYHUKH, IIOCIOHWKM Ta IHIIA HOBa
MIPOJYKIis, SIK BU3HAYEHO Y 3aTBep/KeHOMY MIHICTEpPCTBOM OCBITH 1 HayKH YKpaiHU IIepeliky
TOBapiB Ta IOCIYT.

0) HEMOXITMBICTD BIJIYYEHHS 3€MEIbHIX AUITHOK Jep KaBHAX Ta MyHIL[UITAILHUX YHIBEPCUTETIB 03
3roay 3aCHOBHHKA, KOHTPOIIOIOUOi paxu Ta 300piB YHIBEPCUTETy Ta y BIANOBIAHOCTI A0
3eMenpHOT0 KoJeKey YKpaiHuy;

B) MPaBO YHIBEPCUTETIB, HE 3aJICKHO BiJ BIACHOCTi, HA MOCTiIiHE BUKOPHUCTAHHS 3€MeNb AJS TOTO,
o0 BiAMOBIAHO 10 3eMENbHOTO KOIEKCY YKpaiHH BHKOHYBAaTH CBOi BCTAHOBJIICHI 3aKOHOM
3aX0MH.
Kniouoei cnosa: wopuouuna oceima, euwja 0ceima, opeanizayitini ma npasosi 3acaou, aemoHOMIs, 2apMOHI3aYisl.

Modern problems of the quality of legal education mean that the current legislation of Ukraine on
education (for example, the Law of Ukraine dated 23.05.1991 "On Education”,State National Program
"Education. Ukraine of XXI century", approved by the Resolution of the Cabinet of Ministers of Ukraine
Ne 896 of 03.11.1993, the National Doctrine of Education Development, approved by the Decree of the
President of Ukraine of 17.04.2002 Ne 347, Convention on the Recognition of Qualifications concerning
the Higher Education in the European Region of 01.04.1997 p., ratified by the Law of Ukraine of
03.12.1999, Ne 1273) [1] slightly reflects the content of social relations in this area on their rule of law.
Therefore, the public administration legal education becomes inefficient with such a rule of law. The
situation of the legal education in Ukraine and its trends require deep deliberation, an objective
assessment and new approaches on the part of the bodies of power that are able to the reform of
education on the principles of democratization, humanization, entering on the equal rights in the
European and international living space of high standards. As A. Halchynskiy fairly said "The inability
of the authority to form a structural transformation strategy makes itself futureless” [2, 2].

Domestic scholars of administrative law are: V. Aver’yanov, A. Bandurka, V. Bevzenk, V. Bonyak,
I. Golosnichenko, V. Zhuravskyi, V. Kovalenko, Y. Kozlov, I. Koliushko, T. Kolomoyets,
V. Kolpakov, A. Komzyuk, R. Kuibida, A. Kuz’menko, W. Kurylo, R. Miller, A. Minchenko,
N. Nyzhnyk, N. Onischenko, K. Romanenko, A. Svyatotskyy, S. Stecenko, N. Suhytska, A. Shkolyk,
L. Yuzkov and others, who are paying as much attention to both general theoretic aspects of
administrative law and to general problems of public administration, management features of the socio
cultural sphere, including the legal education, the development prospects of the legal education and
other issues. However, scientists have not properly analyzed ways to improve organizational and legal
basis of the management in the field of the legal education in Ukraine.

The purpose of this article is the need of the formulation of specific ways to improve the
organizational and legal fundamantals of the legal education in Ukraine, which should find legislative
consolidation in the new Law of Ukraine "On Higher Education™ within the context of legal regulation
of academic, regulatory, institutional, human and financial principles of autonomy of higher education
institutions, the harmonization of Ukrainian system of the training lawyers with relevant systems of
the European countries with taking into account the specificity of the national development.

The reform of the institution of the legal education envisages the efficiency improvement of the
positive qualities of future lawyers (physiological and spiritual) that are necessary to them for healthy
living in the society, an important component of which is the ability to socially useful work in the field
of law. The trends of the reform became the national legislation harmonisation on education with the
Education Law of Europe (for instance, with the Sorbonne Declaration of 25.05.1998, the Joint
Declaration of the European Ministers of Education of Europe "European Space of the Higher
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Education" of 19.06.1999), the bringing in line with the rules of international law (the Convention
against Discrimination in Education dated 14.12.1960 and others) and the display in it the trends of the
humanity development (globalization and glocalization, economic regionalization etc.). Taking into
account these trends in the law-making and law enforcement it complicated by the specifics of the
historical and cultural development of the Ukrainian nation in whole (which engenders problems of
the determination of the level of integration in the European legal system and the unification of the
national education, etc.) and of each specific area of knowledge in particular (in this case of the legal
education). The oversaturation of the domestic and some foreign labour markets by lawyers,
elementary legal ignorance of ordinary citizen in Ukraine and other features of the legal education in
the current development of our society make it difficult to address its problems effectively and are
making actual the work on such a task, requiring great attention of scientists.

Attention is drawn to the fact that the decisive importance for the Ukrainian society is first of all
specialists who have a higher legal education. Problems with the quality of their training is the most
complicated part (while studying at universities and advanced professional training during
accomplishment of legal activity) and require immediate resolution. Therefore, it is advisable to
concentrate mainly on the reform of higher education.

Among individual measures aimed at improving the quality of education, which are now partially
implemented, are the recent approval of the Regulation “The national ranking evaluation system of a
higher education institution”, which provides the unification of criteria for determining the quality of
education at a higher education institution, namely: processing similar information submitted by a
higher education institution on its activities in a unified state electronic database (before the system
implementation, rankings of a higher education institution compiled by NGOs on the basis of separate
criteria: assessment of alumni, employers, a higher education institution web site visits and so on.) [3].

But most of the reforms in the education sector, including legal education, were not realized.
A number of proposals for improving the organization and legal management of legal education
contained in the registered draft laws at the Verkhovna Rada of Ukraine on higher education, namely:
1) Ne 9655 of 28.12.2011, the initiator (author) — M. Azarov, the Cabinet of Ministers of Ukraine 2)
Ne 9655-1 of 30.12.2011, the initiator (author) — A. Yatsenyuk, L. Orobets 3) Ne9655-2 of 06.01.2012,
initiator (author) — Y. Miroshnichenko.

One of the areas of improving the law legislation, disclosed in the above draft laws, should be the
provision of more autonomy to higher education institutions. The theme tune of this aspect of the
reform of organizational and legal management of legal education, we consider in S. Abakumov’s
words: "The authority is not interested in building the infinite growth of powers that are used
autocratically. To be effective, the highest state authority doesn’t need to interfere decisively
everywhere" [4, 33-34]. The need to provide real autonomy to higher education institutions, which has
been practiced long ago by leading universities of Europe and is a tool of improving the quality of
education, introduction of competition of higher education institutions and their responsibility for their
performance, said the President of Ukraine Viktor Yanukovych in his speech at the meeting of the
Public Humanitarian Council in August 2010.

The term «a higher education institution’s autonomy» is defined differently in the regulations. In the
Declaration "On academic freedom and university autonomy" of 10.09.1988 was stated that autonomy
is a right of a higher education institution, regardless of a state and other social forces to make
decisions on internal management, finance, administration to set its own course of action in education,
research, teaching and other related activities [5]. In the Erfurt Declaration "To the responsible
university of the twenty-first century” of March 1-2, 1996 there is indicated that the state must respect
academic freedom and autonomy, where the last refers to the right of independent academic
institutions on the independent choice of the methods for the tasks realisation assigned to them, or
defined by them [6].

In the draft law Ne9655 a higher education institution’s autonomy is defined as a set, specified by the
law, of legal rights and responsibilities of universities on performing of educational, scientific,
economic and other activities, self-selection and placement of the staff in order to create the conditions
necessary for obtaining of higher education and qualification by citizens. The draft law Ne9655-2
contains a brief concept of "university autonomy": university autonomy and independence in decision-
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making on its activities in the extent provided by its statute and the law. The authors of the draft law
Ne9655-1 do not define the term at all [7].

V. Tatsiy identifies types of higher education institution’s autonomy: 1) academic — it is shown in the
right of a higher education institution to develop their own curricula, programs, research areas, etc. 2)
regulatory — opportunities independently develop statutory documents, accept and implement local
regulations, 3) human resources — to prepare independently the manning table, to set the number of
employees, to recruit faculty, etc. 4) financial [8]. We can also identify an institutional type (a right to
form structural units, etc.) and other types of university autonomy. This classification of autonomous
rights of higher education institutions helps to present their system and content schematically. Their
specification is presented both in the writings of scientists and in perspective legislation.

Compared to the current Law of Ukraine of 17.01.2002 "On Higher Education” (article 29) the draft
law Ne9655 expands the number and details of autonomous rights and self government of higher
education institutions, recognising that they are being realised in accordance with the law and include
the right: 1) to determine the forms of education and forms of the organisation of education process;
2) to hire pedagogical, scientific, academic and other employees; 3) to establish the rating assessment
of educational, research and innovation achievements of those who studying and the rating assessment
of teaching, research and academic staff 4) to provide additional educational and other services in
accordance with the law, 5) to elaborate and implement independently their own programs of
scientific, research, scientific and technological and innovation activity; 6) to introduce independently
and terminate specialization, to determine their content and programs of optional subjects, 7) to
establish, reorganize and cease the structural units in accordance with the law, 8) to make decisions
about teaching of one or more courses in other languages, ensuring the knowledge of people who are
studying the appropriate training subject in Ukrainian, 9) to carry out publishing and develop their
own printing base, 10) to conduct joint activities, under the relevant joint agreements, with education
institutions, research institutions and other legal entities, 11) to participate in the work of international
organizations, 12) to introduce its own symbols and emblems, 13) to establish their own forms of
moral and material incentives for staff of higher education institutions, 14) to address with the
initiative to authorities, which are carrying out management in the higher education sphere, on
amending the existing or development of new legal documents in higher education as well as to
participate in the projects, 15) to use the lands in accordance to the law, 16) to carry out financial and
economic, and other activities in accordance with the law and the statute of the higher education
institution, 17) to manage their own revenues, including those obtained by providing additional
charged services to obtainers of higher education and to other individuals and legal entities, 18) to
open the current and deposit accounts in banks.

Thus, the draft law Ne9655 provides academic, regulatory, institutional, human and financial
autonomy of higher education institutions, and its expansion is determined as a major principle of state
policy in the field of higher education. In terms of the content and legal methodology, the disclosure of
autonomy of higher education institutions in the draft law Ne9655 is made much more thoroughly and
better than in the current Law of Ukraine of 17.01.2002 "On Higher Education". While there are issues
that need to be completed. For example, under the current law of Ukraine "On Higher Education” a
higher education institution has the right to use land plots in the manner prescribed by the Land Code
of Ukraine (par.12 Part 2 of Art.29), which, in our estimation, is consistent with the Constitution of
Ukraine and other laws of our state. At the same time, the in draft law Ne9655 envisages that such use
of the land plots will be carried out in accordance with the law (par.16, Part 2 of Art.27).

The term "law" includes in its content also a subordinate legislation. The cumulative interpretation of
this provision of the draft law Ne9655 and Part 2 of Art.14 of the Constitution of Ukraine, where it is
stated that land ownership is acquired and exercised by citizens, legal entities and the State only in
accordance with the law — that gives grounds to suggest that this provision of the draft law Ne9655 is
unconstitutional. [9] We also consider that we should support the proposal of V. Tatsiy on the creation
of a law group attached to the Council of Rectors of higher education institutions (it also can be done
with the attachment to a other institution), which would be specialized in the realisation of problems of
academic freedom of scientists and autonomy of university higher education institutions in Ukraine, in
order to protect the interests of national education [8].

The drawback of the rule of law on higher education institution autonomy in the Law of Ukraine of
17.01.2002 "On Higher Education™ and the draft law Ne9655 was the consolidation of an exhaustive
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list of autonomous rights of higher education institutions that does not end with the words "and other
autonomous law of higher education institutions, according to the current laws of Ukraine". However,
the draft law Ne 9655-1 and Ne 9655-2 don’t have such a drawback.

As an important direction of improvement of national legislation on education, including legal,
became preservation of the management in higher education sphere by the central executive body on
formation and implementation of national policy on education is Ministry of Youth and Sport of
Ukraine.

Therein before (in the Section 1.1, when describing the organizational and legal forms of higher
education institutions), we proved the ineffectiveness both of the training of lawyers by non-
specialised higher education institutions (for example, Academy of Labour and Social Affairs [10]),
and the subordination of the higher education institutions not to a single ministry — Ministry of Youth
and Sport of Ukraine but to the whole number of other central executive authorities (Ministry of
Culture of Ukraine — Kyiv National University of Culture and Art) and NGOs (for example, the
Federation of Trade Unions of Ukraine manages the Academy of Labour and Social Affairs [11]).

In the draft law Ne9655 there are provided such changes in the management of higher legal education:
narrowed the system of executive authorities, which subordinate higher education institutions that
train lawyers, they are defined: the Prosecutor General’s Office of Ukraine, the Security Service of
Ukraine, the Administration of State Border Service of Ukraine. In connection with the transfer of
authority of the Higher Attestation Commission of Ukraine to the authority of the Ministry of Youth
and Sport, there are excluded the section IX "Preparation of scientific and pedagogical employees"” and
the Art.19 "The Credentials of the Higher Attestation Commission of Ukraine", of the current Law of
Ukraine of 17.01.2002 "On Higher Education".

Adoption of standards of higher legal education to the requirements of OCD, the educational and
scientific level of higher education institution graduates, an educational content, teaching terms and
means of quality education diagnostic in the relevant specialty is also a part of a mechanism to ensure
the quality of legal education.

In the draft law Ne9655 the higher education standards are defined as a set of rules governing the
requirements of OCD, educational and scientific level of higher education institution graduates, an
educational content, teaching terms and means of quality education diagnostic in the relevant
specialty. According to this, we consider that the system "the state and industry standards, standards of
higher education institutions™ are replaced by the standards that lacking of an administrative hierarchy
and reflect only educational and qualification (education and research) characteristics, educational and
professional (education and research) programs and diagnostic tools of education quality diagnostics.

This horizontal approach to defining the essential standards of higher education, in our opinion, is
reasonable and practically beneficial. Together with the existing division of the standards of higher
education in state, sectoral, local (by a vertical principle), the new approach provides the same
standards of quality and efficiency, enabling to synthesize the general terms of standards for all
professions (or some group) and to separate the training specificity such as a lawyer (specific
requirements for traineeship, access to a relevant legal framework in the Internet, etc.), adhering to
significant in this regard (education quality) hierarchical relationships between the standards of higher
education.

Therefore, based on the analysis of these problems, in our opinion, the new Law of Ukraine "On
Higher Education™ within the context of extension of normative legal regulation of academic,
regulatory, institutional, personnel and financial fundamentals of the autonomy of higher education
institutions, harmonization of the Ukrainian system of lawyers training to the appropriate systems of
European countries taking into account the features of the national legal education, it is necessary:

1)  to establish criteria for NGOs eligible to control the quality of legal education, and the
mechanism of such control;

2)  to entrench the principle of partnership in the implementation by the Ministry of Youth and
Sport of Ukraine of the check of higher education institutions for compliance with the
accreditation and licensing (we are discovering the content of this principle through the duty of
Ministry of Youth and Sport of Ukraine at the detection of infringements of legal norms of
quality of education: to provide a term in 1-2 years to such a higher education institution
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3)

4)

5)

b)

c)

(according to the type of infringement) for the elimination of the infringement, reasons and
conditions that are assisted and to help such a higher education institution to eliminate the
infringement in due time (by providing material, technical and financial resources to take
organizational measures, such as providing required experts, involvement of NGOs, lawyers to
resolve the identified problems);

to give the higher education institution a right to determine the content of state education
standards at the level of 30-40% in the allocation of study time and changes in the curriculum of
lawyers training, depending on the market demand, specificity of the region, availability of their
own scientific schools of law, etc.);

to determine in the new law the notion of educational process as a system of organizational,
pedagogical and didactic activities aimed at acquiring the appropriate educational and
professional, educational and scientific program of specific educational and qualification,
educational and scientific level and providing patriotic, moral, spiritual, aesthetic and physical
development of the person (avoiding the removal from the notion of words on education), and to
entrench the provision on labour payment from the management by the training of students for
managers in the place of training;

in the section devoted to the financial and economic relations in the system of higher education,
to include provisions:

in the following form: "The Operation of the Law of Ukraine «On Public Procurementsy»
does not apply to cases where the higher education institution by its own funds carries out
the procurement of goods, labour and services necessary to ensure the qualitative educational
process and have innovative nature, and namely: new software of domestic production, new
textbooks and other new products as defined in the approved list of promotion Ukraine of
goods, labour and services by the Ministry of Youth and Sport";

on the impossibility of withdrawal of land plots of a state or municipal higher education
institution without the consent of the founder, supervisory council and the conference of the
higher education institution staff and in accordance with the Land Code of Ukraine;

on the right of the higher education institution, regardless of ownership, to receive the
permanent use of a land, according to the Land Code of Ukraine, to carry out their statutory
activities.
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Article is devoted to the retrospective analysis of regylatory and legal acts on combating domestic violence in
Ukraine. The author carried out a fundamental analysis of the Ukrainian legislation and international legal
acts that are relevant to the problem, defines the essence of family violence and identifies the subjects that are
engaged in its prevention.
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Owmenbanunk  C.B. PETPOCIIEKTHMBHBIA AHAJIM3 HOPMATHMBHO-IIPABOBBIX AKTOB IIO
NPEAYIPEXJIEHNIO HACUJINA B CEMBE B YKPAWHE / 3anoposxckuii HAalMOHAIBHBIN YHUBEPCHUTET,
VYkpauna
Cratbs MOCBsIIIeHa MPpo0IeMe Pa3BUTHs 3aKOHOJATENIbCTBA YKpauHbl B cepe HACWIUS B ceMbe. ABTOPOM
MIPOBOIUTCS (PyHAAMEHTANBHBIH aHAIN3 YKPAHHCKOTO 3aKOHO/IATEIbCTBA M MEXK/IyHapOIHO-TIPABOBBIX aKTOB,
KOTOpBIE HMEIOT OTHOLICHHE K JaHHOW NpoOiieMe, pacKphIBACTCS CYIIHOCTh HACWIHS B CeMbe H
OMPEAEISIOTCS CyOBEKThI, KOTOPBIE 3aHUMAIOTCS €T0 MPEAYIPEkKICHUEM.
Knrouesvie crosa: domawmnee Hacunue, HAcUIUe 6 cemve, CeMeliHoe HACUIUe, NPeOYNPeHcOeHUe HACUTUS 8 CEMbe,
CyOvexmbl npedynpexcoenus HACUUs 8 cemve, (popmbl HACUTUSL 6 ceMbe.

Owmenbanunk C.B. PETPOCIIEKTUBHUI AHAJII3 HOPMATHUBHO-TIPABOBUX AKTIB I3 ITPOTH/III
HACHJIbCTBA B CIM’I B YKPAIHI / 3anopissKkuii HalioHaNIbHH YHiBEpCHTET, YKpaiHa

[Ipo6nema HacuiabcTBa B ¢iM’1 HaOynaa OCOONMBOI aKTyadbHOCTI 3 MPOTOJIONICHHSIM YKpalHU HE3aJICKHOIO
JIep’KaBOI0, BU3HAHHSM JIIOAMHM HAMBHINOIO CYCHIJIBHOIO IIHHICTIO, 3a0€3Me4eHHsAM 1 rapaHTiero i mpas i
cBO0OJI, CTBOPEHHSIM JIEeMOKPAaTHYHOTO, TYMaHHOTO, MPABOBOT'O i IPOMAaJSIHCHKOTO CYCIiJIbCTBA. Y CBITI IS
npobiemMa CpHYUHINIA TIPUMHSTTS YUCICHHOTO Psiga MiXKHAPOAHO-NIPABOBUX aKTIB PI3HUMH MiKHAPOIHHUMH
OpraHizallisiMi, YIacHHUIECIO SKUX € 1 YKpaiHa. Y 3B’3Ky 3 UM, YKPaiHCHKUM 3aKOHOJABIIEM OYIIO TaKOX
po3nouaTo OypxJIMBYy poOOTY i3 CTBOPEHHS €()EKTHBHOTO MEXaHI3My POTH/IT HACHIILCTBY B CiM’1.

Mertoto cTaTTi € 3IiMCHEHHS IPYHTOBHOTO PETPOCIIEKTHBHOTO aHANi3y YKPaiHCHKOTO 3aKOHOJABCTBA 3i
CTBOPEHHS Ta PO3BUTKY IHCTUTYTY IPOTHII{ JOMAITHHOMY HACHIbCTBY.

VY crarTi KOMIUIEKCHO TpoaHanizoBaHo 3akoH Ykpainu «I[Ipo momepemkeHHs HACHIbCTBA B CiM’1» Bin
15.11.2001 poky Ta mig3aKkOHHI HOPMATHBHO-IIPABOBI aKTH, MPHHUHATI 3aais €()EKTHBHOTO BHKOHAHHSI
BKa3aHOro 3akoHy. Po3kputo (opmu JOMamIHBOrO HACHJIBCTBAa Ta CyO’€KTiB i3 mpotunii ifomy. Oxpemo
MPOaHAII30BAHO JIMiHICTPATHBHO-ACTIKTHHUI Ta aIMiHICTPATUBHO-ACTIKTOJOTIYHUI aCIIEKTH TTOTMePEIKECHHS
JIOMAIIHBOTO HACHIBCTBA. 30KpeMa, 3pOOJICHO BHCHOBOK, IO TPOBEACHHS €(QEKTHBHOI MPOQiTakTHIHOT
poOOTH micis BUMHEHHS aJMiHICTPATHBHOTO JENIKTY Ma€ CTAaTH BaXKIMBUM KPOKOM Y TIONEPEIKEHH] TaKOro
3JI0YMHY B POJIMHI.

3HayHa yBara NpPWAICHA BJOCKOHAJICHHIO BiANMOBINAIFHOCTI 32 BYMHEHHS HACWIBCTBA B ciM'i. VY
PETPOCIICKTUBI TPOaHai30BaHa CHCTEMa aMiHICTPATHBHUX CTATHEHb, JOBEACHO, IO IPOMAJICHKI poOOTH
MalOTh Kpaluii npodiakTnaHuii et i3 mpoTuaii HaCUIIBCTBY B CiM i
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3po0IieHO BHCHOBOK, IO JUIsl MOTICPEKCHHSI HACHIBCTBA B CiM’1 Ta MPaKTHYHOI peai3alii BiAIIOBiIHOTO
3akOHy B YKpaiHi OpHHHITAa 4YUCICHHA KUIBKICTh MiI3aKOHHUX aKTiB, CHOPMOBAHO KOJIO CHELialbHHUX
Cy0’€eKTiB, BIiANPalbOBYEThCS €()EKTHBHUI MEXaHi3M IMOIEePEKSHHS JOMALIHBOIO HACHJIBCTBA, MOCTIHHO
BHOCATBHCA 3MIHM 1O 3aKOHOZABCTBA. 3 METOI0 BIOCKOHAJICHHS OCTAHHBOT'O, OCOOJMBY yBary HEOOXiTHO
3BEpPHYTH Ha 3aKOPAOHHUI JOCBiA i3 MONEpeKEHHS HACUIbCTBA B CiM 1, IKUH 1 CTaHe MPeIMEeTOM MaOyTHIX
HayKOBHX JIOCIIIIXKCHb.

Knrouogi crosa: 00mMawiHe HACUNILCMEO, HACUTLCMEO 8 CiM I, CIMeliHe HACUTbCMBO, NONEPeOICEHHST HACUTILCMEA 8

cim’i, cy6 ekmu nonepeodcenHs HacuIbemea 6 cim i, popmu Hacurbemea 6 cim'i.

The problem of domestic violence is not new for the Ukrainian society. For many centuries, parents
have used (and are still using it now) violent parenting practices and control of their children, the men
through the use of violence against wives showing their marital status, and maintained themselves as
head of the family. The use of violence in the family, taking into account previous experience has
become the norm for the Ukrainian society. And if you had seen this situation for granted before, so
that after the declaration of Ukraine’s independence, the recognition Rights as highest social value,
provision and guarantee of rights and freedoms, a democratic, humane, legal and civil society and the
state, the initial recognition of the family unit of society on which depends the further formation,
development and establishment of a complete personality — the theme of domestic violence has gained
special importance for Ukrainian society. The attitude toward domestic violence has radically changed
on the part of the public, as evidenced by the many NGOs that deal with this issue, adopted a number
of legal acts, confirming recognition of domestic violence as socially negative phenomenon, against
which require compulsory intervention by State.

From the legal aspect of the problem of domestic violence in his writings, there were plenty of
researches who were actively engaged: N.V. Anischuk, V.V. Vitvitska, P.O. Vlasov,
G.E. Zaporozhtseva, O.V. Kovaleva, D.V. Kolomoets, T.V. Laktionova, K.B. Levchenko, Y.V. Lysyuk,
V.A. Tuliakov, G.O. Christova and others. However, a systematic analysis of the genesis of legislation
on domestic violence has been conducted, which determines the relevance and purpose of the article.

The problem of domestic violence is the subject of numerous international instruments ratified by
many democratic countries. First of all, it is about the International Covenant on civil and political
rights [1], the UN Convention on economic, social, cultural rights [2], the Convention on the
elimination of all forms of discrimination against women [3], the Declaration on the protection of all
persons from torture and cruelty, inhuman or degrading treatment or punishment species [4], the
Convention on the rights of the child [5], United Nations Declaration on the elimination of violence
against women from the 20™ of December 1993. The articleNe 1 of the UN Declaration on the
Elimination of violence against women defines violence against women as any act of gender-based
violence, which causes or may cause physical, sexual, psychological harm or suffering to women, as
well as threats of such acts, compulsion or forced confinement in a public or private life [6, 2].
Ukraine ratified all the above mentioned regulations, and in accordance with Part 1 of Art.9 of the
Constitution of Ukraine, international treaties ratified by the Verkhovna Rada of Ukraine is part of the
national legislation of Ukraine [7]. Furthermore, according to Art.19 Law of Ukraine «On
International Treaties of Ukraine» if an international agreement establishes rules other than those
provided for in the relevant legislation act, the rules of the international agreement [8]. That ensured
the primacy of international law over national law. The ratification of these documents creates
favorable conditions for the formation of high-quality national legislation in this area.

The Council of Europe makes considerable efforts to overcome family violence, a party of which is
Ukraine. It’s also known that 25% of all serious crimes committed in Europe were done by men who
use violence against their wives or girlfriends [9, 10]. In this regard, the Council of Europe have
adopted the following important documents: Recommendation NR (85) 4 on violence in the family
[10] Recommendation NR (91) 11 on sexual exploitation, pornography and prostitution of, children
and adolescents trafficking [11] Recommendation on the protection of women against violence of
April 30, 2002, Resolution 1512 2006 on the association of parliamentarians to combat domestic
violence against women.

Active work to combat domestic violence is led by Ukrainian legislator. An important step in
addressing family violence had become the Law of Ukraine "On Prevention of Domestic Violence"
from 15.11.2001. It should be noted that Ukraine was the first country in the former Soviet Union,
which adopted a similar law. First of all, it’s an evidence of formal recognition of domestic violence as
a negative social phenomenon with which should grapple the assistance of the State. That means, the
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problem of domestic violence has moved from the private to the State level, which requires the
creation and adoption of legal acts, attracting the necessary organs and institutions of the government,
the public, creating an effective mechanism to combat domestic violence.

Law of Ukraine from 15.11.2001 "On prevention of domestic violence" defines domestic violence as
«any intentional acts of physical, sexual, psychological or economic nature one family member against
another family member if these actions violate constitutional rights and freedoms of members of the
family as a person and citizen and inflict moral damage, harm his physical or mental health» [12, 1].

Forms of domestic violence, according to the Law of Ukraine on 15.11.2001 «On prevention of
domestic violence» is physical, sexual, psychological and economic abuses. Physical abuse is
manifested in the form of slaps in the face, shot, suffocation, hand-wringing, bites, bruises in different
parts of the body, throwing household objects, use weapons to brutal treatment and more. Sexual
violence is manifested in the form of any enforcement actions of a sexual nature: intimacy with third
party objects, the imposition of specific sexual encounters that hurt the partner, the partner demands
that carry the partner desires against her will, etc. Psychological abuse is manifested in the form of
verbal abuse, degrading the person criticized values, feelings, beliefs, attitudes and actions of the
partner, the charges of all the problems, bullying in any form, harassment, dealing with both the
servant restriction on freedom of movement, lack of communication with relatives and friends in the
background of jealousy. Economic violence is manifested in its exclusion, restriction or trifling audit
the family budget, refusing to provide funds for vital needs, impeding use, dispose of their own
property jointly or partner.

Also, this law defines the term «victim of domestic violence», «domestic violence preventiony,
explains when there is a «real danger of domestic violence» is introducing special measures aimed at
preventing domestic violence: an official warning about the unacceptability of domestic violence,
taking into prophylactic registry, making the protective order.

According to the Law of Ukraine «On prevention of domestic violence» subjects of prevention from
family violence is specially authorized by executive body on prevention of domestic violence — the
Ministry of Social Policy of Ukraine and its management at the local level, the service district police
officers and criminal police juvenile guardianship authority, specialized agencies for victims of domestic
violence. Crisis centers and medical and social rehabilitation of victims of domestic violence.

Specially authorized executive body on prevention of domestic violence concentrates on following

activities:

- participates in the development and implement the national policy on the prevention of domestic
violence;

- coordinates the activities of the Home Affair departments, the guardianship and custody of
prevention of domestic violence;

- determines the need for regions to create specialized establishments for victims of domestic
violence and organizes the work of their formation;

— supervises the organization and activities of the specialized agencies for victims of domestic
violence;

— develop and approve guidelines on correctional programs and organizes the software crisis
centers, such as various methodological recommendations;

— has been collecting and summarizing data on domestic violence in accordance with the law;

— organizes and conducts sociological, psychological, educational and criminological studies of
domestic violence;

— provides executive bodies and local authorities, enterprises, institutions and organizations
regardless of ownership, citizens’ associations and individual citizens methodical and practical
assistance, advice on the prevention of domestic violence;

- organizes and conducts awareness and outreach work among family members where there is a
real threat of domestic violence or where it was committed domestic violence, rights, activities
and services that they can easily use;
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- organizes and conducts awareness and outreach to the public about the problem of domestic
violence and the measures that exist for the prevention of domestic violence;

- organizes correctional program for people who commit domestic violence;

- refers to the central and local executive authorities, local self-government in the provision of
appropriate assistance to victims of domestic violence;

- receives and considers applications and reports of domestic violence and the real threat of it;

- refers victims of domestic violence and family members, for which there is a real threat to
commit to specialized establishments for victims of domestic violence [12, 3].

At the service of district inspectors and criminal police they rely identify the causes and circumstances
of domestic violence, measures to their elimination, driving records and preventive educational and
preventive work with those people who likely to commit domestic violence, visiting families whose
members are in the care accounting for place of residence to carry out their preventive work, adopting
and reviewing of statements and reports of domestic violence or real threat of it, taking appropriate
measures to eliminate domestic violence, making a formal warning and protective order, referring of
victims of domestic violence to the specialized agencies, as well as perpetrators of domestic violence,
the crisis centers for correctional programs, monitoring of protective order, etc.

Guardianship authority assists and represents in court the interests of minors and incapacitated family
members who committed domestic violence or have been victims of domestic violence.

Crisis centers accept family members who may be or have been victims of domestic violence,
providing them with psychological, educational, medical, legal aid, shelter for temporary stay, develop
corrective programs and organize their passage by persons who committed domestic family; they
study and summarize the causes and conditions of specific acts of violence in the family and so on.
Medical and social rehabilitations of victims of domestic violence provide victims of domestic
violence medical, psychological and legal assistance.

The subjects of the prevention of domestic violence must be considered: the courts, medical
institutions and teachers of preschool and secondary schools who engaged fixation and detection of
domestic violence. The important role in the prevention of domestic violence plays NGOs («La
Strada-Ukraine», «Kharkiv Human Rights Groupy, etc.).

But the fact of the adoption of the Law of Ukraine "On prevention of domestic violence," was no
panacea for solving the problem of domestic violence. This was noted in the reports of the public
organizations dealing with domestic violence, it is officially recognized and Parliament of Ukraine
during the parliamentary hearings «Current status and challenges in prevention of gender violence»,
which took place on November 21st, in 2006. The problem is that the social relations that arise in the
family, by their nature were, still remain and will be completely private. Therefore, the State,
represented by the public authorities, institutions and organizations is extremely difficult to intervene
and influence the processes of family violence. To solve this problem, it’s not enough just to take
several legal acts which are necessary, but to create an effective mechanism from establishment of
domestic violence.

For practical implementation of the Law of Ukraine «On Prevention of domestic violence» in Ukraine
they have adopted such legal regulations: Ministry of Home Affairs of Ukraine approved the Instruction
«On the procedure for taking preventive account and order the removal of prophylactic account
perpetrators of violence in the family»on April 9, 2002 Ne 329 [13], the Ministry of Health of Ukraine
«On approval of the Law of Ukraine «On prevention of domestic violencerand of some of the medical
and social rehabilitation of victims domestic violence on January 23d, in 2004 Ne 38 [14], a joint order of
the Ministry of Ukraine for family, children and youth and the Ministry of Home Affairs of Ukraine
from the 30" of March 2004, the number 3/235 (399/8998) «On approval of the instruction on the
procedure of interaction between departments on family issues and youth services juvenile social
services for families, children and young people and police on the implementation of measures to
prevent domestic violence» [15], since September 30, 2009 the decree repealed under the decree of the
Ministry of Ukraine for family, children and youth and the Ministry of Home Affairs of Ukraine on
September 30, 2009 under number 3131/386 (Ne 917/16933) "On approval instructions for interaction
between departments (divisions) of family, youth and sports, services for children, social services for
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families, children and young people and relevant departments of the Ministry of Home Affairs on the
implementation of measures to prevent violence in the family theme™ [16] Resolution of the Supreme
Council (Verkhovna Rada) of Ukraine on the recommendations of the parliamentary hearings "Current
status and challenges in preventing gender-based violence" from March 22, 2007 Ne 817 [17], the
Cabinet of Ministers of Ukraine dated April 26, 2003 Ne 616 "Procedure for considering applications and
reports of domestic violence, or a real threat" [18] and the "Order of consideration of appeals and reports
about child abuse or actual such a threat" on January 16, 2004 Ne 5/ 34/24/11 [19].

In order to address these gaps in the legislation of Ukraine the Law of Ukraine «On Amendments to
the Code of Ukraine on Administrative Offences to establish liability for a domestic violence
protective order or defaultwwas adopted on the 15" of May in 2003. According to this law, the Code of
Ukraine on Administrative Offences were introduced Article 173-2 on "domestic violence protective
order or default": domestic violence, i.e. the intentional commission of any act of physical,
psychological or economic (use of physical violence did not cause physical pain but no bodily harm,
threats, insults or harassment, denial of housing, food, clothing, money or other property to which the
victim is by the law, etc.), so that could be or caused any harm to the physical or psychological health
of the victim, as well as the failure of protective order person about whom it is imposed, — should be
punishable by a fine of from one to three tax-free minimum incomes, or correctional labor for up to
one month minus twenty percent earnings. The second part of the article assumes responsibility for
another year for the commission of said offense, adding to these penalties administrative detention up
to fifteen days. Such an administrative penalty as administrative detention should be used with
caution, because according to Part 3 of Art.328 CAO wages of persons, who are in detention, are not
paid — suffering family budget, especially the danger of the use of arrest is a high risk of job loss
violator in the near future.

It should be also noted that the appearance of the article 173-2 of the CAO include domestic violence
as an administrative offense within the scope of scientific interests administrative delictology. And due
to the fact that the said offense is one of the most dangerous envisaged CAO, scientist delictologists
should pay special attention to it. This will help to enrich the phenomenon of domestic violence with
new information, to identify the causes and circumstances of committing family violence by
characterizing individual offender and the identity of the victim, to provide sound recommendations
aimed at preventing domestic violence. It should also be noted that the inclusion of Art.173-2 in CAO
shifted overseas to domestic violence in other legal framework — with criminal law and criminological
in administrative and delictological tortious. If previously responsibility for the offender drew on the
results of the crime, but now, as a result of implementation of effective prevention work, it turns that
after committing the administrative offense in the commission of a crime should not have come. This
should significantly reduce the number of violent crimes committed in the family.

It should be noted that the existing in 2003 year system of administrative penalties was not perfect:
mostly it is not established liability for failure to pass remedial programs, and does not take into
account this type of recovery as a community service, the need for which is the most effective in terms
of prevention. For the latter we can give the following arguments: budgeting the fine or deduction of
twenty percent of earnings offender harms, above all, the family budget, and secondly, it does not
exert any preventive effect on the individual offender, and thirdly, as the results of the study, 51%
offenders don’t work [21, 535]. The use of community service, first aimed at correcting the offending
person, secondly, does not harm the family budget, the third — the offender engages in socially useful
work. These gaps in the legislation were corrected by adopting below mentioned laws.

Law of Ukraine «<On amendments to certain legislative acts of Ukraine concerning improvement of
legislation concerning domestic violence» 25.09.2008 [22] found responsible for the failure to pass
remedial programs at the same level as for domestic violence or failure protective order to include it
into Part 1 of Art. CAO 173-2.

Law of Ukraine "On Amendments to the Code of Ukraine on Administrative Offenses with respect for
individual offenses™ from 02.12.10 [23] included in the list of charges applicable to domestic violence
community service. This law also somehow reformed system of penalties, including the Part 1 of
Art.173-2 was included in a collection of arrest up to 5 days.

Thus, for the prevention of domestic violence, and practical relevant law in Ukraine was adopted by a
large number of regulations formed a circle of special subjects which all worked an effective
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mechanism for the prevention of domestic violence, constantly amending legislation. To improve the
latter, we concern that special attention should be paid to the foreign experience of domestic violence
prevention, which will be the subject of our future researches.
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INPOLECYAJIBHI OBOB’ 3K YYACHUKIB AIMIHICTPATUBHOTI'O ITPOIECY

ITaBnenko H.I'., x.10.H., c.H.C.

Hayionanvha akademis 6HympiwiHix cnpag

VY cTaTTi MOCHiIKYIOTECS OCOONMBOCTI il MpolecyalbHIX 00O0B’S3KIB Y aJIMiHICTPaTHBHOMY CYAOYHWHCTBI,
HAJISKHICTD PI3HUM Cy0’€KTaM, BIUIMB Ha CyJOBHI mporec. TakoX MiATOTOBJIEHI IPYHTOBHI BUCHOBKH Ta
MIPOTO3UIIi] MO0 MPOIECyaTbHIX 000B’ SI3KiB YIaCHHUKIB aJIMIHICTPATUBHOTO TIPOIIECY.

Kniouoei crosa: npoyecyanvhi 00606 a3Ku, npoyecyanvhi HACTIOKY, aOMIHICMpamugHull npoyec, cyo '€km 61a0HUX
NOBHOBAICEHD.

[TaBnenxo H.I'. IIPOLIECCYAJIBHBIE OBA3AHHOCTU YYACTHHUKOB AJIMHWHUCTPATHBHOI'O
[TPOLIECCA / HaunoHnanbHas akajeMus BHYTPEHHHUX Jiell, YKpanHa

B cratee uccaenyroTcss OCOOCHHOCTH AEHCTBUS IMPOLECCYANbHBIX O0A3aHHOCTEH B aIMHHUCTPATHBHOM
CYIOTIPOM3BOJCTBE, NMPHUHAIIECKHOCTh PAa3IMIHBIM CyObeKTaM, BIMSHHE Ha CymeOHbIH mpomecc. Taxke B
JTAHHOM CTaThe TOATOTOBIIEHBI 0OCTOSTENBHBIE BBIBOBI M IIPEIOKEHHS MO TPOIECCYaTbHBIM 00I3aHHOCTSIM
YYaCTHHKOB aJMHHHCTPATHBHOTO IIPOIIECca.

Kniouesvie cnosa: npoyeccydibHble 06ﬂ3aHHOCmu, npoyeccyaiibHble noczzedcmeuﬂ, aéMuHucmpamusnblﬁ npoyecc,
Cy6‘b€l<'m BAACMHbBIX NOTHOMOYULL.

Pavlenko N.G. PROTSESSUALNBIE RESPONSIBILITIES PARTICIPANTS THE
ADMINISTRATIVE PROCESS / National academy of Internal Affairs, Ukraine

This article analyzes the legal literature and provisions of legal acts concerning procedural duties of the
administrative process. Analyzed the steady implementation by the parties of their procedural obligations
relevant to the implementation of all judicial procedures required by law, which in turn ensures a full installation
of the case and an objective assessment of the evidence. The essence of fulfillment member of the administrative
process of their judicial duties is his desire to avoid the negative consequences that may result in their failure.
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Also considered the issue that each party must prove the facts upon which its claims and objections. Failure to
comply with this procedure may result in the obligation of non-recognition by the court of the circumstances
and evidence of neglect in making decisions.

Parties are required during the proceedings to inform the court of a change of residence (stay, location) work
life (Part 1 of Art. Ukraine 40 banks). Failure to comply with this procedural obligation may result in failure
of the website administration process hearing his fault, because in accordance with Part 1 of Art. Ukraine 40
banks in the event of failure to notify change of address notice is sent over the last awarded at and considered.

Also in this study made an opinion that the exact and strict compliance with the procedural obligations of
members of the administrative process necessary for a comprehensive, full and objective consideration of the
case. Failure to comply with specified responsibilities leads to an incomplete installation of the case by the
court, and such actions concerned parties (the plaintiff, defendant, third parties) leads to an underestimation of
the court their procedural position and possible negative consequences of a judgment for their rights,
freedoms, interests and obligations.

Key words: procedural obligations, procedural consequences, the administrative process, the subject of power.

3aKOHOAABCTBO HAMINSE YIACHUKIB aIMIHICTPATUBHOTO MPOLIECY HE JIHIIE TPOIeCyaTbHUMH IpaBaMH,
a 1 mporecyabHUMH 000B’si3kamu. CBOi IIPOIECYyalibHI ITpaBa YYaCHUKH aJMiHICTPAaTUBHOTO MPOIIECY
peayli3yloTh Ha CBil po3cyl, TOOTO BOHM HOCSTH AHMCIIO3UTHUBHHUEA XapakTep. Ha BiamiHy Bix
MPOIECYATbHHUX MPaB, MPOLECyaabHi 000B’SI3KM MAaIOTh IS YYACHUKIB a/IMiHICTPATUBHOTO TIPOIIECY
IMIepaTHBHUI XapakTep.

HeyxwibHe BUKOHaHHS CTOPOHAMHU CBOIX MPOIIECYyaIbHUX OOOB’SI3KIB Ma€ 3HAUCHHS IS 3IMCHEHHS
BCIX MpOIECyalbHUX MPOIEAYp, NepeadaueHUX 3aKOHOJABCTBOM, III0 B CBOIO YEpry rapaHTye MOBHE
BCTaHOBJICHHS 00CTaBHH CIPaBU Ta 00’ €KTUBHY OIIHKY JIOKa3iB.

CyTHICTP BUKOHAHHS yYaCHHKOM aJIMiHICTPAaTUBHOTO TPOIECY CBOiX TMpOIECyalbHUX 00OB’S3KIB
noJisirae B ioro Oa’kaHHI YHUKHYTH HETaTUBHUX HACTIIKIB, 10 SIKMX MOKE IPH3BECTH iX HEBHKOHAHHSL.

KoxHa cTOpOHa NMOBHMHHA JOBECTH Ti OOCTABUHU, Ha SKUX IPYHTYIOTHCS il BUMOTH Ta 3allepeUCHHS
(4.1 c1.71 KAC VYkpainu). HeBukoHaHHS I[bOTO MPOILECYaTLHOTO OOOB’S3KY MOXE MPHU3BECTH [0
HEBU3HAHHS CYJIOM TaKHUX OOCTAaBUH JJOKAa3aMH Ta X HEBpaxyBaHHS ITPH BUHECCHHI PillICHHS.

CropoHu 3000B’s3aHI Til 4Yac MNPOBAKCHHS Yy CHOpaBi MOBIIOMIISITM CYA TPO 3MiHY MIiCIs
NpoKWBaHHA (rlepeOyBaHHs, 3HaXOMKeHHs), pobotu, ciuyxou (4.1 c1.40 KAC Vkpainn).
HeBukoHaHHS [FOTO TMPOLECYaTEHOTO 00OB’SI3KY MOXKE MPU3BECTH 10 HETOBIIOMIICHHS ydYacHHUKa
a/IMiHICTPAaTHBHOTO TIPOLIECY MPO CYJ0BE 3aciJlaHHA 3 HOr0 BUHM, OCKUIBKH, BiAMOBiAHO 10 4.1 cT.40
KAC VYxkpainu, y pa3i HEMOBIOMJICHHS PO 3MiHY aJpec, TOBICTKa HaJCHIA€TbCS CTOPOHI 3a
OCTaHHBOIO AJPECOIO 1 BBAXKAETHCS BPYUEHOIO.

CropoHu 3000B’s3aHi HECTH BHTpaTH, IIOB’s3aHi 3: 3aJlyueHHSIM HHMHU CBIJKIB, CIICIIaJICTIB,
nepekiagadiB Ta MPOBEJCHHSIM 3 iX iHimiaTmBU cynoBux ekcreptu3 (4.1 c¢1.92 KAC VYkpainn);
MIPOBEICHHSM OTJISITy JOKa3iB Ha MICIll Ta BYMHEHHSAM 1HIIWX Jiil, HEOOXiTHUX ISl PO3TIISILY CIIPaBH
(1.1 ¢1.93 KAC VYkpainu). HeBukoHaHHS IHOTO MPOIECYaTHLHOTO 000B’S3KY MOXKE MPHU3BECTH 10
HENIOBHOI'O BHKJIQJICHHS IMPAaBOBOI MO3MUIlT YYaCHHUKA aJIMiHICTPATUBHOIO IMPOLECY, 10 HEraTHBHO
MO3HAYNTHCS Ha HMOBIPHOCTI IPUIHATTS CYAOBOTO PIIlIEHHS HA OTO KOPUCTb.

VYci yyaCHHUKH aiMiHICTPAaTHBHOTO MIPOIECY 30008’ s13aHi i1 Yac CyI0OBOIO 3aCiJJaHHS:

- BUKOHYBATH PO3MOPS/DKEHHS] TOJOBYIOUOTO, JIOJIEPXKYBaTHCS B CYJOBOMY  3acijaHHi
BCTAHOBJICHOTO MOPSAKY Ta YTPUMYBATHUCS BiJl Oyb-sIKMX JIiH, 110 CBiAYATh MPO SIBHY 3HEBAry
110 cyy abo BcraHoBIieHUX y cyi paBui (4.2 c1.134 KAC Vkpainn);

- BUKOHYBaTH BHMOTI'M CYJOBOTO PO3MOPSAHMKA, IIOB’sA3aHI 13 BUKOHAHHSAM HHM CBOIX
MPOIECYaTbHHX TPaB Ta 000B’A3KiB ImiJ| 9ac cyaoBoro 3aciganns (4.3 c¢r.64 KAC Ykpainn).

Cyn mae nipaBo, 3rijHo 3 noyoxeHHsamMu cT.120 KAC Ykpainu, 30008’ s13aTH CTOPOHY YH TPETIO 0CO0Y
B3ATH OCOOMCTY y4acTh Y CYJOBOMY 3aciJiaHHi (HaBiTh y TOMY pa3i, KOJIM B MPOBAKEHHI OEpPyTh
y4acTh iX MPEJCTABHUKH).

PosrnsiHyTI BUINE MporiecyaibHi 000B’SI3KM MPUTAMAHHI BCIM yYacHUKaM aJIMiHICTPATHBHOTO TIPOIIECY.
Pa3om 3 TUM iCHYIOTB MpoIIeCyabHi 000B’SI3KH, SIKi BIACTHBI JIMIIIE IEBHIUM HOTO YYaCHUKAM.

[lo3uBay mpu MoJaHHI MO30BHOI 3asBM NOBHMHEH JOTPHUMATHCA BCiX BUMOI JI0 IIbOI'O JAOKYMEHTA,
nepeadaueHux cr.106 KAC Ykpainu, a TakoX CIUTATUTH CyI0BHE 30ip. HemoTpumaHHs Takoro pomy
BUMOT Ma€ HACHIJIKOM 3JIMIICHHS MO30BHOI 3asBH 0€3 pyXy 3 MOJANBLIMM Ii IOBEPHEHHSIM Yy pasi
HEYCYHEHHS HEeJIOJIiKiB.
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BimmogizmHo 10 4.1 ¢1.59 KAC Ykpainu, npeacTaBHUK, KU Oepe ydacTh B aMiHICTPaTHBHOMY IIPOIICC] Ha
OCHOBI JIOTOBOPY, 3000B’sSI3aHHIA TOTPUMYBATHCS BCIX PO3MOPSPKSHB TOBIPUTEIS IIIOI0 BEICHHS CIIPABHL.

3aranoM mporecyaibHi 000B’SI3KH YYaCHHUKIB aJIMIHICTPATHBHOIO MPOLECY MOKHA PO3AUIUTH Ha JBi
YaCTHHU: TIpOIlecyallbHI 000B’SI3KH 3alliKaBIIEHNX Ta HE3aIiKaBICHUX YYaCHUKIB.

JloTpumaHHS TporiecyalbHUX O0OB’SI3KiB 3aIlIKaBICHUMH YY9aCHUKAaMH aJIMIHICTPATUBHOTO TPOIECY
(mo3uBau, BiAMOBizaY, TpeTi 0COOM) MOJISTAE Y MPAarHeHH] AOCITTH CIIPUATINBOTO CyJIOBOTO PillICHHS,
OCKITbKM HAM BOHO BIUTMHE Ha iX IpaBa, CBOOOIH, iIHTEpeCcH Ta 00O0B’ I3KH.

JloTpuMaHHS TIporiecyalbHUX 000B’3KiB HEe3aIliKaBJICHIMH YYaCHUKaMH aMiHICTPATHBHOTO TIPOIIECY
(CBiIOK, eKCIlepT, CHEIalliCT, MepeKiIagay, CeKpeTap CyJOBOTO 3aciaHHS, CYJOBUH DPO3MOPSTHUK)
JMKTYETHCS JIUIIE X MPOIeCyaTbHUM CTaTyCOM, OCKUIBKH CYJIOBE PIllIEHHS HE BIUIMHE Ha iX MpaBa,
cBO0OOTH, iHTEpEeCH Ta O0OB’ I3KH.

OxpeMi y4acHUKM aIMiHICTPaTUBHOTO TPOLECY MArOTh MpolecyaJbHUH OOOB’S30K BH3HABATH 3a
BIIACHI HAaBITH Taki MpoOIeCyalbHI Mii, SKi Oynm BUMHeHi Mo iX Bcrymy y mporec. Crarrsa 55 KAC
VYkpainu nependadae, mo y pasi BHOYTTS a00 3aMiHM CTOPOHH Y TPETHOi OCOOM Y BiIHOCHHAX, MO0
SKUX BUHHUK CITip, CyZ JIOMTycKae Ha OyIb-AKil CTalil afMiHICTpaTUBHOTO MPOLECY 3aMiHy BiAMOBIIHOT
CTOPOHU YM TPEThOi 0COOU ii MPaBOHACTYITHUKOM. Y Ci Jii, BUWHEHI B aMiHICTPAaTHBHOMY IIPOIIECi 110
BCTYIy TPaBOHACTYIHHKA, OOOB’S3KOBiI JUIsI HBOTO B Takiid camii Mipi, y fKiii BOHHU Oymu 0O
000B’SI3KOBI ISt 0COOH, SIKY BiH 3aMiHUB.

Ha BimMmiHy Bijg HMBUIFHOTO TIPOIECY, /€ TpOllecyanbHi TpaBa Ta OOOB’S3KM YYAaCHHKIB 3arajioM €
onHakoBUMH, Komekc aaMiHICTpaTHBHOTO CYAOYMHCTBA YKpaiHM BCTAaHOBIIOE JOAATKOBI IMPOIECYalbHi
000B’SI3KH JIJIsl TAKOTO YYaCHHUKA aJIMiHICTPaTHBHOI'O IPOIIECY, K CY0’€KT BJIaHUX TOBHOBAXKEHb.

Jlo TakuX JOJATKOBHX MpoIecyabHUX 000B’ S3KiB Cy0’€KTa BIAJHIX TTOBHOBAXKEHB BiTHOCSATHCS:
a) 0COOIIMBOCTI BUKIIUKY Cy0’€KTa BIIaJHUX TOBHOBAXEHD Ta MPOIECYaTbHI HACTIIKYM BUKIIUKY.

Bigmoeigno gm0 4.l c1.38 KAC Vkpainu, cy0’€KTy BIIaJHHX IIOBHOBKEHb TEKCT IOBICTKU
HAJCWJIAETBCSA EIIEKTPOHHOI) MOITOK ((haKCHMITBPHAM TIOBIOMIICHHSIM) Ha apecy eIeKTPOHHOI
oty abo Ha HoMep (akcy (Tenedaxcy), siki MicTAThes y €QuHIA 0a3i JaHUX €IeKTPOHHUX ajpec,
HOMepiB (hakciB (TenedakciB) cy0’€KTiB BIaJHUX TOBHOBAKEHb.

Cy06’ekT BIaJHUX MOBHOBAXKCHb MOBHHEH 3a JOMOMOIOI0 €NEKTPOHHOI momTH ((hakcy, TenedoHy)
HEraliHO MiATBEPAUTH CYAy TMPO OTPUMAHHS TEKCTy TMOBICTKH. TEKCT TaKOro MiJATBEePIKCHHS
PO3IPYKOBYEThCS, a Telle)OHHE MiATBEP/PKEHHS 3alMCyeThCs BiJNOBIIHUM IPALliBHUKOM amapary
CYJy 1 IPUETHYETHCSA CEKPETapeM CyJI0BOTO 3acifiaHHs JI0 cripaBH. Take MiATBEPKSHHS € JOCTaTHIM
JIOKa30M HAJICKHOCTI MOBIJIOMJICHHS Cy0’€KTa BIaJHUX MOBHOBAXEHB MPO JATY, Yac 1 MicIle CyI0BOTO
po3risiay. SIKIIO MPOTArOM JBOX POOOYMX JHIB 3 JHS HAIPAaBICHHS TEKCTY IMOBICTKU IiITBEPHKCHHS
BiJi cy0’eKTa BJIQJIHUX TOBHOB2XXCHb HE HAJIHMIILUIO, CEKpeTap CyIOBOTO 3aCiflaHHS CKIAae mpo Ie
JIOBIJIKY, 1110 TIPUEAHYETHCS IO CIIPABU 1 € JOCTATHIM JIOKa30M HAJEKHOCTI IMOBIAOMIICHHS Cy0’ €KTa
BJIQJIHUX IOBHOBAKEHB MPO JaTy, Yac 1 MiCIie CYyJI0OBOTO PO3TIISILY;

06)  0coOMMBOCTI 000OB’SI3KY JTOKa3yBaHHS Cy0’ €KTOM BIIJHUX TTOBHOBAKEHb.

Bignosiguo 1o cr.71 KAC Ykpainu, B aiMiHICTpaTUBHHUX CHpaBax PO MPOTHUIPABHICTh PillIeHb, il
4y Oe3isUTbHOCTI Cy0’€KTa BIaJHUX MOBHOBa)KEHb OOOB’S30K MIOAO JOKAa3yBaHHS MPaBOMIpPHOCTI
CBOTO pimieHHs, aii 9M Oe3isUTBHOCTI TOKIAJAa€ThCS Ha BiJNOBiNaya, SIKIIO BiH 3amlepedye MpOTH
aJIMiHICTPATHBHOTO TTO30BY.

Kpim mporo, cy0’ekT BIaJHUX MOBHOBAKEHb TIOBUHEH NOJIATH CY/Y BCl HasBHI Y HHOT'O JJOKYMEHTH Ta
MaTepiaiy, sKi MOXKyTh OyTH BUKOPHCTaHI K JJOKa3W y cripaBi. Y pa3i HEeBUKOHAHHS LHOT0 000B’S3KY,
CyIl BUTPEOOBY€E HA3BaHi JOKYMEHTH Ta MaTepiaJu.

Ciiz 3BepHYTH yBary Ha crien(iky J0Ka3yBaHHS B aJIMIHICTPaTUBHOMY CyIOYMHCTBI. BoHa mossrae B
TOMy, LIO Yy CHpaBaX HpO NPOTHIPABHICTH pillleHb, Iid uM Oe3isuTbHOCTI cyO’ekTa BIaJHUX
MTOBHOBKEHHh OOOB’SI30K IOJI0 JIOBEACHHS IPABOMIPHOCTI CBOTO PIllIEHHS, il YU BiAMOBIIATEHOCTI
MOKJIaJICHO Ha BIJMOBiJaya, SKIIO BiH 3amepedye MpOTH aJMiHICTPATHBHOTO TO30BY. TakWid Miaxiln
O3Hauae, 10 JOKAa3W, HANpaBJeHi Ha CHPOCTYBAHHS MO30BHUX BHMOTL, € HAWTOJOBHIIINM MUTAHHIM
ydacTi BiAlIOBiJaya B aJMiHICTpaTUBHOMY MpOLECi, e BiJl TOro, HACKUIBKM MOBHO OymyTh 3i0paHi
(dhakTH Ui MATBEPPKEHHS BIICYTHOCTI 00OCTaBHH, IKUMH OOIPYHTOBYIOThLCS IT030BHI BUMOTH, 3aJICKUTh
BCTAHOBJICHHS CYJIOM IIPaBMJILHOTO 1 00’€KTHBHOTrO pimeHHs. ToMy, TpuMaTHCs OCTOPOHb il Yac
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30UpaHHs JOKa3iB I IATBEPPKEHHS BIICYTHOCTI MPOTUIPABHHMX Mid 4M OC3IisUIBHOCTI, HE B
iHTepecax BimmoBimada. OTke, B aIMIHICTPaTUBHUX CIIpaBaxX 3allPOBa/HKCHO TPE3YMIIIII0 BUHHU
BIJITIOBi1aya — Cy0’€KTa BIaIHUX TIOBHOBaXEHb, 0 miaTBepkye 4.2 c1.71 KAC Ykpainu [1, 107];

B)  OCOONHMBOCTI BUKOHAHHS CYIOBOTO PIlIEHHS Cy0’ €KTOM BIIaTHUX TOBHOBAXEHb.

Biamosigao mo 4.1 c¢1.257 KAC Ykpainn, Ha BIAMOBITHIX Cy0’ €KTIB BIaJHUX TOBHOBAXKEHb MOXYTh
OyTH mokJaneHi 000B’s3KH 1100 3a0e3MeYeHHs] BUKOHAHHS pilleHHs. [ 1poro B pillleHHI MOKYTh
OyTH BH3HAYEHI CIIOCIO, CTPOKH 1 OPSIOK HOTO BUKOHAHHS.

Pa3om 3 THM, ocoOumuBHil mpouecyanbHHN cTaTyc Cy0’€KTa BIaJHUX MOBHOBAKCHB MPOSIBISETHCS Y
BUITAJKY, KOJIU PILLICHHS YBaJICHO HE Ha HOrO KOPUCTh — Y IIbOMY Pa3i AJIs yYacHUKA afMiHICTPaTHBHOTO
mporecy He mependadeHo OOOB’SI3Ky KOMIIEHCYBAaTH CYIOBI BUTpaTH (KOMITEHCAIis BiIOYBaeTbcs 3
HepxaBHoro OwomkeTy YKpainnm). 3 [bOTO TpaBmiia iCHYE BHHATOK, SIKIIO CYO €KTOM BIaIHUX
TIOBHOB&)KEHb € OpraH MICIIEBOTO CaMOBPSIyBaHHS, HOrO MOCAJ0Ba UM CIYk00Ba ocoba — B TaKOMY
BUTIAJIKy KOMIIEHCAIlisl BiiOyBaeThes 3 MicteBoro 0romxery (4.1 cr.94 KAC Ykpainn).

KAC VYkpaian He mepenbadae mpaBa BiAIIOBiNa4a MoAaBaTH 3ycTpiuHuMi 1o3oB (Ha BimMminy Big LIIK
VYxpainn). Omxe, IpolecyaibHe IpaBo BiINOBiqaya MOJATH 3allepeyueHHsl IPOTH MO30BY Ta HASIBHI Y HHOTO
nokasy, nepenodadere crarrsamu 49 1 107 KAC Ykpainu, HabyBae Ui IIbOT0 yYacHHUKA aMiHICTPaTHBHOTO
TIPOLIECY XapaKTepy MPOIeCyabHOro 000B’ 13Ky. Binnosifnad He Oaxxae HACTAHHS HETATUBHUX HACTIJIKIB Y
BUTJISI/II HEBPAaXyBaHHS CYJOM JIOKYMEHTIB Ta JI0OKa3iB, IO HASBHI y IIbOTO yYacHUKA aJIMiHICTPaTUBHOTO
nporiecy, TOMy IIOYHHAE JISTH B MEKax 3000B’37TbHOTO TIPOLIECYaTIbHOTO MPaBa.

Oxkpeme Miclle B CTPYKTypi TpolecyalbHHX OOOB’S3KiB 3aiiMae O0OOB’SI30K JTOTPUMYBATHUCS
MPOIECYaTbHUX CTPOKIB. 3a CBOIO CYTTIO IPOIIECyalIbHI CTPOKHU € BUSBOM POIIECYAIbHUX 000B’S3KiB.
BuxonanHs Oyap-sIKOTO TIPOIECYATLHOTO O0OB’A3KYy YYaCHHKOM aIMiHICTPATHBHOTO TMPOIECY
00MEeXeHO B Yaci MOYaTKOM MPOIECYaAThbHOTO CTPOKY Ta Horo 3akiHdeHHsM. OTXe, MpolecyainbHi
cTpokn BuMHEHHs Bu3HaueHMX KAC VYkpainu aiii HaOyBaroTh pHC MNpPOIECYaNbHUX OOOB’S3KIiB
YYaCHUKIB aMiHICTPAaTHBHOTO TIPOIIECY.

MoskHa 3pOOWTH BHCHOBOK, IO TOYHE Ta HEYXWIbHE IOTPUMAHHS MpOLECYyaTbHUX OO0OB’S3KiB
YYaCHHKaMH aJMIiHICTPaTHBHOTO MpoOIllecy HeoOXijHe s BCeOIYHOTO, TIOBHOTO 1 00’€KTHBHOTO
po3risiny crnpaBd. HemoTpumaHHS BKa3aHUX OOOB’SI3KIB NPH3BOTUTH J0 HEMOBHOTO BCTAHOBJICHHS
CyZoM O0OCTaBMH CIpaBH, a BYMHEHHS TaKuX [ 3alliKaBJIeHNMH Yy4YacHHKaMH (TI03MBaveM,
BiJIMIOBia4eM, TPeTiMH oco0amu) CIPUYMHSE HEBpaxyBaHHS CyJOM iX MpolecyajabHOI MO3WIIi Ta
MOJKJIBI HETaTHBHI HACIJIKHA CY/IOBOTO PillleHHS TS iX paB, cBOOO/I, iIHTEPECiB Ta 00OB’ SA3KiB.
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MPUTSITHEHHSA OCIB IO AIMIHICTPATUBHOI BIIIIOBIJAJIBHOCTI
3A ITIOPYHIEHHA ITPABUJI PUBAJIBCTBA TA OXOPOHU PUBHUX 3AIIACIB
SK OJIUH 13 3ACOBIB NIJIBUIIIEHHA EGEKTUBHOCTI IX OXOPOHH
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Xapxigcokuii HayioHANbHUL YHIGEpCUmem 6HYMpIuHIX cnpas

VY crarTi BU3HaYE€HO OCHOBHI HENONIKH 3MICTy Ta MpOLEIYypPH aJMIHICTPaTHBHOI BIiAMOBITAIBHOCTI 3a
MOPYIIEHHST MPaBII PUOATBCTBA T4 OXOPOHHM PHOHMX 3araciB; 3aMpPOMOHOBAHO MUISIXH iX BIOCKOHAJICHHS.
Haromonryerbesi, 1m0 yIOCKOHAJIEHHS MarepiaJbHHX Ta MPOLECYaJbHHX HOPM 3aKOHOAABCTBA IPO
aJIMIHICTPaTHBHY BIAINOBIAANBHICTh 3a TOPYILISHHS NpaBWJl puOajIbCTBa Ta OXOPOHH PHOHMX 3amacisB
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CIPHATHME BHPINICHHIO NpoOlieMH HOpyIIeHb y Iiif cdepi, a Takox 3a0e3MEUNUTH JOTPUMAHHS PEXUMY
3aKOHHOCTI Ta 3aXUCTY MpaB 0Ci0, 100 SIKKX 3aCTOCOBYETHCS aJMiHICTPAaTHBHA BiIIOBIJaJIbHICTb.
Kniouosi cnosa: npasuna pubarscmea ma oxopouu pubHuX 3anacis, AOMiHicmpamusHa 8iono8ioanrbHicmo.
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HAPYIIEHUE TIIPABHJI PBIBOJIOBCTBA M OXPAHBI PBIBHBIX 3AITACOB KAK OJHO U3
CPEJCTB TIIOBBIIIEHHA 3PPEKTVBHOCTHM HX OXPAHbBI / XappkoBckuii HanMOHaJbHBII
YHHUBEPCUTET BHYTPCHHUX JIeJ, YKpanHa
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3aKOHOJATENbCTBA 00 aJMUHUCTPATUBHOI OTBETCTBEHHOCTH 3a HAapyIIEHHE NPaBUI PHIOOTIOBCTBA M OXPAaHbI
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aJIMUHHUCTPATUBHAS OTBETCTBEHHOCTb.

Kntouesbvie cnosa: npasuna puloonoscmea i 0Xpanvl pelOHbIX 3anacos, AOMUHUCIPAMUSHAS OMEEMCMBEHHOCTb.

Salmanova O.Yu. BRINGING PEOPLE TO ADMINISTRATIVE LIABILITY FOR VIOLATIONS OF
FISHERIES AND FISHERY CONSERVATION AS A MEANS TO IMPROVE THEIR HEALTH /
Kharkiv national university of internal affairs, Ukraine

The paper identifies the main shortcomings of the content and procedures of administrative liability for
violations of fisheries and protection of fish stocks, the ways to improve it. It is noted that the improvement of
material and procedural norms of legislation on administrative liability for violations of fisheries and
protection of fish stocks will help solve the problem of violations in this area and ensure respect for the rule
of law and protect the rights of persons to whom the applicable administrative responsibility. Also, this topic
has always been a very topical and important. Because the relevance of the topic, is that administrative
violations in the field of fisheries and protection of fish stocks are a big part of administrative environmental
crimes: namely fisheries and other aquatic biological resources often become the subject of such offenses. It
is currently an important concern of public authorities and non-governmental organizations are promoting
ekolohozahysnyh reduce violations in this area, the education of the citizens and leaders of enterprises and
institutions engaged in fisheries and culture fisheries and other uses and extraction of animals. Bringing
citizens and legal persons to administrative liability for violations of fisheries and protection of fish stocks - is
one of the most effective means of combating violations in this area. Therefore, improvement of material and
procedural norms of legislation on administrative liability for violations of fisheries and protection of fish
stocks will help solve the problem of violations in this area and ensure respect for the rule of law and protect
the rights of persons to whom the applicable administrative responsibility. The purpose of this paper is
determined that determine ways to improve the protection of fish stocks by applying those responsible
administrative liability for violations of fisheries and fishery conservation. To achieve this goal it is necessary
to solve the following problem: set the main shortcomings of legislative regulation of the content and
procedures of administrative liability for violations of fisheries and protection of fish stocks, to identify ways
to improve them. Also in this proposed ways to improve the protection of fish stocks means of administrative
liability for violations of fisheries and protection of fish stocks will help: preventive functions of
administrative responsibility, compensation for damage, the reduction of official abuses and violations.
However, along with the proposed amendments certainly reduce violations of fisheries and fishery
conservation contribute explanatory work among the population, instilling in them the culture of rest and use
of flora and fauna.

Key words: rules of fishing and protection of fish stocks, administrative responsibility.

AJIMiHICTpaTHBHI MpaBOMOpyIIeHHsT Y cdepi pubaibcTBa Ta OXOPOHM PHOHMX 3allaciB CKIAAAIOTh
3HAUHY YaCTHUHY aJIMiHICTPaTUBHHUX E€KOJOTIYHHUX MPaBOMOPYIICHb: caMe pUOHi 3amacu Ta iHIII BOJIHI
Oiopecypcu HaiuacTille CTalOThb NPEIMETOM TakuX MpaBonopyuieHb. Came TOMy, Ha CbOTOIHI
BOXKJIMBUM 3aBIaHHSM JEP)KABHUX OpraHiB Ta TPOMAJICHKUX EKOJOTO3aXWCHHUX OpraHizamiid €
CTIPUSIHHS 3HIKCHHIO MMOPYIICHb Y il cdepi, BUXOBaHHS y TPOMAJISH Ta KEPiBHUKIB MiIPUEMCTB Ta
YCTaHOB, IO 3alMalOThCs PUOHUM TPOMHCIIOM, KYJIBTYpH PHOAIbCTBA Ta IHIIOTO BUKOPHCTAHHS Ta
noOyBaHHS O0’€KTIB TBapuHHOTO cBity. IIpuUTArHEHHS TrpoMaisiH Ta MIOPUAWYHHX OCi0 10
aJIMIHICTPATHBHOI Bi/IMOBIIAILHOCTI 32 MOPYIICHHS MPaBWJI pUOabCTBa Ta OXOPOHW PUOHMX 3amacis
— Ile OnWH 3 HaiOuTbm edeKkTHBHUX 3aco0iB OOpoThOM 13 mMmopylieHHsMH B i cdepi. Tomy,
VAOCKOHAJIEHHsSI MaTepiaJibHUX Ta TNpPOLECyalbHUX HOPM 3aKOHONABCTBA IIPO aJAMIHICTPaTUBHY
BiJIMIOBIZIANIGHICTS 32 TIOPYIIEHHS NpaBW pHOAILCTBA Ta OXOPOHU PHOHUX 3amaciB CHpPUSTHME
BUpIIIEHHIO TpoOJIeMH TMOpyIIeHb Yy Wil cdepi, a Takok 3a0€3MEUUTh JIOTPUMAHHS PEKUMY
3aKOHHOCTI Ta 3aXHCTY MpaB 0cCi0, MO0 SKUX 3aCTOCOBYETHCS aIMiHICTpaTUBHA BiANOBIAAIBHICTS.

VY Hayni agMiHICTPaTHBHOIO Ta EKOJOTIYHOTO MpaBa 10 MpoOieM YJOCKOHAJIEHHS 3aKOHONABCTBA
(MaTepiaJIbHOTO Ta IMpollecyalbHOTo) y cepi agMiHiCTpaTHBHOT BIAMIOBIIANBHOCTI, Y TOMY YHCHI 32
MOPYIIEHHS] HOPM Ta MPaBWJI OXOPOHH 00’ €KTIB TBAPWHHOTO CBITY, NMPHUCBSIYEHO pPsAA HAYKOBHUX
JOCHIDKeHb Takux aBropiB, sik B.b. ABep’snoB, C.M. An¢ropos, O.M. bannypka, O.A. banuyk,
LJI. Baumno, IO.II. burak, T. T'ypxiéi, B.K. Kommakos, /.M. Jlyk’sHeup, B.M. ITnimikiHa,
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A.O. CeniBaHoBa Ta 0araTthb0X iHIIMX. BUTBIIICTE 3 IUX Mpallh MPHUCBIYCHI YIOCKOHAICHHIO 3MICTY
aaMIHICTPaTHBHOI BiMTOBIAAIBHOCTI, OOTPYHTYBAHHIO HEOOXITHOCTI ITIBHINEHHS aJIMiHICTPaTUBHUX
CTSTHeHb. BogHouac, mochimKeHHs, IPUCBIYCHI YAOCKOHAICHHIO 3MICTy Ta MPOLEAYPH 3aCTOCYBaHHS
aJIMiHICTPaTUBHOI BiJOBIAaJBHOCTI, MPOBAKEHHIO y CIIpaBaX PO aIMiHICTPaTHUBHI MOPYIICHHS
MIPaBIJI pUOAIbCTBA Ta OXOPOHHU PUOHMX 3armaciB B YKpaiHi, MPaKTHIHO BiJICYTHI.

MeTo10 cTaTTi € BU3HAYCHHS IUIAXIB IMiIBHINCHHSA ¢(PEKTUBHOCTI OXOPOHH PHOHMX 3araciB IUITXOM
3aCTOCYBaHHS [0 BHMHHUX OCI0 aJMiHICTPaTHBHOi BiIMOBIJAJILHOCTI 3a TOPYIICHHS MPaBHI
pubanbCTBa Ta OXOPOHHM PUOHUX 3amaciB. [ JOCSITHEHHS MOCTaBIEHOI METH HEOOXI1THO BUPIIIATH
TaKi 3aBJaHHS: BCTAHOBUTH OCHOBHI HEHOJIKM 3aKOHOAABYOIO PErYIIOBaHHS 3MICTY Ta HPOLELYpU
aJIMiHICTPaTUBHOI BiIMOBiJAIBFHOCTI 3a MOPYIICHHS NpaBUl pHOANbCTBA Ta OXOPOHH PUOHUX 3aIlaciB;
BU3HAYHUTH IUIAXH iX YAOCKOHAICHHS.

Jnst Bu3HaUeHHS NUIAXIB YAOCKOHAJIEHHS 3MICTY Ta MPOIEAyp aaMiHICTpAaTHBHOI BiNIOBINaJIbHICTH 32
MOPYIIEHHsI MpaBuUi pubanbCcTBa Ta OXOPOHM PUOHMX 3amaciB B YKpaiHi, mepm 3a Bce, HEOOXiTHO
BCTaHOBUTU OCHOBHI MpoOneMHi acniekTn B Wil cdepi. [lpu mpomy, cmig BpaxoBYBaTH, IO METOIO
YAOCKOHAJIEHHSI Ma€ CTaTH He TUTHKW 3HIDKEHHS PiBHS MOPYIIEHb Yy cdepi pudambcTBa Ta OXOPOHU
puOHUX 3amaciB, aime 1 3a0e3meYeHHs 3axHUCTy IMpaB oci0, sKi 3aiiMalOThCA CIIOPTUBHUM,
JOOUTEIBCHhKUM a00 TMPOMHUCIIOBUM pUOAJBCTBOM Ta IHIIMMH BUJAAMH JOOYBaHHS BOJHHUX
Oiopecypcis.

AHani3 3aKoHOZaBCTBa y cpepi BU3HAYCHHS 3MICTY Ta MPOLEAYpP aJAMiHICTPATUBHOI BiIOBITATBHOCTI
3a TIOPYIICHHS NPaBU pUOaIhCTBA Ta OXOPOHU PUOHUX 3aIlaciB, O3BOJISE BUIUIMTH TaKi MPOOJIEMHI
acmekTH: 1) 3arajgbHONpPABOBI  HENOJMIKH, JO SKHX HaJle)kaTh 0araTOMaHITHICTh  aKTiB
aJMiHICTPAaTHBHOTO 3aKOHOJABCTBA, SIKI BU3HAYAIOThH MPAaBHIIA PI3HUX BHUJIB pHOAIBCTBA Ta OXOPOHH
PUOHUX 3amaciB, X HECUCTEMAaTU30BaHICTh Ta HEY3TOPKEHICTh EAKUX 3 HHUX; BIACYTHICTH O(IIiiHOT
CTaTUCTUKH 3 TUTAHb KUTBKOCTI BAMHEHHUX MOPYIICHB Y cepi pudanbpcTBa Ta OXOPOHH PHOHHX 3aracisB
Ta po3Mipy CTATHYTHX ImTpadiB Tomo; 2) HENONiKH, TOB’s3aHI 13 BU3HAYCHHSIM BH/IIB
aZMIHICTPATHBHHAX TPABOMOpPYIIEHs Yy cdepi pubambcTBa Ta OXOPOHH PHUOHUX —3amacis,
BIJIMIOBIIANBHICTh 3a sKi Bu3HauyeHa B Kojaekci mpo aaMiHICTPaTUBHI NPaBONOPYIICHHS, 3)
HeeeKTUBHICTh, €KOHOMIYHa HEOOIPYHTOBAHICTh aJMiHICTPaTUBHHX CTSITHEHb, BCTAHOBJICHUX 3a
JIesTKi BUIM TTOPYIIEHb MPaBWII pHOAThCTBAa Ta OXOPOHM pUOHMX 3amaciB (30kpema, 4.3 cT.85 KYmAII
Ta iH.); 4) HE TOCTaTHBO e(DEKTUBHHUI PO3TO/L] MOBHOBAKEHD MK PI3HHMHU JICpPKABHUMH OpraHaMH Ta
MoCajJjOBUMH 0CO0aMHU MIONO TNPOBAKEHHS Yy CHpaBax MpO IMOPYNICHHS MpaBWwi pubaibcTBa Ta
OXOpPOHM PHOHUX 3araciB, a TAKOK HEBH3HAYEHICTh MpaB Ta O0OB’SA3KiB AEAKHX 3 I[UX OPraHiB y
JIOCII/DKYBaHill cdepi; 5) HEMOMKH HOPM aJMiHICTPATUBHOTO IPOIECYyallbHOTO 3aKOHOAABCTBA Y
cdepi MPOBaKEHHSI y COpaBaX MpO aJMIHICTPAaTHBHI TPaBOMOPYIICHHS NpaBWJl pubaibcTBa Ta
OXOPOHU PUOHHMX 3aMaciB.

Po3msiHeMO KOXKHMH 13 IMX HANPSMKIB, sIKi TOTPEOYIOTH YIOCKOHAJICHHS, OKPEMO.

Tak, 3arajnbHONpPaBOBI  MpoOJeMH  BKJIIOYAIOTH y ce0e  HECHCTEMaTH30BaHICTh  aKTiB
aJIMIHICTPATHMBHOTO 3aKOHO/ABCTBA, sIKi BH3HAYAIOTh IMpaBWiia pUOANbCTBA Ta OXOPOHH PHOHUX
3anaciB. 3okpema, ockinbkH 4.3 Ta 4 c¢1.85 Kogekcy Ykpainu npo aaMiHicTpaTHBHI IPaBONOPYILEHHS,
sgKa BU3HA4Ya€ aJMiHICTPaTUBHY BiJIMOBIJAIBHICTG 32 TMOPYLICHHS NpaBWi pubaibcTBa Ta rpyde
MOPYIICHHSI TpaBWi pHUOANBCTBA, Mae BIJCHIOYHWEI XxapakTep, TO iH(popMaliliHa OPUANYHA
00i3HaHICTh TPOMAJSH Ta IOPUAWYHHUX O0Ci0, SKi 3aiiMarOThbcs PUOHUM IIPOMHUCIIOM, MAa€ BHXOIUTH
nanexo 3a Mexi Kogekcy Ykpainu mpo aaMiHiCTpaTWBHI MpaBONOPYILEHHS, a OXOIUIIOBAaTH COOOI0
TaKOXX YHMCEIbHI HOPMH Ta TpaBwia (MPUUOMY HE TUTBKH 3arajibHOJAEP)KaBHOTO, ajie i MiCIIEBOIO
3HA4YEHHS), SKi BU3HAYaIOTh NpaBUiia pudajIbCcTBa Ta OXOPOHM pUOHHMX 3amaciB. Tomy, TparisiFoThCs
BUIIAJIKM, KOJIW aaMiHICTpaTHBHE MOPYIICHHA NpaBWil pubanbcTBa ad0 OXOpOHM PHUOHHUX 3aracis,
3JIIHCHIOETHCS BHACHIJIOK OaHaIbHOTO HE3HAHHS JICSIKMX TOHKOIIIB TpaBmi pudaibctBa. Came TOMy,
HEOOXiJIHO MiJBHIIYBATH IOPHUIMYHY TPaMOTHICTh TPOMaJISH Y mild cdepi, iX MoiHPOpPMOBaHICTh Ta
00i3HaHICTh, 30KpeMa, 3alpoBaIKyBaTH pPO3’SICHIOBANBHI 3aXOAM Cepel HaceleHHS IOJI0XKEHb, SKi
BU3HAYAIOTH MpaBmiia pHOALCTBA Ta OXOPOHHM PUOHMX 3araciB, po3MilllyBaTH iHGOpPMAIiiHI CTEHIN
Ta 3a00pOHSIOUI 3HAKU B MICISX HaHOINMBIIOrO CKyIMYeHHs puOanok. s 1poro, mepmr 3a Bce,
HEOOXiZTHO CUCTEMAaTHU3yBaTH aKTU aJMiHICTPAaTUBHOTO 3aKOHOAABCTBA y cepi peryIroBaHHs MPaBHIl
puOaIbCTBa Ta OXOPOHU PUOHUX 3amaciB.

FOpuouuni nayku
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Tak, IlpaBuna JHOOMTEIBCHKOTO 1 CIIOPTUBHOrO puOaabcTBa Oynu mpuitHATI me B 1999 pori.
Buxnaneni B 11bOMy akTi MpaBujia puOaNIbCTBA JOCUTH TPOMI3IKI, YITKO HE BH3HA4YCHI 3a00pOHM Ta
JIO3BOJIM, HE BUJIJICHI HAWBAXKIIUBIII MOMEHTH, HE CHCTEMAaTU30BaHO HOpMU. BogHouac, kpim [IpaBun
JIFOOUTENBCHKOTO Ta CIHOPTHBHOTO PUOAIbCTBA, TAKOXK JiIOTH IHII aKTH, SKi BU3HAYAIOTH MpaBUIIA
pubansCTBa Ta OXOPOHM PHOHUX 3amaciB y MOPSAKY 3arajdbHOTO a00 CIIemiaJbHOTO BUKOPHUCTAHHS
BOIHUX 00’€KTiB, 30kpeMa, [locranoBa Kabinery MinicTpiB Yikpaiau «IIpo 3arBepmKkeHHS TOPSAKY
3MIACHEHHSI CIIOPTUBHOTO 1 TIOOUTEIHCHKOTO pubaILcTBay [1] Ta iH.

e ripma cutyarist CIIOCTEPIraeThCs i3 BU3HAYSHHSIM IPABIII IPOMHUCIOBOTO prubanbscTBa. TyT, okpim
6esnocepenaro [lpaBunm TpoMHCIOBOrO prOanbCcTBa y BOJOTOCIIONAPCHKUX BOJHUX 00’ €KTax
Ykpainu, Jit0Th YMCENBbHI aKTH aJIMiHICTPaTUBHOTO 3aKOHO/IABCTBA, SIKI BU3HAYAIOTh JIO3BOJICHI JIIMITH
MTPOMUCJIOBOTO JIOBY BOJHUX OiopecypciB [2], pekUMU prOaIbCTBa HA OKPEMHUX TEPUTOPIAX YKpaiHH
[3], mimeH3iiiHi yMOBH IPOMUCIOBOTO pHOAbCTBA [4] TOMIO.

[Mopsin 3 Mi3aKOHHUMH aKTaMU aJIMiIHICTPATUBHOTO 3aKOHOJABCTBAa y cdepi BU3HAYCHHS IPABILI
pubaTLCTBA Ta OXOPOHU PHOHMX 3aIlaciB, NiFOTh YUCEIbHI KOJEKCH [S TOIIO]| Ta 3aKOHH [6 TOmIO].

OTXe, pI3HOMAaHITHICTh aKTiB aJMiHICTPATUBHOTO 3aKOHOJABCTBA y c(epi BH3HAYECHHS IMPABUI
pubanbCTBa Ta OXOPOHU PUOHUX 3aI1aciB MPU3BOAUTE JIO 3HIKEHHS FOPUANYHOI 0013HAHOCTI TpOMaIsTH
Ta JesKuX opuandHux ocid y miid cdepi. Ha nymky S.0. I'epacumenka, 3 ypaxyBaHHSAM 3011bIICHHS
MPaBOBOTO MaTepialdy MIOAO Ili€el mpoONeMaTWKH, 3aKOHOAABCTBO NP0 TBAPHUHHHUN CBIT BHMAarae
CUCTEeMaTH3aIlil 1 y3ro/pkeHHs 3 HOpMaMHu MPO POCIUHHUK cBiT. Ha mymMKy aBTOpa, AOMIIRHO, 00 OYyB
npuiiHsaTuil Exonoriuanii xoneke, y skuidi Oynu O BKIIOYEHI MPaBOBI HOPMHU CTOCOBHO TBapHHHOTO
cBiTy [7, 238]. 3BHuaiiHO, 3aMpONOHOBaHA aBTOPOM KoAu(DiKallis MaTHMe 3HauHUH 00CAT 1 HaBpsiA YU
Oyne edextuBHOO. OmHaK, MPO MOUINBHICTh 00 €IHAHHA [ESKUX 3aKOHOJABUMX AaKTiB B OIUH
JOKYMEHT, BaXKKO cliepedaThcsi. 30Kkpema, 3akoHu Ykpainu «[Ipo puOy, iHII BOIHI KMBI pecypcH Ta
XapuoBy Mpoxykiiro 3 Hux» Ta «[Ipo pubHe rocmomapcTBO, MPOMHUCIOBE PUOATBCTBO Ta OXOPOHY
BOMHUX OiopecypciB» ciix 00’€qHATH B ONWH 3aKOH, OCKUIBKY TOJOKEHHS WX JBOX HOPMAaTHBHHUX
aKTiB 0arato B 4OMY IOBTOPIOIOTH OJWH OJHOTO, BHKOPHUCTOBYIOTHCS ONHI 1 Ti TEpMiHH, a TaKOX
3aKOHH MalOTh CIJIbHE NMpU3HA4YeHHS. Takuil 3axii CIpHUSITAME Y3rOPKEHOCTI akTiB Mik co0oro, a
TaKOX MOXKIIMBOCTI OTEPYBaTH OJHUM 3aKOHOM, BU3HAYAIOUH TpaBa IPOMaJSH Ta IOPUAMYHHUX OCi0 y
ctepi pubanscTBa Ta OXOpOoHH PUOHWX 3amaciB. ToMy B IIbOMY 3aKOHi CIIiJi TIepeA0adYUuTH OCHOBHI
mpaea Ta 00OB’SI3KM HE TLIBKU Y cepi MPOMHUCIIOBOTO JIOBY, ajie 1 CIIOPTUBHOIO Ta JIIOOUTEILCHKOTO
pubanbcTBa, CPOPMYITIOBaTH OCHOBHI TepMinu Tomro. OTxke, Ha3Ba 3aKOHY Ma€ BiJIIIOBiJaTH HOro
3micty — [Ipo nepxaBHY OXOpOHY pHOM Ta 1HIIMX BOTHUX 0iopecypciB Ta MOPSAAOK X BUKOPHCTAHHS.
VY npomy 3akoHi, KpiM IpaB Ta 000B’SI3KiB Cy0 €KTIB yCiX BUAIB pHOAIBCTBA T 1HIIOIO BUKOPUCTAHHS
BOJHHUX OiopecypciB, HEOOXiZIHO TakoX 3000B’s3aTH JEpiKaBHI OpraHM PUOOOXOPOHH Ta CyO’€KTIB
TOCIIOZIAPIOBAaHHSA, SIKI OpPEHIYBaJM BOIHI 00 ’€KTH, PO3MILIyBAaTH IONEPE/DKYBAIbHI 3HAKH Ha
00’€KTax, J1¢ KaTeropuyHO 3a0OpOHSIETHCS PUOANBCTBO, PO3MIITyBaTH iH(OpMAIiiHI CTeHAN 3
OCHOBHHMMHU TIpaBUJIaMH pUOaIbCTBa B TIOMYJISPHUX MICISIX PHOAILCTBA TOIIO, & TAKOXK CUCTEMATUYHO
MIPOBOJIUTH CEpPeJl HACEIEeHHS PO3’ICHEHHS MOJIOKEHb aKTiB 3aKOHOJABCTBA, SIKi BU3HAYAIOTh MPaBUIIa
pubanscTBa, iHPOPMYBATH HACENEHHS NP0 BEACHHS OCOONMBHX IpaBui pudambcTBa abo Horo
3a00pOHY Ha OKPEMHX TEPHUTOPISAX Ta MICIIEBOCTSAX TOLIO.

Kpim Toro, Ha Hamry nyMKy, HEOOXiJTHO CHCTEMaTH3yBaTd MoJjioxeHHs [IpaBui mroOUTENbChKOTO Ta
CHOPTUBHOTO pUOAIhCTBA, BUKJIABIIHN iX BIATOBITHO 10 OCHOBHHUX IPaBWJI Ta 3a00pOH y il cdepi.
JIst bOro MPUHHATHOIO MOXKE CTAaTH KiIacuikalisi OCHOBHUX BHIIB MOPYIIEHB NPAaBUI PUOAIbCTBA
Ta OXOPOHM pUOHMX 3amacis, 3anpononoBana B aucepraii T.I. CyxopeOpu, 30kpema: pubaibcTBO 0€3
HAJIC)KHOTO JI03BOJIy, PUOAIbCTBO y HEAO3BOJICHHX MICIsIX, pUOaIbCTBO y 3a0OpOHEHHH wac,
pubanbCTBO 3a00POHEHMX BUAIB BOAHMX JKMBUX PECypciB, pHOAIBCTBO 3 MOPYILICHHSIM PO3MipiB
BOJIHUX JKHBHX PECypciB, pHUOaNbCTBO 13 TMOPYIICHHSIM KUIBKICHUX IapaMeTpiB 3Haps/b JIOBY,
pubanscTBO 3a00poHeHMMH cniocobamu [8]. Otxke, BiAmoBigHO A0 i€l kiacudikarii, y [lpapumax
JMOOUTENBCBKOTO Ta CHOPTUBHOIO PHOAIBCTBA CIiJA PO3MICTUTH OCHOBHI 3a00poHHM Yy cdepi
pubanLCTBa Ta OXOPOHM pUOHMX 3amaciB. [logiOHy cucTeMarun3allio HeoOXiaHO 3poduTu B [IpaBuiax
MPOMHCIIOBOTO PHOALCTBA, PO3MICTHBIIH 3a00pOHU B TaKOMY MOPSIIKY: TOPYIIEHHS JiIEH31HHIX
YMOB IIPOMUCIJIOBOTO BU100yBaHHS puOU Ta iHIIMX BOAHUX OiopecypciB, EpeBUILIEHHS BCTAHOBIEHUX
miMmiTiB  pubanbcTBa, pHOATBCTBO 3a00pOHEHMMH 3aco0amMu  Ta 3HapsagsaiMu  Tomo. OTxe,
CHCTEMAaTH30BaHE Ta JIOTTYHE BHKIIAJICHHS OCHOBHHX IpaB Ta 3a00pOH MiJBUINUTH iHQOpMAIiiiHy
JIOCTYITHICTh 3aKOHO/IABCTBA JIJISl TPOMAJISIH Ta FOPUIUYHUX OCi0.
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Jli1s IpoBeIEHHSI MOHITOPUHTY Ta aHali3y €(PEeKTHBHOCTI OXOPOHM PHOHHUX 3allaciB Ta 1HIIMX BOIHHX
OiopecypciB  3acO00M TIPHTSATHEHHS TPOMAIsH Ta IOPHUOMYHAX OCI0 10 aaMiHICTpaTHBHOI
BIJITIOBIAAIbHOCTI, HEOOXiTHO BHBYATH Ta JOCTIJDKYBaTH I1H(POPMAII0 TPO KUIBKICTh BYMHEHHX
MPaBOMOPYIICHb, MPUYUHH Ta YMOBH, SIKI [bOMY CIpPHUSUIM, PO3MIP CTSITHYTHX IITpagiB TOIIO.
Heo0xigHOI0 yMOBOIO IIOTO € BeZieHHs O(illiitHOT CTaTHCTUKHU B O3HaYeHii cepi. 3paxkaroun Ha Te, 10
HaMOLIbIIa KUTBKICTH CIpaB PO MOPYIIEHHS MPaBUII puOaIhCTBA Ta OXOPOHH PUOHMX 3aIlaciB ITiACIiTHA
opraHam puOOOXOpPOHM, 3HAYHHMM HEJIOJIIKOM CJIiJI BBRKATH BIJICYTHICTh CTaTUCTHYHOI OQilifiHOT
iHpopMamii mpo pe3ynapTaTH poOOTH OpraHiB PUOOOXOPOHM MIOAO BUSIBICHHS Ta MPUTSATHEHHS /0
aJIMiHICTPAaTHBHOI BIAMOBIAAIBHOCTI y cdepl MOpYyIMIEHHS MPaBUII pUOAThCTBA Ta OXOPOHH PHOHHUX
3amaciB. OKpeMi 3BiTH MpeACTaBJIeH! YIpaBIiHHAMH OXOPOHH, BUKOPUCTAHHS Ta BIATBOPEHHS BOJHUX
OiopecypciB Ta peryJroBaHHS PHOALCTBA JISIKUX 00JIaCTei, OJTHAK, 3BEICHOI CTATUCTUYHOI iH(pOpMAITii
HE BEICTHCA, XO04a cepela 000B’s3kiB JlepKaBHOTO areHTCTBA PHOHOTO TOCIIOAApCTBA YKpaiHH
BU3HAYCHUI OOOB’SI30K y3araJbHEHHS INPAKTHKH 3aCTOCYBAaHHS 3aKOHOJABCTBA 3 THTaHb PHOHOTO
rOCHOJapCTBa, PUOHOT IPOMUCIIOBOCTI, OXOPOHH 1 BIITBOPESHHS BOJHHX KMBUX PECYPCIB, PETYITFOBAHHS
pubamscTBa [9]. HeoOXimHicTh y3aradbHEeHHS iHGOpMAIli TIPO CTaH PO3MILILY CIpaB IOI0
aIMIHICTpAaTHBHUX TIOPYIICHh TIPaBWI pHOATBLCTBA Ta OXOPOHHM PHOHMX 3allaciB  OpraHaMH
pHUOOOXOPOHH, 3YMOBIIEHA THM, IO Taka iH(OpMALisS € OCHOBOIO IS IPOBEACHHS MOHITOPHHIY Ta
aHamizy e()eKTHMBHOCTI 3acTOCYBaHHS aIMIiHICTPAaTHBHOI BIONOBIZANBHOCTI y Mid cdepi, a Takox
BHSIBJICHHS MPUYMH Ta YMOB, SIKi CHPUSIOTh BUMHEHHIO IPABOIOPYIICHb y il cdepi, 1, BiIMOBIIHO,
po3pobIIl 3axo/iB 1m0A0 iX ycyHeHHs. Omke, Ha [lepkaBHE areHTCTBO PUOHOrO TOCHOJAPCTBA CIIiJT
MOKJIACTH OOOB’A30K BeACHHA O(MII[IMHOI CTATUCTHKH IIOA0 PE3YJbTATIB MisSUIBHOCTI OOJacHHX Ta
OaceifHOBUX YIpaBIiHb pHOOOXOPOHH Y chepi BUABICHHS MOPYIICHL IIPABHI PHOATBCTBA Ta OXOPOHHU
pPHOHMX 3amaciB Ha iX TEPUTOPISAX, NPUTATHEHHS BUHHUX OCi0 IO aJMiHICTPaTUBHOI BiAMOBIJaIbHOCTI.
Taka iHpopMallis Mae OIPHIIIOIHIOBATUCS IIIOHANWMEHIIIE pa3 Ha pik. J{o 11 3MiCTy JOLIIbHO BKIFOYHTH:
BITOMOCTI TIPO KUIBKICTh BUYMHEHHX INPABOIOPYIICHb i3 3a3HavyeHHsAM ctaTTi Kozekcy YkpaiHu mpo
agMiHICTpaTHBHI TPAaBONOPYIICHHS, 3a SKOI0 3IiCHEHAa KBamiQiKallis MpaBOIIOPYIICHHS, KUTbKICTh
PO3KPHUTHX Ta HEPO3KPHUTUX MOPYILIECHB, KUTBKICTh NPUTATHYTUX A0 aIMiHICTPaTUBHOI BiINOBIAAILHOCTI
0Ci0, po3Mip CTATHYTHX IITpadiB Ta MaTEPiaIbHOIO BIIIKOAYBaHHS, Y PO3pi3i TEPUTOPIH Ta MepioiB.
Taka craTiucTH4YHA iH(pOPMAIIis CTaHEe OCHOBOIO JUIA 34IMCHEHHS MOHITOPHHTY Ta aHaNi3y e(eKTHBHOCTI
POOOTH OKpPEMHUX YIpaBJIiHb PUOOOXOPOHH, a TAKOXK JIO3BOJIMTH KOHTPOJIIOBATH TOBHOTY HAIXO/KCHB
J10 OIOJDKETIB, CBOEUACHICTh (DIHAHCYBAHHS 3aXO/(iB 3 BiJJHOBJICHHS TOIIKO/PKEHUX BOJHUX OiopecypciB
Ta BOOHUX 00’ €KTIB TOIIO.

Cepen iHIINX HEAOJIKIB 3MICTy aaMiHICTPaTHBHOI BiANOBiNATIBHOCTI Y chepi pubaiabcTBa Ta OXOPOHU
puOHUX 3amaciB, € Taki, MO MOB’s3aHi i3 BU3HAYCHHSIM BH[IB aIMiHICTPaTUBHHUX TMPAaBONOPYIICHb,
BIJMOBiAaNbHICTh 3a siKi Bu3HaueHa B Komekci YkpaiHM mpo agMiHICTpaTHBHI IPaBOIOPYIIEHHS.
3okpemMa, aAMiHICTpaTHBHA BiJIOBIAAJIbHICT 32 MOPYIICHHS NpaBW pubdanbCcTBa BU3Ha4deHa 4.3 Ta 4
c1.85 Kozmekcy. Ha Hamry mymky, B Kogekci Yikpainu npo aJMiHICTpaTUBHI MPaBONOPYLICHHS JTOMITLHO
BWIUTUTH OKpEMYy CTarTio, sika O mependavana BigNOBIJaNbHICT, 3a TOPYIICHHS TPaBHI
HPOMHCIIOBOTO, JIFOOUTEIBCHKOTO Ta CIIOPTHBHOTO pHUOAJbCTBA, Ta MICTHIA TPU YaCTHHU — IPOCTE
NopyIIeHHsI, KBamidikytoue (rpyOe MopymieHHs NpaBWIl pUOALCTBAa) Ta OCOOMMBO KBasidikyroue
(OBTOpHE MOpYILICHHS TPaBW pUOATBCTBA, TPOMHUCIOBE pPHOATBCTBO 3  TEPEBHUILECHHSIM
BCTaHOBJICHHX JIIMITIB Ta IOPYIICHHSM JIIeH31HHINX YMOB). BifamosinHo, agMiHicTpaTuBHI mTpadu 3a
3BUYaiiHe, KBaji(ikoBaHe Ta OCOONMBO KBamipikoBaHe TOPYIICHHS TMPAaBHI IPOMHUCIOBOTO,
JMOOUTENBCHKOTO Ta CHOPTUBHOTO pUOAbCTBA, MAaTHUMYTh Pi3HHMA po3Mip. Takuii 3axia JO3BOIHUTH
PO3MeXXyBaTH HOPYILIECHHS MIPaBUi puOaIbCTBA 32 03HAKOIO BAYKKOCTI Ta IIKIJJIMBOCTI MPOTUIIPABHOTO
JUSTHHS, 1, BIIIOBITHO /IO LOTO, PO3MEKYBATH BUJ aIMIHICTPATUBHOTO CTATHEHHSI.

OnHi€r0 3 OCHOBHUX TPOOJIEM aJMiHICTPAaTHBHOI BiIIOBIIABEHOCTI 32 MOPYIIEHHS MPaBUII pUOAILCTBA
Ta OXOPOHM PHOHHMX 3amlaciB € Hee()EKTUBHICTh T4 SKOHOMIYHA HEOOTPYHTOBAHICTh aJMiHICTPATHBHUX
CTATHEHb, BCTAHOBJICHHUX 3a AEsKI BUIM NOpyLIeHb (30kpemMa, 4.3 cT.85 KYnAll Ta in.).

Taxk, 3a mopymieHHs mpaBw pruOaIbCTBa MakcHUMaidbHUN mTpad ckiaanae 170 rpH. Ans TpoMansH Ta
510 TpH. s mocamoBux 0cCi0; 3a TpyOe TmMOpymeHHS TMpaBWi pHOAIBCTBA BCTAaHOBJICHA
BiJMOBIAAJIbHICTE Y MakCUMabHOMY po3Mipi 680 rpH. mist rpomaisH ta 850 rpH. — Ui MOCAJT0BUX
oci6. OTxe, BBOXAEMO, L0 TaKUid po3Mip WTpadiB HE MOXKE MOBHOIO MIipOIO MOKPUTH 3alOJisHY
mkoay. Tomy, okpiM 1mTpady, NPaBOMOPYIIHHK Ma€ BiJIIKOAYBaTH MaTepialibHy IIKOJIY, sKa
HApaxOBYEThCS BIJMOBIIHO J0 3aTBepkeHuX KaGinerom MiHicTpiB YKpaiHH Takc, y pO3paxyHKy 3a
KO)KHY HE3aKOHHO BHJIOBJIEHYy puOy a0o iHIIMH BOAHUM >kuBHi Giopecypcu. OnHak, MaTepiaibHa

FOpuouuni nayku



139

BIIMTOBIIAJIBHICTL B aAMIHICTPATHBHOMY IIPaBi — MATAHHS AUCKYCiiTHE, OCKITBLKH 33 CBOEIO MTPABOBOIO
MIPUPOJOI0  BIAMIKOAYBAHHSI MAaTEpialibHOI IMKOAW  HAJNSKHUTh JO  IHCTUTYTYy  ITUBUIBHOI
BIJITOB1AAIBHOCTI.

Bopanouwac, aesiki HAyKOBIli BiHOCSATH IMyOJIIYHO-TIPABOBUH IHCTHTYT MaTEpialibHOI BiJIMOBIIaIbHOCTI
MOCaOBUX O0cCi0 Ta IyONiYHO-TIPAaBOBE BIAIIKOAYBaHHS 3aBAAHWX 30WTKIB 10O aJMiHICTPAaTHBHOTO
mpasa [10, 106]. Otxe, . 'ymoB momyckae iCHyBaHHS B MeXaX aJMiHICTpPAaTHBHOTO TpaBa JIHIIE
MaTepiajbHy BiAMOBIAANBHICTH MOCAJOBUX 0Ci0 Ta iHIIMX Ccy0’eKTiB myOmiyHoro npasa. [lopsia 3 M,
J. Jlumak Bka3zye Ha HEOOXITHICTh UITKOTO pO3MEXKYBaHHS IMBLUIBHOT 1 aJMiHICTPaTUBHOL
BIJIMOBIMaPHOCTI 1, Hacammepen, YITKOTO pO3MEXYBaHHS IPAaBOBHX HOPM Ha HOPMH
aaMiHicTpaTUBHOTO 1 HUBLIBEHOTO TpaBa [11, 28]. Take po3MexyBaHHS, Ha HAIY AYMKY, € BaXKJIUBUM,
30KpeMa, Yy 3B’S3Ky 3 PI3HOIO MPOLENypOl0 3acTOCYBaHHS IIMX JBOX BHUAIB IOPUAMYHOT
BiZIMOBiabHOCTI. TOMY, TOMUJIKOBHM € TIPABO MOCAIOBUX 0Ci0 prOOOXOPOHU CAMOCTIIHO BU3HAYATH
pO3Mip MarepianbHOi IIKOAHW, SKY HaJEeKWUTh BIIIMIKOAYBAaTH MPABOMOPYLIHHWKY, a TaKOX Te, IO
MOCTaHOBa IMX IIOCAJOBHX OCI0O MPO CTATHEHHS MaTepialbHOi IIKOJM Ma€ CTaTyC BHUKOHABYOTO
IOKyMeHTy. 3okpema, 1e cymepednth c1.40 Komekcy VYkpaiHm mpo ammiHICTpaTHUBHI
MIPaBOIIOPYIIEHHS, SIKa, MTO-TIEPIIIe, JO3BOJISE BUPIIIYBATH IMUTAHHS PO BIAMIKOAYBAaHHS MaTepianbHOT
IIKOAH OJHOYACHO 13 HAKJIaJCHHAM aJMIHICTPATHBHOI'O CTATHCHHS HE yCIM IOCaJOBHM oco0aM, a
JIAIIIE aIMIHICTPATUBHUM KOMICisIM, BHKOHABYMM OpraHaM CiJIbCHKOI, CEIUITHOI, MICEKOI paam; ITo-
IpyTe, IIi OpraHd MOXKYTh BHPINIYBATH MHUTAHHS MPO BiIIIKOMTYBAHHS MAaTepialbHOI KO, SKIO Il
pPO3Mip HE MEPEBUIIYE ABOX HEONOJATKOBAHUX MIHIMYMIB JOXOMIB IPOMAJIsIH, B IHIIUX BHIIAJKaX 1€
MUTaHHS BUPIIIYEThCS BUKIIOYHO cynoM [5]. OTke, cam 3aKOHOJABElb MOBHICTIO HE BU3HAYMBCA 3
MO3UINEI0 TIOA0 IHCTUTYTY MaTepiaibHOi BiAMOBIAANFHOCTI B aJAMIHICTPATHBHOMY TMpaBi — 3MicCT
onaux HopMm Kozekcy Ykpainu npo agminictpaTiBHi mpaBonopymeHHs (cT.329 KYnAIl) BigoOpaxkae
Te, IO IHCTUTYT BIAIIKOMYBaHHS MaTepiajbHOI IIKOAM BiTHECEHO M0 aJMiHICTPaTHBHO-TIPABOBUX
HOpM, a 3micT iHmmx (cT.40 KYmAII) BigHOCUTP 1ielt iHCTUTYT A0 HOPM IUBUTFHOTO TIPaBa.

OTxe, BBaKAEMO, 10 00OB’ 30K BiIIKOYBaTH 3aIOIisSTHY MaTepiabHy KOy TMOPYIICHHSM IPaBUIT
pubanbcTBa Ta OXOPOHM PUOHHMX 3amaciB, HEOOXiAHO 30eperTd, OfHaK, MPOLENYPY CTATHEHHS IIi€i
HIKOJY HEOOXiIHO MPUBECTH Y BiANOBIAHICTH 10 HOPM AIF0YOTO 3aKOHOJABCTBA. 30KpeMa, B [HCTpyKil
3 odopMmIleHHS oOpraHamMu pHOOOXOPOHHM MarepialliB PO aaMIHICTPAaTHBHI IPaBOMOPYIICHHS
3JIMIINTA PaBO OPraHiB PUOOOXOPOHU 3MIMCHIOBATH IIONEPEIHIO OIHKY 3aBJaHOl IIKOJIH,
CKJIaJIaf0YH BiJINIOBIZIHY ONKC-OIIIHKY, SIKa CIYIyBaTMME€ OCHOBHUM JIOKa30M PO3MIpY IIKOAW TpPH
posmsimi cmpaBu. OpHak, A7 NPUMYCOBOTO CTSATHEHHS 3 MPABOMOPYLIHWKA CYMH, 3arloNisHOI
MarepiabHOI KO/, 3000B’43aTH OpraHu pUOOOXOPOHH OTPUMYBATH CYIOBHI Hakas, Ul TOTO, 00
oco0a, sika He 3roJHa 3 PO3MIPOM HapaxOBaHUX 30MTKIB, MOIVIA OCKAp)KUTH IieH Cyl0BUM Haka3 Ta il
crpaBa po3misiaiacs B IOPSIKY MO30BHOTO TPOBA/DKEHHS. BiamoBinHO, HEOOXiTHO BUKIIOUUTH 3i
c1.40 Kogexcy YkpaiHu mpo aaMiHICTpaTHBHI IIPAaBOMOPYLIEHHS MOJIOKEHHS MPO Te, IO HMOCTaHOBa
PO BiJIIKOJYBaHHS MaTepiaibHOI NIKOJM € BHKOHABYUM JTOKYMEHTOM.

BonHouac, Ha Hamy JAyMKy, HEOOXiZHO 30UIBIIMTH 1 po3Mip aJMiHICTpAaTHBHUX INTpadiB, 30KpeMa,
00YHCITIOBATH 1X BHXOISYM 3 PO3MIpy MiHIManbHOI 3apo0iTHOI TuiaTH. Tak, 3a MOpyIIeHHS MpaBUII
pubanbpcTBa BCTAaHOBUTH IITpad y po3Mipi Bix 1 g0 2 MiHIManbHHX 3apoOiTHHX IUIaT; 32 HasBHOCTI
KBaN(iKylOunX O3HaK — Big 2 A0 3 MiHIManpHHUX 3apoOiTHHX IUIaT; 3a HasBHOCTI OCOOIHBO
KBaUTi(DiKyIOUMX O3HAK — 10 4 MiHIMAIILHUX 3apOOITHUX TIIIAT.

CyTTe€BUM HEIOJIKOM 1HCTUTYTY aJIMiHICTpaTUBHOI BiANOBINANBHOCTI 32 NOPYIUEHHS IPaBUI
pubaIbCTBA Ta OXOPOHH PHUOHMX 3alaciB € HEIOCTaTHHO €(EKTHBHUH DPO3IMOIINT MOBHOBAXECHb MIXK
pi3HUMH Jep>KaBHUMH OpraHaMd Ta IOCAJOBHMU OCOOaMH MIONO MPOBAKEHHS y CIIpaBax Ipo
MOPYLICHHsS] MpaBWI pUOATbCTBA Ta OXOPOHM PUOHMX 3amaciB, a TakoK HEBU3HAYEHICTh IMpaB Ta
000B’sI3KIB JICSIKMX 3 IIUX OPTaHiB y JOCIIJKyBaHil cdepi.

Cepen 1uX HENOJNIKIB, 30KpeMa, MOXKHA BHIUIMTH Taki: 1) Ha 3aKOHOAABYOMY PIiBHI HE BHU3HAYCHA
CTPYKTypa OOJacHuUX Ta OacelHOBHMX YNPaBIiHb OXOPOHM, BUKOPHCTAaHHA Ta BiITBOPEHHS BOIHHUX
OiopecypciB; 2) 3aKOHOIABCTBOM HE YTOYHIOIOTHCS (YHKIIT (TpaBa Ta OOOB’S3KM) IHCIIEKTOPIB Ta
IHIIMX ITOCAJ0BUX OCI0 yHpaBIiHHSI OXOPOHM BOJHMX OIOpECYpCiB Ta PpEryjaiOBaHHS IPaBUII
pubanbcTBa; 3) BIACYTHI iTKi PO3MEKyBaHHs MOBHOBa)KEHD MTPH PO3MIIALI CIIpaB PO aaAMiHICTpaTHBHI
MOPYLICHHS TPaBHJI pUOANbCTBA T4 OXOPOHU PUOHUX pecypciB Mk opranamu [lep>kaBHOT eKONOTi4HOT
iHCcmeknii Ta opraHamMu  pubooxopoHu JlepkaBHOIO areHTCTBa PHOHOI  IPOMHCIIOBOCTI;
4) 3aKOHOZIABCTBOM HE HaJ/iaHi MMOBHOB)XEHHS TI'POMAJICHKUM IHCIEKTOpaM pHOOOXopoHH y cdepi
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CKJIaJJaHHS TPOTOKONIB TIPO aaMIiHICTPaTHBHI MOPYIIECHHS IMpaBWiI pHOAIhCTBA Ta OXOPOHHU PHOHHUX
3araciB MOPS 3 HASBHICTIO TAKUX TIOBHOBAXXEHB Y TPOMAJICHKUX 1HCTICKTOPIB 3 OXOPOHH JTOBKIJIJIA.

Jns X ycyHeHHs HEOOXiJHO BHECTH BIAINOBIAHI 3MiHM Ta jnomoBHeHHs 10 Komexcy Ykpainu mpo
aJMiHICTpaTHBHI TPABOMOPYIICHHS, 30KpeMa, Cepell IMOCAaJ0BUX OCi0, YIOBHOBOKEHUX CKIAJIaTH
MIPOTOKOI PO MOPYIICHHS TPaBHI pUOAILCTBA Ta OXOPOHU PUOHHX 3aIaciB, 3a3HAYUTH TPOMAJICHKIX
IHCIIEKTOpiB pHOOOXOpPOHH, BHeCTH AomoBHEeHHs n0 cT.240 Komekcy: 10 TOBHOBaKeHb OPraHiB
prOOOXOPOHU LIOAO PO3MIAY CIpaB MPO aIMiHICTPaTHUBHI MPABOMOPYLICHHS! TAaKOX JOAATH TPAaBO
pO3MIIAJATH CHOpaBU MPO TOPYIICHHS, BH3HAYEHi CT.59 (MOpYIIeHHS TpPaBWI OXOPOHU BOJHHUX
pecypciB), cT.60 (TTopyIIeHHS TPaBII BOJTOKOPUCTYBaHHS), CT.61 (TTOMIKOMKEHHS BOAOTOCIOIAPCHKIX
criopyn); npubiatu [lonoxxeHHs ipo oOnacHi Ta OaceHHOBI yrIpaBiIiHHI OXOPOHH, BUKOPUCTAHHS Ta
BiJITBOPEHHS BOJHUX 0l0OpPECypCiB Ta perysroBaHHS puOaIbCTBa, Y SKOMY BU3HAYUTH iX CTPYKTYPY,
3aBJaHHA Ta (QYHKIIi, a TaKoXK 3aTBepauTH [l0N0KEeHHS TpO Jep KaBHHUX 1HCIIEKTOPIB pHOOOXOPOHH.
Kpim TOro, HeoOXiHO BHeCTH [OMOBHEHHS 10 IlonokeHHS TpPO TPOMAACHKUX 1HCIEKTOPIB
prOOOXOpOHHU, PO3IMMPUBIIM iX (YHKIIl, 30KpeMa, HaJaBIIM MPaBO CKJIAJaTH HPOTOKOIH TPO
aJMiHICTpaTHBHI ITPABOIIOPYIIIEHHS MPaBWII PHOATHCTBA Ta OXOPOHU PUOHMX 3aIaciB.

I'pymy HenmomikiB, siki TOTpeOyIOTh YCYHEHHS, CKJIQJalOTh HEAONIKH HOPM aIMiHICTPAaTHBHOTO
MPOIECYaIbHOr0 3aKOHOMABCTBA y cdepi MPOBa/pKEHHS Yy COpaBax Mpo  aaMIHICTpaTHBHI
MPABOMOPYIICHHS MPABWJI PUOAECTBA Ta OXOPOHH PHUOHMX 3amaciB. 30Kkpema: 1) He BH3HAYEHO B
Komexci mpo aaMiHiCTpaTHBHI MpaBOMOPYIICHHS BCi MpaBa 0cOOM y MPOIECi 3 PO3MISAY CIIPaBH PO
aJIMiHICTpaTUBHE MPABOMOPYLICHHS, Y TOMY YMCIIi, TPaBUJ PHOAIBCTBA Ta OXOPOHU PHOHUX 3aracis;
2) He BperybOBaHO MUTAHHS MOBEPHEHHS CIUIA4eHOro mTpady Ta BiAIIKOTYBaHHS LIKOIH, 3aMIOAisTHOT
ocobi, ska Oyma HeOOTpyHTOBAaHO TMPHUTATHYTA [0 aAMIHICTPATHBHOI  BiJIOBiNAThHOCTI;
3) HEeIOCKOHAJIOK € TIPOIeAypa OI[IHKA Ta TUMYACOBOTO BHJIYYCHHS HE3aKOHHOTO YJIOBY Ta 3Hapsib
[IPaBOIIOPYILICHHS.

VY 3B’s3Ky 3 1uM, BBaxkaemo, mo B Komekci mpo aaMiHICTpaTHWBHI IPaBOMOPYIIEHHS HEOOXiTHO
PO3IMIMPUTH TIPpaBa YYACHUKIB MPOLECY 3 PO3NISAAY CIIPaBU MPO aaAMIHICTpaTHBHE MPAaBOIIOPYIICHHS,
nepeadaYMBIIM NPaBO Ha 3asBICHHs BiBOAY MocagoBili 0cobi (ocobam), siKi pO3IISAAIOTH CIpABY,
NpaBo TOIABaTW JOKasu; B IHCTpykuii 3 odopmileHHsS opraHamMd pPHOOOXOPOHM MarepiajiB Mpo
aJMiHICTpATHBHI MPABOMOPYIIEHHS! BU3HAYHUTH TPOLEAYPY MOBEPHEHHS BXE CTATHYTOro mTpady Ta
BIJIIIKOAYBaHHS INKOAM, SKIIO BHABIGHO, WIO o0co0a TMPUTATHYTa [0 aJMiHICTpaTUBHOI
BiJIMOBIAaTILHOCTI 3a MOPYUICHHS MpaBHJ puOaIbCTBA T4 OXOPOHU PUOHUX 3amaciB HEOOTPYHTOBAHO;
3aIpOBAINTH 00OB’SA3KOBY y4acTh JBOX MOHATHUX y 3/IHCHEHHI OpraHaMu puOOOXOPOHU THMYACOBOTO
BIJTyYEHHs 3HapsAAb Ta 00 €KTIB NPaBOMOPYIICHHS Ta OL[IHKA HE3aKOHHOTO BWJIOBY, HE 3aJIE)KHO Bij
TOTO, UM 3JIHCHIOEThCS BUITyYCHHS Y IPUCYTHOCTI BIIACHUKA IIUX pevel, 4u 3a HOro BiJICYTHOCTI.

3anpoIoHOBaHi IUIAXH MiABUIIECHHS €()eKTUBHOCTI OXOPOHH pUOHMX 3amaciB 3ac000M aaAMiHICTPaTHBHOT
BIJITIOBIAaIbHOCT]I 3a TOPYIICHHS TpaBWJI pHOANBbCTBA Ta OXOPOHW PHOHHMX 3alaciB CIPHATUMYTh:
PO3BUTKY MPOGIIaKTUYHOT (YHKII aJIMIHICTPaTUBHOI BIiMOBIAAIBHOCTI; BIAIIKOMYBAaHHIO 3aBIaHOI
IIKO/IM; 3HIDKEHHIO PIBHS MOCAJJOBUX 3JI0BKHBaHb Ta MopymeHb. OJHAK, TOpsI 13 3alpOMOHOBAHIMHI
3aKOHOIaBYMMH 3MiHaMH, Oe3MepeyHO, 3HIDKEHHIO MMOPYIIEHb MPaBUI pHOAIbCTBA Ta OXOPOHH PUOHHX
3amaciB CpUATHME po3’sICHIOBAILHA POOOTa cepe]] HacelleHHs], BUXOBAaHHS B HUX KYJBTYPH BiAMIOYMHKY
Ta KOPHCTYBaHHS 00’ €KTaMH TBAPHHHOTO Ta POCIHHHOTO CBITY.
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INPABOBI 3ACA/I1 3ABE3IIEYEHHA BE3ITEKHW HA PUHKY HEBAHKIBCBKHUX
®IHAHCOBHUX IMOCJYT B YKPAIHI

Yepueii B.B., k.10.H., IOUEHT

Hayionanvna akademis eHympiwnix cnpag

VY crarTi HagaHO XapaKTEPUCTUKY MPABOBUM 3acafaM 3a0e3ledeHHs Oe3neKn Ha PUHKY HEOaHKIBCHKHX
¢inaHcoBuX mociayr B YKpaiHi. ABTOPOM BH3HAY€HI TOJIOBHI NPUYMHU Ta YMOBH, IO 3aBaXKaIOTh
e(eKTUBHOMY 3a0e3leueHHI0 Oe3NeKH Ha pPHHKY HeOaHKIBChKMX (IHAHCOBMX WOCIyr B YKpaiHi Ta
3aIpPONIOHOBAHO DSl 3aXOIB i3 YIOCKOHAJICHHS AisUIbHOCTI OKpeMUX (iHAaHCOBUX IHCTUTYTIB.
Kniouosi cnosa: npasose sabesneuenns, Oesneka, HeGAHKIBCHKI (DIHAHCOBI YCMAHOBU, 3an00icaHHs, O0ePIHCABHI
IHCmumymu.

Yepueit B.B. TIPABOBBIE OCHOBBI OBECIEYEHUS BE3OITACHOCTHU HA  PBIHKE
HEFAHKOBCKUX ®MHAHCOBBIX YCJIYI' B YKPAMHE / HanmonansHas akageMusi BHYTPEHHHX JIel,
Ykpauna
B cratbe oxapakTepu3OBaHBI MPaBOBBIE OCHOBBI OOecreueHUsi Oe30MacHOCTH Ha PHIHKE HEOAHKOBCKUX
(GUHAHCOBBIX yCIyr B YKpauHe. ABTOPOM OIpPEAC/ICHBI OCHOBHBIC MPUUYMHBI M YCIOBHS, MEIIAOIINE
s¢dexTrBHOMY ObecrieueHnI0 6e30IaCHOCTH Ha PHIHKE HEOAHKOBCKMX (DMHAHCOBBIX YCIYyr B YKpauHe H
HPEJIOKEH PSl MEPOTPHUATHIA 0 COBEPIICHCTBOBAHUIO AESTEIBHOCTH OT/ACIBHBIX (PMHAHCOBBIX HHCTHTYTOB.
Knwoueevie cnosa: npasogoe obecneuenue, 6e30naACHOCMb, HEOAHKOBCKUE —(DUHAHCOBbIE — YUPEXCOEHUs,
npedomepaujerue, 20cyoapCmeeHHble UHCIMUNYmbl.

Chernyey V.V. LEGAL BASIS OF SECURITY IN THE MARKET OF NON-BANK FINANCIAL
SERVICES IN UKRAINE / National academy of internal affairs, Ukraine

The author has identified the main causes and conditions that will prevent effective security system on the
market of non-bank financial services in Ukraine and zaproponovanoryad measures to improve the operation
of certain financial institutions. Also, this topic has always been a very topical and important. Because the
relevance of the topic, is that security on the market of non-bank financial services has been one of the
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priorities of national security in the financial sector. Financial institutions are exposed to a number of risks
that are inherent in the economy: investment, foreign exchange, credit, interest rate, inflation, tax etc.
Financial risk management policy should form the basis of financial sector development strategy and include
the development of measures for the detection and prevention of high risks and negative effects caused by
them. According to the Concept of national security in the financial sector on august 15. 2012 national
security in the financial sector include security issues in the public sector in the management of public debt,
guaranteed debt and the debt of the corporate sector, taxation, finance and insurance real economy, banking,
foreign exchange market and the functioning of the stock market and non-bank financial sector. Characteristic
features of national security in the financial sector is the balance, resistance to internal and external threats,
the ability to ensure the effective functioning of the national economy and the economic growth of the
country. The problem that needs solving is not effective enforcement mechanisms to neutralize, minimize the
impact and eliminate phenomena and factors that lead to the creation of external and internal security threats
in the financial sector. Also the analysis of the main provisions of the Concept of prudential supervision
shows that their implementation will help improve the capitalization of domestic insurance companies (which
opens up prospects of new insurance products, insurance of large risks) and their financial stability, improve
the quality of assets of financial institutions, to ensure the safety of pension assets to restore and increase
public trust, to increase the share of assets of non-bank financial institutions in the total assets of the financial
sector in Ukraine, which will have an overall positive impact on the security market for financial services.
Key words: legal, security, non-bank financial institutions, prevention, public institutions.

3abesneueHds Oe3neKH Ha pUHKY HEOAaHKIBCHKMX (DIHAHCOBHX IIOCIYT BHCTYHAa€ OJHUM 3
NPIOPUTETHUX HAmpsMiB HalioHANBHOI Oe3mekn y (iHaHcoBii cdepi. DiHAHCOBI IHCTHTYTH
MiAAI0ThCS HU3M1 PU3MKIB, SKI MPUTAMaHHI €KOHOMILli: iHBECTUI[IHHOMY, BaJIIOTHOMY, KPEIUTHOMY,
MPOIEHTHOMY, 1HQIAMIHHOMY, MogaTkoBoMy Ta iH. [lomiTuka ynpaBmiHHS (piHAHCOBUMH PH3UKAMHU
MOBHHHA CKIIACTH OCHOBY CTpaTerii po3BHTKY (hiHAHCOBOTO CEKTOPY i BKIIFOUATH PO3POOKY CHCTEMH
3aXO/iB LIOA0 BHUSABJICHHS 1 MMOMEpePKEHHs] BUCOKUX PU3MKIB Ta HETATMBHUX HACHIJIKIB, 3yMOBICHHX
HuMmHu [1].

BiamosigHo no Konmenmii 3a0e3meuennst HamioHambHOI Oe3rekn y (iHaHCOBiH cdepi Bix 15 ceprHs
2012 p., HamtioHambHa Oe3meka y (iHaHCOBIH cdepi BKIIFOUAE MUTAHHS OE3MEeKH B OFOKETHIN cdepi, y
chepl ympaBJiHHA JIep)KaBHUM OOpProM, TrapaHTOBaHMM JIEPKaBO OoproM Ta OOprom
KOPIIOPaTUBHOTO CEKTOpa, MoAaTKoBii cdepi, cdepi ¢iHaHCIB peasbHOrO CEKTOpPa EKOHOMIKH,
OankiBCchKil cepi, chepi BamrOTHOTO pUHKY Ta y cdepax (yHKIIOHYyBaHHA (POHIAOBOTO PHUHKY Ta
HEOAaHKIBCHKOTO (hiHAHCOBOTO CeKTopa. XapakTepHUMH O3HAKaMH HalllOHANBHOI Oe3reku y
¢inaHcoBiii chepi € 30amaHCOBaHICTh, CTIMKICTh 1O BHYTPIIIHIX 1 30BHINIHIX 3arpo3, 3JaTHICTbH
3a0e3neuntd epekTHBHE (YHKIIIOHYBaHHS HAIIOHAIBHOT EKOHOMIKM Ta CKOHOMIYHE 3POCTaHHS
nepxkasu. [IpoGiemoro, sika TOTpeOye pO3B’si3aHHS, € HEIOCTaTHbO e(EKTHBHE 3aCTOCYBaHHS
MEXaHi3MiB, CIPSIMOBAaHUX Ha HEHTpali3aiiro, MiHIMI3allil0 BIUIMBY Ta YCYHEHHS SBUII i YHHHWKIB,
10 MPU3BOJUTH JI0 CTBOPEHHS 30BHIIIHIX Ta BHYTPIlIHIX 3arpo3 Oe3mneri y ¢iHaHcoBii cdepi [2].

3abe3neueHHs1 (iHAHCOBOI Oe3MeKH HeOaHKIBChKOT (DiHAHCOBO-KPEIUTHOI YCTAHOBU — i€ CYKYIHICTh
3aX0/liB, CHPSAMOBAHMX Ha 3aXUCT Ipolecy (hopMyBaHHS (DiHAHCOBHX PECypCiB, 3amo0iranHs 30UTKiB
Ta e(eKTHBHE BHUKOPHCTaHHS KOINTIB y iX (iHaHCOBiM misibHOCTI. besmocepennpo, 3axomu i3
3a0e3nedyeHHs iHaHCOBOT O€3MEKH BUKOHYIOTHCS B YOTHPH €TAITH:

1. BuznauenHst 3arpo3 ¢iHaHCOBIl Oe3melli, iX HeOe3MeyHOCT] Ta MEXaHi3MiB HEraTUBHOTO BILJIBY
Ha ¢iHaHCOBUH cTaH (iHAHCOBO-KPEAUTHOI YCTAHOBH.

2. Busnauenns ypasznuBux (ciaaOkux) Micib i HanpsMiB y (iHaHCOBiM Oe3meri, po3poOiIeHHs Ta
3aCTOCYBaHHS 3aX0/[iB 3aXUCTY Ta MPOTHU/Iii HETATHBHOMY BIUIHBY 3arpos3.

3. BusHaueHHs CHJIBHUX CTOpIH Ta mepeBar (iHAHCOBOI OE3IeKH, MPOBEICHHS 3aXOJIB II0J0
MiHiMi3amii pU3HKiB BUKOPUCTAHHS KOIITIB.

4. ®DopmyBaHHS (BUKOPUCTAHHA) CHPUSATIUBUX YMOB AJISl 3IiHCHEHHs (iHAHCOBO-TOCIOAAPCHKOT
JUSIBHOCTI, peatizallis 3aX0/(iB 3aXHCTy iX (iIHAHCOBUX OIepalliii.

BpaxoByrouu, 1110 BHYTPIIIIHI 3arp0O31d MalOTh JOCUTh 3HAYHY MMMTOMY Bary y BCii CYKYITHOCTI 3arpo3
JUSTBHOCTI HEOaHKIBChKUX (DIHAHCOBO-KPEUTHUX YCTAHOB, 4 TAKOXK YUCEINIbHI MPHUKIIAU IPOBEICHHS
OCTaHHIMHU oOmepaliii, sfKi € aasi HUX HEePEKTUBHUMH, a TO 1 30MTKOBUMH, OCOOIMBE MiCIE Yy
¢iHaHcOBil Oe3memi Mae 3aiiMaTH TPOTHIISI HEKOHTPOJIHOBAHOMY BHTOKY 3 HEOaHKIBCHKUX
(1HAHCOBO-KPEJIUTHUX YCTAHOB KOIWITIB. 3MiHCHEHHS 3aXO0/IiB 3 IPOTH/Iii HEKOHTPOJIbOBAHOMY BUTOKY
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KOIITIB € (YHKLIEI0 MaibkKe BCiX MiAPO3[isiB HeOaHKIBCHKOI (PIHAHCOBO-KPEAUTHOI yYCTAaHOBH NP
MIOCTIHHOMY KOHTPOJ iX CcIy)k0 Oe3lekw Ta KepiBHHITBA. TyT MAarOTh MPOBOAUTHCS IOCHUTH
PI3HOMAHITHI 3aXOMH, CePEeH IKUX:

. o0NiK yciX BHZIB KOIWITiB, ()iHAHCOBMX MJOKYMEHTIB Ta (PiHAHCOBMUX IHCTPYMEHTIB, WIO
BUKOPHUCTOBYIOTHCS Y HEOAHKIBCHKUX (DIHAHCOBO-KPEAUTHUX YCTAHOBAX;

. IUTaHyBaHHS BUKOPUCTaHHA (DiHAHCOBHX PECypCiB;

. KOJIEKTHBHE MPUHHATTS PIllICHb PO 3MIMCHEHHS BEIMKUX IIATEKIB Ta 00’ EMHHX OTICpaIlliif;

. BHU3HAYCHHSI TOBHOBAXKEHB IMOCAJI0BUX OCI0 11010 BUKOPUCTAHHS KOIIITIB;

. JOTPUMAaHHS IPUHIUITY «YOTUPHOX 0Yei» Mpu 0(hopMIICHHI (DiHAHCOBHX JIOKYMECHTIB;

. MIPaBOBE PETYIIOBAaHHS MOPAIKY (DiHAHCYBaHHSA MPOEKTIB, OMepallii, JisUTbHOCTI HeOaHKiBChKOL

(hiHAaHCOBO-KPEIUTHOI YCTAaHOBU;

. BU3HAYEHHsS OOCSTiB BiINOBINANBHOCTI TOCAJOBHX OCI0 3a JOMYLICHI MOPYLICHHS MpH
BUKOPHUCTAHHI KOIITIB;

. PO3CIiyBaHHS YCiX BUMAJKIB, TOB’S3aHUX 3 HE3aKOHHUM a00 HEIIbOBUM BHUKOPHCTAaHHIM
KOIITIB, IX PO3TPATOIO, BUSBICHHS NPHYMH Ta YMOB, 32 SKAX Majlk Miclle Taki BHUIAJKH Ta
BXKHTTS 3aX0/IiB Ha X yCyHEHHS,

. YCTAaHOBJICHHS CIIEI[ialTbHOTO MOPSAKY AOCTYIY 10 (PiHAHCOBHUX PECYPCIB;
. 3a0e3nedeHHs HaAiHHOTO 30epiraHHs roTiBKH, IIHHOCTEH, OaHKiB (hiHAHCOBHX OKYMEHTIB Ta
IHCTPYMEHTIB.

AmHamiz JisuTbHOCTI HE0AaHKIBCHKHUX (PIHAHCOBO-KPEIUTHHUX YCTAaHOB TIIOKa3ye, IO OCHOBHHMH
NPUYMHAMH, SIKi CTBOPIOIOTH iM HETaTUBHHMI pe3ynbTaT, €  HeaJeKBaTHA peaklis Ha 3MiHU
€KOHOMIYHOI CHTyalii B KpaiHi, OCOONMBO 3 TOYKH 30pYy IIBUIICHHS PHU3UKY KOMEPIiHHOI
TSUTBHOCTI, @ TaKOX Ha CTaH, e(eKTHBHICTh MJiSUTGHOCTI TMAapTHEPiB, KOHTPAreHTIB, KIIE€HTIB Ta
MEPCHEKTHBHICTh €KOHOMIUHHMX TMPOEKTIB, M0 HUMH PEalli30BYIOTHCS; BIJCYTHICTh Yy TEXHOJOTISIX
(iHaHCOBHX oOmepaliii Ta METOJMKaX iX TPOBEJCHHS CHUCTEMHHX 3aXOiB 3aXHCTY, aJIeKBaTHOTO
CUTYyallil MIXOAy IO MiHiMi3amii PH3MKIB, sIKi MOXXYTh BUHUKATH TiJ Yac 3a3HAYCHUX OIepalliii;
HEJOCKOHAIIICTh TPABOBOTO pETYJIIOBAaHHSA (IHAHCOBOI [iSUTBHOCTI; HEJOCKOHANI Mii opraHiB
VIpaBJIiHHSA Ta TMEpPCcOHaNTy HeOaHKIBCHKOI (DiHAHCOBO-KPEOUTHOI YCTaHOBH MIOAO (OPMYBaHHA 1,
0c00JIMBO, BUKOPUCTAHHS KOIITIB; HEMOOPOCOBICHA MOBE/IIHKA, a TIOACKY/IN 1 KpUMiHAILHUHA XapaKkTep
JisTBHOCTI OKpeMHX Cy0’€KTiB pUHKY (hiHarHcoBux mocyr [3, 98-133].

VYce BHIIeHaBeIeHE BKa3ye Ha HarajbHy HEOOXiJHICTh CTBOPIOBATH MEBHY CHCTEMY 3aXOMIiB O€3MEeKH
ycix 0e3 BHHATKY OIepallii, sSKi MpOBOAATh Y CBOIH AisUTbHOCTI HeOaHKIBCHKI (DiHAHCOBO-KPEIUTHI
ycraHoBU. BojHouac, TOCBij IMoOKa3ye, IO SIKOICh €MHOI CHCTEMH 3aXOJiB O€3NeKH MpPOBEJCHHS
orepauiil B YkpaiHi He icHye. Yci BOHH, BAKOPUCTOBYIOUH iCHYIOUY 3aKOHOJAaBUYy 1 HOPMAaTUBHY 0a3y,
BUPOOJISIFOTh CBOI 3aXOJH 1 3 TIEI0 YW 1HIIOK €PEKTHUBHICTIO 3aCTOCOBYIOTH iX JUISl 3aXHCTy CBOEI
JISUTBHOCTI.

[To3uTHMBHMMK KpOKaMHU Jep)kaBu y 3a0e3nedeHHi Oesnekd (HIHAHCOBHX IOCITYTI HEOAHKIBCHKHUX
ycraHoB craiu 3aTBepmkeHHs y 2010 p. Konmemnuii 3ampoBamkeHHS NPYAEHLIHHOTO Harjsiay 3a
HE0aHKIBChKUMU ()iIHAHCOBUMH yCTAaHOBAMH, BiJIIIOBIIHO JIO KO, IUIIMU 3/{IHCHEHHS MPYICHIIIIHOTO
Harjsily € 3aXUCT IHTEpeCiB  CIOKUBadiB  (IHAHCOBHX IIOCIYT, 3armo0iraHHsS HACTaHHIO
HETUIaTOCIIPOMOXKHOCTI Ta 3abesrnedeHHss (IHAHCOBOI CTIMKOCTI (DiHAHCOBHX YCTaHOB depe3
3aCTOCYBaHHS BiJNOBIJHUX KOPErYIOUMX 3aXOAIB MUIIXOM BHUSBICHHS MiABUIIEHUX PH3HKIB Y
JisUIbHOCTI PIHAHCOBUX YCTAHOB, KOHTPOJIIO 32 IUIATOCIPOMOXKHICTIO, JTIKBIAHICTIO Ta MPUOYTKOBICTIO
(iHAHCOBOT yCTAaHOBH; MiHIMI3allisl BUNAAKIB OAHKPYTCTBA Ta CUCTEMHOT KPU3M (P IHAHCOBUX YCTAHOB;
MPOTHO3YBaHHS MaiOyTHIX (DiHAHCOBUX PE3yJNILTATiB HA OCHOBI 3BITiB IOTOYHOTO MEPiOY; YXBaJICHHS
ypsaom Konuenuii 3axucrty mpaB crokuBadiB HeOaHKIBCBKUX (PiHAHCOBMX MOCIyr B YKpaiHi;
onpwiItoAHeHHA 1poekTy [lpaBun 3miCHEHHS MAENO3UTHHUX OIepamiil 11 KPEeAWTHHUX CILJIOK;
po3pobka Crpaterii po3BUTKY (¢iHaHCOBOrO cekropa Ykpainu no 2015 poky. 3okpema, Crpareris
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nepeadavae BIPOBA/DKCHHS HArJSy 3a pPU3MKaMU Ta TOCWICHHS KOHTPOJIO 3a JisUIbHICTIO
(iHAHCOBHX YCTaHOB; CTBOPCHHS YHi(pIKOBAaHHMX BHMOT J0 KOPIOPATHBHOI'O YIIPABIIIHHSA; IOCHUICHHS
00pOoTHOM 3 BIAMHBAaHHSM TPOIIIEH; KOHIIEHTPAIII0 Ta IHTErpallil0 HArIOBUX (PYHKIINA y €IHHOMY
PETYJIATOPHOMY OpTaHi TOIIO.

Big3zHaunmo, 10 BaXXJIMBOIO YMOBOIO IIJBUIICHHS PIiBHSA O€3MEKHM PHHKY (DIHAHCOBUX MOCIYT €
peasbHe BTiIeHHS BuMor KoHIen il npyAeHmiifHOro Harisiay. 3 Ii€f0 METO0 AOIUTPHO BUKOPUCTATH
JIOCBII Takoro Harisigy 3a OaHKaMd, OCOOJMBO IIO CTOCYETHCS KPEOWTHUX CIJOK (y YacTHHI
MIPOBENICHHS CTpEeC-TeCTyBaHHs, 3Ai1ICHEHHs] MOHITOPHHTY Ha OCHOBI CHCTEMH 1HIMKATOPiB PAHHBOTO
nornepekeHHs  (piHAaHCOBOT HECTaOUIBHOCTI HUIIXOM OIIIHKM OCHOBHUX TMOKa3HHUKIB MisJIBHOCTI).
Hocsin BenukoOpuraHii 3acBiIdye TOCHICHHS 3aKOHOIABYMX BUMOT IIOJI0 MPYACHIIHHUX CTaHAAPTIB
JUTST KPEIUTHUX CIIIOK y cdepi OMIHKH KalliTaly, JIKBIZHOCTI Ta pe3epBYBaHHS ITiJi HEITOBEPHEHHS
kpenuTiB. B Ipnmannii rotyerbecs pedopma peryirsaTopHOi CHCTEMH, fKa Iependadae CTBOPEHHS HpH
LlentpansaomMy 06anky Komicii €TMHOTO iHTEIPOBAHOTO PETrYJISTOPHOTO OpraHy (iHAHCOBOTO PHHKY.
3okpema, Iist cTaHAapTiB OaHKIBCHKOTO HATIISALY OyZe MOIKpeHa i Ha KPeaUuTHI CIiKH [4].

AHai3 oCHOBHUX ToJI0KeHb KoHIenii mpyAeHIlifHOTO HArJsIy TaKOXK 3acBiAdye, M0 iX peami3arlis
JIaCTh 3MOTY IJBUIIMTH KaIiTali3allil0 BITYM3HIHMX CTPAXOBMX KOMIIaHiHd (10 BiAKpuBae
MIEPCICKTHBY TOSBH HOBUX CTPaxOBHX IPOAYKTIB, CTpaxyBaHHS MacIITaOHMX pPH3HUKIB) Ta ixX
(hiHAHCOBY CTIMKICTP; ITiIBUIIHNTH SKICTh aKTHUBIB (DIHAHCOBUX IHCTHUTYTIB; 3a0€3MEUUTH 30epeKEHHS
MIEHCITHUX aKTHBIB; BIAHOBUTH Ta 30LIBIINTH PiBeHb CYCIUIBFHOI JOBIpH; 30UTBIINTH YaCTKy aKTHBIB
HeOaHKIBChKUX (IHAHCOBUX I1HCTUTYTIB y 3arajbHiii CTPYKTYpi aKTHUBIB (PIHAHCOBOTO CEKTOpPY
VYkpaian [1], mjo mMatume 3arajibHUAN MO3UTUBHHUH BIUIMB Ha piBEHb OC3MEKH PUHKY (iHAHCOBHX
HOCITYT.

3 metoro 3abe3neueHHs (iHAHCOBOI CTAOLTFHOCTI Ta IIABUIICHHS PiBHS O€3MeKd PUHKY (hiHAHCOBHX
MOCIYT, sIKI HaIal0Th HEOAHKIBChKI (hiHAHCOBO-KPEIUTHI YCTAHOBH, HCOOXITHO 3MIMCHUTH Psifl 3aXO0/IiB
13 yIOCKOHAJICHHS AisUTBHOCTI OKpeMHX (DiHAHCOBHMX IHCTUTYTIB, 30KpeMa:

1) CMpaxoeux KOMNAauiu.

- HNOCHJIMTH KOHTPOJIb Ta YIOCKOHAINTH YHPABIIHHA CTPAXOBHMH pE3€pPBAMHU  IUISTXOM
PO3LIMPEHHS TMEpeiKy (piHAHCOBMX IHCTPYMEHTIB, Y SKi MOXYTh CIPSIMOBYBATHCS KOIITH
CTPaxOBHKIB, = CTUMYJIOBaHHS  IHBECTYBaHHA B  PO3POOKYy  Ta  BIPOB/KCHHS
BHCOKOTEXHOJIOTIYHOTO  yCTAaTKyBaHHS, pecypco- Ta  eHeproz0epirarodi  TEXHOJOTI],
iH}ppacTpyKTypy TOmO. AJDKe, K MOKa3ye MPaKTUKa, IHBECTHIII B €eKOHOMIKY 3a HalpsMaMH,
BU3HAYCHUMH yPAIOM, Y 3araJIbHOMY 00CsI31 CTPaXxOBUX pe3epBiB He nepeBuityoTs 0,3%;

- 3a0e3MeYNTH TapaHTYBaHHS CTPaxXOBHX BHECKIB (30KpeMa, CTpaxyBaHHS JXKUTTS) Y BHIIQJKY
OankpyrcTBa cTpaxoBoi kommnanii. Hampukmax, y CIHA rapanToBana cyma y BHIAAKY
OaHKpYTCTBa CTpaxoBHKa ckiagae 250 TuC. 0., IO € BHLIOK, HK OOCSATM rapaHTyBaHHS
JIeno3uTiB y OaHkax; y KaHai 3axuilleHi BIACHUKU CTPAXOBOK JKUTTS Ta 3I0pOB’s [, 566];

- CTHMYJTIOBATH HaJaHHS KOMOIHOBaHMX TOCIYT HUISXOM TPOIO3HIlii KOMIUIEKCHHX CTPaXOBHX
MPOAYKTIB, IO IMiJBUIIYBaTUME €(EKTHUBHICTH MisIILHOCTI T yac ¢iHaHCOBOI aecTabimizalii;
CTUMYJTFOBATH PO3BUTOK CTPAaxXyBaHHS iHBECTHUIIMHUX, (DiHAHCOBHUX PU3HKIB BiAMOBITAIBHOCTI;

- 3a0€3MeYUTH OCTIHHUN MOHITOPUHT 32 aKTHBAMHU CTPAXOBHUKIB, SIKi YaCTO HA MOMEHT 3BITHOCTI
MOMOBHIOIOTH iX 33 PaXyHOK KPEAUTIB OaHKIB; MiJBUIIATH BUMOTH JIO CTaTyTHOTO KamiTaiy, 1o
COpUSITHME 3POCTaHHIO KamiTami3alii Ta PO3BUTKY CTpaxyBaHHs (iHAHCOBHX PH3HKIB, SKi
BUMAaraloTb 3HAYHOTO TMOKPHUTTS, PO3BHUTKY IMEPECTpaxyBaHHsS, 3MEHIIEHHIO «CXEMHOTO»
CTpaxyBaHHS;

- 3aMpOBAKSHHS OL[IHKH JIIKBIIHOCTI Ta 1HIINX PU3UKIB HA OCHOBI PUHKOBHX OIIIHOK;

- 3aMpoBaIUTH ILOMICSYHY 3BITHICTH y (opmi, mo 3abe3neduye omepaTUBHHH ii poO3risg Ta
NPUAHATTS ONEPaTUBHUX pilieHb JlepK(IiHMOCIYyr CTOCOBHO CTPAaxOBHKIB, MOKAa3HUKU
JUSIBHOCTI SIKUX MAIOTh ICTOTHI 3MIHH MPOTSATOM 3BITHOTO MEPioy;
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3a0€3MEeYUTH MPO3OPICTh SIK CTPAXOBHKIB, Tak 1 Jepk(iHIOCIYr 3a paXyHOK 3alpOBaXKEHHS
CHUCTEMH OTIPUIIIOTHEHHS 3Be/IeHO01 iH(popMaIlii Ha CTpaXOBOMY PUHKY Ta Y pO3pi3i CTPAaXxOBUKIB;

HeOepIHCaABHUX NeHCIUHUX (OHOIE.

3a0e3MeYNTH MMO3UILII0BaHH HEJEPKaBHOTO TEHCIHOro 3a0e3neveHHs] Ha pUHKY (HiHAHCOBUX
MOCTYT HUISIXOM iH(OPMYBaHHS HaceJIeHHs 100 HOoro mnepesar;

3aMpoBaIUTH MOJATKOBI CTUMYJH (3BUTHHEHHS BiJl OMOJATKyBaHHS KOIITIB, IIEpepaxOBaHUX Ha
HeZlepKaBHI TICHCIMHI paxyHKH, BIACTPOUYEHHsS CIUIATH TOJATKIB Ta 1H.) Ui CyO’ €KTiB
rOCIIOIapPIOBaHHS;

3a0€3MeYNTH TPAHCHAPEHTHICTD MiSUIBHOCTI LUISIXOM PO3KPHUTTS iH(POpMALil 100 HANPsIMKiB
IHBECTYBaHHS aKyMyJbOBaHHUX (DIHAHCOBHIX PECYPCiB, PIBHS PU3NKOBAHOCTI BKJIAIIB, MOYIIHBOI
BEJINYMHN OTPUMAHOTO JOXOIY Ta iH.;

MMOCHJIUTH KOHTPOJIb 3a JIOTPUMAHHSM HAJICKHOTO PIBHS BJIIACHOTO KamiTaly ajMiHicTpaTopa
HEJePKaBHOT'O TICHCIMHOTO OHTY, BUMOT I0J10 JuBepcuikarlii Ta SKOCTi akTUBIB (DOH/IIB;

CTBOPHUTH aJeKBAaTHY CHUCTEMY KOHTPOJIO IHBECTHIIHHOTO, OMEpAIliifHOro Ta YIPaBIiHCHKOTO
pusukiB. Hampuxman, y HimeyunHi opraH Harmsgy 3a TEHCIHHUME (OHIAMH BHMarae
PO3pO0JICHHS Ta 3aTBEPKCHHS CTpATErii ynpaBiHHS pusnkamu [1];

kpedumnux cninok (KC):
PO3MIHUPUTH MOKIIMBOCTI KPEIUTHOI KOOTIEPaIlii MUITXOM 3aTy4YeHHS A0 Hel FOpUIANIHUX 0ci0;

YAOCKOHAIIUTH CUCTEMY YIPABIIHHS KPEIUTHOIO CITUTKOIO MUISXOM ITiJBUIICHHS POJIi YJICHIB B
yMpaBIliHHI, SKi MarOTh JACTIO3UTHI BKIIAHN;

MEPEeBECTH AiSUTbHICT, Ha OE3TrOTIBKOBI PO3pPaxyHKH 3 METOI0 3AIMCHEHHS MOJaTKOBOTO
KOHTPOJTIO Ta 3MEHIIIEHHS IIPOBEICHHS TIHPOBUX OTepaIliii;

CTBOPUTH (POHJ TapaHTYyBaHHsS BKJAJIB WICHIB KPEIUTHHUX CIIUIOK, MIO BOJHOYAC BHMAarae
BIIPOB/KCHHSI MEXaHi3MiB MiATPUMKH JIIKBITHOCTI IUISIXOM peQiHaHCYBaHHS, CTBOPEHHS
cTabunizanitHoro GoHy, Ha YIIOBHOBRKEHHX SKOTO MOKIAAATUMYThcs (PYHKIIIT TToTiepeKeHHS
0aHKpPYTCTBA Ta 3aXHCT B YMOBax (piHAHCOBUX TPYIHOIIIIB;

crBoputH /[lepkaBHe MiANPUEMCTBO «CIMHUM pPO3paxyHKOBMM LIeHTp» 3 Meroro caHamii KC
IUBIXOM BUKYIY iXHIX 3000B’si3aHb Tepe]l BKJIAJHUKAMH; YIOCKOHATUTHA (IHAHCOBI HOPMATHBH
JISUTBHOCTI, PO3POOUTH TECTH PAHHBOTO momnepemkeHHs kpusu [6]. Hampukman, y CHIA nie
cucreMa migrpuMkun JtikBigHOCTI KC, HamaroTbes ypsloBi rapadTii 3 TOBEpHEHHS BKIAJIiB Ta
TMIOIIMPEHa TIPAKTHKA TTOTJIMHAHHSI CHIIBHIIIIMMHE (hJiHAHCOBHMH IHCTUTYTaMH MEHII CTaOUIhHUX [7];

MOCHJIUTH KOHTPOJIb 32 JOTPUMAaHHSM KPHUTEPiiB Ta HOPMATHBIB IIATOCHPOMOXKHOCTI, SIKOCTI
aKTHBIB, PU3UKOBOCTI OIEpaIliii Ta JIKBIIHOCTI, JOTPUMAHHSIM TOPIIKY (opMyBaHHS pe3epBy
3a0e3MeueHHs IIOKPUTTS BTPAT BiJl HETIOBEPHEHHUX MO3UYOK;

3alpOBAJIUTH Ha JEP)KABHOMY i pETiOHAILHOMY PIiBHI CHCTEMY O3I0POBJICHHS KpPEIUTHHX
CITLJIOK;

chopMyBaTH yCTAaHOBHU CEPBICHOI IHYPACTPYKTYPH, SIKi TOBUHHI HAJ]ABATH TIOCIYTH KPETUTHUM
crisikaMm y cepi HaBUaHHS, MiHIMi3awii (iHAHCOBHUX PU3MKIB, yIIPaBIiHHS JIKBiAHICTIO [8];

3allpoBaIMTH 3arajibHi MpaBuUja ONOJATKyBaHHSA, K Hanpukiaana, y Kanani, ae KpeauTHi coinku
HE MaroTh MUIBT 3 MOAATKy Ha mpuOyTok [9]. HartomicTh, moaaTkoBi npedepeniii HeoOXiTHO
HaQ/IaBaTH THM CIIUIKaM, SIKi JIHCHO pO3B’SI3YIOTh COIIAILHO-EKOHOMIYHI TpOOJieMH Ha
MPUHIMIIAX B3a€EMOZONOMOTH i COLialIbHO-€KOHOMIYHOTO 3aXHCTY.

Kpim Toro, o60B’A3k0BOI0 YMOBOIO 3abe3neueHHs edekTuBHOI peamizaumii momiTuku y cdepi
¢dinaHcoBOi Oe3meku s HEeOAHKIBCHKMX (DiHAHCOBO-KPEJUTHHX YCTAHOB € peaii3aiis BHMOT
Konmenii 3abe3rnedeHHst HamioHanbHOT Oe3nekn y (iHaHCcOBil cdepi. Y 3a3HaAYEHOMY JOKYMEHTI
BU3HAYAETHCS, 110, HE3BAKAIOUM HA JIOCUTH IHTEHCUBHE (POpMyBaHHS, HEOaHKIBCHKUN (iHAHCOBUI
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CEKTOp Ha Iell yac He CTaB TOJIOBHUM Ta 3pYYHHM MEXaHi3MOM 3a0€3IEeUeHHsI PealbHOTO CEKTOopa
€KOHOMIKH HEOOXiTHUMHU (DiIHAHCOBUMH PECYPCaAMHU.

Jns miniMizarii pu3WKiB, SIKIi MOXYTb CTaTH HACTIAKOM HEAOCTaTHBOI CTIMKOCTI, MpPO30pOCTi Ta
KOHKYPEHTOCIIPOMOXKHOCTI ~ HE0AHKIBCHKOTO  (DiHAHCOBOTO  CEKTOpa, HEOOXiAHO  3MIIIHUTH
IHCTUTYLIHHY Ta (iHAHCOBY CIIPOMOYKHICTh OpPTaHiB, 110 3AIHCHIOIOTH JIepKaBHE PETYJIIOBAHHS PHHKY
(hiHAHCOBHX TTOCIIYT.

HepxaBHa nomitrka y chepi HeOaHKIBCHKOTO (hiHAHCOBOTO CEKTOpa MOBHHHA OYTH CIIPsIMOBaHA Ha:

- CTBOPEHHS CHCTEMH iJIeHTU(IKaLil pU3NKiB, TPOBEJCHHS MOHITOPHHTY Ta MOTOYHOTO aHANi3y
PUHKY (iHAHCOBHX TOCIYr 3 METOI0 3a0e3le4eHHs] CTBOPEHHS MOKJIMBOCTECH AJIS BXKUTTA
3ano0DKHUX 3aX0iB 10 3a0e3nedeHHs piHaHCOBOI Oe3IeKH;

- MTOCHUJIEHHSI TIPO30POCTI Ta BIAKPUTOCTI B MiSUIBHOCTI (hiHAHCOBHUX YCTaHOB Ta OpraHy, SKHU
3MIMCHIOE JIP>KaBHE PETYJIIOBAaHHS 1 HATJIA] 32 TAKMMH YCTaHOBAMH;

- MiIBUIICHHS TJIaTOCIIPOMOXKHOCTI Ta (hiHAHCOBOI CTiIHKOCTI HeOaHKIBCHKHX (HiHAHCOBHX
YCTaHOB;

- 3a0e3MeueH s HaJIe)KHOTO 3aXHCTy CII0KHBaYiB HEOaHKIBCHKUX (DiHAHCOBUX ITOCIIYT;

- 3ano0iraHHs BUKOPUCTAHHIO HEOaHKIBCBKMX (DIHAHCOBHUX YCTAaHOB ISl HEMPOIYKTHBHOTO
BUBEJICHHSI KaIiTaly 3a KOPJOH.
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E®EKTUBHICTD 3IMMCHEHHSI KOHTPOJIIO 3A OBII'OM JIKAPCHKUX 3ACOBIB
bapmakosa JI.B., acmipanT

Hayionanvruii ropuouurnuii yrisepcumem imeni HApociasa Myopoeo

CraTTa NpHCBAYCHA aKTyaJIbHUM NUTAHHAM, SIKI XapaKTepU3YIOTh €(DEeKTHUBHICTH 3IiHICHEHHS KOHTPOJIO 32
00irom JiKapchkuxX 3aco0iB, HEOOMYIICHHS MOTPAIUIIHHA B 0OIr Ta BWIyYeHHA 3 O0Iry HESKICHHX Ta
LIKIAJIMBUX JTIKAPCHKUX 3ac00iB, BJOCKOHAIEHHS 3aKOHOAABYMX IMOJ0XKEHb, IO PETYIIOITH EIeMEHTH
3[ICHEHHS TAKOTO KOHTPOJIO, 3a0e3MeUeHHs TOTPUMAaHHS BUMOT HOPMaTHBHHX aKTiB y cepi perynoBaHHs
TOPTOBEIBHOT TiSUTHHOCTI.
Kniouoei cnosa: eghexmuenicmo KoHmponio, 00ie AKAPCoKux 3acodis, AKicmb JIKAPCbKUX 3acobie, emanu
KOHMPOJI0 3a 00i20M NIKAPCLKUX 34Co0i8.

bapgakosa JI.B. O®OEKTHBHOCTbH OCYIIECTBJIEHHMA KOHTPOJISA 3A OBOPOTOM
JIEKAPCTBEHHbBIX CPEJCTB / HanmoHanbHBIN I0pUaMYecKUil yHUBEpCHTET UMEHH SIpocnaBa Mynporo,
VYkpauna
CraThsl IOCBAIICHA aKTYaJIbHBIM BOIPOCAM, KOTOpPBIE XapakTepu3yroT 3((EeKTHBHOCTb OCYILICCTBICHHS
KOHTPOJIS 32 00pallleHHeM JIEKapCTBEHHBIX CPEICTB, HENOMYIIEHHE NONalaHus B 00pallleHle U UCKITIOUYEHUE
n3  oOpamlieHHsT HEKayeCTBEHHBIX UM  BPEIHBIX  JICKAPCTBEHHBIX  CPEACTB, COBEPLICHCTBOBAHHE
3aKOHOJIATEITIHBIX ITOJIOKEHUI, KOTOpBIE PETYIUPYIOT JJIEMEHTHl OCYIIECTBICHHS TaKOro KOHTPOJI,
obecnieyenre coOmoaeHHs TpPeOOBaHMH HOPMATHBHBIX aKTOB B cdepe perylupoBaHUs TOPTOBOH
NS TeTbHOCTH.
Kniouesvie crosa: sgpghexmusnocmes konmpons, obpaujenue 1ekapCmeeHHblx cpeocme, Kaiecmeao 1eKapCmeeHHblX
cpedcms, dmanvl KOHMPOTIA 3a 0OpaujeHuem 1eKapcmeeHHbIX cpeocms.

Bardakova L.V. EFFICIENCY OF CONTROL ACTION ON TRAFFICKING OF DRUGS / National
law university named after Yaroslav the Wise, Ukraine

The Article is concerned with topical issues which characterize efficiency of control action after circulation of
drugs, non-admission of hit in circulation and an exclusion from circulation of deficient and harmful drugs,
improvement of legislative provisions which regulate elements of implementation of such control, ensuring
the observance of requirements of regulations in the sphere of regulation of trade activity.

Efficiency of control action on trafficking of drugs is one of priority tasks of the state and is aimed first of all
on providing the rights of citizens on safe and qualitative medicines and promotes for development of the
pharmaceutical sphere as the integral compound of national economy.

Application of administrative and legal actions in this sphere in crease the role and value of the state control
in the sphere of trafficking of drugs. Thus, the main aspect connected with trafficking of drugs is ensuring
efficiency of implementation of such control.

The purpose of this article is research of problems of determination of efficiency of control on trafficking of
drugs and its differentiation on stages with help of which the controlis performed, application on practice of
provisions of regulations existing in Ukraine concerning questions of the use of qualitative and safe
medicines, and also justification of conclusions directed on current legislation improvement in this sphere.

The concept of efficiency of control is closely connected with concept productivity, as the end result of
control- it is the key factor of determination of its efficiency. It is impossible to draw conclusions about
results of control without identification of practical consequences which affected on the content of activity of
object which is checked. From criterion of productivity inseparable is the criterion of effectiveness of control
which displays that positive influence, which control exercises on the under control object, ability of the
subject of control to provide timely and full implementation by object of control of recommendations,
instructions and requirements.

In our opinion, there is an imperfection of the legislation and continuous changes which leads to legal lack of
proper regulation on control of circulation of drugs which negatively influences on condition of
pharmaceutical provision of the population with qualitative and safe medicines.

The conducted research of administrative legal support of efficiency of control on the circulation of drugs at
the present-day stage of development, allows to come to the general conclusion about importance of changes
both as the organizations and legal support of such trafficking.

Key words: efficiency of control, circulation of drugs, quality of drugs, stages of control of drugs circulation.

[ocunenns ¢yHKIiNH AepkaBu i3 3a0e3MeUeHHs] KOHTPOIIO 3a OO0IrOM JKapchKUX 3aco0iB Ha
Cy4aCHOMY €Talll CYHPOBOIKYETHCS IMONIYKOM e()EKTHBHUX aJMIiHICTPaTHBHO-IIPABOBUX 3acO0iB
TAKOTO 3a0e3MEeUeHHs, IIJBUINECHHSIM pPOJIi MPAaBOBOTO PETYJIOBaHHS OOIry JIKapChbKHX 3aco0iB.
[IpoTe, 3acTocyBaHHS aJMIHICTPaTUBHO-IIPABOBUX 3aXOJiB y 3a3HadeHiil cdepi MOCHIIOE poOIb i
3HAYEHHS JIEPKaBHOTO KOHTPOJIO Yy cepi obiry mikapcbkux 3aco0iB. OTke, FOJOBHUM ACIEKTOM,
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MOB’SI3aHMM 3 00IroM JKapChKMX 3aco0iB, € 3a0e3ledYeHHs Ce(PEKTUBHOCTI 3IIHCHEHHS TaKOro
KOHTPOJTIO.

EQexTHBHICTb KOHTPOIIO 332 00irOM JTiKapChbKHUX 3aCO0IB € OAHUM 3 MPIOPUTETHUX 3aBlaHb JEPKABH 1
CIpsiIMOBaHe, HacamIepen, Ha 3a0e3neueHHs IpaB rpoOMajsiH Ha Oe3MeyHi Ta SKiCHI JiKapchKi 3aco0u
Ta Cpusie po3BUTKY (papmarieBTHIHOI chepr K HEBiJl'€MHOI CKJIaJJOBOI €KOHOMIKH KpaiHM.

Tak, Ha CBOTOMHI iCHye YMMAall0 TPOOJEM, TMOB’S3aHUX 3 MPAKTHYHUM BTUICHHSAM CIEIU(pIIHIX
MIPUHLIUIIB, OCKIJIBKY 3MIMCHEHHS! KOHTPOJIO 332 00iroM JiKapchKUX 3ac00iB Ha 3aKOHOJABYOMY DiBHI
HE 3aBXKIHM € JIEBUM, a OTKe, He 3a0e3neuye Halle)kKHOT e()eKTHBHOCTI.

VY pesynbTaTi IbOT0, METOIO CTAaTTi € AOCIHIIKEHHS MPOoOJieM BU3HAYCHHS e()EeKTUBHOCTI KOHTPOJIO 32
00iroM JiKapchKuX 3aco0iB Ta PO3MEKYBaHHs MOTr0 Ha €Tamy, 3a JOTIOMOTOK SKHX 3IHCHIOETHCS
KOHTPOJIb, 3aCTOCYBaHHS HA TPAKTUII MOJOXKEHb, MIIOYMX B YKpaiHIi HOPMATHBHHUX AaKTiB IIOJI0
MMUTaHb BXXUBAHHS SKICHUX Ta OE3MEeYHWX JIKapChKHUX 3ac00iB, a TaKOXK OOTPYHTYBaHHS BUCHOBKIB,
CIIPSIMOBAHUX Ha BIOCKOHAICHHS] YWHHOTO 3aKOHOJABCTBA B 3a3HAUCHIN cepi.

VY 3aKOHOJAaBCTBI «e(DEKTUBHICTH JIIKAPCHKOTO 3acO0y» KOPECHOHAYE TEPMIH «SKICTh JiKapCHKOTrO
3aco0y». BimmoimHo no crarti 1 3akony Ykpainm «[Ipo mikapceki 3aco0u», SIKICTB JIIKapChKOTO
3aco00y — 1€ CYKYIHICTh BJIIACTHBOCTEH, SIKi HAJalOTh JIKapChKOMY 3ac00y 3[aTHICTh 33J0BOJILHATH
CMIOKMBAYiB BIAMOBITHO JO CBOTO TIPU3HAYEHHS 1 BIANOBIJAIOTH BUMOTaM, BCTaHOBICHUM
3aKOHOAABCTBOM. 3 METOI0 3a0e3rneueHHs epeKTUBHOCTI (HAJIE)KHOI SKOCTI) JIKapChKOTO 3acoly,
JepKaBa 3iHCHIOE KOHTPOJIb MPOTATOM YChOT'O LHMKIY JIKapChKOro 3aco0y, MOYMHAKOYM 3 MOMEHTY
HOro CTBOpEHHsI, BUBEICHHS HA PUHOK Ta MPOTATOM IEpioay HOro MpUCYTHOCTI Ha PUHKY [1].

EdekTrBHa crcTeMa KOHTPOIIO HE BUHHMKAE BUMAAKOBO. Ha i1 ¢opMyBaHHs BIUIMBAa€e psf YMOB, cepen
CKJIQJIOBHX SIKMX €: SKICTh YIPaBIiHHS (30aTHICTh KEPiBHUITBA €(PEKTUBHO IUIAHYBaTH Ta KOHTPOJIIOBATH
poboty); kBamidikaliss mepcoHaldy i HOro 3[aTHICTh YITKO NOAEP)KYBAaTHUCS IOCAJOBUX IHCTPYKLIH;
HasIBHICTH TPYIOBHX pecypciB (HeoOXiqHa yMoBa ISl TONLTYy i poTarlii 000B’s3KiB) Ta (hiHAHCYBAHHS
TIPaIliBHUKIB Ta OPTaHiB, 0 3MiHCHIOIOTh KOHTPOJb. Mu moromkyemocs 3 mosutiero T.0. Komomoens, ska
3a3Hayvae€, 10 3aBJaHHAMH (DIHAHCOBOTO KOHTPOIIO € TAaKOX 3a0e3NedeHHs BHUKOHAHHS 1 JOJICpIKaHHS
3aKOHIB 1 (DIHAHCOBOI UCIMILUTIHU BCiMa JCP)KaBHUMH, T'POMAJCHKMMHU OpTaHi3allisiMH, ITOCaJIOBUMHU
0c00aMH 1 TpoMa/ISTHaMI; TIOTIEPE/PKEHHsI T4 YCYHEHHSI TIOpYIIeHb (PiHAHCOBOT IUCIIMTLUTIHY [2].

IToHsATTS €(heKTUBHOCTI KOHTPOJIIO TICHO MOB’si3aHe, CIOPiAHEHE 3 MOHATTAM HOro pe3ylIbTaTHBHOCTI,
OCKLTBKY KIHIIEBHH PE3YJbTaT, TOOTO CYKYITHICTh 00 €KTUBHUX HACIIJKIB KOHTPOIIO, — II€ TOJIOBHUH
KpuTepiii Bu3HaueHHs Horo edekrtuBHOCTI [3, 405]. He MoxxHa poOWTH BUCHOBKH TIPO pPE3YNIBTATH
KOHTPOJIIO 0e3 BUSBICHHS MPAKTHYHUX HACIHIAKIB, SKi BIUIMHYIW HA 3MICT JisUTBHOCTI 00’€KTa, 10
nepeBipseTbes. Bin kputepito pe3yabTaTUBHOCTI HEBIIUIBHHUN KPUTEPiil A1€BOCTI KOHTPOIIO, KN
BiJ0Opakae TON MO3UTUBHUI BIUIMB, SKHH KOHTPOJIb 3/IIMCHIOE HA MIJIKOHTPOJILHUH 00’ €KT, 31aTHICTh
cy0’ekTa KOHTPOJIIO 3a0€3ME€YUTH CBO€YACHE Ta IIOBHE BHKOHAHHA 00 €KTOM KOHTPOIIIO
peKoOMeHaIlii, BKa3iBoK 1 BUMOT [3; 4].

EdexTuBHMIT BHYTPIIIHBOTOCIIOJAPCEKUN KOHTPOJIb BUTPAT PUHKY MOKE OYTH JOCSTHYTHH TUTBKH
HUISIXOM TIOPIBHAHHS (DaKTUYHUX BHTPAT Y MOMEHT iX MOHECEHHS 3 BiMOBIAHUMH BUTpaTaMH, IO
nepeadayueHi O pKeTaMu, HOpMaMu Ta CTaHIapTaMu [5].

EdexTuBHICTD 3/1IICHEHHS KOHTPOJIO MOXKHA PO3TIIS/IaTH y TUIONIMHI aHANi3y KOHTPOJBHHUX TOYOK,
IO JIKUTh Yy TPUBEKTOPHIM IUIOLIMHI OLIHKU. 3 OAHOTO OOKy, 1€ OLiHKa HAaNpAMKY KOHTPOJBLHOI
TOYKH, IO Tependayae coOO0 OIMHKY JOCTOBIPHOCTI Ta CBOEYACHOCTI BiJOOpakeHHs OOJIIKOBO-
aHAITUYHUX JaHUX Ha KOXHIW 13 3a3JaJierib BU3HAUEHHX KPUTHUYHHX TOUOK. AHAI3YETHCA, UM
JIOCSATHYTa MeTa 3a JIAaHOK KOHTPOJIBHOK TOYKOK0, BUKOHABII, 32CO0M KOHTPOJTIO, 32 JIOTIOMOTOO SIKHX
3/IIHCHIOBABCS KOHTPOJIb (TeXHi4HI 3aco0u, [T-cucTeMu, TOKYMEHTH 1 3BIiTH).

Orinka ormnepamiiHol €(peKTHBHOCTI KOHTPOJBHOI TOYKH Iependadyac BHU3HAYCHHS Ta BHUSBICHHS
BIIXWJICHB 3 YpaxyBaHHSIM OIO/KETHUX JaHUX; [TONEPEIKEHHS, BUSBICHHSI, JIarHOCTUKY Ta YCYHEHHS
NOpYILICHb; BHSIBICHHA Ta MoOimizamito pe3epBiB. OTxe, Ha IbOMY eTalli BiIOYBA€TbCs aHami3
MOTIEPEKYIOUMX Ta KOPUTYIOUHMX 3aX0/IiB Ta 3ac00iB 3 00Ky YIPaBIiHCHKOTO MEPCOHAIY.
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He MeHIT BaXJIMBUM €TarmoM TIPH BU3HAYEHHI €()eKTHBHOCTI BHYTPIITHBOTOCIIOAAPCHKOT0 KOHTPOITIO €
owiHKa JoJckKoro daktopy. Hacammepen, motpiOHo ouiHuTH npodeciiiHuii piBeHb, JOCTATHICTH Ta
HEOOXiAHICTh 3HaHb MIEPCOHANY, L0 3A1MCHIOE KOHTPOJIbHI (YHKIIT Ha MiAMTPUEMCTBI.

Or1iHKa KOHTPOJIIO Ta WOTO €(EKTUBHICTH OIIHIOETHCS, HACAMIICPE.l, YIPABIIHCHKHM ITEPCOHAIIOM.
Jlnst arpoXOJIMHTIB OCOONHMBO BAaXIIMBE 3HAYCHHS Ma€ HAJCKHHUM YHHOM OpraHi3oBaHa CHCTEMa
KOHTpomo Ta Horo edexktnBHE (QYHKIIOHYBaHHA, M0 TIOB’S3aHO He JHUIIe 3 MoTpedaMu
YIPaBIiHCHKOTO TEPCOHANY Ta BIACHWKIB, a W TMPH BHUXOJI HAa MDKHApPOAHI PHUHKH 3aTy9IEeHHS
KamiTany, J¢ HaJCKHUM YHHOM OPraHi3oBaHa Ta ()YHKIIIOHYHOYa CUCTEMa BHYTPIITHBOI'O KOHTPOJIO
Ta KOPIIOPATUBHOTO YIPABIIHHS € 000B’I3KOBOIO BUMOTOO.

OrmiHka KOHTpOJIO Tmependadae CcoOOK  OIiHKY, Hacammepesl, KOHTPOJBHUX MPOLEIyp, IO
3MIACHIOIOTECSA CY0’€KTaMH BHYTPIIIHBOTOCTIOAAPCHKOTO KOHTPOJIO JUTSI MiHIMI3amii M YHUKHEHHS
pusukiB. OTKe, BXXITUBO TEPEBIpUTH e(DeKTHBHICTH OpraHi3allii KOHTPOJIBHUX MPOLEAYp, IEPEBIPUTH
(akTyHe X BUKOHAHHS, PO3POOMTH pEKOMEHAallli 3a pe3ylbTaTaMH OIlHKA e(eKTHBHOCTI
opranizauii Ta pakTHYHOTO BUKOHAHHS KOHTPOJIBHUX MPOLEAYD.

Ominka edekTuBHOCTI (DYHKIIOHYBaHHS BHYTPIIIHBOTOCHOJAPCHKOTO KOHTPOJIIO MOXKe BigOyBaTHCS
K BCEpEIWHI TMIAMPUEMCTBA OKPEMHMH HOro ciyxOamu 4 cy0’ekTamMu B3OiCHEHHS, Tak i
30BHIMHIME cy0’ekTamu. llpn 1mboMy BHIUISIOTH JBa METOAW OIHKHU: sKicHWH (abo excrepTHa
OITiHKA) Ta CTATHCTUYHUH (200 KiJIbKiCHA OITIHKA).

KonTpounb sKxocTi TiKapchKoro 3ac00y MOYMHAETHCS TIiJ] 9ac MPOBECHHS KITIHIYHUX BHIIPOOyBaHb. Ha
BOMY €Talli KOHTPOJIb 3a0e3Meuy€eThCs IUISTXOM JIilEH3yBaHHS yCTaHOB (KIiHIYHUX 0a3), sIKi MOXKYTh
3MIACHIOBATH KITIHIYHI JIOCTIDKEHHS, a TaKOX NUIIXOM 3aTBEPIDKEHHS NPOTOKONY KIIHIYHHX
JOCIiPKEHb, KOHTPOJTIO iX Mepebiry Ta 3aTBepyKEHHS Pe3yJIbTaTiB.

OnHak, BBO)KA€MO TPaBHIBHUM, TIEPIIMM €TarloM KOHTPOJIO SKOCTI JIIKapChbKOTo 3ac00y Ha3BaTh HOTo
neprkaBHY peectpamito. [1ig yac geprkaBHOT peecTparlii TikapchKOTO 3ac00y KOXKHA JepKaBa, B 0co0i 11
YIOBHOB)XCHHUX OPTaHiB, OQillifHO BU3HAE TOM YW IHINHUH JIKapChKAW 3acid TakuM, IO BiAIOBiIaE
BCTAaHOBJICHUM BHMOTaM SIKOCTi, BUPIIIYIOYM PO IOMYyCTUMICTh HOTO MIMPOKOT'O BHKOPHUCTAHHS
rpoMajsiHaMU Ha 11 TepUTOPii.

3 MeToro 3a0e3neveHHs eEeKTUBHOTO KOHTPOIIO SIKOCTI JIIKAPCHKHUX 3ac00iB, JepKaBU CTBOPIOIOTH
CHelialibHI OpTraHy 1 cIy)0u, BIPOBAKYIOTh BiIMTOBIIHI KOHTPOIIBHI TIPOIIEyPH Ta HOPMATHBH.

B VkpaiHi, sk 1 y OUIbIIOCT] IepkKaB, MEXaHi3M KOHTPOJIIO SIKOCTI JIKapChbKUX 3aco0iB, SK MiJ 4ac ix
peectpanii Tak 1 B mpoueci ix o0iry Ha Tepuropii YKpaiHM, HampanbOBYBaBCS pOKaMu. Tyt
BUKOPHCTOBYBABCSI SIK BJIACHWUH JOCBiJl, TaK 1 JIOCBiJ NEpeJOBUX KpaiH, 10 B KOMILICKCI Jalio
MOJKJTUBICTh CTBOPUTH JIOCUTh €()EKTUBHY CUCTEMY KOHTPOJIIO.

Ha Hamy ayMKy, BUIIEBHKIIQJCHE CBIIYUTH MPO HEIOCKOHAIICTh 3aKOHOIABCTBA Ta MOCTIMHI 3MIHH
HOPMATHUBHO-TIPABOBOT 0a3M, MPO MPAaBOBY HEBPErYJIbOBAHICTH KOHTPONIO 3a OOIrOM JIIKaPCHKHX
3aco0iB, siIKa HETAaTHBHO BIUIMBAE HA CTaH (apMaleBTHYHOTO 3a0€3MEUYCHHS HACCIICHHS SKICHUMH Ta
e(heKTUBHUMH JIIKapCHKUMH 3aCO0aMH.

JlpyruM eTaroM KOHTPOJIIO SKOCTI JIIKapChKOTO 3aco0y € KOHTPOJIb ITiJl Yac WOro 3actocyBaHHs. Ha
[BOMY €Tali KOHTPOJIbHI 3aXOAH CIPSIMOBYIOTBCSI Y KITBKOX HampsIMKax: KOHTPOJb BHPOOHHIITBA
JKapChKUX 3aco0iB; KOHTPOJIb SKOCTI JIIKAPCHKHX 3acO0IB MijJ 4Yac iX BBE3CHHS Ha TEPHUTOPIIO
VYkpainu; KOHTPOJIb SIKOCTI JTIKApChKHUX 3aC00iB y MpOIeci iX NpoJaxKy KIHLIEBUM CIOXHBaYaM.

[Ipu mpoMy crif 3a3HAYWTH, IO HAHOIMBII €()EKTHBHHMH METOJAMH JIEPKaBHOTO pETrYJIFOBAaHHS
BBKAIOTHCS EKOHOMIYHI, MpaBoBi Ta cormianeHi. OpraHizamiiiHi 1 agMiHICTpaTHBHI METOIU
JICP)KAaBHOTO BIUIMBY BB@KAIOTHCA MaIOC(PEKTUBHMMU 1 MOTPEOYIOTh YAOCKOHAJIEHHS 3 METOM0
MIBUIICHHS 1X e()eKTUBHOCTI.

Y Oinbmiocti po3puHyTHX Kpain €Bporu, CIIA i SnoHii OCHOBHUMH HAaNpsIMKaMu isJIbHOCTI
PEryIsTOpHUX OpraHiB y cepi o0iry Jikapcbkux 3aco0iB €:

- cTaHAapTH3auis y cgepi KoHTpodro skocTi (IHcTuTyT hapmakornei);

- cucTeMa HANEXKHUX MPAKTUK PO3POOKH JIKapChKUX 3aco0iB, iX IOCIIKEHHS, BUPOOHUUTBO,
muctpuOyiis ta npomax (Hamexxna maGoparopua mnpaktuka (GLP), Hamexna kimiHiuHa
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npaktuka (GCP), Hanexxna BupoOnuua mnpaktuka (GMP), Hamexxna npaktrka 30epiraHHs
(GSP), Hanexna npaktuka quctpudyuii (GDP) ta Hanexxna anteuna npakruka (GPP);

- (dapmarieBTHUHA 1HCTIEKIIiS 1 KOHTPOJIb 00ITy MPOAYKIIl Ha PUHKY;

- ¢bapmHarnag, skuii € 30opoM iHdopmaii mpo eheKTUBHICTH Ta OE3MEUHICTh JIKAPCHKUX 3aC001B
[6].

Cucrema KOHTPOJTIO SKOCTI B IUX KpaiHaX OXOIUTIOE BCi €TaNN KUTTEBOTO ITUKITY JIKapCHKHUX 3aCO0IB!
po3poOKa, MOKITIHIYHI Ta KIIHIYHI JOCTIHKEHHs, BAPOOHHUIITBO, TOIYCK Ta OOIT JIIKapChKUX 3ac00iB HA
(dapManieBTHIHOMY PHUHKY. Ba)XITMBHM acmeKToM MisJIbHOCTI PEryiasTOPHHUX OpPraHiB € KOHTPOJb
SAKOCT1 aKTHBHUX CyOCTaHLi Ta TOMOMDKHUX 3ac00iB. JisIbHICTH 3 KOHTPOJIO SKOCTI, €peKTUBHOCTI
Ta OE3MEeYHOCTI JIKApPChKUX 3ac00iB MOKIAJCHO Ha PEryJSATOPHI Ta HArJSA0BI OpraHU KpaiHu, KpiM
TOTO, IHCIIEKIIAHY AiSUTbHICTE 3A1MCHIOIOTh MDDKHAPOJHI OpraHisarii, Taxi, sk BcecBiTHS opraHizaris
oxoponu 310poB’s (BO3) [7].

3asBka Ha Bctyn Ykpainu y PIC/S Oyna nogana me y 2003 porri. 3aBepmianbHAN eTar MpueTHAHHS 10
PIC/S, sixmii nomnsirae y mpoBeAeHH] ayAnuTy AisuibHOCTI epkiaikcayxOu Ykpainu. Pesynsrati aynuty
MOKAa3ali MO3UTUBHY OLIHKY CUCTEMH KOHTPOJIO SKOCTI JTIKapChbKUX 3ac00iB B YKpaiHi.

Ha nymxy A. TopbaTeHko, iCHylO4Ya cHCTeMa KOHTPOJIO SIKOCTI JIIKapCBKHX 3aco0iB 3arajiom
BIJINIOBiIa€ BHUMOTaM MIDKHApOAHHMX cTaHaapTiB. [Ipm domy, He 3BaxarouWm Ha TakKe CIPOLICHHS
MpOIeAyp, TapMOHI3allisl 3aKOoHOAAaBcTBa YkKpainm 3 Bumoramu PIC/S Hamacte MOXIHBICTB
MiIBUIIATH €(QEeKTUBHICTh KOHTPOJIIO SKOCTI JIKAPCHKUX 3ac00iB, 4YOMY CHpHUSATHME OOMiH
iH(pOpMaIIi€ro Ta JOCBIIOM IHCIEKIIii Pi3HUX KpaiH, BIPOBaKEHHS NepeaoBux ctanaaptis GMP [8].

HarionanbHa momiTHKA 100 JTIIKAPCHKUX 3aC00iB € CKIIAJ0BOIO MOJIITUKU JCPKABH B Tally3i OXOPOHH
3I0pOB’sl. 32 YMOBH BiJICYTHOCTI HAJISKHOTO 3a0€3MEUCHHS SIKICHUMH JIIKApChKUMU 3aco0amu abo ix
HEepalioOHAIbHOTO BUKOPHUCTAHHS IIOTEPIIA€ BCS CHCTEMa OXOPOHH 37I0pPOB’s, OCKUIBKH pPiBEHb
MEINYHOTO OOCITYrOBYBaHHS HACEIECHHS O€3IMOCepeqHbO 3aJEKUTh Bi CTaHy (QapMaIeBTHIHOTO
cektopa kpainu. [lo cyTi HamioHanbHAa TOJNITKA M0N0 JIKApCHKUX 3acO0iB CIpsSMOBaHAa Ha
3a0e3MeUYeHHs] 3aKOHHOCTI Ta CTa0lIBbHOI AisUTFHOCTI Taly3i 1 Mae rapaHTyBaTH AOCTYIHICTb, SKICTh Ta
e(eKTHBHICTh JIKapChKUX 3ac00iB, pallioHaNbHE X BUKOpHUCTaHHS [9].

JlocsirHeHHsSI pe3yNbTaTiB Yy Oynb-AKii JisUTbHOCTI HEMOXJIUBE 03 HAaJCKHOTO 3a0e3eUYeHHs
opranizarnii. ToMy 30BHIIIHS OpraHizalifHO-KOHTPOJIbHA AISUIBHICTH Yy cdepi 00iry IiKapchKux
3aco0iB — IIe CYKYITHICTh JIiif 3 OpraHi3allii CHCTeMH i MpoIecy KOHTPOJIO, BU3HAUYECHHS METOIMKH 1
TaKTHKU HOTO 3/1iHCHEHHS, JOTPUMaHHS YMOB HOT0 €()eKTUBHOCTI.

Tak, mocrana motpeda BHECTH BiJNOBiAHI 3MiHM Y 3aKOHOAABCTBO YKpaiHW 3 METOIO MOIIMPEHHS
KOHTPOJIIO 32 00IrOM MiAKOHTPOJIBHUX JKAPChKUX 3aCO01B.

OTxe, HaralbHUM € 3JIHCHEHHS TaKWX 3aXOMdiB: yJOCKOHAJCHHS HOPMAaTHBHO-TIPaBOBOI 0asu;
MIPOBEJICHHS. MOHITOPHUHTY TOIIMPEHHSI HE3aKOHHOTO O0ITY JIIKapChKHUX 3ac00iB Ta IMOB’S3aHUX 3 UM
BTpaT CYCIIJIbCTBA; YAOCKOHAJICHHS CHUCTEMH KOHTpONO y cdepi 00iry JikapchKux 3aco0iB Ta
HEJIOMYIIEHHS X He3aKOHHOTO 00Iry; BXKHTTS 3aXOJiB II00 MaTepialbHO-TEXHIYHOTO Ta KaJIpOBOTO
3MIIIHEHHS MIAPO3MALIIB, SIKi BeIyTh OOPOTHOY 3 HE3aKOHHHUM 00IrOM JIiKapChbKHX 3aco0iB; iHTErpailis
VYkpainun y eBporneiicbkuil iHQopMamidHUi MmpocTip, oOMiH iH(opMalieo 3 THTaHb OOpOTHOHM 3
HE3aKOHHUM 00IiroM JKapChKMX 3aco0iB; IOJaJIbIIEe YIOCKOHAJICHHS MeXaHi3My OOpoThOM Ha
JIep>KaBHOMY piBHI 3 HE3aKOHHHUM OOIrOM JIIKapChbKHX 3ac00iB HUIAXOM pedOpMyBaHHS CTPYKTYpH
NPaBOOXOPOHHOI CHUCTEMH Ta MPUBEAEHHS ii y BiAMOBIAHICTH O CBITOBHX CTaHIAPTiB; 3M1HCHEHHS
e(heKTUBHOTO KOHTpPOIO y cdepi 00iry mmikapcbKuMX 3aco0iB 3TifHO 3 Y3SITHMU YKpaiHOKO
BiJIIOBIIHUMH 3000B’sI3aHHSIMH TIE€PE]] MIXKHAPOIHUM CITiIBTOBAPHUCTBOM.

OTxe, cydacHUI eeKTUBHUN KOHTPOJb 32 00IrOM JIIKAPCHKHUX 3ac00iB, Y MOPIBHIHHI 3 MPOBITHUMHU
KpaiHamu €Bporeiicbkoro Coro3y, MPOBOIUTHCS Ha 3acaax aJMiHICTPATHBHOTO Ta papManeBTHYHOTO
mpaBa, K METOAOJIOTIYHOI OCHOBU OpraHi3allifHO-IIpaBOBOI MPOLEAYPH YIOCKOHAICHHS Jep KaBHOI
KOHIIETIIi KOHTPOJIFO 32 00IroM JIiKapChKUX 3ac00iB, IO CIPHUSE BTUICHHIO MPOrpaMu Ha JOCTYI JI0
JKUTTEBO HEOOXITHUX, SIKICHUX, O€3MIeYHHX 1 EKOHOMIYHO JOCTYITHUX JIIKAPChKUX 3aC00IB.

FOpuouuni nayku
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VY 3B’3Ky 3 HOPUUHATTAM HOBOro 3akoHy Ykpainm «IIpo mikapchki 3acobu», mepen KaGineTom
Minictpie YkpaiHW mocTano HOBE 3aBOaHHA — CTBOPEHHS €(EeKTUBHOI CHCTEMH JAEp>KaBHOTO
YIPaBIiHHS 3 YITKUM TUIAHOM 31iHCHEHHS! KOHTPOJIIO 3a 00iroM JliKapCchKuX 3ac00iB.

Posrnsimatoun aHamiz perynsaTOpHOrO BIUIMBY 1O MpoekTy posnopsupkenHs KMY "[Ipo cxBaneHHs
Konnenmii JlepkaBHOi  minmboBOi mporpamMu  3amoOiraHHss Ta MPOTHAIl  BHUPOOHHUITBY 1
PO3MOBCIOKEHHIO (aTbCcH(iKOBAaHUX Ta HEAKICHUX JIIKAPCHKUX 3acO0iB 1 MeOUYHOI MPOMYKIli Ha
niepioz 1o 2015 poky" Oyiio OKpecieHO OCHOBHI I[iIi Ta 3aBIaHHS MPUAHATTS 3alIPONIOHOBAHOTO aKTa.
lonoBHOIO MeTOO TMporpaMy € MiABHLICHHS €(EeKTUBHOCTI 3aralbHOJACP)KABHUX 3aXOJiB,
CHPSIMOBaHMX Ha 3amoOiraHus o0iry ganbcudikoBaHUX JiKapChKUX 3acO01B 1 MEAMYHOT MPOAYKIil Ha
TepuTopii YKpaiHu; 3a0e3NeUYeHHsT HACEICHHS SKICHUMH Ta OC3MEeYHMMHM JIIKAPCHhKUMU 3aco0aMu i
MEIMYHOI0 MPOIYKIN€0; MPUBEIECHHS HAIllOHATFHOTO 3aKOHOJABCTBA Yy cepl OXOPOHU 3/I0POB’S Y
BIJIMOBIHICTG 10 MDKHApOTHUX 3000B’si3aHb, Y3ITUX Ha cebe VYKpaiHOW; TOCHIICHHS
BiJIMTOBITaIbHOCTI 32 00ir (anbcrikoBaHUX Ta HEAKICHUX JIIKAPCHKUX 3aC00IB 1 MEIMYHOI MPOITYKITil;
MoJanblle HaJaro/JpKeHHs CHIBpOOITHHLTBA 3 IHIIMMH OpraHaMH BHKOHABYOI BiIaad Ta 3
BiJNOBITHUMH CTPYKTYpaMHM IHIIMX KpaiH Ta MDKHApOJHMMHU opraHizamisimu. [IpuitHATTS mporpamu
JI03BOJIUTH OKPECITMTH MOXKIIMBOCTI JIEpKaBHOI MiATPUMKH 3aroliranHio o0iry danbcudikoBanux ta
HESKICHUX JIIKapChKUX 3ac00iB 1 MEAMYHOI TTPOAYKIIi.

[IpoBeneHe mocimipKeHHS aJMiHICTPAaTHBHO-TIPABOBOTO 3a0e3MedYeHHs e()EeKTHBHOCTI KOHTPOIIO 3a
00iroM JTiKapCchKHX 3aC00iB HA CYYaCHOMY €Tarli pO3BUTKY, JO3BOJISE NIMTH 3arallbHOTO BHCHOBKY TIPO
Ba)KJTUBICTh 3MiH SIK OpraHi3allii, TaK i MpaBOBOTO 3a0e3MEUeHHsI TAKOTO 00iry. 30kpeMa, BOA4aeThes
JOLTBHUM CTBOPEHHSI 4iTKOTO MPABOBOTO PErYNIIOBaHHS KOHTPOJNIO 32 00IrOM JIIKapChKHUX 3aco0iB,
HUISIXOM MPUHHATTA 3akoHy YKpainy «[Ipo aep:kaBHHIT KOHTPOJIb 32 00iroM Jlikapcbkux 3aco0iBy. Le
HaJacThb MOXKJIUBICTh TIPOBEACHHS KOHTPOJIBHUX 3aXOMiB OUIBII MPO30PUMH, CTBOPUTH YMOBHU IS
3a0e3MeYeHds OXOPOHW 3JI0pOB’S HACENIeHHS, NUITXOM BHIYYeHHs 3 00iry HeskicHHX abo
(anpcudikoBaHUX JTKaPCHKUX 3aC00IB.
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0 IMTAHHSA AJMIHICTPATUBHO-ITPABOBOT O PEI'YJIFOBAHHS IEP/ KABHO-
IPUBATHOI'O TIAPTHEPCTBA 3A 3AKOHOJIABCTBOM YKPAITHU

bonnapenxo J.C., cT. BUKIagau

beposncorutl incmumym 0epaicagno2o ma MyHiyunaibHo2o ynpaeiiHHsl
Knacuunozo npueammnozo ynieepcumemy

VY crarTi aHaNI3yIOTHCS TEOPETHYHI 3acaii, 3MICT Ta 0COOIMBOCTI aIMiHICTPATHBHO-TIPABOBOTO PEryTIOBAaHHS
Jep’KaBHO-TIPMBAaTHOTO MapTHEPCTBA 3a 3aKOHOJABCTBOM YKpaiHM. ABTOPOM OOIDYHTOBaHa Te3a IIPO
KOMIUIEKCHHH XapakTep TaKOro iHCTHTYTy IIpaBa, SK JAepKaBHO-NPHUBATHE IApTHEPCTBO 1 JOMiHYBaHHS
aJIMiHICTPaTUBHO-TIPABOBHX HOPM, IO JO3BOJIIE TOBOPUTH TIPO aAMiHICTPATHBHO-TIPABOBY IPHPOIY
JiepKaBHO-TIPUBATHOTO MapTHepcTBa. [IpoaHanizoBaHi iCHYIOYi aJMiHICTPaTUBHO-TIPABOBI PEKUMHU Y cdepi
cmiBpani cy0’ekTiB myOIigHOT aAMiHICTparii 3 IPUBaTHUMH NAapTHEPAMHU.

Kniouoei cnosa: Oeporcasno-npusammue napmuepcmeo, nyoOauHa aoMiHICMpayis, aOMIHICMPAmueHo-npasose

Pe2ynio6anHa, AOMIHICMPaAMuUeHO-NPaBOSUIL pexcum, nyOriuHutl napmHep.

bonnmapenko JI. C. K BOIIPOCY AJIMUHHUCTPATUBHO-IIPABOBOI'O PEI'YJIMPOBAHUA
TOCYAAPCTBEHHO-YACTHOI'O ITAPTHEPCTBA TIIO 3AKOHOJATEJIbCTBY VYKPAMWHBI /
BepastHCKHMIT MHCTHUTYT TOCYZapCTBEHHOTO M MYHHIMIIAIBHOTO ympaBieHHs Kiaccndeckoro mpHBaTHOTO
YHUBEpPCUTETA, YKpanHa
B crathe aHamM3HPYIOTCS TEOPETHYECKHE OCHOBBI, COJEp)KaHWE W OCOOEHHOCTH aJMHHHCTPATHUBHO-
MPaBOBOTO DETYIHMPOBAHHS TOCYAAapCTBEHHO-YACTHOTO IIAPTHEPCTBA IO 3aKOHOJATENBCTBY Y KPAHHBL
ABTOpOM O0OOCHOBAaH Te3UC O KOMIUIEKCHOM XapaKTepe TaKoro HHCTUTYTa IpaBa KakK TOCYAapCTBEHHO-
YaCcTHOE MapTHEPCTBO M JIOMUHUPOBAHUU aJMUHHUCTPATHBHO-IIPABOBBIX HOPM, YTO IO3BOJIIET TOBOPUTH 00
aJIMUHHMCTPAaTUBHO-NIPaBOBOM IpUpOAE TrOCYJapCTBEHHO-YaCTHOIO TapTHEpCTBa. I[IpoaHamu3upoBaHbI
CYIIECTBYIOIIE aJMHHUCTPAaTHBHO-TIPABOBBIE PEXUMBI B cepe rocyAapCTBEHHO-4aCTHOTO MapTHEPCTBa U
ONIPENENICHbl ~ ITIEPCIEeKTHBBl  Pa3BUTHS  aJMUHHCTPATHBHO-TIPABOBOTO  pETYNHpoBaHMS B cdepe
COTPYAHHYECTBA CYyOBEKTOB ITyOIMIHON aMIHUCTPAIIIH C YACTHBIMHU NTApTHEPAMHU.

Kniouesvie cnosa: cocyoapcmeenno-uacmuoe napmuepcmeo, nyoruuHas dOMUHUCMPAYUA, AOMUHUCIIPAMUBHO-

npasogoe pezyruposanue, AOMUHUCMPAMUBHO-NPABOBOL pedcuM, NYOIUUHbIL napmuep.

Bondarenko D.S. TO THE ISSUE OF ADMINISTRATIVE LEGAL REGULATION OF STATE-
PRIVATE PARTNERSHIP ACCORDING TO LAWS OF UKRAINE / Berdyansk institute of state and
municipal administration of Classic privatnyy university, Ukraine

The author analyses theoretical basis, contents and peculiarities of administrative legal regulation of state-
private partnership in Ukraine. The author reasons the thesis that the state-private partnership is a key
mechanism of public administration in the economic field; the administrative legal regulation makes a core of
normative legal regulation, added with civil, business and finance legal regulation.

The author supports the concept of A.E. Sazonov — «the concept of two keys» according to which a certain
project of state-private partnership can be realized only through mutual cooperation and mutual responsibility
of all partners. The administrative-legal nature of state-private partnership is based on a priority of public
interests and the necessity for a state and private partners to act towards the same direction.

The author analyses the existing administrative legal modes in the field of state-private partnership and offers
to define state-private partnership as an integrated administrative legal mechanism of cooperation of an entity
of public administration (state bodies and local government bodies) with private partners for the sake of
public interests that is characterized by multi-structural functional consolidation of financial, property,
managerial and other resources of state and private partners; the goal is to reach social and economic effect on
the basis of creating, modernizing and functioning public infrastructural objects or providing public services.
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CydacHwuil etar po3BUTKY CYCHIIBCTBA 1 IepyKaBy nependadae akTHBHUM PO3BUTOK 1 TICHY B3a€MOJIIFO
MiX myOJidHOIO 1 mpUBaTHOIO chepaMu AisiabHOCTI. [IpaBoBe ocMHCIEHHS HOBUX 3aKOHOMIPHOCTEH
CYCIIITBHOTO PO3BHUTKY CIIOHYKAa€ A0 HOBOTO PO3YMIHHS DPOJI TpaBa i 3B’SI3KIB MiX JEP>KaBOO 1
TPOMaJSTHUHOM, HACHIIZIKOM 4OTO € peOpMyBaHHS aAMiHICTPaTUBHOTO MpaBa.

Sk ciymHO 3a3HaumB B.K. Konmakos, mpuHIMNOBe 3HAUEHHS T TIEPEOCMUCIEHHS (DAaKTHIHOTO 3MICTY
aIIMIHICTPAaTUBHO-TIPABOBUX BIJJHOCUH 1 OHOBJICHHS TpeaMeTa aJMIiHICTpaTHMBHOTO IIpaBa Malld JBa
TEOPETHYHHX BHCHOBKH, a came: 1) aaMiHiCTpaTMBHE MPaBO HE MOXE PO3BHUBATHUCS SIK MOHOIIEHTPHYHA
rajgy3b; 2) aiMiHICTpaTHBHE TMPaBO € MPaBOM MONICTPYKTYpHHM. He MeHIm 3HadHy poib Bimirpano
CIPUUAHATTS YKPAiHCHKUM aIMIHICTPATUBHUM MPABOM K B2YKJIMBOTO CUCTEMOYTBOPIOKOUOTO KOMIIOHEHTA
Horo mpemMeTa, BITHOCHH, [0 BUHUKAIOTh 3a IHIMIATHBOO MiJBJIaTHOI CTOPOHH, SIKi OYIIN BIIPOBADKEHI Y
BITUM3HSIHY a[IMiHICTPaTUBHO-TIPABOBY TEOPIIO Mijl HA3BOIO PEOPIMHALINHMX BIIHOCHH, IOTIM OTPUMAIIN
Ha3BY «CEPBICHUX» BIJTHOCHH, 1, HAPEIIITi, BiTHOCKH myOsivnuX [ 1, 101-102].

[TyGniyHO-TIpUBaTHE MAPTHEPCTBO SIK MPABOBUH 1HCTUTYT 3’ ABIsieThes B YKpaini B 2010 p. y 3B’ 513Ky 3
MpuiHATTAM 3aKoHy YKpainu «lIpo mepxkaBHO-TIpUBaTHE MAapTHEPCTBO» [2] i po3rismaeThCs SK OHA
3 YMOB YCIIIIIHOTO COLIATbHO-€KOHOMIYHOTO PO3BUTKY KpaiHW. Y TOM ke 4ac MOKHa KOHCTaTyBaTH,
0 Ha CHOTOJIHI HAYKOBO-OOIPYHOBaHOT HOPMATHBHOI OCHOBH JUIA MapTHEPCTBA OpPTraHiB IyOIidHOT
Blaau 1 Oi3HEC-CTPYKTYp B YKpaiHi IlIe HE CTBOPEHO, IO CTAaBUTh IEBHI TEOPETHKO-TIPAKTHYHI
3aBJaHHS Iepel BITUU3HIHOIO IOPUANIHOI0 HAYKOIO.

Cnin 3a3Ha4UTH, MO TPOOJIeMa JIEPKABHO-TIPUBATHOTO MApPTHEPCTBA € OMHIEI0 3 HAWBAKIMBIIINX IS
HAYKOBIIIB 1 3aKOHOJABIIIB HE JIMIIEC BHACIIJIOK TOrO, III0 BOHA BIJHOCHTHCS MO elieMeHTiB Konuemmii
JIOBFOCTPOKOBOTO PO3BHTKY YKpaiHH, ane i y 3B’A3Ky 3 BUHHKHEHHSM HOBOi PEATbHOCTI B3a€EMHH
LICHTPAJII30BAHOT0 YIIPABIiHHS 1 JCLCHTPATi30BaHOI EKOHOMIYHOI Ta COMialbHOI AissibHOCTI. Ha
CHOTO/THIIITHIN JIEHP 3’SICYBaHHIO MiJISTAIOTh MEXi, IPEAMET Ta METOIH ITyOJIiTHO-TIPABOBOTO 1 IPUBATHO-
MPaBOBOIO PErYJIIOBaHHA Yy cdepi CHiBpOOITHUIITBA MDK ITyOJIIYHOIO aJMIHICTPAI€l0 Ta NMPUBATHUMH
oco0aMu Ha JIOTOBIPHHX 3aCajiax, HII[IaTOPOM SKOTO MOXKYTh BUCTYIIATH OOHIBI CTOPOHH TaKoi YTOIH.

3 ypaXxyBaHHSIM CydYaCHHUX TCHJICHIIIM BIJHECEHHS JO TpeaMeTa aJMiHICTPaTUBHO-TIPABOBOIO
perymoBaHHs MMyONMiYHMX (PEOpAWHAINIHNX) BiJIHOCHUH, MOXKHA CTBEPKYBATH, 1110, HE 3BaKAIOUM Ha
KOMIUICKCHHH XapakTep IMpPaBOBITHOCMH Y cdepi JepKaBHO-MPUBATHOTO (MyOJIiYHO-TIPHBATHOIO)
nmapTHepcTBa (aHrL. — public-private partnership), TOMIHYIOUMMH € came aIMiHICTPaTUBHO-TIPABOBI HOPMH,
110 1 J03BOJISIE PO3TIISIIATH TyOJIIYHO-TIPUBATHE MAPTHEPCTBO B aJIMiHICTPATHBHO-IIPABOBOMY aCTIEKTI.

3akoHOJaBUE MO3UIIIIOBAHHS JIEPXKABHO-TIPUBATHOTO MAPTHEPCTBA SK OJHIET 3 HAMBAXIIMBIIINX YMOB
YCHIITHOTO COIiaThHO-€KOHOMIYHOTO PO3BUTKY KpaiHH 1 SKiCHO HOBOI MOJIENI B3a€MOBITHOCHH MiXK
cy0’ekTamu MyOJIiYHOT —ajMIHICTpaIlii Ta NPUBATHUMH 0CO0AMHU, 3YMOBHJIO aKTHUBI3aIlil0
JOCTITHALILKOTO TOIIYKY TPEICTaBHUKAMK aJMiHICTPAaTUBHO-TIPABOBOI, IHMBUTLHO-TIPABOBOI Ta
TOCHOAapPCHKO-TIPaBOBOi Haykd. Tak, OKpPEeMHM acleKTaM JAep:KaBHO-TPUBATHOTO MapTHEPCTBA
npuninero yeary B gociimkeHHsx O.M. Bunnuk [3; 4], I'JI. 3namencekoro [5], [.B. Cmacu6o-
®areenoi [6], B.€. Cazonosa [7; 8] C.B. Tepemenka [9], [1.B. Hlnukosa [10], O.A. Measenesoi [11],
O.B. llanosanogoi [12], K.O. Hacreuxo [13], I".B. beminpkoi [14], O.0. Xoaupesa [15], A.O. Poxina
[16] Ta iH. Y TO¥i e Yac CJIiji KOHCTATyBaTH, 1110 HassBHI HAYKOBI JDKepena B OUIBIIOCTI PO3IIISIIA0Th
CHiBpOOITHULTBO MK MyONiYHUMHU 1 NPUBATHUMH MapTHEPaMH Kpi3b MPH3MY NPHUBATHO-IPABOBHX
BIJIHOCHH, 1[0 OOTPYHTOBYE MOTPeOy MOrIMOICHOI0 AOCITIKSHHS caMme aIMiHICTPATHBHO-TTPABOBUX
aCIIEKTiB AeP’KaBHO-TIPUBATHOT'O TAPTHEPCTBA.

Mema cmammi — BU3HA4YeHHsI TIOHATTS, 3MICTy Ta OCOOJIMBOCTEH aaMiHICTpATHBHO-TIPABOBOTO
peryIOBaHHS IePKaBHO-TIPUBATHOTO APTHEPCTBA 332 3aKOHOJJABCTBOM Y KpaiHHU.

Jlep>kaBHO-TIPUBATHE TMAPTHEPCTBO — II€ OO0 €KTHBHO 3yMOBIICHHH TPEHJI CYYacHOIO PO3BHUTKY
exoHoMiku [8, 8]. ITpu mpomy, 3a ciymHuM 3ayBakeHHsIM A.O. PoziHa, y OiIbIIOCTI KpaiH CBITY
PO3BHUTOK €KOHOMIKH XapaKTEPHU3YETHCS MOITYKOM HOBUX (OPM 1 METOZIB Aep:KaBHOTO (IIyOJIiYHOr0)
VIpaBJIiHHS 1 peryioBaHHA. 30UTBIIEHHS 3HAYCHHS NPUBATHOTO CEKTOpa B PO3BHUTKY Tally3eBHX
KOMIIJIEKCIB BitoOpaxkae HOBY KOHLIEMIIIIO PO Aep>KaBu B eKoHomiwi [16, 3].
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Crin HaromocuTH, U0 He OyIb-sKa B3a€EMOIisl AepKaBU B 0c001 YIIOBHOBAXKEHUX CyO’€KTIB IMyOmivyHOT
aZMiHICTpalii Ta IpUBaTHUX OCI0 € IepaBHO-IpUBAaTHUM HapTHepcTBoM. Ha nmymky M.B. KninoBoi,
3 SKOIO BapTO MOTOJUTHCS, MOBA PO JEP)KAaBHO-TIPUBATHE MAPTHEPCTBO MOXKE WTH JIMIIE B TOMY
BUTIAJIKy, «KOT/la OM3HEC 1O TMOPYYEHHIO M TMPH MOIACP)KKE TOCYAapCcTBa BBHIMONHSET (DYyHKIHH,
KOTOpBIE paHBIIE BO3JATAINCH HA TIOCIEAHEe, KOIJAa pBHIHOYHBIE Hadaja BHEAPSIOTCS B
TPaJUIMOHHYIO chepy aKTHBHOCTH T'OCYIapCTBa, B TOM 4Kciie B HH(pacTpykTypy» [17, 89-90].

IcHyroue 3akOoHOMABYE BH3HAYEHHS [IEPYKABHO-TIPHBATHOTO TAPTHEPCTBA SIK CHIBPOOITHHIITBA MIX
JepkaBolo  YkpaiHa, ABToHOMHOIO Pecny6mikoro Kpum, TtepuTopiasbsHUMH TrpoMazamMu B 0coOi
BIJTIOBIIHNX OpraHiB JEp>KaBHOI BIaAW Ta OPraHiB MICIIEBOTO CAMOBPAIYBaHHS (JIepKaBHIMHU
napTHepaMu) Ta HOPUAMYHAMHU OCO0AMH, KpIM JIepKaBHUX Ta KOMYHAJIBHHX ITiIIPUEMCTB, abo
Gi3MYHIME  0cO0aMH — MATIPHEMITIMA (MIPUBATHUMH TApPTHEPAMH), IO 3MIACHIOETHCS HAa OCHOBI
JIOTOBOPY B TIOPS/IKY, BCTAHOBICHOMY 3aKOHOAABCTBOM YKpainu [2, 4.1 ct.1], He BimoOpaskae CyTHICHUX
O3HaK JICP)KABHO-IIPHBATHOTO MApPTHEPCTBA, a 3aKPIIUICHHS Takoro cmiBpoOiTHUNTBA KoHCTUTYIIT
VYkpaian, HusineHoro Ta I'ocmomapcekoro komekcy Ykpainu, 3akoHy Ykpaiam «llpo mepskaBHO-
MIPUBATHE MAPTHEPCTBOY», HIINX 3aKOHOJABUUX AKTIB YKpaiHM Ta MDKHAPOJHHUX JOTOBOPIB [2, CT.2] 5K
MPaBOBHX 3acajl, (JaKTHIHO aKIEHTYE yBary Ha HOro KOMITIEKCHIN PaBOBid MPHPO/I.

VY npaBoBiif JOKTPHHI MUTaHHS I[IOJO MPaBOBOi MPUPOAU JCPKaBHO-NPUBATHOTO IMapTHEPCTBA €
JUCKYCIHAM, OCKITBKH (PaKTHIHO 1€V mpaBoBUi (PEHOMEH HOCUTH TiOpUAHHUNA XapakTep i (aKTUIHO
pPO3MHUBAE MeXi MK MyOIIYHO-IPAaBOBUM 1 NPUBATHO-TIPABOBHM PETYIIOBAHHSAM, THM CaMHM,
BUKITMKAIOYHU CYNEPEUKH 100 (OPMH Ta METOAIB YIIPABIiHHS [IAM IHCTUTYTOM.

Sk 3a3nauae B.€. CazoHOB, mpaBoBa MpHUPOa IEPKABHO-TIPUBATHOTO MAPTHEPCTBA € OAraTOrpaHHOI0
Ta OararoacmekTHOr. OHAK, OCOONWBICTIO ICHYIOUMX Y HAyKOBIM JiTeparypi MAOKTPHUHAIHHHIX
MiAXO0IB 0 BU3HAYEHHSI IPABOBOI PUPOIHU JAEPKaBHO-TIPUBATHOTO MAPTHEPCTBA € Te, M0 OUIBIIICTh
aBTOPIB CIIPOILYIOTh CYTHICTH I[bOTO MOHSTTS 1 3BOAATH HOTO OO BUSIBJICHHS Ta BHBYCHHS THX
€JIeMEHTIB, SKi XapaKTepH3yIOTh BIAMOBIAHI TMPaBOBIAHOCHHH caMe SK JepXKaBHO-TIPUBaTHE
naptHepctBo. [Ipy 1bOMy, OCHOBHHMH aKIEHT POOUTBCS Ha Taki €INEeMEHTH, SK «PO3IOALI
BIJIOBINATBHOCTI» 1 «PO3MOIN PHU3UKIB» Yy TAKOMY CIiBpOOITHHITBI, 3alMIIAI0OYX TI03a MEX
JTOCITIPKEHB OLIBIIT BaXKJIMBI CYyTHICHI MOMeHTH |8, 115].

One Xen6i Ilerepconom Oynu BHIUIEHI /1B OCHOBHUX TIAXOIU J0 PO3YMIHHS TIPHUPOIHU AEPKaBHO-
MPUBATHOTO MMAPTHEPCTBRA:

1)  nmepxaBHO-TIPHBATHE MAPTHEPCTBO PO3YMIETHCS K HOBa (hopMa IMyOJIYHOrO YIpPaBIiHHSI, M0
Ma€ 3aCTOCYBaHHS W Ha MIDKHApOJHOMY piBHI, Ha SIKOMY BHU3HA€ETHCS CHIBPOOITHHIITBO 3
NPUBATHUM CEKTOPOM CaMme B TAaKOMY BUTJISII. Takuii miaxix IpyHTY€EThCS Ha i1ei HalioHAIBbHOT
KOHBEPTEHIII] Ta OJJHAKOBOMY PO3YyMiHHI IHCTUTYTY J€p>KaBHO-TIPUBATHUX MAPTHEPCTB, & TAKOXK
BUKOPHUCTAaHHI MO3WTHBHOTO JIOCBiJy KpaiH aHTJIOCAKCOHCHKOiI CHCTEMHM IIpaBa B Taiysi
3MIHCHEHHS TAKOT'O CIIBPOOITHHUIITRA,;

2)  IHCTUTYT JeP>KaBHO-TIPUBATHOTO MTAPTHEPCTBA PO3IIISIAETHCS K YHiBepcanbHe siBuie [ 18, 24].

BbauaeTbcss MOUUIBHUM pPO3IIIAJATH JEp)KaBHO-IPUBATHE MApTHEPCTBO caMe SK KOMIUICKCHHUH
MPaBOBUH I1HCTUTYT, OCKUIbKM TaKWH MiJIXiJ JJO3BOJIMTH BUAUIMTH OCOOJIMBOCTI SIK IyOJIi4HO-
MPaBOBOTO  (aJAMIiHICTPATHBHO-TIPABOBOTO, (PiHAHCOBO-TIPABOBOTO), TaK 1 MPUBATHO-TIPABOBOTO
(IIMB1LIBHO-TIPABOBOI'0, TOCIIOAAPCHKO-ITPABOBOI0) PETyJIIOBAHHS.

3acinyroBye Ha yBary aBTopchbka Konuemnmiss B.€. Ca3oHOBa — «KOHIEMIiS JBOX KIIOUiBY», sKa
BUCTYIIA€ B POJIi «IIPABOBUX OKOBY» (vinculum juris) i mapaiurMaibHOi OCHOBH JIepKaBHO-IIPHBATHOTO
napTHepcTBa 1 mepexbadae, 1m0 opraH IyOniyHOI BiIaad Ta NPUBATHUA NHapTHEP peati3yloTh
(YHKIIIOHATBHO-IIILOBY  (KOpEaTbHO-()YHKIIIOHAIBHY Ta KOHKOPJAHTHO-IIIBOBY) KOHCOJIJIAIIO
CBOIX pecypciB Uil CHUIBHOI peanmi3anii KOHKPETHOTO TMpPOEKTy (TpyHH IPOEKTIB) 3a YMOBH
3a0e3neueHHs mpioputeTy myOnmiyHMX iHTepeciB. KopeanbHo-QyHKI[IOHANEHA  KOHCOJIIAIis
nepeadayae, M0 pecypcH MyOJiYHOro 1 NPUBATHOTO MapTHEPA HE TUIBKU CKIaJal0ThCsl, a yTBOPIOIOTh
HOBY CHCTEMHY SIKiCTb IIUIIXOM CKJIaJHOCTPYKTYPHOT'O COJiIapHOTO (a HE MaioBOro) yHKIiOHAILHO
JIETEPMiIHOBAHOTO ONTHMAIBLHOTO PO3IMOAITICHHS (JeJeryBaHHs) 32 KOKHUM 3 MapTHEpiB MPUOYTKIB,
peuoBHUX IMpaB, 3000B’s3aHb Ta BiamosizanbHOCTi. Ilix KOHKOPIAHTHO-LINBOBOIO B32aEMOAIEI0
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PO3YMI€TBCS Taka SIKICTh JAep>KaBHO-TIPUBATHOI'O MAPTHEPCTBA, K KOHCOPLiyMHA y3TOHKEHICTh AiH 1
IiJIeH MapTHEPIB y paMKaXx MPOEKTY (a He MOBHUIA 30ir ninei naptaepis) [8, 119-120].

OTXe, CYTHICTIO «KOHIITINi ABOX KIIOYIB» € Te, M0 NEeBHUH MPOEKT AepKaBHO-TIPUBATHOTO
MapTHEPCTBA MOXKE OYTH pealli3oBaHUl 3a YMOBH B3a€EMHOTO CIIBPOOITHHIITBA 1 CIUIBHOI
BiJIMTOBITaJIbHOCTI BCiX MApPTHEPIB, i, HABMAKH, pealizallis MPOeKTy 3yIMUHUTHCS, SKIO X049a O OIWH 3
napTHepiB Oyne He HisiTh a00 HEHaJI)KHUM YMHOM BHKOHYBAaTH CBOI 3000B’S3aHHsI 32 JOTOBOPOM
JepKaBHO-TIpUBAaTHOTO MapTHepcTBa [7, 16]. Came mpiopuTeToM myOIidHIX iHTEpECiB 1 HEOOXITHICTIO
JUSATH 1 TEpPKaBHOMY, 1 TPUBATHOMY MApTHEPY BHKIIIOYHO B OJHOMY HAmpsAMKY W OOTPYHTOBYETHCS
aJIMIHICTPATHBHO-TIPABOBA MPUPOJIA ICPIKABHO-TTPUBATHOTO MTAPTHEPCTRA.

Crnig 3a3HaYuTH, MO0 OCHOBHOK METOH JIEP)KAaBHOTO, y TOMY YHCII aJMiHICTPaTUBHO-IIPABOBOTO,
perynioBaHHS CKOHOMIKH € BUKOHAHHS 3aBJaHb, 10 BIUIMBAIOTh HA OPTaHi3allil0 PUHKY, PHHKOBO-
KOHKYPEHTHHUX BiJTHOCHH, JIOCSITHEHHS CKOHOMIYHUX, COIIAIbHUX Ta (hiCKaTbHUX I[IJICH, CIIPIMOBAHHUX
Ha MIATPUMKY Ta 3a0€3MeUCHHS PUHKOBOTO TOPSAKY B JIep)kKaBi, KOPUTYBaHHS PO3IOJLITY PECYpCiB 3
METOI0 BILUTUBY Ha FOCIIOIAPIOI0TY CTPYKTYPY Ta CTPYKTYPY HaIliOHAIbHOTO MpoaykTy [19, 384-385].

b.3. MinsHepoM BufiNeHO Taki Tpu (OpMU AEpKaBHOTO PpETyNIOBaHHS EKOHOMIKH, SIK:
1) 3aTBep/UKEHHS €IMHHUX JUIS BCIX 3arajbHUX MpPaBHJ TOBEIIHKH Cy0’€KTiB TOCIOAapIOBAHHS;
2) BCTAHOBJICHHS PI3HUX TMPAaBOBHX PEKHMIB Ui OKPEMHX TpPYyN TOCIONAPIOIOUUX CYO €KTIB;
3) BUKOPHCTAHHS 1HAMBIAyaIbHUX aIMiHICTPATUBHUX aKTiB ympaniiHHs. CIiBBiJHOIICHHS CTYIEHS
BIIPOB/KCHHSI 3a3Ha4eHUX (OpM 1 BU3HAYa€ Mipy BTpPYYaHHS JAEpKaBU SK OpraHy Biagd B
ekoHoMiuHi BigHOCcHHH [20, 520].

Sk 3aznauae H.B. Taminuna, aaMiHICTpaTHBHO-TIPABOBE PETYIIOBAHHSA SIK PI3HOBHJ JEep>KaBHOTO
PETYIIOBaHHS € MEXaHi3MOM iMIepaTUBHO-HOPMATHBHOTO YIMOPSAKYBAaHHSA OpTaHi3amii 1 MisTbHOCTI
Cy0’ekTiB 1 0O0’€KTiB ynHpaBmiHHS 1 (OPMYBaHHS CTIHKOTO TPAaBOBOTO TOPSIKY iXHBOTO
¢yHaKIionyBaHHs. TpUBaNicTh MUKy TOCTIOBHO BYMHIOBAHMX [il, CHOHYKaHHsS CyO’€KTIiB ImpaBa
TSTH CaMOCTIHHO 1 3AmiliCHIOBaTH CBOI TpaBa i BUKOHYBaTH OOOB’SI3KM B PaMKaX BCTaHOBIICHHX
PEXUMIB 1 Ipoueayp, 3abe3nedeHHs cTabiIbHOCTI B IXHbOMY (YHKI[IOHYBaHHI — TaKi MpU3HAYEHHS 1
MIPOSIBU I[HOTO perymtoBaHHs [21, 364].

EnementoM aaMiHICTpaTHBHO-TIPABOBOTO PETYIIOBAHHS € BCTAHOBICHHS TMEBHHUX aJMiHICTPaTHBHO-
NPaBOBUX PEXUMIB, SKi MOKHA PO3IJISAATH SK OCHOBHI 3aCO0M, 332 JOIOMOTIOO SIKUX 3IHCHIOETHCS
aJIMIHICTPaTUBHO-TIPABOBE PETYJIIOBAHHS y PI3HOMaHITHUX cdepax. Y 3B’S3Ky 3 LIUM, BCTAaHOBJICHHS
aIMIHICTPaTHBHO-TIPAaBOBUX PEKUMIB MOKHA IPEJCTaBHTH SIK OJHY 3 (OpM BIUIMBY Jep)KaBH Ha
okpemi cdepu CYCHUIBHMX BIJIHOCHH, y TOMY 4YHCIi €KOHOMIKY, 3 METOI KOOpJHMHAIII,
CHIBBiTHOIIEHHS Ta YCYHEHHS MPOTHPIY IMyOIiYHUX Ta MPUBAaTHUX iHTEpeciB [22, 81].

[IpoananizyBaBimm 3akoH Ykpainu «[Ipo mep:kaBHO-TIpUBaTHE MapTHEPCTBO» [2], MOXKHA 3pOOHTH
BUCHOBOK, 10 aJMiHICTPaTUBHO-IPABOBE DETYNIOBAHHS JEP’KaBHO-NPUBATHOIO IapTHEPCTBA
BKITIOYA€ TaKi MapTUKYISPHI aJIMiHICTPATHBHO-TIPABOBI PEKUMHU:

- BCTAHOBJICHHSI BUMOT 1 0OMEKeHb BIIHOCHO cepH 3acTOCyBaHHSA [2, cT.4], hopmHu 31iHCHEHHS
[2, cT.5] Ta 00’€KTIB [2, cT.7] nep:kaBHO-TIPUBATHOTO MTAPTHEPCTBA;

- BCTAHOBJICHHSI BUMOT 10710 (hOpMH, 3MICTy, MOPSIKY YKIAJACHHS Ta pO3ipBaHHS JIOTOBOPIB PO
Jep>KaBHO-IIPUBATHE MAPTHEPCTBO [2, cT.cT.13, 17, 22];

- BH3HAYEHHSI KOMIIETEHTHOTO MyOJIIYHOTO MapTHepa i Ha/liJIeHHs] HOTO MOBHOBKEHHSMH I0JI0
MPOEKTYBaHHA, peajizauii, 3a0e3neueHHs 1 KOHTPOJIO IPOEKTIB JAep>KaBHO-NIPHUBATHOTO
mapTHepceTBa [2, cr.cT.10, 12, 21, 22];

- peryJoBaHHA OpraHi3amii i IpOBeIeHHS KOHKYPCY 3 BU3HAU€HHs MPHUBATHOTO MapTHEpa IS
3MIACHEHHS JIEPYKABHO-TIPUBATHOTO MAPTHEPCTBA, BCTAHOBIECHHS TapaHTid 00’€KTHBHOTO 1
0OIPyHTOBAaHOI'O BU3HAYEHHSI IPUBATHOTO MAapTHEPA, BCTAHOBJIEHHS BUMOT [0 MIPETEHJICHTIB Ha
y4acTh y TaKOMY KOHKYpci [2, cT.cT.14-16];

- 3aKpIIUIEHHS MEXaHi3MiB JEp)KaBHOIO KOHTPOJIIO Ta HAarJsiAy 3a BHKOHAHHSM JIOTOBODIB,
YKJIJIEHUX y paMKax JepaKaBHO-TIPUBATHOTO MapTHepcTBa [2, cT.21].

- cepesl HANpsSIMKIB BJIOCKOHAJICHHS aJMiHICTPATHBHO-TIPABOBOTO PETYIIOBAHHS JEpiKaBHO-
NpPUBAaTHOIO  TAapTHEPCTBA  MOXKHAa  HAa3BaTHM  HOPMAaTHUBHE  3aKpilUIGHHS  CHUCTEMHU
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aJMIHICTPAaTHBHOI BIANOBIZAJBHOCTI 32 TOPYWEHHA Yy cdepi AepKaBHO-TPUBATHOTO
napTHEPCTBa Ta BBEJCHHS 1 3a0e3MeueHHs MpOLEAyp BUPILICHHS CIOpiB (K CyIOBHX, Tak i
JIOCY/IOBHX Ta M03aCyI0BHX).

[lincyMOByIOUM BUIIECBUKIIAJICHE, MOXHA BHUAUIUTH KJIIOUOBI OCOOJMBOCTI aaMiHICTpaTHBHO-
MPaBOBOTO PETYIIOBAHHS JePKaBHO-TIPUBATHOTO MAPTHEPCTBA!

1. JepxaBHO-TIpUBaTHE TAapTHEPCTBO € OJHUM 3 KIIOYOBHUX MEXaHi3MiB  myOJidHOTrO
aZMIHICTpYBaHHS B €KOHOMIUHiil cdepi, a aaMiHICTpAaTUBHO-TIPAaBOBE PETYIIOBAHHS YTBOPIOE
AP0 HOPMATHUBHO-TIPABOBOTO PETYJIIOBAHHS BiHOCHH JI€PYKaBHO-IPUBATHOTO MapTHEPCTBA B
Vkpaini, 1m0 TOMOBHIOETHCS ITUBIILHO-TIPABOBHUM, TOCIIOAAPCHKO-TIPABOBHM Ta (iHAHCOBO-
MPaBOBHM PETYIOBAHHSIM.

2. CyTTeBHMH O3HAKaM JIeP’KaBHO-TIPHBATHOTO MTAPTHEPCTBA €:

- HasBHICTH MyOJIIYHOTO MapTHEpa (KOMIIETEHTHOTO Cy0’ekTa myOniyHOI aaMiHicTpaii) sk
OJTHOTO 3 YYaCHHKIB MPOEKTY JAeP>KaBHO-TIPHUBATHOTO APTHEPCTBA;

- MPeIMETOM CHIBPOOITHUIITBA MIX ITyOJIYHOIO aJIMiHICTpAIli€l0 Ta MPUBATHIMH 0COOaMU Ha
JIOTOBIpHUX 3acanax € (iHAHCOBOEMHUU JIOBIOCTPOKOBHH IPOCKT, IO XapaKTEPU3YEThCS
MiJBUIICHOI CYCIIBHOI 3HAYNMICTIO, TPEIMETOM SKOTO BHCTYIIAE CTBOPEHHS,
MoOJIepHi3allisi, 0oOCIyroByBaHHS, EKCIUTyaTalis ITyONiYHHX CEpBICHO-IH(PACTPYKTYPHUX
00’ekTiB 4M HamaHHsA MmyOmivHMX mociyr. OcCKimbkH I cdepa CYCHUIBbHHX BiIHOCHH
TPaIULIHHO BiIHOCHUTBHCA N0 cepu peryaioBaHHS HOpPMaMH aIMiHICTpaTUBHOTO MpaBa,
BOAYa€eThCsl OOTPYHTOBAaHMM DO3IIISAJATH JIeP)KaBHO-TIPHBATHE IAPTHEPCTBO KPi3b MPH3MY
aIMIHICTPaTHBHO-TIPABOBOTO PETYIIOBAHHS.

3. JepxaBHO-TIpUBaTHE MAPTHEPCTBO MOXKE OYTH BH3HAYEHO SK KOMIUIEKCHHUH aMiHICTpaTHBHO-
NPaBOBHI MEXaHi3M CIiBpOOITHUITBA cy0’€KTa MyOIiYHOT anMmiHicTpalii (JepKaBHUX OpPTaHiB
Ta OpPraHiB MICIIEBOTO CAaMOBPSAYBaHHS) 3 MPUBATHUMHE MMapTHEpamMu (FOPUANIHIMH OCOOaMH,
KpIiM JepXaBHUX Ta KOMYHaJIbHHX MiAIPUEMCTB, Ta (DI3SMIHUMH OCOOAMU-TIIANPUEMIIIMA) B
nyOmiyHMX ~ iHTepecaX, M0 XapaKTepU3yeTbcs  JOBTOCTPOKOBOIO,  MOJICTPYKTYPHOIO
(YHKI[IOHATHHO-TIITFOBOI0  KOHCONIJAIi€r0  (hiHAHCOBHX, MAaWHOBUX,  OpraHizamiiHo-
VIOPaBIiHCHKUX Ta IHIIMX MaTepialbHUX Ta HeMaTepiaJbHUX pecypciB MyONiYHOTO i
NPUBATHOTO MAapTHEpa, PO3MEKYBAHHSAM BiIMOBIJAIBHOCTI MK MapTHEPaMH, Y TOMY YHCII 3
VIpaBIiHHS PHU3HKAMH, METOI0 SIKOTO € JOCSITHEHHS KOOIEpalifHOro, CHHEPreTHYHO-
CHUCTEMHOTO  COIlialbHO-eKOHOMIYHOTO e(eKTy y BHUIJISAI CTBOPEHHS, MOJEpHi3allii,
00CITyroByBaHHsI, €KCILTyaTalii myOmiyHIX CepBiICHO-IHQPACTPYKTYPHUX 00’€KTIB YU HAJaHHS
MyOTIYHUX TTOCIYT.
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AIMIHICTPATUBHO-IIPABOBA XAPAKTEPUCTUKA OB’€EKTA
AJIMIHICTPATUBHOTI'O IPABOIIOPYHIEHHA Y COEPI 3EMEJIBHUX
MNPABOBIJHOCHUH

®enopuak 1.B., B.0. HauanpHMUKA BIIITY

YMBC Ykpainu ¢ Kiposoepaocwkiti obracmi

IIpoanamnizoBaHO aAMIHICTPaTHBHO-AENIKTHE 3aKOHOJABCTBO Ta IOKTPHHA aIMIHICTPAaTUBHOTO IIpaBa B
KOHTEKCTI BH3HAYEeHHS 00’€KTa aIMiHICTPAaTUBHOTO IIPABOIOPYIIECHHS y cdepi 3eMeNbHNX MPaBOBiIHOCHH.
Busnaueno 3aranpHUHA, pomoBHil Ta Oe3mocepenHii 00’€KT aIMiHICTPATHBHOTO IPaBONOPYIIEHHS y cdepi
3eMeJIbHUX NPAaBOBITHOCHH. Ha OCHOBI ITPOBEAEHOTO NOCIIHKEHHS IOBEICHO, 10 00’ €KT aaMiHICTPaTHBHOTO
MpaBOMOPYIIEHHST Yy cdepi 3eMEIbHUX IPABOBIAHOCHH € BaKIUBUM €JIEMEHTOM CKJIaay TaKoro
MpPaBOMOPYIIEHHSI Ta Ma€ BaXJIUBE TEOPETHYHE MW TNPaKTHYHE 3HAYECHHA MAA 3AIHCHEHHS IpaBUIIBHOT
kBasidikarii npoTunpasuoi il (200 Ge3aisIBHOCTI). 3a3HaUEHO, IO MiJ| Yac 3/ifICHEHHS YIOBHOBAYKEHUMH
ocobamu my06TiuHOT agMiHicTpalii kBatidikauii JisTHHS MPAaBOMOPYIIHUKA BU3HAYAIOTH 3aralbHUN, POJIOBHH,
OCHOBHHI1 Oe3rocepenHiil Ta 1ofaTkoBHil (000B’I3KOBHIT Ta (aKyIbTATUBHHMIT) 00’ €KTH.
3’s1coBaHO, IO MPEIMETOM aJMiHICTPATHBHOTO IMPABOIOPYIIEHHS y cdepi 3eMeNbHUX MPaBOBIIHOCHH €:
1) 3emenbHi pecypeu; 2) 3eMeNbHA AUIAHKA; 3) IOKyMEHTAIS 13 3eMIIeyCTporo; 4) BiIOMOCTI, SIKi MOXKYTb
OyTu BHeceHi 10 Jlep»KaBHOTO 3eMENbHOTO KafacTpy.

Knrouosi cnosa: 06 ’ekm, adminicmpamusene npagonopyuients, 3emenvbHi npaso8iOHOCUHU.

Denopuak N.B. AIIMUHUCTPATHBHO-IIPABOBAS XAPAKTEPUCTUKA OBBEKTA
AJIMUHHUCTPATUBHOI'O TIPABOHAPYIIEHUS B COEPE 3EMEJIBHBIX TIPABOOTHOIIEHUH /
YMB/] Yxpaunsr B KupoBorpaackoii obmactu, Ykpanaa

IIpoanann3npoBaHO aJIMHHHUCTPATHBHO-ACIUKTHOE 3aKOHOAATEIBCTBO M JIOKTPUHA AJMHHHCTPATUBHOIO
npaBa B KOHTEKCTE OIIPE/eNICHNs] O0BEKTa aJMHUHUCTPATHBHOTO IPABOHAPYIIEHUS B cepe 3eMeTbHBIX
npaBooTHOIIeHUH. OmpeneneH OOIWil, POMOBOH W HEMOCPEACTBEHHBI OOBEKT aIMHHHUCTPATUBHOTO
NpaBoOHapylIeHUss B cdepe 3eMeNbHBIX IpaBOOTHOLIeHWH. Ha oOCHOBE NpPOBENECHHOTO HCCIECIOBAHUS
JIOKa3aHO, YTO OOBEKT aJMHHHCTPATHBHOTO MPAaBOHAPYLICHUS B cdepe 3eMENbHBIX MPaBOOTHOIICHUH
SBISIETCS. B@KHBIM 3JIEMEHTOM COCTaBa TAaKOTO IPABOHAPYIICHHS W HMEET BaXXHOE TEOPETHYECKOE U
NPAKTHYECKOE 3HAUCHHUE JUTS OCYLIECTBIICHHS MPABHIbHOM KBAIH(UKALUH TIPOTUBOIIPABHOTO JAeicTBUS (MK
OesnmeiictBus). OTMEYeHO, 4YTO TPH  OCYIIECTBICHHH  YIOJIHOMOYCHHBIMH JIMIAMH  ITyOJTHYHOM
AIMUHHUCTPAINY KBaMH(DUKAMKM JAESHHA TPABOHAPYIIMUTENS ONPENeNsioT OOMHMi, pPOIOBOH, OCHOBHOM
HETIOCPE/ICTBEHHBIH U JOIOJIHUTEIBHBII (0053aTeNbHBIH U (haKyJIbTaTUBHBIH) 00BEKTHI.

BeIsicHEHO, YTO NMpeaMEeTOM aJMHHUCTPATHBHOTO MPaBOHAPYIICHUs B cepe 3eMeNIbHBIX NMPaBOOTHOIICHUI
SIBJISIIOTCS: 1) 3eMeNbHBIE pecypcehbl; 2) 3eMeNbHBIA  y4acToK; 3) JOKyMEHTalusi 10 3eMIJIEYCTPOUCTBY;
4) cBeneHUs, KOTOPBIE MOTYT ObITh BHECEHBI B ['0CY1apCTBEHHBII 3eMEbHBINH KaaacTp.

Knrouesvie crosa: o0vexm, aOMuHUCMpamueHoe npasoHapyuleHue, 3eMeibHble NPAGoOMHOUEHU.

Fedorchak 1.V. ADMINISTRATIVE AND LEGAL DESCRIPTION OF THE OBJECT OF
ADMINISTRATIVE VIOLATIONS IN THE FIELD OF LAND RELATIONS / Ministry of internal
affairs of Ukraine in Kirovograd region of Ukraine

Analysis of administrative and tort law and administrative law doctrine in the context of the definition of the
object of administrative violations in the field of land relations. The general, generic and direct object of
administrative violations in the field of land relations. On the basis of the study proved that the object of
administrative violations in the field of land relations is an important element of the offense, and this is of
great theoretical and practical significance for the implementation of correct classification of illegal (action or
inaction). It is noted that during the authorized persons of public administration qualification of an act of the
offender define a common, generic, basic and immediate additional (mandatory and optional) objects.

The general object of administrative violations in the field of land relations is a set of social relations arising
from the ownership, use, disposal and land management at the national, economic and levels of farm
protected administrative tort rules.

It is noted that according to the generic object of administrative and legal protection of all administrative
violations in the field of land relations can be roughly classified as follows: 1) administrative violations that
infringe on protected land relationship with the ownership, use, disposal of land, their rational use and
protection; 2) administrative violations that infringe on protected public relations on proper land management.

When the subject of an administrative offense shall mean the things of the material world, affecting an

offender who has a direct assault on the object of administrative violations in the field of land relations. It was

found that the subject of administrative violations in the field of land relations: 1) land resources; 2) plot of

land; 3) documentation of land management; 4) information that may be made to the State Land Cadastre.
Key words: object, an administrative offense, land relationship.

Jns toro, mo0 BWUHUKIM TPaBOBIIHOCHMHU BiJANOBINANbHOCTI, OMHUX (AKTHUYHUX IIiJICTaB
HEJIOCTATHBO, TOMY IO HEOOXiHi 1€ i MpaBOBI MiJCTABH, IKUMH € KOHKPETHI IOPUAUYHI (aKTH
(ropuauMuHI MijicTaBM), TOOTO HASBHICTh Y JisIX 0COOW CKIAJy aJMiHICTPATHBHOTO IMPOCTYIIKY.
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[lig ropuAWYHUM CKJIAJ0M pPO3YMIIOTh TependadeHy HOpMaMH aIMiHICTpPAaTHBHOT'O IIpaBa
CYKYITHICTh O3HAK, 32 HAABHOCTI SAKHUX T€ YW 1HIIE MPOTHIIPABHE MisSTHHSI MOXKHA KBaTi(iKyBaTH SK
npaBonopymeHHs. Jlo IuX o3HaK HajexXaThb: 00’ €KT; 00 €KTHBHA CTOPOHA; Cy0’ €KT; Cy0’€KTHBHA
cropoHna npoctynky [1, 100-101].

OmHEM 13 HaWBaOXKIJIMBIIMIMX €JIEMEHTIB CKJIaAy aaMiHICTPAaTHBHOTO TMPAaBOMOPYIIEHHS y cdepi
3eMENIbHUX MPABOBIMHOCHH € 00’ €KT MpOTHIpaBHOTO Mocsaranus. CaMme i3 BCTaHOBJIEHHS 00’ €KTa
MPOTHUIIPABHOTO TMOCSTAHHS PO3MOYMHAETHCA 3AIMNCHEHHS KBamidikamii aJaMiHICTpaTHBHOTO
MpaBomOpymIcHHS. BcTaHoBieHHS 00°€KTa aaMiHICTPAaTHBHOTO IPABOMOPYIICHHS V cdepi
3eMEJIbHUX TPABOBIIHOCHH Ma€ BaXKJIWBE 3HAYCHHS JJIs BUSBICHHS XapakTepy 1 CTyHeHs
CycHmilbHOI HeOe3NmeKH IbOTO MPOTHUIIPABHOTO TMOCATAHHS, KHOTO MpaBUibHOI KBamigikamii,
BiIMEKYBaHHS BiJl CYMIKHUX MPaBOMOPYIICHb.

[IuTanHs BU3HAYCHHS 00’ €KTa aaMiHICTPATHBHOTO MPABOMOPYIICHHS 3aTHINAETHCA aKTyaTbHUM
HampsIMOM  JOCHiUKeHHs B Teopii anMiHicTpatuBHOro mpasa. O3HaueHa mpoOiema He
3QJIMIIHAIIACS 11032 YBAarow BITYM3HSIHUX HAayKOBIIB. Tak, mpoOieMu aaMiHICTPATUBHO -IIPaBOBOi
kBamidikarii mpaBomopymens y chepi 3eMeIbHUX MPaBOBITHOCHH MOCIIKYBaIH TaKi BUCHI, K
O.10. po3n, P.A. Kamoxuuii, O.B. Koman, JI.B. MimimMko, B.B. Hocik, C.I'. CreneHko,
C.A. llenerpko. Boanouac, 111 rpyna HayKoOBIIIB po3rijsjaja BKa3zaHy MpoOJeMy MO-pPi3HOMY,
3aJIe)KHO BiJ] YUHHOI HA TOW Yac HOPMATHBHO-NMPABOBOI 0a3u, a TOMY Temep 3 yJAOCKOHAICHHSAM
aIMIHICTPAaTHBHO-TIPABOBOTO  PETYJIIOBaHHS 3EMEIbHHX IIPaBOBIMHOCHMH y Haymi moci
HEBUPINICHUMHU 3aJUIIAIOTHCA OKPEMI MUTAHHS I[0JI0 BHU3HAYCHHS 00’€KTa aJMiHICTPAaTUBHOIO
MPaBOIOPYIIEHHS y cdepl 3eMelbHHX MpaBoBigHocuH. Came Iie¢ 0OYMOBIIOE MeTYy CTaTTi —
mpoaHaji3yBaTH 00’€KT  aJAMIHICTPAaTHBHOTO TMPABOMOPYIICHHS y cdepi  3eMeIbHHX
MPaBOBiJHOCHH.

VY 3B’S3Ky 3 BIACYTHICTIO 3aKOHOJAaBYOTO BHU3HAYCHHS 3arajbHOTO 00’€KTY aJMIHICTPAaTHBHOTO
IENKTY Ta HAsABHICTIO JIMINE 3arajbHOTO IEpeNiKy HaWBaKJIMBIIIMX CYCHUIBHHUX BiTHOCHH, SKi
OXOPOHSIIOTHCS aIMiHICTPATUBHUM 3aKOHOJABCTBOM, BITUHM3HSHI HAyKOBIII MPOMOHYIOTH BJIACHI
BH3HAUYCHHS 3arajibHOro 00’ ekTy [2, 473].

30kpeMa, oJIHA I'PyIia BUCHUX BBAXKAE, 110 3arajlbHUM 00’ €KTOM aJMiHICTPATUBHUX MPOCTYIKIB €
BimHOCHHH y cdepi 3ade3medeHHs 3aXHCTy Ta peajizamii mpaB, cBOOOJ Ta 3aKOHHHUX iHTEPECiB
MpPUBATHUX OCi0 y BiIHOCHHAX i3 cy0’extamu nmyOmiyHoi anMinicTpamnii [3, 192]. ¥V cBoro yepry,
3.P. Kicinip Ta P.B. Kicisib nponoHyo0Th Take BHU3HAYCHHS: 3arajibHUH 00’€KT — Il¢ BUKIIOYHA
CYKYIHICTh CYCIIUIPHUX BIJIHOCHH, WIO0 BWHUKAIOTh y cdepi AEpKaBHOTO YIPaBIiHHA i
BpeTyJIbOBaHI HOpPMaMHU aJMiHICTPAaTHBHOTO ITpaBa Ta IHIIUX Taly3edl MpaBa H OXOPOHSIOTHCA
HopMaMH, 110 MicTaThess B OcoOnuBiéi wactuni Il posminy KYnAIl [4, 50]. Hacamkinens,
OCTaHHA Tpyna BYEHUX BBaXKa€, M0 3aralbHUil 00 ’€KT — CYCHINbHI BIIHOCHHH, SKUM
MPaBOIOPYIICHHS 3aBfaae ImKoAW. JlJisi TakuX BIHOCHH XapaKTepHi, MO-Tepiie, HOpMaTHBHA
BpEryJlbOBaHICTh PpI3HUX Tally3ed TmpaBa i, TMO-Ipyre, iX OXOpPOHa 3a JOIMOMOTOIO
aJIMIHICTpaTUBHMX CaHKI[id. Takuii 00’€KT € CHIJIBHUM JUIsl yCiX BHJIIB aJMIHICTPAaTHBHUX
npaBonopyueHs [5, 355].

3BiCHO, Y JIOKTPUHI aJMiHICTPaTHBHOI'O MpaBa iCHYIOTh TaKOX iHII MiAXOAM JO BU3HAYCHHS
3arajlbHOTO 00’€KTy aJAMIHICTPAaTHBHOTO IPaBONOPYIIEHHS, alié BCi BOHM HE PO3KPHBAIOTH
XapakTEepHUX OCOOJMBOCTEH 3arajlbHOro 00’€KTy aAMIHICTPATUBHOTO MPABONOPYIICHHS,
BUYMHEHOMY Yy cdepi 3eMeNbHHUX MpaBOBITHOCHMH. ToMy, y3araiabHIOIOUHM TyMKH BITUM3HSHUX
BUEHUX, MPOIMOHYEMO BIIACHE BHU3HA4YEHHS  3araJlbHOr0 O0’€KTy  aJMIiHICTPaTHBHOTO
NpaBOMOpYyWIEHHs Yy cdepi 3eMeIbHUX NPABOBIIHOCMH — M€ BCSA CYKYHHICTh CYCHIJIBHHUX
BIIHOCHH, AKi BUHUKAIOTh 3 IPHUBOJY BOJIOJIHHS, KOPUCTYBAHHS, PO3NOPSIKEHHS Ta yIPaBIiHHSI
3eMJICI0 Ha JIEPXKABHOMY, TOCIOJApPChKOMY 1 BHYTPINIHBOTOCTOJAPCHKOMY PIBHAX, SKi
OXOPOHSIOTHCS aIMIHICTPATUBHO-ACTIKTHUMHU HOpMamu Oco6uBoi yactuau KYmAIL.

Barome 3HaueHHs1 POIOBOrO 00’€KTYy CKJIaay aAMiHICTPATMBHOTO IEJNIKTYy HOJSArae B TOMY, IIO HOro
BU3HAYEHHSI JIA€ MOXKITMBICTh MTPOBECTH MPABWIIbHY KBaTi(iKaIlilo BCIX aMiHICTPATUBHUX JICTIKTIB Ta
aJIMIHICTPATHBHO-TIPABOBUX HOPM, SKi BCTAHOBIIOIOTH aJIMIHICTPATUBHY BIiJMOBIIATBHICTE 32 iX
yunHeHHs. CaMe 11 BJIaCTUBICTD JIEKHUTH B OCHOBI moOynoBu Ocobnusoi yactuaun KYnAII 3 meroro
o0’eqnanHs B Mexax ofaHiei rmaBu KYmAIl HOpMm, y SIKMX BCTaHOBIIOETBHCS aJAMIHICTpaTHBHA
BiJIMOBIIANIbHICTH 32 MOCSATAHHS Ha TOTOXHI Y1 OJTHOPIJIHI CYCIUIbHI BitHOCHHH [6, 125].
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3a pe3yapTaTaMHu aHaAIi3y HOPM 3€MEILHOTO 3aKOHOAABCTBA Ta 3aKOHOMABCTBA IPO aaMiHICTPATHBHI
MPaBOTIOPYIICHHA Yy cdepi 3eMENbHUX IMPAaBOBITHOCHH, MOXHA 3pOOWTH BHCHOBOK, IO POIOBUM
00’€KTOM € 3eMelNbHI MPaBOBIIHOCHHH, SIKi OXOpOHSIOThca HopMamu OcobauBoi yactuan KYTAIL
Crnix 3a3HAUMTH, TIO 3aJEKHO BiJ POAOBOr0 00’€KTa aJAMIHICTPaTHBHO-TIPABOBOI OXOpPOHH, YCi
aZMIHICTpaTHBHI TPAaBOTOPYIIEHHS Yy cdepi 3eMeNnpbHHX NPaBOBIJHOCHH YMOBHO MOXHa
KIacu(iKyBaTH Takx:

1. AIMIiHICTpAaTHBHI ~ MPaBOMOPYIIEHHS, SKi  HOCATAlOTH HAa  OXOPOHIOBaHI  3eMeJbHi
MPaBOBITHOCHHN 3 TIPUBOMY BOJIOMIHHSA, KOPHCTYBAaHHS, PO3MOPSDKEHHS 3eMIICI0, 1X
paIioHaTbHOTO BHUKOpUCTaHHA Ta OXopoHy (cT1.52 KVYmAIl — mncyBanHs 1 3a0pynHeHHS
CLIBCBKOTOCTIONAPCHKUX Ta 1HIIKNX 3eMenb; cT.53 KYnAII — mopymeHHs nmpaBui BUKOPUCTaHHS
3eMenb; ¢T.53-1 KYnAII — camoBinbHe 3aiHATTS 3eMenbHOI Hinsauky; cT.53-3 KYnAIl — 3usarts
Ta TIEPEHECEHHS TPYHTOBOTO MMOKPHBY 3€MENbHUX IUITHOK 0€3 CIEeIialbHOTO 03BOIY; CT.53-4
KYnAII — He3akoHHE 3aBOJIOAIHHS IPYHTOBUM IIOKPHBOM (ITOBEPXHEBHUM IAPOM) 3€Melb; CT.54
KYnAII — nopyIeHHs CTpOKiB MOBEPHEHHS! TUMYACOBO 3alHATHX 3eMeNb ab0 HEe MPHUBEICHHS
iX y craH, npugaTHANA ISl BUKOpHUCTaHHS 3a mpu3HadeHHsM; cT.55 KYnAIl — mopymeHHs
TIPaBHII 3€MJIEYCTPOIO; CT.56 — 3HUIICHHS MEXOBUX 3HAKIB).

2. AJMiHICTpaTHBHI ~ MPaBOMOPYIIEHHS, SKi  MOCATAlOTH HAa  OXOPOHIOBaHI  3eMelbHi
MIPABOBITHOCHHU 3 TIPUBOJIY HAJIEKHOTO YIPABIiHHS 3eMeTbHUMHE pecypcamiu (c1.53-2 KYnAIl
— TepeKpydyeHHs a00 MPUXOBYBAHHS JaHHX JEPXKABHOTO 3EMEIBHOrO KamacTpy; cT.53-5
KYnAIl — mopymenHs CTpOKYy MOTOKEHHs (BIAMOBHM Y TOTOIKCHHI) AOKyMEHTamii i3
3emiieycTporo; c1.53-6 KYnAIl — mopymieHHs 3akoHOJaBCTBa mpo JlepskaBHUM 3eMeNbHUN
kamactp; cr.63 KYmAIl — He3akoHHe BHKOPHCTaHHS 3e€Melb IepKaBHOTO JIiCOBOTO (OHIY;
ct.141 KYnAII — nopyieHHs: MpaBUJI OXOPOHU CMYTH BiJIBOJTy aBTOMOOIJIBHUX IUISXIB; CT.142
KYnAIl — mopymieHHs 3eMIIEKOPUCTYBayaMH TPaBHJ YTPUMaHHSA IUISHOK, MPHICTINX OO0
aBTOMOOITEHUX IIIISAXIB).

OTxe, 3akOHONIABYEe PO3MINICHHS aJMIHICTPATHBHUX TMPABOMOPYIICEHb y cdepi 3eMenpbHHX
npaBoBigHOocHH B OcoOnuBiii yacturi KYMAII He 30iraetbes 3 kiaacH]ikalli€ero poioBOro 00’ €KTYy.
Ake, aIMiHICTpaTUBHI NPaBOMOPYLICHHS Y cdepi 3eMeNbHUX MPaBOBIAHOCHH 3aKPiIUICHI Y Pi3HHX
rmaBax OcobmuBoi wactuan KYmAIL 3okpema, ct.c1.52 — 56, 63 posmimieni B rimai 7 KYnAII
“AIMIHICTpaTHBHI TPAaBOMOPYIICHHS B Tally3l OXOPOHU MPHPOAM, BHKOPUCTAHHS TMPHPOIHHX
peCypciB, OXOPOHH TaM’sTOK icTopii Ta KyiabTypu”, a cT.cT.141, 142 B rnasi 10 “AnmiHicTpaTHUBHI
NPaBONOPYIICHHS Ha TPAHCHOPTI, y TaTy3i MUITXOBOTO TOCIIOAPCTBA i 3B’ 3Ky .

Omxe, nominbHO BHecTH 3MiHM 10 OcobmmBoi wactuan KYTWAII 3 mertoro Horo yaockoHaieHHS B
KOHTEKCTi JIOTpUMAHHSI TPaBWJI BHU3HAYECHHS POJIOBOrO O0’€KTYy CKIIaly —aJIMiHICTPaTUBHOTO
MIPABOTIOPYILIEHHS Y cepi 3eMeNTbHUX MPaBOBIIHOCHH. ToMy 1110, SIK 3a3HAYAETHCS B HAYKOBIH JIITEpaTypi,
B maBi 7 KYNAII 06’eqHano nekinbka poloBUX 00 €KTiB, a came: 1) BITHOCHHU y cepi OXOPOHH 00 €KTIB
HaBKOJIMIIHLOTO MPUPOAHOTO CEPEeNIOBUINA; 2) BITHOCHHU Yy cepi BUKOPUCTAHHS MPUPOJAHUX PECYPCIB;
3) BimHOCHHM Y chepi OXOPOHH ITaM’SITOK iCTOpii Ta KyIbTypH, a B T1aBi 10 KYIATI 06’ eqnani Taki pomoBi
00’extr: 1) CyCTIBHI BiIHOCHHM B Taly3i IUITXOBOTO TOCIIOAAPCTBA; 2) CYCHUIbHI BiJTHOCHHH B Taly3i
3B’s13KY; 3) CYCITiIbHI BiTHOCHHH Ha TpaHCIopTi [2, 475].

Y cBow wuepry, Barome 3HAa4YCHHS NpU 3IIHCHEHHI aJMiHICTpaTHBHO-TIPaBOBOI KBamidikarii
aJMIHICTPATUBHOIO IHPABOIOPYLIEHHS Yy cdepi 3eMeNbHUX MPaBOBIAHOCHH Ma€ BH3HAYEHHS
6e3nocepenHboro 06’exty. TpaauuiiiHo B agMiHICTPaTUBHO-TIPABOBIM HAyILi MiJi HUM PO3YMIIOThH Ti
KOHKPETHI CYCIiJIbHI BIJHOCHHH, IO TIOCTaBJICHI 3aKOHOAABIIEM IIiJl OXOPOHY IICBHOI CTaTTI
Oco6nuBoi yactuan KYNAIL Ta sIKuM 3anoJitoeThesl MIKoAa, IO MiANAaAae miJ] 03HAKH KOHKPETHOTO
CKJIaJy aJMiHICTPaTHBHOIO MPOCTYNKY [6, 127].

3okpema, Oe3nocepeHiM 00’ €KTOM aIMiIHICTPATHBHOTO MTPABOMOPYIICHHS, ePe10aueHOro:;

- c1.52 KYnAIl, € cycninbHi BiTHOCHHH Yy c(epi pallioHATFHOrO KOPUCTYBAHHS Ta OXOPOHU
3EeMeb;

- c1.53 KYnAIl, € cycninbHi BiTHOCHHHM Yy c(epi pallioHATFHOrO KOPUCTYBaHHS Ta OXOPOHHU
3eMellb;

- c1.53-1 KVYnAll, € cycninbHi BiTHOCHHH y cepi BOJIOAIHHS, KOPUCTYBAHHS, POMOPSIKEHHS
3€MENBHOIO TUISHKOIO;
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— c1.53-2 KVnAIl, e cycniipHi BigHOCHHH Yy cdepl 3eMIICYCTPOIO, ICPIKaBHOTO YIIPaBIIiHHS
3eMENbHUMH pecypcami, JEpiKaBHOTO KOHTPOIIO 32 BHKOPHCTAHHSM Ta OXOPOHOKO 3eMelb Ta
3€MEJILHOTO OTOJaTKYBaHHS;

— c1.53-3 KVYnAll, € cycminbHi BiTHOCHHU y chepi BOJIOAIHHS, KOPUCTYBAHHS, PO3MOPSIKCHHS
3eMENbHOI0 TUISTHKOI0, 3EMJICYCTPOIO, JEPXKABHOTO YIPABIIHHSA 3€MEIFHHMH PECYpCaMH,
Jep’)KaBHOTO KOHTPOJIO 32 BHUKOPHUCTAHHAM Ta OXOPOHOIO 3€Mejlb, MOHITOPHHTY 3€MeNb Ta
3eMENBHOTO OMOJIaTKYBaHHS;

— ct.53-4 KYnAIL € cycminsHi BigHOCHHHU y cepi BOIOMIHHS, KOPUCTYBAHHS, PO3MOPSIHKEHHS
3eMEJILHOIO TUISTHKOIO;

— c1.53-5 KVnAll, € cycminbHi BiTHOCHHU y cepi BONOIIHHS, KOPUCTYBaHHS, POINOPSIHKEHHS
3eMENBHOI0 JIISTHKOI0, 3eMIICYCTPOIO, AEP/KaBHOTO YIPABITiHHS 3€METIbHUMHU PECYPCaMH;

— ¢1.53-6 KYnAII, € cycninbHi BiTHOCHHHU Y cepi BeJCHHS ISPKAaBHOTO 3eMEIBHOTO KaaacTpy;

— ct.54 KYnAIl e cycminbHi BifHOCHHH Yy cepi palioHATBHOrO KOPUCTYBaHHS Ta OXOPOHHU
TUMYACOBO 3aliMaHMX 3eMeJb;

- ct.55 KYnALIL, € cycninbHi BiTHOCHHHE y chepi 3eMIIeycTpoIo;

- ct1.56 KYnALII, € cycninpHi BimHOCHHU ¥ chepi 3eMIeyCTpOoro, 3MIHCHEHHS TPOMaJTHAMH CBOiX
MMOBHOBAXKEHb, SIKI BUTIKAIOTh i3 MpaBa BJIACHOCTI Ha 3eMJII0 a00 KOPUCTYBaHHS, MOPSJIOK
KOPUCTYBAaHHS 1 BiJI3HAYCHHS MEX 36MJICKOPHUCTYBAHHS;

- cT.63 KYnALlI, € cycninpHi BigTHOCHHE Y cepi IepKaBHOTO YIPABIiHHS 3eMIISIMU JEPKABHOTO
JlicoBoro (oHIy;

— ct.141 KVYmAIl, € cycminbHi BiTHOCHHH y cdepi AepKaBHOTO YIPaBIiHHSI 3eMEITbHUMHU
pecypcami, parioHaIbHOT0 BUKOPHCTAHHS Ta OXOPOHHU 3EMelb;

— ct.142 KVYuAll, € cycninpHi BigHOCHMHM y cdepi KOPUCTYBaHHS 3€MEJIbHUMH AUISTHKAMH,
MPWICTIIMMH IO aBTOMOOUTBHHX IUISXIB.

Crnig 3a3Ha4WTH, IO BYMHEHHS AESIKUX aIMIHICTPATHBHHX IPABOIMOPYIIEHh y cdepi 3eMeIbHUX
NPABOBITHOCHH MOXK€ OOYMOBHUTH 3allOJisSHHS IIKOIM HE OJHOMY, a OJpa3y IEKUIBKOM 00’ €KTaM.
Came TOMy 00’€KTH aJMIHICTPAaTHBHUX IPAaBONOPYIIEHh MOXYTh TaKoX KiacudikyBaTHcs IMo-
TOPU30HTAJI HA OCHOBHI i 101aTKOBI [7, 84].

VY TakoMy BUNAJKy BHIUISIFOTH JOJATKOBHI O0OB’S3KOBHIA 00’€KT Ta JOMATKOBUH (haKyIbTaTUBHUI
00’ekT. 30KpeMa, J0JaTKOBHM OO0OB’S3KOBUM 00’€KT — 1II¢ Takui O00’€KT, SKUM Yy CKIaii
aJIMIHICTPATHBHOTO MPABOMOPYILICHHS € 3aBX/I1, @ TOMY HOTI'O BUSIBJICHHS € HEOOX1THOIO YMOBOIO JIJIs
npaBwiIbHOT KBamidikarii gisaus [8, 196].

Onpasy 3ayBakMMoO, IO 32 IEPEKpydYeHHA a00 MPUXOBYBAaHHS IAaHUX AEPIKABHOI'O 3EMEJIbHOTO
kagactpy (ct.53-2 KVYnAIl), mopymyroThcst aBa 00’€KTH — CYCHIJIbHI BIJIHOCMHU 3 TIPUBOIY
BOJIOZIIHHS, KOPUCTYBaHHS Ta PO3MOPSHKEHHS 3eMili (OCHOBHUM Oe3nocepeHiii 00’ €KT) Ta CyCHibHI
BIIHOCHHU Yy cepi palioOHAIFHOTO BUKOPHCTAaHHS Ta OXOPOHHU 3eMellb (I0JIATKOBHM 000B’SI3KOBUI
00’eKT). Y CBOIO Yepry, 3a MOPYIICHHS CTPOKY IMOTr0/PKEHHS (BIZIMOBH Y MOTOJKSHHI) JOKYMEHTAIIIT 13
semyieycTporo (cT.53-5 KYnAIl), npaBomopyIiHHK IOCSTaE TaKoK Ha JiBa 00 €KTH — CYCILUIbHI
BITHOCHHH y cepi BOJIIOIIHHSA, KOPUCTYBAHHS, PONOPSIKEHHS 36MEIbHOIO AUISTHKOIO, 3eMJIEYyCTPOIO
(ocHOBHMIA Oe3rocepe/Hii 00’€KT) Ta Ha CYCIHIJIbHI BIIHOCHHU y cdepl JepKaBHOTO YIPaBIiHHS
3eMENIBHIMHE pecypcaMu (I0JaTKOBUN 000B’ I3KOBHUH 00’ €KT).

VY cBOIO 4epry, MO>KHa BUAUIUTH J1BAa 00’ €KTH aIMiHICTPaTUBHOTO MPABOMOPYIICHHS, epeadaueHoro
cr.141 KYnAIl, a came: cycmiibHi BIJHOCHMHM Y cdepi IepXaBHOTO YIPaBIiHHS 3eMEIbHUMHU
pecypcamu, pallioHaJbHOIO BUKOPUCTAHHS Ta OXOPOHHU 3eMelib (OCHOBHUH Oe3nocepeiHiii 00’ €KT) Ta
CYCIiJIBHI BiTHOCHHHU y cdepi TOPOKHBOTO TOCHOIAPCTBA (J101aTKOBUIT 000B’s13k0BHIA 00°€KT). Kpim
TOr0, y BWIIQJKy HOPYIIEHHS 3€MJICKOPHCTYBauaMH INpaBHJ YTPUMaHHS IUISHOK, MPHJIETIIUX 10
aBTOMOOUTEHUX ILIAXIB (cT.142 KYNAII), npaBonopyliHUK HOCSATAE TAKOXK Ha JBa 00’ €KTH: CYCIUIbHI
BIIHOCHHHU Yy cepi KOPUCTYBaHHS 3eMEIbHUMH UISHKAMH, TIPUICTIIMMH 0 aBTOMOOUIBHUX IUIAXIB
(ocHOBHMIA Oe3nocepenHiil 00°€KT), Ta Ha CYCHiJIbHI BITHOCHHH Y cepi AOPOKHBOIO TOCIONAPCTBA
(monmaTkoBuit 000B’I3KOBHIT 00’ EKT).
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Cnig 3a3Ha4MTH, JONATKOBHHM (DaKyJIbTaTUBHUH OO0’€KT — 1€ CYCHUIbHI BIIHOCHHM, Ha SKi
IPaBONOPYIIHUK MOKE MOCSITHYTH (2 MOXeE 1 HE MOCSTHYTH) OJJHOYACHO 3 MOCATAHHSM Ha OCHOBHHMH
00’€KT JaHOTO aaMiHICTPATHBHOTO MMPABONOPYILEHHA Y cepi 3eMeTbHUX MPaBOBITHOCHH. 30KpeMa, y
BUTIAJIKy MOPYLICHHS CTPOKIB TIOBEPHEHHSI TUMYACOBO 3aiHATHX 3eMelb a00 HEeNpUBEIEeHHS iX y cTaH,
NPUIATHAN JUTS BUKOPUCTAHHS 32 MPU3HAYCHHSM, ITPABOIIOPYIIHHK IIOCITae Ha CYCIJIbHI BiTHOCHHH
y cdepi pamioHaIpbHOTO KOPHUCTYBAaHHS Ta OXOPOHM THMYAcOBO 3aiiMaHMX 3eMenb (OCHOBHHUM
OesmocepenHiii 00’€KT) Ta Ha CyCHIbHI BIJHOCMHM Yy cdepi BOJOJIHHS, KOPUCTYBaHHS,
PO3MOPSIKEHHS 3eMEIBFHO0 TUISTHKOO (JI0AaTKOBUHN (haKyTbTaTHBHHNA 00’ €KT).

Tak, He3aKOHHE 3aBOJIOAIHHS TPYHTOBHM IOKPHBOM (TIOBEpXHEBHUM ImapoM) 3emenb B AP Kpum
MOCATAa€ Ha 3eMENbHI MPaBOBIJHOCHHN MAalfHOBOTO XapaKTepy, sIKi MOIINPIOIOTHCS Ha 3eMIICBIaCHUKA
YM 3eMJIEKOPUCTYBaua MO0 HaJIeKHOTO BOJOAIHHS, KOPUCTYBAHHS Ta PO3MOPSIKEHHS 3eMEeTbHIUMHU
mistakamu B AP Kpum, a Takok Ha cycminbHI BimHOCHHH y cdepi BOJIOMIHHS, KOPHCTYyBaHHSA,
PO3MOPSKEHHST 3€MENBbHOI0 IUISIHKOIO (IOAAaTKOBHH (aKyabTaTUBHHKA 00’€kT). Takox y pasi
BUMHEHHS CAMOBIJIBHOTO 3alHATTA 3€MENbHOI MUISHKM, MPaBOMNOPYIIHUK MOCSTa€ Ha CYCHUIbHI
BiTHOCHHU y c(hepi BOJMOIIHHS, KOPUCTYBAHHS Ta PO3MOPSHKEHHS 3eMEIBFHOIO0 TUISTHKOI (OCHOBHUM
Oe3nocepenHiii 00’€KT), a TaKOX MOXKE IMOCATAaTH Ha CYCHIbHI BIJHOCHHH MaiHOBOTO XapakTepy
(Hampuknan, y 3B’sA3KYy 13 BYMHEHHM aJMIHICTPaTUBHHM TIPABOIMOPYIICHHSM, MPaBOBOJIOALICHH
3eMENBHOI TIITHKH 3a3HaB 3HAYHUX 30HUTKIB).

Bapro 3ayBaxkutH, mo (paKyJIbTaTHBHOI O3HAKOI 00’€KTa aIMiHICTPAaTUBHOTO MPaBOMOPYIICHHS Y
chepi 3eMeNpHUX TPABOBIAHOCHH € mpeamer. Mu moromkyemocs: 3 aymkoro B.I. OmiliHuka, mo
npeaMeT aIMIHICTPaTUBHOTO TIPaBOMOPYIICHHS MOKHA BH3HAYUTH SIK: 1) pedi 3 MEBHUMH
BJIACTHBOCTSIMH, BIUTMBAIOYM Ha 5Ki, 0c00a Iocsrae Ha 00 €KT MPaBOBOI OXOPOHU — OXOPOHIOBaHI
3aKOHOM CYCHIJIbHI BIHOCHHM; 2) BKJIMBUU €NEMEHT, SIKMA Ma€ 3HAueHHA Ui 3’ SICyBaHHS
MEXaHi3My MO>JIMBOT'O 3aITOJIISTHHS IIKOJU CYCIUIBHUM BiJTHOCHHAM, 10 Iepe0yBarOTh ITiJ] OXOPOHOI0
aZMIHICTPATHBHOTO TIpaBa, a TaKOXX OJHUM 13 BHpPIIIATFHUX YHHHUKIB, fK MpH KBaidikarmii
MPaBOMOPYIIEHHS, TaK 1 IPX PO3MEXYBaHHI TaKUX MocsATanb [9, 204].

OTxe, mijJ MPeaAMETOM aIMiHICTPATHBHOTO MPaBOMOPYIIEHHS CIiJi PO3YMITH pedi MaTepialbHOTro
CBiTY, BIUIMBAIOYM Ha $Ki, NPaBOMOPYILIHUK 3IIHCHIOE MOCATaHHSA Ha Oe3mocepenHiii 00’ ekt
aJMiHICTPATHBHOTO MPABOIIOPYIIEHHS Y chepi 3eMenbHIX MpaBoBiTHOCHH. [IpomoHyemMo po3risHyTH
npeaMeT aaMiHICTPaTUBHOTO MTPABOTIOPYILIEHHS Y cepi 3eMeNbHUX MTPABOBIIHOCHH OiTBII JIETaTbHO.

30kpeMa, 3eMeNlbHI pecypcH € TpeiIMETOM TaKMX aJMIHICTPaTHBHUX IPaBONOPYIIEHb Y cdepi
3eMeIbHUX TPaBOBITHOCHH: 1) mcyBaHHS i 3a0pyAHEHHS CLUIbCHKOTOCHOMAPCHKUAX Ta iHIIAX 3eMelb
(ct.52 KVYmnAll); 2)nopymenHs mnpaBwi BukopuctaHHs 3emenb (cT1.53 KVYmAIl); 3) 3aarTs Ta
MIEPEHECEHHS IPYHTOBOIO MOKPHUBY 3eMEJIbHMX AUISHOK 0€3 creniaibHoro 103y (¢1.53-3 KYnAIl);
4) He3aKOHHE 3aBOJIO/IIHHS IPYHTOBHM MOKPHUBOM (IIOBEPXHEBHM IIapoM) 3emensb (c1.53-4 KYnAIl);
5) mopyiieHHs: CTPOKIB IMOBEPHEHHS THMYacoOBO 3aiHATHUX 3eMelb ab0 MpUBEICHHS I1X y CTaH,
MPUIATHUNA I BUKOPUCTAHHS 3a mpu3HadeHHIM (cT.54 KYnAII); 6) mopyiieHHs TpaBuil OXOPOHHU
CMYTH BiZIBOAY aBTOMOOiMbHUX NUIsXiB (cT.141 KYnAII).

VY cBOIO uepry, 3eMenbHa IUISHKA € IPeAMETOM TaKUX aJAMiHICTPATHMBHUX IIPABONOPYLICHb Yy cdepi
3eMEJIbHUX MPABOBIAHOCHH: 1) caMOBiIbHE 3aifHATTS 3emeibHOi mimsHku (c1.53-1 KVYnAIl);
2) mopyieHHs1 npaBui 3emieyctporo (ct.55 KYnAIl); 3) nopyiieHHs 3eMJIeKOpHCTYBaYaMy MPaBHIT
YTPUMaHHS JUITHOK, IPWIETTINX 10 aBTOMOO1IbHUX IUIIXiB (cT.142 KYnAIl).

Kpim Toro, njoxkymeHTais i3 3eMJICYCTPOIO € MPEAMETOM TaKOro aJMiHICTPATUBHOIO MPABOMOPYILEHHS Y
cdepi 3eMeIbHUX TIPABOBIHOCHH, SIK TIOPYIICHHS CTPOKY MOTO/PKEHHS (BIIMOBH Y TIOTOJKCHHI)
JIOKyMeHTaIlii i3 3emneyctporo (ct.53-5 KYnAIl). Bigomocri, siki MoxyTh OyTu BHeceHi a0 Jlep:xaBHOroO
3eMEJIBHOTO KajgacTpy, € NpPEeaMETOM TaKOro aJMIiHICTPAaTUBHOTO IPABOMOPYIICHHS, SIK MOPYLICHHS
3aKOHO/IaBCTBA Mpo JlepxaBHuii 3emenbpHuM KagacTp (cT.53-6 KYTAID).

Mu noromxkyemocs i3 agymkoro [.B. 3emisiHOi, 1110 y BHIIQJKy BUYMHEHHS TaKOTO aJIMiHICTPaTUBHOTO
JenikTy y cdepi 3eMenbHUX NpaBOBIIHOCHH, K 3HMIICHHS MeXoBUX 3HakiB (cT.56 KVYmAIl),
NPEIMETOM TPOTUIIPABHOTO IMOCATAHHS € MEKOBHH 3HAK, TOOTO CIeliaJbHUH 3HAK BCTAHOBIIEHOTO
3pa3ka, KM 3aKpITUTIOEThCS MICIIEIIOJI0KEHHS TOBOPOTHUX TOYOK MEX 3e€MENbHOT UISTHKU B HATYPI
(Ha micueBocri) [2, 477].

OO0’eKT aAMIHICTPATHBHOIO MPABOMOPYLIEHHS Y cdepi 3eMelIbHUX MNPAaBOBIIHOCHH € BaXKJIMBUM
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CIIEMEHTOM CKJIaJly TAKOTO IPABOMIOPYIIICHHS Ta MA€ BAXIINBE TEOPETHIHE i MPAKTUYHE 3HAUCHHS JIJIS
3MIHCHEHHS MpaBWiIbHOI KBaii(ikamii mpoTHIpaBHOro missHHS (mii a6o Oe3misuibHOCTI). Ilig wac
3MIACHEHHS  YNOBHOBOXCHMMH  oco0aMu  TyOJIiYHOI  aaMiHicTpamii — kBamigikamii  JisTHHS
MPaBOIOPYIIHUKA, BU3HAYAIOTh 3arajbHUM, POJIOBHIA, OCHOBHUI O€3mOcepeqHiii Ta ITOMaTKOBUI
(060B’s13K0BHIA Ta (haKyTFTATUBHAN) 00’ €KTH.

[IpenmeroM agMiHICTPAaTHBHOTO MPABOIIOPYIIEHHS y cepi 3eMEeTbHUX MPABOBIMHOCHH €: 1) 3eMenbHi
pecypcu; 2) 3eMellbHA JAUISHKA; 3) JOKYMEHTAIlid i3 3eMIICyCTporo; 4) BIJIOMOCTI, SIKi MOXYTh OyTH
BHECEHI 710 JIep»kKaBHOTO 3eMENLHOTO KalacTpy.
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MHNPOLHEAYPA BUSHAYEHHS MOHOIIOJIBHOI'O (AOMIHYKOUYOI'O)
CTAHOBHMIIA CYB’EKTA I'OCIIOJAPIOBAHHS HA PUHKY
SAAK OCOBJIMBUI PI3HOBHUI AJIMIHICTPATUBHUX ITPOLIEYP

®ininosa T.J1., cyaus

Pignencoruii anenayitinuti 2cocnooapcokuii cyo

CrarTsl TpHCBSIYCHA JOCHTIIKSHHIO MPOLEAYPH BHU3HAYCHHS MOHOMOJIBHOTO (ZOMIHYIOYOTO) IOJOKEHHS
cy0’eKTa TOCHOAApIOBaHHSI Ha PHUHKY SIK OCOOJMBOMY pi3HOBHAY aJMIHICTPaTMBHHX TpPOLEAYp i
3anporoHOBaHa 1i  aBTOpchka JAediHilis. ABTOPOM OXapakTepH30BaHi  MaTepialbHO-NIPABOBI i
aIMiHICTPaTHBHO-TIPOLIEAYPHI ~ HOPMHM, IO PEryJIIOTh  IOPSIOK  BCTAHOBJEHHS  MOHOIIOJIBHOTO
(TOMiHYI0YOT0) TOJIOKEHHS Ha PUHKY, BHIIJICHI 1 JETaJbHO MPOAHANI30BaHO 7 CTamiid Takoi MpOLEIypH.
[TigkpecmroeThCs, MO MOHOMOJBHE (IOMiHYIOYE) IOJIOKEHHS Cy0’€KTa TOCIONApIOBaHHS HAa PUHKY HE €
MIPaBOTIOPYIICHHAM, X04a 1 MOXKE MaTH IE€BHI aJMiHICTPATHBHO-TIPABOBI HACIIITKH.
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Kniouosi crnosa: aominicmpamuena npoyedypa, eKoOHOMIiUHA KOHKYPEHYis, cyb €Km 2ocnooapiosansi, npoyeoypa
BUBHAYEHHS MOHONONILHO20 (OOMIHYI0H020) CMANHOBUYA HA PUHKY.

Oumnmnosa TJIL. TIPOHEAYPA OIIPEAEJIEHUS MOHOIIOJIBHOTO (JJOMUHUPVYIOIIETO)
IMOJIOXKEHUS CYBBEKTA XO3SMCTBOBAHUS HA PHIHKE KAK OCOBASI PASHOBUIHOCTH
AIMUHUCTPATHUBHBIX ITPOLEIYP / PoBHEHCKHI anMeNsMOHHBIA X03UCTBEHHBIH Cya, YKpanHa
CTaTbs MOCBSIICHA HCCICA0BAHUIO MIPOLIEAYPhI ONPEACICHHSI MOHOIIOIBHOTO (IOMHHHPYIOIIETO) TTOJI0KECHHS
CyObeKTa XO3sHCTBOBAHHMS HAa pHUHKE Kak O0CO0OH pa3sHOBMAHOCTH aJMHHHCTPATHBHBIX MPOLEIYp H
OpeyioKeHa ee¢  aBTOpcKas JAeUHULMS. ABTOPOM OXapaKTepH30BaHbl MaTCPHAIbHO-IPABOBBIC W
aIMUHUCTPATHBHO-NIPOLICAYPHBIC HOPMBI, PErYIUPYIONIHE MHOPSAOK  YCTAHOBICHHS  MOHOIIOJIBHOTO
(IOMHHUPYIOIIETO) MOJOXKESHUsI Ha PBIHKE, BBIACICHBI W JETalbHO MPOAHATU3HPOBAHBI 7 CTaguil Takoit
npouenypsl. [oguepkuBaeTcsi, YTO MOHOIIOJIbHOE (IOMUHUPYIOIIEE) MOM0KEHHE CYyOBEKTa X03sHCTBOBAHHUS
Ha DBHIHKE HE SBISIETCS MPAaBOHAPYLICHHEM, XOTsS M MOXKET BIIeYb ONpPEACICHHbIC aIMHUHUCTPATHBHO-
MPaBOBbIC TOCIICICTBHSI.

Kniouesvie cnosa: aomunucmpamusnas npoyeoypa, KOHOMUYECKAS KOHKYPeHyusi, cyObeKkm X03saUcmeosanus,

npoyedypa onpeoeieHuss MOHONOIbHO20 (OOMUHUPYIOWE20) NOTONCEHUSL HA PbIHKE.

Filipova T.L. PROCEDURE OF DEFINING MONOPOLISTIC (DOMINANT) POSITION OF
BUSINESS AGENT ON THE MARKET AS A SPECIFIC KIND OF ADMINISTRATIVE
PROCEDURES / Rovnenskiy Appellate Commercial Court, Ukraine

The article is to research the procedure of defining monopolistic (dominant) position of a business agent on
the market as a specific kind of administrative procedures.

The author offers to understand the term “the procedure of defining monopolistic (dominant) position of a
business agent on the market” as acts which are regulated by the administrative laws that are executed by the
bodies of the Anti-Monopolistic Committee of Ukraine to establish and record in an administrative acts the
facts of occupying a business position which allows independently or with other business agents decide the
conditions for circulation of commaodities on the market owing to absence of economic competition.

Such a kind of procedures in the field of protection of economic competition can be both organizational and
functional; declarant or interruptive; jurisdictional or non-jurisdictional.

The author characterizes material-legal and administrative-procedural norms regulating the ways of
establishing a monopolistic (dominant) position on the market, defines and details seven stages of such a
procedure. The author emphasizes that a monopolistic (dominant) position is not violation of law, but can
result in some definite administrative-legal consequences.

The author points to the necessity of unification of the conceptual apparatus, the necessity to exclude the term
of “establishing monopolistic (dominant) position” from all the legal acts in the field of protection of
economic competition and implement the notion “defining monopolistic (dominant) position” (as a process)
and “recognizing monopolistic (dominant) position” as a statement.
Key words: administrative procedure, economic competition, business agent, procedure of defining monopolistic
(dominant) position on the market.

CyuacHHH pO3BUTOK PHHKOBOI EKOHOMIKM XapaKTEpU3Y€ThCsl YCKIAAHEHHSIM 1 30iIbIICHHSAM
KUTBKOCTI TOCMOJAPCHKUX 3B’SI3KiB, SIKICHOIO 3MIHOIO CTPYKTYPH €KOHOMIYHHUX BiJIHOCHH, B OCHOBI
(GYHKIIOHYBaHHS SIKMX JIGKHTh KOHKYPEHTHHH MexaHi3M. HasBHICTB 370pOBOTO KOHKYPEHTHOTO
CepeIOBHINA € HEOOXiTHOI yMOBOIO €()eKTUBHOTO 3/IiHCHEHHS €KOHOMIYHOI AisTBHOCTI Cy0’ €KTaMu
rOCIOJIapPIOBaHHs. Y CBIJIOMIIIOIOUHM, IO PE3yJIbTaTH peaji3allii OCHOBHHUX HamNpsSMiB COILiajIbHO-
E€KOHOMIYHOTO PO3BUTKY KpaiHM Oararo B YoMy 3ajexarb BiJ CTaHy KOHKypeHIi, B YkpaiHi
NPUIUTAETHCS 3HAYHA yBara BJIOCKOHAJICHHIO JIIF0Y0Or0 3aKOHOJABCTBA y cepi 3aXUCTy eKOHOMIYHOI
KOHKYPEHIIii 3 akKIeHTYBaHHsIM YBaru Ha aJMIHICTPATHBHO-NIPOICAYPHUX BiJHOCHHAX MiX
YIIOBHOBAKEHUM CY0’€KTOM IyOJidHOi ajgMiHicTpanii — AHTHMOHOIOJBEHUM KOMITETOM YKpaiHu i
y4aCHUKaMH IOCIIOIapChKOTo 00iry.

OpHi€lo 3 agMiHICTPaTUBHUX NpOLEAYp y cdepi 3aXHCTy €KOHOMIuHOi KOHKYpeHLii € mpouexypa
BHU3HAYEHHSI MOHOIIOJIFHOTO (JOMIHYIOHOTO) TIOJIOKEHHSI CYO’€KTa TOCHOJAPIOBAHHS Ha PHUHKY,
BHACIIZOK 3JiHCHEHHS SIKOi IisNIBHICTh Cy0’€KTa roCroJaplOBaHHSA-MOHOIIOJNICTa HA BiANOBIAHOMY
PHHKY TOBapiB, pOOIT UM MOCIYT 3HAXOIUTHCS MM HArSA0M AHTUMOHOIIOJIBHOTO KOMITETY YKpaiHH,
y pasi 3JIOBXHWBaHHS MOHOIOJHHUM (JIOMIHYIOUMM) CTAHOBHIIEM — MPUIHHSETHCS 32 JIOTOMOTOIO
aJMIHICTPATUBHOTO IIPUMYCY.

IIuTaHHS aHTUMOHOTIOIFHO-KOHKYPEHTHOTO PETYJIIOBaHHS 3HAXOJSTHCI B MEXKaxX HAYKOBOTO 1HTEpECY
0araThOX Cy4acHHX HayKoBIIiB, 30kpeMa, O.A. Aprem’eBoi, A.O. bakanincekoi, JI.P. binmu-TiyHoBoi,
K.B. bounapenko, H.f{. bopcyk, B.H. Bacunenka, C.C. BamitoBa, K.JI. Bo3snecencrkoro,
LI'. I'enbendyiim, E.B. I'opbyHoBoi, O.B. I'punaii, F0.B. Kypuka, I'.B. Insromenxo, C.A. Kapnoga,
0O.C. Kamrranosa, O.P. Ki6enko, O.B. Koryr, JI.B. Kynmmnoi, B.C. Jlyk’suens, C.b. MenbHuk,
O.M. Onemenko, O.0. IlnernsoBoi, O.B. Ilonomaproa, H.O. CaniaxmeroBoi, I'.O. CraxeeBoi,
O.M. Cropoxkenko, H.O. Tperybeup, [I. Tyiicek, ILI. Xapuenka, O.JI. UYepHeneBchkoi,
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O.B. lllameMman, [.A. Illymino, H.B. Illep6akoBoi Ta iH. Y TO# *e 9ac CiiJ KOHCTaTyBaTH, IO NPH
BIIHOCHIM 0araTOMaHITHOCTI IOCIIKEHb Y cdepl 3aXMCTy €KOHOMIYHOI KOHKYPEHIIii, mporemypi
BU3HAYCHHS MOHOIIOJIBHOTO (JIOMIHYIOUOTO) CTaHOBHUIIA CYO’€KTIB TOCIIOAApPIOBAaHHS HA PHUHKAX
HaJIe)KHA yBara BUCHUX HE MPUALISAIACS.

Memoto cmammi € TOCTIIKEHHS TIPOIEAYPH BH3HAUYEHHS MOHOTIOIBHOTO (JJOMIHYFOUOTO) ITOJIOKESHHS
cy0’€eKTa roCmoIaproBaHHs Ha PUHKY SIK OCOOIMBOTO PI3HOBHIY aAMIiHICTPATHBHOI IPOIIEITypH.

3rifHO 31 CTAaTUCTUYHUMH JaHUMU, AHTUMOHONOJBHMM KomiTeroM Ykpaimum B 2010 p. Oymo
posrasHyTO 621 crpaBy Ipo 370BKMBAaHHS MOHOMOJIBHUM (JOMIHYIOUMM) CTAaHOBHINEM HA PHHKY, B
2011 p. — 991, B 2012 p. — 1090. [punuuaeno nopymens: y 2010 p. — 798, y 2011 p.— 1206, y 2012 p.
— 1358. 3a pexoMeHnamisiMu AHTHMOHOMNOJBHOTO KoMiTeTy Ykpainu, B 2010 p. mpummHeno 265
BUTAAKIB MK (0€3MisIIBHOCTI), 10 MICTUIM O3HAKH TMOPYIICHb BKazaHoro Buay, y 2011 p. — 730, y
2012 p. — 1182 [1; 2; 3]. OTke, MOKHA KOHCTaTyBaTH MOCTiHHE 3POCTAHHS KUIBKOCTI CIHpaB, IO
PO3TIIANAIOTECS AHTUMOHOIONBHIM KOMITETOM YKpaiHM, Ta KUIBKOCTI MPHUIUHEHUX MOPYLICHb
BHACITIZIOK 37I0BXXMBaHHS MOHOMIOJBHUM (JOMiHyt0uMM) craHoBuieM (y 2011 p. — 30inbiieHHs Ha
65,2%, y 2012 — ma 12,6%), mo oOymMOBmIO€ MOTpeOy BIOCKOHAIECHHS MEXaHi3My HpPaBOBOTO
PETYIIOBaHHS JisSUTBHOCTI MOHOTIOJICTIB, CKIIAIOBOO SKOTO € MPOIenypa BU3HAYEHHSI MOHOIIOJIBHOTO
(IOMiHYIOUYOT0) CTAaHOBUINA CY0’€KTA FOCIIOIAPIOBAHHS HA PUHKY.

BinmoBigao mo 3akony Ykpaiam «IIpo 3aXucT eKOHOMIYHOT KOHKYPEHIIi1», Cy0’ €KT rOCTIOAapIOBaHHS
3aliMae MOHOIIOJIbHE (IOMiHYIOY€) CTAaHOBHIIEC Ha PUHKY TOBapy, SKLIO: HA I[bOMY PUHKY y HBOTO
HEMAa€ KOJHOI0 KOHKYPEHTA; SKIIO BIH HE 3a3HA€ 3HAYHOI KOHKYPEHIII BHACIiJOK OOMEXEHOCTI
MOJKJIMBOCTEH AOCTYITY iHIIMX Cy0’ €KTIB TOCIOAAPIOBAHHS MO0 3aKYIiBJIi CHPOBUHH, MaTepialliB Ta
30yTy TOBapiB, HAABHOCTI Oap’epiB IS AOCTYIly Ha PHHOK IHIMUX CYyO’ €KTIB TOCTOAApIOBaHHS,
HAsABHOCTI MiABI YM IHIMX oOcTaBuH [4, 4.l cT.12]. 3a 3arajpHUM MPaBUIOM, MOHOIOJEHUM
(IOMiHYIOUMM) BBaXKa€ThCS CTAHOBHUIIE Cy0’€KTa TOCHOAAPIOBAHHS, YaCTKa SKOTO HAa PHHKY TOBapy
nepesuinye 35%, a y pasi BiACyTHOCTI 3HAUYHOI KOHKYpPEHIIii 3 00Ky 1HIIMX YYaCHHKIB rOCHOAapCHKOr0
00iry BizicoTKOBHI Oap’ep Moxe OyTH 3MeHieHui [4, 4.2, 3 ¢1.12]. MOHOMOABHUM (JIOMIiHYIOYHM)
BBa)Ka€THCSI TAKOXK CTAHOBHILE KOXKHOTO 3 KIIBKOX CY0’€KTIB rOCHOJApIOBAaHHS, SIKIIO CTOCOBHO HHUX
BUKOHYIOTBbCS TaKi YMOBHU: CYKyITHa 4acTKa He OUIbIIe HiXK TPhOX CYO’€KTiB TOCIOAAPIOBAHHS, SKUM
Ha OJHOMY PHMHKY HaJle)kKaThb HaWOUMbINI YacTKW Ha PUHKY, nepeBuinye 50%; CyKynHa yacTkKa He
OlnbIIe HiXK IT’ATH CY0’ €KTIB TOCIIOapPIOBAHHS, IKUM Ha OJJHOMY PHHKY HaJIe)KaTh HANOIIBII 4acTKU
Ha pUHKY, epesuinye 70% [4, 4. 5 cT. 12].

Orxe, XapakTepHUMH pHCAMH  MOHOIOJBHOTO  (JOMIHYIOUOTO)  CTAaHOBHMIIA  CYO €KTIB
TOCHOAAPIOBaHHS Ha PUHKY €: 1) Take CTAaHOBHILE BCTAHOBIIIOETHCS BHUKJIIOYHO BiJTHOCHO CYO’€KTIiB
TOCTIOZIaPIOBaHHsl TIEBHOTO BWJAY PHHKY; 2) MOMJIMBICTh BIUIMBY Cy0’€KTa TOCIOJaplOBaHHS Ha
BIANOBIAHUN PUHOK; 3) HasBHICTH (HOPMAIBLHO-IOPUANYHOTO ACHEKTY — BOJOAIHHA 4acTkor (35%,
50% abo 70%), sika, 3rigHO 3 HOpPMaMM 3aKOHOAABCTBA PO 3aXHCT E€KOHOMIYHOI KOHKYPEHLIl,
BU3HAETHCSI MOHOTIOJIBHUM (JJOMIHYIOYHM) CTAaHOBUILEM Ha BiMOBITHOMY PUHKY.

3 METOr0 BJIOCKOHAJICHHS HAYKOBOTO 3HAHHS 3 ITUTAaHb 3aXHCTY €KOHOMIUHOI KOHKYPEHIIii BOAUaeThCs
MOJKJIMBUM 3alpolOHYBaTH TaKy aBTOPCHKY AeQiHilii0: Mpoueaypa BU3HAUYEHHS MOHOIIOJIBHOIO
(ToMiHyIOUOT0) CTaHOBHIIA Cy0’€KTa TOCIOJAPIOBaHHS Ha PHHKY — 1€ perjiiaMeHTOBaHi
aJIMIHICTPaTUBHUM IIPABOM JIii, IKi BUNHSIOTHCSI YIIOBHOBaXEHUM CY0’ €KTOM MyOJITYHOT ajMiHiCTpaIii
— AHTUMOHOIIONFHUM KOMITETOM YKpaiHW 11010 BCTAHOBJIEHHS Ta (PIKCyBaHHS B 1HOMBiAyalbHOMY
aJMiHICTpaTUBHOMY akTi (pillEHHI NMPO BHM3HAHHS Cy0’€KTa TOCIONAPIOBAHHS TaKWM, LIO 3aiiMae
MOHOTIOJIbHE  (JIOMIHYIOYE€) CTAHOBWIIE HA PHHKY) OPUAMYHOTO (akTy 3aHATTA Ccy0’€KTOM
TOCHOAAPIOBaHHS Ha PHHKY TaKOro IIOJIOXKEHHs, fKE J03BOJISIE HOMY BHACTINOK BiACYTHOCTI
€KOHOMIYHOI KOHKYPEHLI1 caMOCTiiiHO ab0 pa3oM 3 iHIIMMHU Cy0’€KTaMH rocroJaploBaHHS BU3HAYATH
YMOBH 00Ir'y TOBapiB Ha pPHHKY, BHACIHJIOK TPHUHSATTS SKOTO JisUIBHICTH Takoro cy0’ekTa
TOCTIOZIAPIOBAHHS 3HAXOMUTBCS Tl HAMIOM AHTUMOHOIOJIBHOTO KOMiTeTy YKpaiHu, y pasi
37IOBXXMBAHHS MOHOIIOJBHMM (ZOMIHYIOUMM) CTAaHOBHILEM — TPHUIUHSIETHCS 32 JOHOMOIOIO
aJIMiHICTPaTHBHOI'O MIPUMYCY.

HOpumaHa KOHCTPYKIS MPOIEAYypH BH3HAYEHHS MOHOIIOJBLHOTO (JOMIHYIOUOTrO) CTaHOBHIA CY0’€KTa
TOCIIOIAPIOBAHHS HA PUHKY CKJIAJAETBCS 3 TaKUX EJIEMEHTIB: 1) MpaBOBHX HOPM, SIKi pETJIaMEHTYIOTh
3IIMCHEHHS Tpoleypy; 2) MUILOBOTO MPU3HAYSHHS Tpouenypw; 3) crafii miei npouenypu. Li enementn
JIO3BOJISIFOTH BU3HAYUTH CYTHICTb MPOLIEITYPH, 11 FOPUINYHY TIPHPOJLY 1 3MICT.
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IIpaBoBi HOpMH, SIKiI PETYIIOIOTH MPOICAYPY BH3HAYCHHS MOHOTIIOJIBHOTO (IOMIHYIOYOT'0) CTAaHOBHINA
cy0’€KTa ToCIogaproBaHHs Ha pUHKY, CKIIAMAIOThCS 13:

- MaTepialbHO-TIPAaBOBUX HOPM IIOA0 3a0€3MeUYCHHS JEP)KAaBOI 3aXUCTy KOHKYPEHINi Y
MiIPUEMHHIBKIN MisUTbHOCTI, HEMOMYIICHHS 3JIOBKMBAHHS MOHOIIOJEHUM CTAHOBHUIIEM Ha
PUHKY, HETPaBOMIPHOTO OOMEXEHHS KOHKYPEHIi Ta HeZoOpOCOBICHOI KOHKypeHIi [5, 4.2
cr.42; 6, c1.25,26,27,32,37; 4, cr.c1.3, 12, 13];

- aJMiHICTPAaTHBHO-TIPABOBUX HOPM, SIKi BCTAHOBIIIOIOTH IMPUHIIUIM, IIiIi, 3aBJaHHS, MTPABOBHI
craryc i y4acHHKIB, IX IpaBa Ta 00OB’S3KHM B Ipolieci peamizailii Takoi mpouexypu [6, 4.5
cr.27, c1.40; 4, ct.c1.2,13, 14; 7, c1.cT1.1, 3,4, 7,16, 19; 8, cT.cT.2; 9, m.1m.1.2, 1.3]

- aJMIHICTPATHBHO-TIPOLICYPHUX HOPM, SKi BH3HAUYAIOTh MOPSAIOK 3IIMCHEHHS MPOICAypU
BU3HAYCHHS MOHOIIOJIBHOTO (JIOMiHYIOUOT0) CTAHOBHIIA CY0’€KTa TOCIOJAPIOBAHHS Ha PUHKY
[4, cT.cT.14, 35-49; 7, cr.c1.23, 23-1; 8, ¢1.27-30; 9, po3m. 2-10].

MeToro  mponeqypu  BH3HAYCHHS  MOHOIOJBHOTO  (IOMIHYIOHWOTO) CTaHOBHIIA CYO’€KTiB
rOCHOJapIOBaHHA HA PUHKY € OTPUMaHHS HeoOximHoi iHdopMalii i NpuiHATTA pillleHb 3 MUTaHb
PO3BUTKY 1 3axXHCTy €KOHOMIYHOI KOHKYpEHIIii, 30Kpema, JIEeMOHOMOMi3allii eKOHOMIKH,
AQHTHMOHOIIOJIFHOTO PETYIIOBAHHS, KOHTPOJIIO 32 Y3rO[UKEHUMH JisIMH, KOHLIEHTPALi€0; KOHTPOIIO 3a
JOTPUMaHHAM 3aKOHOJABCTBA PO 3aXWCT €KOHOMIUHOI KOHKYPEHIIl; 3aXUCTy iHTepeciB cyO’ €KTiB
TOCIIO/IapIOBaHHS, TPYN Cy0’€KTIB TOCIIONapIOBAaHHS Ta CIIOXHBAdiB Bij Woro mopymeHs [9, m.1.3].
ToOGTo, MeTOWw Takoi TpOIEeAypd € BCTAHOBICHHA MOpUANYHOTO (akTy, 3adiKCOBaHOTO B
1HAMBITyaNbHOMY aqMiHICTPaTUBHOMY aKTi — pIIICHHI MpPO BU3HAHHA Cy0’€KTa TOCIIOAAPIOBAHHS
TakuM, 1[I0 3aliMae MOHOMNOJbHE (IOMiHyIOYE€) CTAaHOBHINE Ha PUHKY, HNpPUHHATOMY
AHTUMOHOTIOJBPHAM KOMiTeTOM YKpaiHu. Ha BUKIIOUHY KOMIETEHI0 I[HOTO CyO’€KTa IyOIIigHOi
aaMiHicTpanii 3BepraeThesi yBara y Jlucti Bumoro rocmogapcekoro cyny Ykpainm «IIpo nesiki
NUTaHHS TPAaKTUKWA BUPIIMICHHS CIOpiB, TMOB’S3aHUX 13 3aCTOCYBaHHAM KOHKYPEHIIHHOTO
3aKOHOAABCTBa», BIAMOBIMHO IO SKOTO TOCMOJAPCHKHIA CyJ y BHpIIICHHI CIOPY HE TIOBUHEH
3MIMCHIOBATH JOCTIKEHHS PUHKIB TOBapiB, y TOMY YMCI BU3HAYATH BIACHUMH CHUJIAMH MOHOIIOJIbHE
(momiHyrOue) CTaHOBHIIE CyO’€KTIB TOCIOAApIOBAHHS Ha PHUHKY, OCKUIKM BIiAMOBiMHI (QyHKIIT
3MIACHIOIOTHCS BUKIIOYHO opranamMu AMKY [10, m.8].

IIpouenypa BU3HAUYEHHS MOHOMOJBHOTO (JIOMiHYIOUOTO) CTAHOBHIIA Cy0’€KTa rOCIIOJApIOBaHHS Ha
PHHKAX CKIAAEThCS 3 TAKUX CTaJIIH:

Cragis 1. [IpudiHATTS, PO3IIISL 3asB 1 1OJIaHb BIAMOBIHUX OCI0 UM IHII[IFOBAHHS PO3IJISAY CIPaBU PO
MOPYIIEHHS 3aKOHOIABCTBA IPO 3aXUCT €KOHOMIYHOI KOHKYpEHIIl 3 BJAacHOI iHIIIaTHBH OpraHiB
AMKY. Tak, opraHn AHTHMOHOIIOJILHOI'O KOMITeTy YKpaiHH pO3MOYMHAIOTH PO3IJISA CHpaBH PO
MOPYIICHHSI 3aKOHOJABCTBA IMPO 3aXHCT E€KOHOMIYHOI KOHKypeHIi 3a: 1) 3asBaMu HOpPMAaTHBHO
BHU3HAYEHOTO KoJia 0ci0; 2) MOJaHHIMH YITOBHOBaXXEHHUX Cy0’€KTiB; 3) BIACHOIO iHINIaTUBOKO OPraHiB
AMKY [4, u.1 c1.36].

[cHYIOTB JIBa HOPMAaTUBHO-BCTAHOBJICHI MpaBWJIA ITiJ[BIIOMUYOCTI pealizamii mponexrypu BH3HAYCHHS
MOHOIOJILHOTO  (JOMIHYIOYOTrO)  CTaHOBHINA  Cy0’€KTa  TrOCIOJApIOBaHHS  HA  PHHKY:
1) AnminicTpaTuBHii KoJserii TepuTopianbHOro BimmiienHs KowmiteTy migBizoMvi crpaBu mpo
TIOPYIICHHS! Y BUTJISIIL 37I0BXKMBAHHS MOHOITOJIBHUM (JIOMiHYFOUMM) CTAHOBHIIEM, aHTHKOHKYPEHTHHX
Y3TO/DKEHUX JIil, SKIIO HACIHIAKK TOPYIIEHHS MaloTh MiCIle Ha perioHanbHOMY puHKY [11, m.5]; 2)
HdepxxaBHoMy ymoBHOBakeHoMy Kowmitery miaBioMui chopaBu Npo MOPYLICHHS Y BHUIVIAIL
3JI0B’)KUBAHHS MOHOIIOJBHUM (JIOMiHYIOUMM) CTAHOBHIIEM, AHTUKOHKYPEHTHUX Y3TOJUKCHUX i,
SKIO HACTIJKM TIOPYIIEHHS MAaroTh Miclle Ha PUHKY, IO OXOIUIFOE JIEKiJIbKa PETioHIB, YW Ha
3arajbHOEP)KaBHOMY pUHKY [11, m1.6];

Cranis 2. BusBieHHsT 03HaK NMOPYIICHHS 3aKOHOIABCTBA IMPO 3aXUCT CKOHOMIYHOI KOHKYPEHII, Y
TOMY YHUCJII HACIHIJKIB Takoro nopyuieHHs opranaMmu AMKY [4, 4.1 ¢1.37; 9, m.20]. Ciix 3a3Ha4uTH,
10, OCKUTGKH BUSIBUTH O3HAKH MMOPYIICHHS 3aKOHOJABCTBA MPO 3aXUCT CKOHOMIYHOT KOHKYPEHIIii, Y
TOMY YHCJII HACIJAKIB TaKOTO MOPYIICHHS (PaKTHUYHO HEMOXKJIUBO 0e3 0e3MmocepeHhOro PO3TIsmLy
CIIPaBM Ta BYMHEHHS BIAMOBIAHUX Ii¥f, CIPAMOBAaHMX Ha iX BCTAHOBJICHHS, TO BIAMOBIAHI HOPMH
3aKoHOJaBcTBa YKpainu [4, 4.1 c¢1.37; 9, n.20] migysaraioTe KOpUTyBaHHIO 200 BiAMIiHi.

Crania 3. llpuitaarts opranamu AMKY anMiHICTpaTHBHOTO aKTy — pO3NOPSIKEHHS MPO MOYATOK
po3risiay cupasu [4, 4.1 ¢1.37]. Skmio tepuropiansaumu opranamMmu AMKY Oyne BcTaHOBIIEHO, 1110
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CIipaBa TiABiAOMYA OCTAaHHBROMY, TO TNPUHUMAETHCS ANMIHICTPATUBHHMA aKT — Po3mopsimpkeHHS Tpo
TI0YaTOK CIIPaBH, a AKIIO Hi — TO PO3MopsmKeHHS PO BiAMOBY B pO3TJIAAi cipaBu [4, ¢1.36].

Po3nopsmkeHHsT po MOYaTOK CHpaBH € MPaBO3aCTOCOBUMM aKTOM, a Aii BigmoBimHoro Komirtety €
yIpaBIiHCHKHUMHU 3a CBOIM 3MicToM. BkazaHe po3nopsikeHHs € I0pUINYHUM (PAKTOM, 3 SIKUM 3aKOH
OB’ s13y€ BUHUKHEHHS PaBOBITHOCHH y c(hepi 3aXucTy eKOHOMIYHOI KOHKYPEHIIi.

Cramis 4. 3abe3nedeHHS AOKa3iB. BCTaHOBIIOIOTHCS TaKUMHU 3aco0amMu: 1) TOSICHEHHSMH CTOPIH 1
TpPEeTiX 0ci0, MOSCHEHHSAMHU CIY»)KOOBHUX OCI0 Ta TpOMaJisiH, MUCHMOBUMH JIOKa3aMH, PECYOBHMU
JOKa3aMH 1 BUCHOBKaMH €KCIEpTiB; YCHI MOSICHEHHS CTOPiH, TPETiX 0ci0, CIry’)kOOBHX 9M MOCaTOBHX
oci0 Ta TpomansH, SKi MICTATH JaHi, IO CBiAYaTh NMPO HASBHICTH UM BIJCYTHICTH IMOpPYIICHHS,
¢ikcyroThCs y MpoTOKOi [4, 4.1 cT.41]; 2) BUIyYeHHSM J0Ka3iB Ha MiJICTaBi aAMiHICTPATHBHOTO aKTy
— PO3HOPSHKEHHS epKaBHOTO ynoBHOBaxxeHOro AMKY 4 ronoBu TepUTOpPianbHOTO BiJAiJICHHS
ocobucTo abo yrmoBHOBaKEHUMH HUMH TpariiBHnkamMu AMKY, #ioro TeputopianbHOTo BifmineHHS [4,
4.1 ct.44]; 3) apemroM A0Ka3iB Ha MiACTaBl aAMIHICTPATUBHOTO aKTy — PO3MOPSKEHHS Ha MiACTaBi
PO3MOPSIKEHHS AEP>KaBHOTO YIOBHOBa)KCHOTO YM TOJIOBU TepHUTOpianbHOro BimgineHus AMKY, a 'y
MICIIIX MPOXXKUBAHHS Ta IHITUX BOJIOAIHHAX OCI0 — Ha TiACTaBi PIllleHHS TOCMOJAPCHKOro cyny [4,
9.4, 5 cr.44]; 3a0e3nedeHHs TMPOBEIACHHS €KCIEPTU3H, 3 TMPHBOAY SAKOI TNPUAMAETHCS
aJIMIHICTpaTUBHUI aKT — po3nopsakeHus [4, ct.43].

Cragis 5. Cranis 6e3nocepeTHpOr0 MPOBEACHHS 1HAWBIAyaIbHO-BU3HAUYEHUX MiM, CIPSIMOBaHUX Ha
BH3HAYEHHS MOHOIIOJIBHOTO (JOMIHYIOYOTO) CTAaHOBWINA CY0’€KTa TOCHMONApIOBaHHS Ha PHHKY.
[lepenbauae 3mificHeHHs TakuxX Jidi: 1) BCTaHOBJICHHS O00’€KTIB aHaNi3y MO0 BHU3HAYCHHS
MOHOTIOJIFHOTO (JIOMiHYIOYOTO) CTaHOBHINA, a caMe cy0’€KTa TOCHOAApIOBaHHS (Ipymu CyO’ €KTiB
TOCIIOIapPIOBaHH), KOHKPETHOTO TOBapy (MPOAyKIii, pPOOOTH, MOCITYTH), SKHHA BUITYCKAETHCH,
MOCTAYaETHCS, POJIAETHCS, HAOYBAETHCS (CIIOXKUBAETHCS, BAKOPUCTOBYETHCS) IIMM (IIMMHU) CYO’ €KTOM
(cy0’ekTaMu) TOCHOAAPIOBAHHS; 2) CKJIAAAaHHS Tepelliky ToBapiB (poOiT, MOCIYT), MIOAO SKHX Ma€
BHU3HAYATHCS MOHOIIOJIbHE (JIOMiHYIOUYE) CTAHOBHIINE CyO’ €KTa TOCIMONAPIOBAHHS 1 SIKi MAIOTh O3HAKHU
OJTHOTO TOBapy, TOBapHOI rpynw; 3) CKIagaHHS TEpPelTiKy OCHOBHHX IPOJIABIIIB (IIOCTaYaIbHUKIB,
BUPOOHUKIB), TOKYIIIB (CIOXXWBA4iB) TOBapiB (TOBApHHMX TpyH); 4) BU3HAYCHHS TOBAapPHUX MEX
PHHKY; 5) BH3HA4YCHHS TEpUTOpialbHUX (reorpadiuHux) MeX PUHKY; 6) BCTAHOBICHHS MPOMDKKY
4yacy, CTOCOBHO SKOTO Ma€ BH3HAYaTHCS CTAaHOBHILE CYO €KTiB TOCHOAAPIOBAHHS HAa PUHKY —
BU3HAYEHHS YaCOBHX MEX PWHKY; 7) BU3HAYCHHsS OOCSTIB TOBapy, SIKWH 00epTaeThCsl HA PHUHKY; 8)
PO3paxyHOK YacCTOK CYO’ €KTIB TOCIONApIOBaHHSI Ha PUHKY; 9) CKJIaJaHHs Nepeliky IMpoAaBIliB
(mocTadanbHUKIB, BUPOOHUKIB), MOKYIIIIB (CIIOKUBAYiB) TOBapy (TOBApHOI TpymH) — MOTEHIIHHUX
KOHKYPEHTIB, TIOKYIIIiB, SIKi MOXYTh Mpo/iaBaTH (IIOCTadaTH, BUPOOISTH), TPUAOABATH (CIIOKUBATH,
BUKOPUCTOBYBAaTH) TOH caMuii a00/Ta aHAJIOTIYHUE TOBap (TOBAapHY IpyIy) Ha pUHKY; 10) BU3HAYCHHS
0ap’epiB BCTYIly Ha PHUHOK Ta BHUXOAY 3 PUHKY Ui CyO’ €KTiB TOCIIOJApIOBAaHHS, SKi MPOAAIOTH
(mocradaroTh, BUPOOIISIOTE), HAOYBAIOTh (CIIOKHBAIOTh, BUKOPHUCTOBYIOTH) a00 MOXYTH IPOJaBaTH
(nmocravatu, BUpOOIISITH), HAOYBAaTH (CIIOKMBATH, BUKOPUCTOBYBATH) TOW caMuil a00/Ta aHAJIOTIYHUIA
ToBap (TOBapHY TpyIlly) Ha PHHKY; 11) BCTAHOBIICHHS MOHOIIOJBHOTO (IOMiHYIOYOT0) CTaHOBHIIA
cy0’ekta (cy0’ekTiB) rocromaproBaHHsS Ha puHKY [9, m.2.1]. Etanm BW3HaueHHS MOHOIIOJIEHOTO
(IOMiHYIOUYOT0) CTAaHOBHUIIA Cy0 €KTIB IOCIOAPIOBAHHS, iX KIJIBKICTh Ta MOCIIJOBHICTh MPOBEICHHS
MOXXYTh 3MIHIOBATUCS 3aJIGKHO B (akTMYHMX OOCTaBUH, 30Kpema, OCOOJIMBOCTEH TOBapy,
CTPYKTYpH PHUHKY, 0OCATIB HassBHOI iH(popMarlii mo/10 puHKyY Tomio [9, m.2.2].

Crapnis 6. [lpuiiasarrs opranamu AMKY pieHHs po BU3HAHHS Cy0’€KTa TOCIIONAPIOBAHHS TaKHUM,
110 3aiiMae MOHOITOJIbHE (JIOMIHYIOUE) CTAHOBHIIEC HA PUHKY Ha IMiICTaBl MPOBEACHHUX JOCHIIIKEHb [4,
a03.5 4.l cT.48]. 3a pesynbTaramMu pPO3IJAY CHpPaB MPO MOPYLIEHHS 3aKOHOJABCTBA NPO 3aXUCT
€KOHOMIYHOI KOHKYpEHIii OpraHd AHTUMOHOIIOJBEHOTO KOMITEeTy YKpaiHH NpUHAMaIOTh pillieHHs PO
BU3HAHHS Cy0’€KTa TOCIOJapIOBaHHS TaKWM, IO 3aiiMae MOHOIOJbHE (JOMIHYyIOYE) CTAHOBHUIIE Ha
pHHKY a00 He PUIMAIOTh TAKOTO PIllIEHHs 32 BiJICYTHOCTI TAKOI'O CTAHOBHIIA Y BilnoBigada [4, a63.5
9.1 c1.48]. Take pimeHHs NpUAMAEThCS 3a HAsSBHOCTI JBOX CKIQJ0BHX — HOPMAaTHBHOIO Ta
¢dakTuuHOrO KpHUTepiiB. Ha mpomy etami BiOyBa€eThCsl MPaKTUYHA MIPaBOpeaTizallisi Ta BioOpaKeHHs
pe3yibTaTiB  JAMIHICTPATUBHUX M cy0’ekTa mMyONiyHOT ajMiHicTpamii B IHIUBIIyaJbHOMY
aJIMIHICTPaTUBHOMY aKTi — pillIEHH.

Cranis 7. Ockapkennst pimenHsi opradiB AMKY npo BuszHaHHA cy0’€KTa rocroJaploBaHHs TaKHUM,
o 3aiiMae MOHONOJBHE (JOMiHYIOYE) CTAHOBHIIE HA PHUHKY B aJMiHICTPaTUBHOMY ab0 CyJOBOMY
nopsnxy [4, ct.ct.57, 60].
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Ha miacraBi mpoBemeHOro amHamizy TMpOIEAypH BHU3HAYCHHS MOHOIIOJBHOTO (IIOMIHYIOYOTO)
MTOJIOXKEHHS Cy0’€KTa TOCIIOIAPIOBAHHS Ha PUHKY MOYKHA 3pOOHUTH TaKi BUCHOBKH:

1. [lpouenypa  BHU3HAYEHHS  MOHONOJNBHOIO  (IOMIHYIOYWOTO)  TOJIOKEHHA  cy0’ekTa
roCHoJapIOBaHHA Ha PUHKY € crenr(ivYHAM Pi3HOBHIOM aIMiHICTPaTUBHUX MPOLEAYP 1 OAHIEI0
13 mpouenyp y cdepi 3aXUCTy eKOHOMIYHOI KOHKYPEHIIii, 3a pe3yabTaTaMy 3IIHCHEHHS SKOi
TSTBHICTE Cy0’€KTa TOCTOAApPIOBAaHHS, IIO 3aiiMae MOHOIMOJBbHE (IOMIHYIOYE) ITOJIOKEHHS,
3HAXOAUTHCS TiJl HArsIoM AHTHUMOHOIOJBHOTO KOMITETY YKpaiHu, y pa3i 3JOBXKHBaHHS
MOHOTIONIFHUM  (IOMIHYIOYMM)  CTaHOBHIIEM —  TPUOUHIETRCS 32  JOMOMOTOIO
aZMIHICTPATHBHOTO TPUMYCY.

2. 3ane:kHO Big OOCTaBMH CHpaBH Taka MpoLeAypa MoXke OyTH SK OpraHizaliiiHOO, Tak i
(GYHKUIOHANBHOI; SK 3asBHOIO, TaK 1 BTPYYaJbHOIO; SIK HEIOPUCAKLIHHOI, TakK 1
FOPUCIUKITIIHHOIO.

3. [Tpouenypa BU3HaAUYEHHSI MOHOTIOJNBHOTO (JIOMiHYIOUOT'0) CTAHOBHINA CY0’ €KTa FOCTIOAAPIOBAHHS

Ha PUHKY BiAirpa€ KIIOYOBY POJIb Y MEXaHi3Mi 3aXHCTy €KOHOMIYHOI KOHKYpEHIIi, OCKUIbKH
BOHA € TIPEIOJIUITIEIO JUTA peati3alii TaKuX aJMiHICTPaTUBHUX MPOIETYp K MPUMYCOBUHN ITOILT
cy0’€KTa TOCMOJAPIOBaHHSA, IO 3aiiMae MOHOIONBHE (IIOMiHYIOYE) CTAaHOBHUINE Ha PHHKY;
BU3HAYEHHS (aKTy 3JI0BXKMBAaHHS MOHOIOJBHMM (IOMIHYIOUMM) CTaHOBHIIEM; HaKIaJCHHS
mrpadis Ta iH.
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PO3A1JI VI. TPYIOBE ITPABO

VIIK 349.2

ITPABOBA ITPUPOJA YUYACTI HPAINIBHUKIB Y JIOKAJIBHOMY
HOPMATHUBHO-ITIPABOBOMY PEI'YJIIOBAHHI ITPALX

Cpomuu M.L., K.H. 3 AepK. yIIpaBl., TOLEHT

Tlonmascwkoi Oeporcasnoi azpaproi akademii

VY crarTi pO3KpPHUTO CYTHICTH KOJIEKTHBHO-IOTOBIPHOTO PETYIIIOBAHHS IIPABOBOI MPUPOIH yIaCTi MPAI[iBHUKIB
Y JIOKaJIbHOMY HOPMaTHBHO-IIPAaBOBOMY DeTyJIOBaHHI Ipami. BusHadeHo, mo came mpaBo NpaljiBHUKIB Ha
y4acTb B YIPABIiHHI MiJNPUEMCTBOM € IIJICTABOIO /IS BCTAHOBJICHHS IOBHOBaXXEHb IIPAIIIBHUKIB Ta iX
MIPE/ICTaBHUKIB Y HOPMAaTHBHO-IIPABOBOMY PETyJIIOBaHHI Ipami. BcTaHOBIEHO, 0 HEJONIKU JIF0YOTO CTaHY
pEryJIIOBaHHS KOJEKTHBHUX NEPErOBOPIB MOJATAIOTh y TOMY, L0 BOHH NepeadadyeHi TUIbKK IS yKIaJaHHs
YH 3MiHH KOJIEKTUBHOTO JOTOBOPY, ajie He JJIsI BUPIIIEHHS KOJEKTUBHUX cHopiB. Kpim Toro, 3a3HaveHo, oo
HOPMAaTHBHI aKTH, SIK PaBUJIO, HE BCTAHOBIIOIOTh KOHKPETHOI MPOILEAYPHU, @ BU3HAYAIOTh TIJIBKU 3arajbHi
MIPHUHIMIIA Ha OCHOBI SKHX BiIOYBAa€ThCA IMPOIEC KOJEKTHBHUX MEPETOBOPIB. 3BEPHYTO yBary Ha yd4acTb
MIPAIiBHUKIB y JIOKAJIFHOMY HOPMATHBHO-IIPABOBOMY PETYNIOBaHHI TPYJIOBHX BiHOCHH, SKa 3yMOBIICHA
HEeOoOXiIHICTIO 3a0e3redeHHs] i HalHOUTBII ITOBHOMY BpaxyBaHHIO IHTEpECiB NpamiBHHUKIB B cdepi mpari,
MOTIEPE/DKCHHIO TPYAOBUX KOH(IIKTIB Ha MiAMPUEMCTBAX, MO CIpHIE 30EPEKCHHIO CTaOLIBHOCTI B
CYCIIIBCTBI. 3alpoOIIOHOBAaHO OpraHi3alliifHO-IPaBoBi (OpMH peaiizanii NpariBHUKAMU CBOiX MOBHOBaXXEHb
Ha y4acThb y JIOKAILHOMY HOPMaTHBHO-TIPABOBOMY PETYJIIOBaHHI TPYAOBHX BiTHOCHH.

Knwouosi  cnosa: mpyoose npaso, HOpMAMUSHO-NPABOSe  pPecylO8AHHA, NPABOsi  (Popmu, YNPAGLIHHA

RIONPUEMCTNGOM, MPYOOBULL KOTEKMUB, KOAEKMUBHUL 00208Ip, NPAYIGHUKU, pOOOMOOasyi, mpyooei KOHGIIKmMU.

Cémuu H.U. [TIPABOBAS ITPUPOLAA YUYACTHUA PABOTHUKOB B JIOKAJIbBHOM HOPMATHUBHO-
[NPABOBOM PEI'YJIMPOBAHUU TPV JIA / IlontaBckas rocyiapcTBeHHAs arpapHas akajeMus, Y KpanHa
B craTtbe packpbiTa CYIIHOCTH KOJUIEKTHBHO-IOTOBOPHOTO PEryJIMPOBAaHHS IPABOBOM HPUPOABI y4acTHs
pabOTHUKOB B JIOKaJHHOM HOPMAaTHBHO-IIPAaBOBOM PETYIMPOBAHMH Tpyda. OnpeneneHo, 9To HMEHHO MPaBo
pabOTHUKOB Ha y4yacTHe B YIPABICHHUHM INPEINPHUATHEM SBISETCS OCHOBAHHEM JUISl yCTaHOBJICHHMS
MOJTHOMOYHMIT pabOTHUKOB M MX TpeJCTaBUTENEil B OTpAciIn HOPMATHBHO-IIPABOBOTO PETYIMPOBAHUS TPY/a.
YCTaHOBJIEHO, YTO HEAOCTATKH JEHCTBYIONIETO COCTOSHUS PETYIHPOBAaHMS KOJUIEKTHBHBIX MEPETOBOPOB
3aKIIFOYAIOTCS B TOM, YTO OHH MPEAYCMOTPEHBI TOJNBKO UIS 3aKIIOYCHUS WM M3MEHEHHS KOJUIEKTHBHOTO
JIOTOBOpPA, HO HE JUIS Pa3pelIeHns] KOJUICKTHBHBIX cropoB. Kpome TOro, yka3zaHo, YTO HOPMAaTHBHBIE aKTHI,
KaK MPaBWJIO, HE YCTAaHABIMBAIOT KOHKPETHOH MPOIENypHl, a ONPEAEIAIOT TONBKO OOLIME NMPHHIUIBL, Ha
OCHOBE KOTOPBIX IPOMCXOIMT MPOLECC KOJUIEKTUBHBIX HeperoBopoB. OOpalleHO BHUMaHWE Ha Yy4acTHe
pabOTHUKOB B JIOKaJbHOM HOPMATHBHO-IIPAaBOBOM PETYJIMPOBAaHUM TPYAOBBIX OTHOIIEHHI, KOTOpOE
00yCIIOBIIEHO HEOOXOIMMOCTBIO OOecreueHnsl U Hanboliee TOJTHOMY y4eTy MHTEpecoB pabOTHHKOB B chepe
Tpyna, NPEIyNpeKACHUI0 TPYAOBBIX KOH(IMKTOB Ha MPEANPHUSITHIX, YTO CHOCOOCTBYET COXpPaHEHHIO
cTabmIpHOCTH B oOmiecTBe. [IpemmoskeHpl OpraHU3alHOHHO-TIPAaBOBBIE (OPMBI pean3aliid PabOTHHUKAMHU
CBOMX TIOJIHOMOYMH Ha YydYacTHe B JIOKQJIGHOM HOPMATHBHO-TIPAaBOBOM DETYIMPOBAHUH TPYIOBBIX
OTHOUIEHHUH.

Kniouesvie cnosa: mpyoogoe npago, npasosoe pe2yiuposatue, npagogvie opmvl, YnpasieHue npeonpusmuem,

mpyooeol KOJINEKMUS, KOLIeKMUSHbLI 002080p, paboOmHUKU, pabomooamenu, mpyoosvie KOHDIUKMbL.

Semich N.I. THE LEGAL NATURE OF EMPLOYEE PARTICIPATION IN THE LOCAL LEGAL
REGULATION OF LABOR / Poltava state agrarian academy, Ukraine

Determined that it is the right of workers to participate in enterprise management is the basis for authorizing
employees and their representatives in the legal regulation of labor. It was established that the disadvantages
of the state regulation of collective bargaining lies in the fact that they are provided only for the conclusion or
amendment of a collective agreement, but not for the settlement of collective disputes. Also noted that
regulations usually do not establish specific procedures, and determine only the general principles on which
the process of collective bargaining. Attention is paid to the participation of employees in the local normative
legal regulation of labor relations, which is caused by the need to ensure full consideration and best interests
of employees in the workplace, prevention of labor disputes in enterprises, which contributes to maintaining
stability in society. The organizational and legal forms of implementing of its authority by employees on
participation in local normative legal regulation of labor relations are proposed.

Legally regulated forms of ownership led to various forms of collective labor, which differ in the nature of
relations between workers and owners of capital goods, and the degree of employee participation in enterprise
management. In this regard, a significant number of office labor groups were regarded as a violation of the
owner of means of production and the principles of civil law. Labour legislation has tended to a significant
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reduction in the powers of the staff to ensure the principles of industrial democracy. Worker participation in
local normative legal regulation of labor relations due to the need to ensure the fullest and take account of the
interests of workers in the workplace, prevention of labor disputes in enterprises, which contributes to
maintaining stability in society.

The right to be represented in terms of local legal regulation of labor is another element of a comprehensive
law in question. Its meaning is that each employee may be able through representative bodies (representative)
or trade union organization realize its interest in regulating in the enterprise.

The novelty of the proposed approach is to transfer to the local level of the issue resolving andinstalling all
the powers of the participation of employees in enterprise management. The above authors excluded under
market conditions the need for the law on the rights of employees on participation in the process of
publishing an employer of local regulations, recognizing them only the right to collective contract labor
regulation. Since the relations connected with the management of the enterprise and with participation in it of
workers find their expression in relationships governed by labor law, we consider it justified fixing mentioned
rights in the draft of the Labour Code of Ukraine on the list of basic (statutory) rights of workers.

Key words: labor law, regulation, legal forms, enterprise management, labor collective, collective agreement,

workers, employers, labour conflicts.

EdexTuBHICTS BHPOOHHYOT ISIILHOCTI MIAMPUEMCTB 1 OpraHi3allii 3aJIeKUTh B Tpalli JIFOACH SK
JOKepena 3aI0BOJIEHHS MaTepialbHUX 1 JyXOBHHX ToTped. Buxonsum i3 3akoHOMipHOCTEW TPYIOBOI
JiSUTBHOCTI JIIOZIeH, TIOBUHHI BH3HAYaTHCA 1 cepd MpaBOBOTO BTPYYaHHs B OpraHi3allilo mpami Ta
BUOIp GopM i1 MPaBOBOTO PETryINIOBAHHS.

AHai3 HOpMaTHBHO-TIPABOBOTO PETYIIOBaHHS XapaKTepy TPYIAOBHX BiTHOCHH MiXK POOOTONABIIEM Ta
HaliMaHUMH MpaliBHUKAMH JT03BOJISIE OOIPYHTYBATH MTPAaBOBY MPUPOAY y4acTi OCTaHHIX B yIpaBIiHHI
MiIPUEMCTBOM Ta COILIAJILHY POJIb JEPXKaBH.

[TuTanas OOTPYHTYBaHHS ydYacTi MPAIiBHHUKIB B JIOKATHPHOMY HOPMAaTHBHO-TIPABOBOMY PETYIIOBaHHI
TIpalli BUKIUKAIOTh 3alliKaBIEHICTh SK Y MPABO3HABIIIB, TaK 1 IHIITNX JOCIITHUKIB I[i€] TEMATHUKH.

AKTyaJbHICTh TEMH BH3HAYA€THCSI HEOOXITHICTIO 00’€KTUBHOTO MOCTIIKCHHS ICHYIOUMX IPaBOBHX
TEOpil pEryNoBaHHA TPYJOBUX BINHOCHH Ta IX peami3amii B YKpaiHi, 30KpeMa, MUIIXOM
BUKOPHCTaHHS Oprafi3amiiiHo-mpaBoBux ¢GopM pearizamii NpalliBHUKaMHd CBOiX ITOBHOBaXXEHbh Ha
y4acTh B JIOKAJIbLHOMY HOPMaTHBHO-TIPABOBOMY PETYJIIOBaHHI TPYIOBHX BiTHOCHH.

MerToro JOCHIPKEHHS € BHBYCHHS 3MICTy MpPaBOBUX TEOpill peryiioBaHHS TPYIAOBUX BiJHOCHH,
BU3HAYEHHS X OOYMOBIIEHOCTI 1 HACTYITHOCTI Yepe3 OOTPYHTYBAaHHS OpraHi3alliifHO-TIpaBoOBUX (OpM
peamizanii mpaliBHUKaMH CBOiX MOBHOBaXEHb Ha y4yacTh B JIOKaJbHOMY HOPMATHBHO-TIPaBOBOMY
peryJroBaHHI TPYIOBHX BiTHOCHH.

3aBmaHHSAMHU [HOTO JOCITIDKEHHsSI € BUIIICHHS OpraHi3allifHO-TpaBOBUX (OPM, SKi MPOIOHYETHCS
pO3TIsAAaTH B CKIQAI OCHOBHHX (OPM yd4acTi TPAI[iBHUKIB B YIPaBIiHHI MiAIPUEMCTBOM, IO
crpusiTUMEe 3a0€3MEeYeHHI0 1 HaWOUIbIl TMOBHOMY BpaxyBaHHIO iX iHTepeciB y cdepi mpaiii,
MOTEPEPKEHHIO TPYAOBUX KOH(IIKTIB Ha MiANPUEMCTBAX, CIPUATHME 30EPEHKEHHIO CTaOIILHOCTI B
CYCITiJIbCTBI.

Po3kpuBaoyn CyTHICTh KOJIEKTUBHO-JIOTOBIPHOTO PETYIIOBAHHS Mpalli, JOIUILHO aKIEHTYBaTH yBary
Ha HOro BaroMoMmy eJeMEHTi — MPaBOBiil MPUPOJIi yYacTi MPaIiBHUKIB B JIOKAIbHOMY HOPMAaTHUBHO-
MIPaBOBOMY PETYJIOBaHHI TpaIli.

AHaJi3 HampauloBaHb HAyKOBLIB i3 3a3Ha4eHOi MpPOOJIEMAaTHKH J03BOJISIE 3pDOOMTH BHCHOBOK, LIO
TIOBHOB&KCHHS TIPAIliBHUKIB y cdepi JIOKAILHOTO HOPMATHBHO-TIPABOBOTO PETYIIOBaHHI Iparli
NOB’SI3yBaJiCAd JACAKMMH BUEHHMH PAIsHCBKOTO Iepiogy icTopii 3 ydacTio B ympaBiliHHI
nianpueMcTBoM [5, 7, 9]. Bonu 3abe3nedyBaiucs mpaBoM Ha y4acThb B YNpPaBIIiHHI MiAIPUEMCTBOM,
sgke OyJayBajocsi Ha MPHHIMIIAX CAMOBPSIYBAHHS TPYIOBOTO KOJEKTHBY 1 WiATPUMYBaiocs
KOHIICTIIII€I0 3arajlbHOHAPOIHOI BJIACHOCTI, 3T1IHO 3 SIKUMH MPAI[iBHUKH PO3IIIAIAIMCS K rOCroaapi
BUpoOHUITBA. [lOBHOBaXKCHHS, MOB’s3aHiI 3 YNPABIIHHSAM MiANPUEMCTBOM, HagaBalld TPYIOBUM
KOJIEKTUBAM JIOCUTh IIMPOKI MpaBa y BUPINICHHI MWTaHb Mpaili i COIaIbHOTO PO3BUTKY, & TaKOXK
PO3MONLTI TPUOYTKY.

Jocmipkyroun 3MICT TpaBa TPYJSIIMX Ha ydyacTb B ynpaBimiHHI mignpueMmcTtBoMm, O. Kypinxuii,
I'. JIax [8], O. Llenis [12], BigmMiyany HOT0 KOMITICKCHUI XapakTep, 00yMOBICHHI HASBHICTIO B 3MICTI
0araThOX YMCJICHHHMX IOBHOBa)XCHb. B 3aJIe’KHOCTI BiJ| COLIaIbHO-CKOHOMIYHUX 1 TOJITHYHUX YMOB
PO3BUTKY CYCHiJIbCTBa MpPaBO HaOyBano SKiCHO HoBoro 3wmicty. Kopinni 3MiHH, 0OyMOBIEHi
NePexXo/IoM A0 PUHKOBUX BiJHOCHH, HE MOIJIM HE BIUIMHYTH Ha CTPYKTYpYy IpaBa MpaliBHUKIB Ha
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y49acTh B YIPaBIIHHI MANMPUEMCTBOM. BU3HaHHA Iep’kaBOI0 IPHUBATHOI BIACHOCTI Ha 3acobwm
BHPOOHMIITBA, TTOSIBA B PUHKOBHX YMOBAax I'OCTIOIAPIOBAHHS IOPUINIHUX 0Ci0 Pi3HUX OpraHizalliitHo-
npaBoBUX (OPM PO3BIHUAIM TEOPiI0 CaMOBPSAYBaHHS TPYIOBOTO KOJEKTHBY 1 OOYMOBHIIM HOBi
MiAX0aH 10 OOTPYHTYBaHHS y4yacTi HpaliBHUKIB B yIIPABIiHHI MiAIPHEMCTBOM.

3aK0HOAABUO BpeTyNbOBaHi (HOpMHU BIACHOCTI OOYMOBHIIM Pi3HI (POPMH 3aCTOCYBaHHS KOJIEKTHBHOI
mparti, SKi BIAPI3HIIOTHCA XapaKTepoM 3B’S3KIB MK TpalliBHUKaMHA 1 BJIACHHKOM 3aco0iB
BUPOOHUIITBA, a TAKOXK CTYNEHEM y4yacTi NpaliBHHUKIB B YIIPaBIiHHI MiAIpUEMCTBOM. B 3B’s3KY 3 1M,
3HAYHA KUTBKICTh TOBHOB2)KCHb TPYAOBUX KOJICKTHBIB CTAIM PO3TJISLIATHCS SIK TOPYIICHHS TpaB
BIIACHWKA 3ac00iB BHpPOOHWIITBA 1 TPUHIMIIB NHUBIIFHOTO 3aKOHOJABCTBA. B  TpymoBomy
3aKOHOJABCTBI HAMITHJIAcsl TEHIACHIIS A0 CYTTEBOTO 3HIKEHHS OOCSATIB MOBHOBaKEHb TPYAOBOIO
KOJIGKTUBY, 10 3a0€3Me4yI0Th IPUHIUIN BUPOOHIYOI JEMOKpATIi.

OcTaHHIM YacOM TNHTaHHS IOAO OOCATY 1 XapaKTepy MOBHOBAXKEHb INPAIliBHUKIB, ITOB’S3aHUX 3
YIOPaBIIHHIM MiJIPUEMCTBOM, CTalW JOCUTh NUCKYCiHMMU. Jleski aBTOpU BHCTYNAKOTh 3a HOTO
paaMKaIbHUN TePETIsL.

BpaxoByroun BwuIe3a3HaueHe, MPHUHLMWI y4YacTi TMPAIiBHUKIB B YIPaBIiHHI MiJIPUEMCTBOM
TpaHCQOPMYEThCS B TPUHIMIT YYACTi MPAIiBHUKIB IUIAXOM YKJIAJeHHS KOJEKTHBHUX JOTOBOPIB 1
yroJ y BCTaHOBJICHHI 1 peryjioBaHHI yMOB mpami Ta ii omatu [6]. AHanOri4yHOi TOYKH 30py
npuTpuMyeThes i €. Xoxmos [11].

HoBu3Ha 3ampormoHOBaHOTO MiIXOQy TOJSTaE B IEPEHECEHHI Ha JIOKAJIHHHHA pPIiBEHb BUPIIICHHS
MUTaHHS PO BCTAHOBJICHHS BCiX TMOBHOBaXKCHb, TOB’SI3aHMX 3 YYaCTIO MPAIiBHUKIB B YIpaBIiHHI
MiANPUEMCTBOM. Buie3azHaueHi aBTOpY BUKJIIOYAIOTh B YMOBAaX PUHKOBHX BIJTHOCHH HEOOXiJHICTH
3aKOHO/IaBUOTO 3aKPIIUICHHS TMpaBa Ha y4YacTh MPAIiBHUKIB Yy MpOUEAypl BHAAHHS POOOTOIABIEM
JIOKaJbHUX HOPMATUBHUX aKTiB, BWU3HAIOYM 32 HUMH JIMIIE IPaBO Ha KOJEKTHBHO-IOTOBIpHE
peryJoBaHHS Tpalli.

I3 Takoro MO3MINEI0 BAKKO ITOTOJHUTHUCS, OCKUIBKHA BOHA HAIlpaBJIeHAa HA 3TOPTaHHS JEMOKPATHYHUX
MIPUHIIMIIIB YIIPABIiHHA MPAINel0 Ha MiANPHEMCTBI. 3abe3neueHHs MparliBHUKaM MOXIHUBOCTI Opatu
ydacTh B YIPAaBIiHHI Mpanel0 € BaroMol XapaKTEPUCTHKOIO, & TOMY IMOBHHHE PO3TIISAJATHCS SIK
Ba)XJTUBUH €JIEMEHT TONITHYHOI cTabiIbHOCTI B Cy4acHOMY PHHKOBOMY CYCHIJIBCTBi. B cBOIO uepry
BiZIMOBa BiJl 3aKOHOJABYOTO 3aKPIIUICHHS OCHOBHUX MOBHOBa)KEHb IPALliBHHKIB, MOB’S3aHUX 3 IX
YYaCTIO B YIPaBIIiHHI MpaIero, MoXe MOTATHYTH 32 CO00I0 CIIPSIMOBAHICTH MPABOBOTO PETYJIFOBAHHS B
0ik iHTepeciB poOOTOABIIS.

Came TOMy, BU3HAIOYHM BOXJIHMBICTH 30€pEXKEHHS NEMOKPATUYHUX NPUHLHUIIB yIPaBIiHHS MpaLero Ha
HIiANPUEMCTBI, 3aKOHOJIABEIb TOPS/T 3 MPABOM IMPAIIBHUKIB HAa YKJIAJACHHS KOJEKTHBHOTO JOTOBOPY
3aKpinB B TPOEKTi TpynoBoro Kojekcy VYKpaiHM TOBHOBXKEHHS TMPEJICTABHUIIBKUX OpTaHiB
MPAIiBHUKIB, 10 320€3MeUy0Th iX y4acTh y IPHUAHATTI HOPMAaTHBHO-TIPABOBUX akTiB y cdepi mparri
[4]. TloxomkeHHs TmepeadadyeHNX 3aKOHOIPOEKTOM MOBHOBa)KEHb MOXKJIMBO OOIPYHTYBaTH 3a
JIOTIOMOT'OI0 aHAITI3y TPaBOi MPHUPOJM YYaCTi MPAIiBHUKIB Y JIOKAILHOMY HOPMATHBHO-TIPABOBOMY
peryJoBaHHi Mmparii.

Ha nymKy nesikux BYEHUX, JUIS TPALliBHUKIB Y4acTh B YIIPABIiHHI HE BXOAMTH JI0 KOJIa IXHIX TPYIOBHX
o6op’si3kiB. Tak, FKO. TuxoMupoB xapakTepu3ye YIpaBIiHHA sIK NpodeciiiHe Havajgo, a yd4acTh
MpaliBHUKIB B YIPaBIIiHHI — SIK TPOMaJICbKe Hadaio B yrnpapiiHsi [10].

B. IlIBaiikoBcbka 3a3Hayae, IO pealibHA Y4YacTh NPALBHUKIB B YNPaBIiHHI MiANPHEMCTBOM
3a0e3MeUy€eTbCsl HOPMATHBHUM 3aKpIiIUIEHHSM pSALY IMOBHOBaXEHb, HAJaHUX fK Oe3mocepenHbo
MpaliBHUKaM, TaK 1 iX MpeICTaBHUIBKUM opraHaM. I[lOBHOBa)kKeHHS B CKJIJi TpaBa TiCHO
B3a€MOIIOB’S13aH1 1 B3a€MO3aJIeXKHI. Y [bOMY MPOSBISAETHCA iX KOMIUIEKCHUH XapakTtep [13]. Anani3
3a3HaYeHUX MOBHOBAKEHb J03BOJIIE CTBEP/DKYBATH, IO iX IMPAaBOBOIO IMiACTaBOIO € Cy0O’ €KTHBHE
MPaBO KOXHOTO TpaIliBHAKA Ha y4acTh B yIpaBliHHI mignpueMcTBoM. OHAK y poekTi TpymoBoro
KoJiekcy YKpaiHU Take NpaBo He 3HAWIUIO CcBOrO Oe3nocepeHboro 3akpimienHs [4]. Ha BiqMminy Bij
HAILIOT0 3aKOHOJaBI, pociiicbkuil — y TpynoBomy koxnekci PO, HaBnaku, 3akpinuB ri1aBy 8 3 Ha3BOIO
,,YUacTh NpaIiBHUKIB B yIIPaBIiHHI opraHizaiietw” [3].

OCKUTbKM BIJIHOCHHM, TIOB’SI3aHiI 3 YNPAaBIIHHAM IJIPUEMCTBOM, a TaKOX 3 Y4YacTIO B HBOMY
MPaliBHUKIB, 3HAXOATh CBIH MPOSB 1 Y BIJHOCHHAX, L0 PETYJIIOIOTHCS TPYIOBUM IIPABOM, BBAKAEMO
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[IKOM BHIPABJAHUM 3aKpIiIUICHHS BKa3aHOTO IpaBa B MPOEKTI TpyHoOBOro Kojuekcy YKpaiHu B
MEePENTiKy OCHOBHUX (CTAaTyTHHX) IPaB MPaIliBHUKIB.

[IpaBo OyTH NpeACTaBICHUM y MUTAHHSAX JOKAJILHOTO HOPMATHUBHO-TIPABOBOI'O PETYJIIOBAHHS Ipalli €
e OJIHAM €JIEMEHTOM KOMILJICKCHOI'O MpPaBa, 10 PO3IJISAAAEThCA. 3MICT HOro MOJSTaeE B TOMY, IO
KOXKEH TIPaIliBHUK MOXKE€ MaTH MOJKJIIHBICTH dYepe3 MPEACTAaBHUILKHN opraH (TpeacTaBHUKA) U
pohCITIKOBY OpTaHi3aiiio peaizyBaTH CBiif iHTEpeC B pEryJIIOBaHHI IMparli Ha MiAMPHUEMCTBI.

TakuM YMHOM, caMe MpaBO MPALiBHUKIB HA Y4acTh B YMPaBIiHHI MiAIPHEMCTBOM € IiJCTABOIO JJIS
BCTaHOBJICHHS TIOBHOB&)XEHB IPAIliBHHUKIB Ta IXHIX MPEJCTABHUKIB y Taixy3i HOPMaTHBHO-TIPABOBOTO
PETYIIIOBaHHS IPAIli.

Y4acTh y JIOKaTbHOMY PETYJIIOBaHHI Mpalll peali3yeThCsl B KOJIGKTUBHUX TPYJOBHX MPABOBITHOCHHAX.
3aekHO Bij 3MICTY MPABOBHX 3B’S3KIB Y4acTh MPAIliBHUKIB Y JIOKATBHOMY HOPMATHBHO-TIPAaBOBOMY
PETYIIIOBaHHI MpaIli MPOSABISAETHCA B HACTYITHUX MPaBOBUX (hopmax:

- BpaxyBaHHsS POOOTOAABIEM TyMKH HpPEACTAaBHULBLKUAX OpPTaHiB (IIPeJCTaBHHUKIB) MPalLliBHUKIB 3
MUTaHb NPUHHATTA JTOKATbHUX HOPMAaTHBHO-TIPABOBHX aKTiB B cdepi mpaili;

- y4acTh B pO3pOOIIi i MPUHHATTI KOJIEKTUBHOTO IOTOBOPY.

3a3HadeHi (opMH € HE HOBUMH, a, HABIAKH, TAKAMH, IO ICTOPUYHO CKIIAIHCSA 1 TIEPEBipsUTHCS
MPAKTUKOK HE OAHE necsatupiuus. [IpakThka CBiTYMTH, 110 3aKOHOM HE IMOBHMHHA BUKIIIOYATHCS
MOJKJIMBICTh 3aCTOCYBaHHS 1 iHIIMX POPM y9acTi PalliBHUKIB B IOKAIIbHOMY HOPMATHBHO-TIPABOBOMY
PETYIIIOBaHHI MPalli, IKi MOKYTh BCTAHOBIIIOBATHCS KOJIEKTUBHUAM JIOTOBOPOM 3a YTO/IOI0 CTOPIH.

3a xapakTepoM OpraHizaiii MpaBOBHMX 3B’S3KIB B Mpoleci peaizaimii MpaliBHUKaMH CBOIX
TIOBHOB&)KEHb HA y4YacTh B JIOKaJbHOMY HOPMAaTHBHO-TIPABOBOMY PETYJIIOBaHHI AOIIILHO BHIIIHTH
Bl  opraHizamiiiHO-TIpaBoBi  (opmm: Oe3mocepemHs (mpsiMa) yd4acTb 1  TNpeACTaBHUIBKA
(omocepenkoBana). Mopma Oe3mocepeHLOI y4acTi mMepeadadae akTHBHY y4acTh B JIOKAIbHOMY
HOPMATUBHO-TIPABOBOMY PETYJIIOBaHHI, KOJIM MPAI[iBHUK CAMOCTIITHO BHCIIOBIIIOE CBOIO BOJIIO Ta CBIi
IHTEpec "epes 3araiibHi 300pHu 4u KOH(epeHTIIito mpamiBHuKiB. Taka Gpopma mependadeHa mpomeyporo
MPUAHATTS KOJIEKTHBHOTO JOTOBOPY HAa IMIANPUEMCTBI 1 Tmependadae Oe3mocepeHi0 ydacTh
npaliBHIKa B OOTOBOPEHHI MPOEKTY KOJIEKTHBHOTO NoroBopy. PopMoro omocepenkoBaHoi ydyacTi B
peryJroBaHHI Tpalli € 3iiCHEeHHs pal[iBHUKAMH CBOIX TIOBHOBa)KEHb Uepe3 MPEICTaBHUIBKI OpraHu
yn npodCmiakoBi opraHizamii. 3a3HadueHi ¢opMu HEOOXiIHO PO3IJSIATH B CKJIAAI OCHOBHHUX (HOpM
y4acTi MpaliBHUKIB B YIPaBIIiHHI MiIPUEMCTBOM.

Y4acTh TpamiBHUKIB B JIOKaJbHOMY HOPMATHBHO-IIPABOBOMY pETYIIOBAaHHI TPYAOBHX BiJHOCHH
3yMOBIIEHA HEOOXIiTHICTIO 3a0e3reueH s 1 HalOiIbIll IOBHOTO BpaxyBaHHS IHTEPECiB MPAIliBHUKIB B
ctepi mparri, momnepemKeHHs] TPYJAOBUX KOH(QIIKTIB Ha MiANMPUEMCTBAX, MO CHpUsE 30epEKESHHIO
CTaOlIBHOCTI B CYCITiIBCTBI.

Sk HeraTUBHMIA (akTOp CIiJ BiZHAYWTH, IO B PUHKOBUX YMOBax y cepi (Hemep:kaBHOT) pUBATHOI
(GopMH BIIaCHOCTI MOLIMPEHA TaKa MPAKTUKA, KOJW BIACHUKH JIyXKe 00epeXHO, METOIaMH TT00I9HOTO
BIUIMBY Ha MPAI[iBHUKIB TEPEIIKOKAIOTh CTBOPEHHIO (IisUIbHOCTI) MPOQCHITKOBOI opraHizamii i
VKJIQJICHHIO KOJICKTUBHOTO JIOroBOpy. He BpaxoByIHOUH COIIQJIbHO-TIOJIITHYHY Ta COI[aJIbHO-
€KOHOMIYHY OIlIHKY TaKUX BYHMHKIB, CIIiJi 3BEPHYTH yBary Ha TPOTH3aKOHHICTH TaKOi IOBENiHKH
BJIACHUKIB, KOJM BOHH HAMararoThbCs MOOIYHO YXWJIATUCS BiJi BEJCHHS MEPErOBOPIB 1 YKIIAJEHHS
KOJIEKTUBHOTO JIOTOBOPY. AJie, BXKe NPU 3aTBEPIKCHHI CTaTyTy, a Mi3Hile pH HOro 3MiHi, BIaCHUK
3000B’s13aHUH BU3HAUUTH, OPTaH, SIKMH € IPeACTaBHUKOM iHTEpECiB TPYIOBOTr0O KoJeKTuBYy. OTxe, BiH
HE MOXX€ 3HATH 3 ceOe BiAMOBIAaIbHICTH 32 YXWJEHHS BiJl Y4acTi y KOJEKTUBHHX IEpPEroBOpax i
YKJIaJICHHI KOJIEKTUBHOTO JIOTOBOPY, ITOCHUIIAIOYHCH JIWIIIE HA BiJICYTHICTh YITOBHOBaKEHOTO TPYJIOBUM
KOJIEKTUBOM OpTaHy, 3 SIKUM CJIi/l BECTH KOJIEKTHBHI IIEPErOBOPH 1 YKIaAaTh KOJIEKTUBHUH JOTOBIp.

Heponiku nito4oro craHy peryjiroBaHHS KOJEKTUBHHX IEPETOBOPIB MOJIATAIOTH y TOMY, IO BOHHU
nepenbadeHi TINBKYM JJIsl YKJIaJaHHS YW 3MIHH KOJIEKTHBHOTO JIOTOBOPY, ajie He JUIs BUPIIICHHS
KOJIEKTUBHHX CIOpiB. KpiM TOro HOpMAaTHBHI aKkTH SIK NMPaBWIO HE BCTAHOBIIOIOTh KOHKPETHOI
OpOLEeNYpH, a BU3HAYAIOTh TIABKM 3arajbHi NPUHOMIN HAa OCHOBI SIKMX BiOYyBa€ThCS TNPOLEC
KOJIEKTUBHHX TI€PETOBOPIB.

Beci nii cropin npu neperoBopax Tak Y iHAKIIE CIPSIMOBaHI HA YKIIAJIAHHS KOJIEKTHBHOTO JIOTOBOPY —
OCHOBHOTO JIOKaJIbHOTO aKTy, L0 BPErYJIbOBYE LU KOMIUIEKC BIZHOCHH (TPYAOBHUX, COLialbHO-
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CKOHOMIYHMX Ta MPOo(eCiOHaIbHUX ), 110 BUHUKAIOTh MK pOOOTOIABIIMHU Ta POOITHUKAMH. Y HBOMY
MOXKYTh OyTH BH3HA4YCHI ¥ 1HII aClEeKTH B3a€EMOBITHOCHH MDK aIMIHICTpAIi€l0 Ta MpeaCTaBHUKAMHU
pOOITHUKIB. YMOBH KOJICKTUBHUX JIOTOBOPIB, Yroj, IO YKJIAJCHI 3TiJHO 3 3aKOHOJAaBCTBOM, €
000B’SI3KOBUMH IS TiIIPUEMCTB Ha SKi BOHH PO3MOBCIOIKYIOTHCS.

YMOBH KOJIGKTUBHUX JIOTOBOPIB Ta Yroj, IO TMOTIPIIYIOTh TMOPIBHSHO 3 3aKOHOJABCTBOM CTaH
poOiTHUKIB, HemilcHI. B Tolt camuii yac 3a00pOHSIETHCS BKIIOYATH 1 J0 IHAUBIAYATbHUX TPYIOBHX
JIOTOBOPIB (KOHTPAKTIB) YMOBH, IO TOTIPIIYIOTH CTaH POOITHUKIB MOPIBHSHO 3 3aKOHOIABCTBOM,
KOJIEKTHBHHMH JOTOBOPAaMH Ta yroaamu [2].

CBO€PITHICTh KOMEKTUBHOTO JIOTOBOPY SIK MPaBOBOI ()OpMU BCTAaHOBJEHHS YMOB Tpalli MOJSATA€E B
TOMY, LI0 BiH KOMIUIEKCHO PEryJlo€ HaHpi3HOMAaHITHILII MHUTaHHA, SIKi CTOCYIOThCSI PI3HHUX CTOPIH
TpyAOBUX BinmHOCHH. [lOpsimoK NpUHHATTS KOJEKTUBHOTO JOTOBOPY € CaMHUM JAEMOKpPaTHYHHM
MOPIBHAHO 3 TOPAAKOM TMPHUHHATTS 1HIINX JOKAIFHUX HOPMATHBHHX akKTiB. [IpamiBHUKH MOXYTbH
OpaTu y4acTs y HpoLEeAypi NPUHHSATTS KOJEKTHBHOTO AOTOBOPY Oe3mocepeqHbo, B TOW Yac, SK iHMI
JoKepena JIOKaNbHOTO HOPMAaTHBHO-TIPABOBOIO PETYNIOBaHHS TMpaili CTaBIATh MpaliBHUKA Yy
CTaHOBHIIEC TACHBHOTO yYaCHHUKA.

Ha ocHOBI aHamily mNpaBOBOrO CTaTyCy Cy4YacHOTO KOJIEKTHBHOIO JIOTOBOPY IPOIIOHYETHCS
BU3HAYEHHsI HOTO MOHATTS, a came: KOJEKTHBHUH IOTOBIp — IIe JIOKaJbHUH HOPMATHBHO-TIPABOBUH
aKT, SKMH MICTHTh KOMIUIEKC HOPMAaTUBHHUX IIOJOXXEHb Ta KOJEKTUBHO-AOTOBIPHUX 3000B’s3aHB,
CIOpSAMOBaHMX Ha BPETyJNIOBaHHS TPYIOBHUX, COI[iAIbHO-€KOHOMIYHMX Ta  OpraHi3aliifHo-
YNPaBIiHCHKUX BIHOCHH, IO CKJIAaJal0TbCs Ha MiANPHEMCTBAX, B YyCTAHOBaX, OpraHi3allisx
HE3aJICKHO BiZl (GOPMH BIACHOCTI, TOCIIOAAPIOBAHHS Ta KIIBKOCTI MPAIiBHHKIB, SKi MarOThb MPaBO
IOPUANYHOI 0COOH 1 BUKOPHCTOBYIOTH HaIMaHYy IIPAITFo.

3a pe3ynabTaTaMH MPOBEJACHUX JTOCIIPKEHB JTOIUIBHO 3pOOUTH BUCHOBOK, II[O:

— 3allpONOHOBaHi OpraHizaliifHO-IpaBoBi (HopMHU TpsSMOi 1 OMOCEepeKOBaHOI ydacTi MOXKYTb
BUKOPDHCTOBYBATHUCSA Y CKIaAi OCHOBHHX (OpPM ydacTi TIpaliBHUKIB B YIpaBIiHHI
i IPUEMCTBOM;

— HOPMAaTUBHUM aKTOM, SIKMM 3aKpilUIIO€ JIOKJIbHI HOPMH [ BCiX TpalliBHHKIB Ta
PpOOOTOABIIIB, BUCTYIIA€ KOJICKTUBHUI JOTOBIp, SIKUH € pe3yabTaTOM JOCSTHEHHS! KOMITPOMICY 1
3roAW MK CTOPOHAMM Ha OCHOBI B3a€EMHHMX HOCTYIIOK HIO/I0 NMHTaHb BPETYJIIOBAHHS IXHIX
1HTEpeCiB.

HeBin’eMHOIO CKJIaJIOBOIO TMPOIECY PETYJIIOBAHHS TPYAOBUX BIJIHOCHH Y KOJIGKTHBI € BUPILICHHS
TPYJIOBHX CIOPIB 1 KOH(QIIKTIB, OOTPYHTYBaHHS TEOPETUKO-METOAMYHUX 1 MPAKTHYHUX AaCIEeKTiB
PETYIIOBAaHHS SIKMX € METOIO MOJaJIbIINX HAYKOBUX JIOCIIKEHb aBTOpA.
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PO3ALJ VII. AKTYAJIBHI ITPOBJIEMH
KPUMIHAJIBHOI'O IIPABA TA KPUMIHOJIOTII;
KPUMIHAJIbBHO-BUKOHABYE ITPABO

V]IK 343.236.4: 316.4.063

COIMAJIBHO-IICUXOJIOI'NYECKHUE ACIIEKTBI IPUHATHUSA PEIHEHUSA
O COBEPLHIEHUU TPECTYIUIEHUS C TIPAMBIM YMbICJIOM

KamkapoB A.A., K.10.H., C.H.C.

Kpvivmckuii paxynvmem Odecckoco 20cy0apcmeeHHo20 YHUBEPCUMema 6HYMpPeHHUX Oel

B cratbe paccMOTpeHBI BOIPOCHI, CBSI3aHHBIE C COLUAIbHO-TIICUXOJOIMUECKHMH AacleKTaMU HpPUHITUSA
peuieHuss O IPECTYIHOW MAeATEeNbHOCTH. B kadecTBe CyOBEKTOB IPHHATUS PEIICHUS BBICTYHAIOT
JOJDKHOCTHBIE JIMIA OpPraHoB IyOnmuHOH BiacTH. OCyIIECTBIEHO OIMCAaHUE OCHOBHBIX CTPYKTYPHBIX
JJIEMEHTOB MPUHATHA IPECTYIHOTO PEUICHHA: MOTHB M MOTHBAIUS COBEPLICHHS IPECTYIUICHHS, LElb,
AITOPUTM COBEPIICHUS NMPECTYIUICHHS. AHATU3UPYETCs poib M (PYyHKIMH BOJICBOH PETy/SIIUH B CTPYKType
MIPUHATHSA PEIICHUs] O COBEpIISHUH IpecTyIuieHus. OmUChIBaloTCsl 6a30BBIE COIMAIBHO-IICUXOIOTHIECKHE
MEXaHU3MBI BBIOOpA pemeHs CyOBeKTaMH ITyOIMYHOH BIACTH B YCIOBHSIX BHYTPEHHEI0 MOpPaJbHO-
HPABCTBEHHOTO KOH(JINKTA, aKTyaJIN3UPYIOIIEToCcs Ha OJJHOH M3 CTAANH IPHHATHS IIPECTYITHOTO PEIICHUS.
Kniouegvie cnosa: npecmynHocmv, npecmynieHus ¢ HpAMbIM YMUCIOM, cogepuiaemvle TUYamu nyOIuyHou
611ACMU; NPUHAMUE DEUleHUs; MOMUB, 6OPbOA MOMUBOS; QYHKYUS BONEEOU peylayul 6 CMPYKIMype NPecmynHo2o
peutenus; 8bl60p; MOPANbHO-HPABCMBEHHbIL KOHPIUKM NPU NPUHAMUU NPECMYRHO20 DPeweHUs; Munoious
JUYHOCMU KAK (axmop, oemepMuHupyowuii 66100p NpUHAMUA peuteHus 8 YCA08UAX GHYMpeHHe20 KOHGIuUKma.

Kamxapos 0.0. COLIAJIbHO-IICUXOJIOITYHI ACIIEKTH IPUMHATTS PIIIEHHS IIPO
BUMHEHHS 3JIOYMHY 3 IMPAMUM YMUCIIOM / Kpumcekuii ¢axyiaprer OmechKOoro AEp:KaBHOTO
YHIBEpCUTETY BHYTPIIIHIX cIpaB, YKpaiHa
VY crarTi po3MIsSHYTI NUTAHHS, OB’ sI3aHi 3 COLATEHO-TICHXOJIOTTYHUMH aCTIeKTaMH MPUHHSATTS PIlICHHS PO
3JI0YMHHY JiSUIBHICTB. SIK Cy0’€KTiB MPUUHSTTS pillleHHS BUCTYNAIOTh MOCAJOBI 0COOM OpraHiB IyOIigHOT
BJaAW. 3MiIICHEHO ONMHC OCHOBHUX CTPYKTYPHHUX €JEMEHTIB NPUHHSATTS 3JI0YWHHOTO pILICHHS: MOTHUB i
MOTHUBAIliS CKOEHHS 3JI0YHHY, META, aTOPUTM 3IIHCHEHHS 37I0YHHY. AHATI3Y€ETHCSA PO 1 GYHKIIT BOIHOBOL
perymsimii y CTpYKTypi NPUHHATTS pillleHHs Npo BYMHEHHS 37M04nHYy. ONHCYIOTBCS 0a30Bi COIMiaibHO-
MICUXOJOTIYHI MeXaHi3MH BHOOpY pilieHHA cy0’ekTamMu IyONigyHOiI BIagd B YMOBaX BHYTPIIIHBOTO
MOpaJIbHO-ETHYHOTO KOH(IIIKTY, aKTyaJli3y€eThCsl Ha OJHIN 31 CTaAill MPUHHATTS 37I0YUHHOTO PIIlICHHS.
Kniouosi cnosa: 3104uHHiCMb; 3104UHU 3 NPAMUM YMUCIOM, WO GYUHAIOMbCA ocobamu nybniyHoi enaou,
NpUiHAMMS PIUEeHHS; MOMue, Oopomvba MOMusis, QyHKYIs 60Mb080I pe2ynsayii 6 cmpyKmypi 310YUHHO20
piwienns; 6ubip; MOPATbHO-eMUYHUN KOHPAIKM NPU NPUIHAMMI 310YUHHO20 DIENH s, MUNOA02Is 0cOOUCmocmi
5K pakmop, wo 0emepmiHyIo€ 6UOIp NPULIHAMMS PIULEHHSL 8 YMOBAX GHYMPIUHbO20 KOHGIIKMY.

Kashkarov 0.0. SOCIAL AND PSYCHOLOGICAL ASPECTS OF DECISION-MAKING ON
COMMISSION OF CRIME WITH DIRECT INTENTION / Crimean faculty of the Odessa state
university of internal affairs, Ukraine

The decision-making problem on implementation of that or other action including the criminal person in
activity is represented by essential interest and arrests interest of researchers. In essence it is very difficult and
multidimensional. Depending on methods and an object of research of a problem of decision-making on
behavior the special type of decision-making on the beginning and implementation of criminal activity is
studied by psychology, sociology, management science, except the specified sciences the criminology and
criminal law carry out, however it should be noted that by sciences of a criminal and legal cycle of special
attention to problems of decision-making wasn’t given.

In article the questions connected with processes of formation and making decision on the beginning of
criminal activity are considered the attention to such structural elements decision-making as Is paid: motive
of commission of crime, motivation of criminal activity, purpose of commission of crime. The analysis of the
existing points of view concerning definition of essence of stages, stages and elements is carried out at
making decision on the beginning of criminal activity, on the basis of existing points of positions, author’s
definition of elements of their filling is given.

In article it is noted that making decision on the beginning of criminal activity, is a hot topic of researches of
such sciences as psychology, criminology and criminal law. Has important as theoretical, for establishment of
psychological communications in the course of formation of criminal intention, and practical value for
definition of degree of public danger of a crime and according to purpose of punishment. Provisions of article
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can be used at a statement of legal subject matters and special courses, such as: General and Special parts of
criminal law; criminology; criminal psychology; criminal sociology; operational search psychology.
Key words: crime, crimes with direct intention committed by persons of the public power, decision-making,
motive, fight of motives, function of strong-willed regulation in structure of the criminal decision, a choice, the
moral conflict at adoption of the criminal decision, typology of the personality as the factor determining a choice
of decision-making in the conditions of the internal conflict.

Teopust yromosHoro mpasa [16, 29-31], a Takke 3aKOH 00 YTOJIOBHOH OTBETCTBEHHOCTH OIPEIEISET,
YTO NPECTYIUICHHUS Pa3eiaOTCA Ha YMBIIUICHHBIC U HeocTopoxkHbIE (cT.23 YK Vkpauns). [Ipodbnema
MPUHATUS PEIICHUS Ha OCYIICCTBICHHE KaKoro JMOO NEHCTBHSA, B TOM YHCIEC U IPECTYIHOTO,
NPEJICTABIISIET CYIECTBEHHBIN WHTEpeC M MPHUBJICKAET MHTEPEC HCCIENOBATENCH: FOPUINYCCKUX U
COIMANTLHBIX TICXO0JIOTOB, KPUMHHOJIOTOB, MPABOBEJIOB, CIECIIUAIMCTOB 110 TCOPHH JCATEILHOCTH.

OO0IIEN3BECTHBIMA METOJIOJIOTUYCCKUMHU  TIOCTYJIATAMH  SIBIITFOTCS  TIPEJICTABICHUS O TOM, UYTO
MPECTYIUICHUSIM, HMEIOIIAM MPSIMOI yMUCEI, IPUCYIU TaKUe KPUTEPHHU, KaK MOMUG, Yelb, YCA06US,
oelicmeust.

[locnenHue, B CHUCTEMHOW OOIEHAYYHOH TapajurMe, SBISIOTCS CTPYKTYPHBIMH 3JIEMEHTaMHU
JISATEIILHOCTA U MOTYT PacCMaTpPUBAThCs B MPECTYIHOMN NEATSIBHOCTH, B YaCTHOCTH, B YHCIIE TaKUX
JeUHUIMA, KaK: 3adaua, nompeOHOCmb, Onepayus, TaKKE OTHOCAIIUXCA K CHCTEMHOMY U
OOIIETICUXOJIOTHYECKOMY KaTeropuaibHOMY ammapaTy, MPUMEHSICMOMY IPU OINKCAHUM Pa3IMYHBIX
BUIOB JnestenbHOCTH [18].  [locraTouHO JfeTanbHO pa3paboTaHHAs yKa3aHHBIMH — aBTOpaMH
CHUCTEMOJIOTHS JICATEIBHOCTH, KyJla MOMHUMO TPOYETO BXOJUT U CMPYKMYpA NPUHAMUS PeuleHus,
MPEJICTABIISICT IBPUCTUICCKUAN HHTEPEC U IMUPOKHE MEPCIICKTUBHBIC BO3ZMOXHOCTH JJIs1 YIITyOJIeHHOTO
W3YYCHUS TPOIECCOB MPHUHATHS PEHICHHS O COBEPIICHUU Mpe CTYIUICHUH, XapaKTePU3YIOIIMXCS
OPSMBIM  YMBICIIOM. TakuMm 00pa3oM, B KadeCTBE HAIIETO 0ObeKkma WCCIEAOBAHUS BBICTYIACT
npecmynuas 0esimenbHOCIb CYObeKmos, NPeoCmAasilowux opeanbl nyOIUYHOU 61acmu, npeomem —
0COOEHHOCMU NPUHAMUSL PeuleHUs NPU COBEPULeHUU NPeCyNIeHUll, XAPaKmepusyiouwuxcs npsamovim
ymviciom (Ha IpUMeEpe Tpe CTYMJICHUH, COBEPIIAEMBIX TPEACTABUTEISMH IyOJIMYHOM BIIACTH).

[lcuxomornuecku gesane, MO0 Oe3meilicTBue (TIOCTYIIOK, TMPECTyIUICHHE), €CTh EIUHCTBO
00BEKTUBHOTO U CyOBEKTUBHOTO. B KpUMUHONO2UYECKOM, A COOMEEMCMEEHHO — 8 NCUXONOSUUECKOM
(xypcuB Ham A.K.) moHuMaHuu 0€3 OCO3HAHUS, KeJaHus (MOTHBA), MPECTYIHOIO pPe3ysibTara, TOro,
YTO HAa3bIBACTCS HAMEPEHHWEM, HE MOXET OBITh MPEeCTYmHOro nedcTBUs (Oe3meicTBus). OTH
oOImIenprU3HaHHbIE TIOJIOKEHHUS FOPUANYECKON IICHXOJIOTMH HMEIOT ONpeleNsioniee 3HaYeHue s
YTOJIOBHO-TIPABOTO BMEHeHWs B BuHy [D, 96-97]. ®opmupoBaHHEe MOTHBA MPECTYIUICHUS U
ompesiefieHHe €ro ILeJdH OCYUIECTBISETCS MpH IOMOIIM OMNPEAeNIEHHOrO IIpollecca, ajiropuTMma
NPUHATHS PELIeHHs O coBepuleHnu npectymieHus. [locnenuuii MoxkeT OBITH SBHO (ZOCTaTOYHO
OTYETIIMBO) MPE/CTABICH B CO3HAHWH MPECTYITHUKA, a TAKXKE MOXKET CYIIECTBOBATh B UMILTUIIUTHOM
(cBepHYTOM, CKpBITOM) BHje. Takum 00pa3oM, awaiusz u ORUCAHUE COYUATbHO-NCUXOIOSUYECKUX
ACNEeKmo8 NPUHAMUS PEeWeHUs O COBEPUIeHUU NPECTMYNIEHUU, XApaKmepusylouwuxcs npsambim
VMUCIOM, ¥ SIBJISIIOCH Ye/1bio HALIero UCCIE0BaHMs U, COOTBETCTBEHHO, JaHHOW IMyOIMKaLuy.

Ammunpukanms, T.€., IPOsSCHEHNE, «pa3BOpauuBaHNe MpOoIecca MPUHATHS PELICHHsI O COBEPIICHHU
MIPECTYIUIEHUS — BayKHEHNINAs METOOJIOTHYECKasl ¥ MPaKTU4ecKas 3aiada He TOIbKO KPHMUHOJIOTOB U
IOPHCTOB, HO M BCEX CYOBEKTOB, NPHYACTHBIX K OCYLIECTBICHHIO NPO(UIAKTUKU COBEPLICHUS
npectyruieHus. Heobxoanmo ykaszaTh, 4T0 TOHMMaHUE BHYTPEHHETO allTOpPUTMa MPUHATHUS PELICHUS,
B CTPaTeTHYECKOM IUIAHE, CHOCOOCTBYET aKTyalW3alluH IPOLIECCOB CAaMOIO3HAHUS, Ype3BbIYAHO
HEOOXOIUMBIX BCEM CIEIHANMCTaM, OTHOCSIIMXCS K MPO(eccHH uesloBEeK-4eJIoBEeK. B TakTHueckom
’Ke, YaCTHOM clly4yae, OCO3HaHHE BHYTPEHHEH CTPYKTYphI, CIECIU(PHUKH MPECTYITHOTO pPENIeHUs
MOTEHIIMAIBHBIM  TIPECTYITHUKOM CIIOCOOHO €ro MpPEIOTBPAaTHTh €mle Ha TMPOMEXYTOUHBIX,
MOJATrOTOBUTENBHBIX 3TANax OCYLIECTBICHHUS. DTO Ype3BbIYaHHO BaXKHO B OCOOCHHOCTH IPH IPUHITUI
pELIEHUI O COBEPUIEHUH NMPECTYIUIEHUH C TPSAMBIM YMBICIIOM, YaCTO COBEPIIAEMBIX JIUI[AMH OPTaHOB
MyOTMYHON BJIACTH, TaK KaK U3BECTHO, YTO MPUHITHE PEIIEHHUS O COBEPIICHNH MPECTYIUICHNUS, TaK XK€,
Kak M caM yMbIcel, 0e3 ero peaju3alud HE SBIAETCS YroJOBHO HakazyeMblM. VIMEHHO 3TH
NPECTYIUICHHs, COBEpIIaeMble JaHHBIM KOHTHHTEHTOM CYOBEKTOB  XapaKTEepH3YIOTCS 110
O00BEKTUBHBIM KPUTEPHSIM HATMYUEM JTOCTATOYHO OOJIBIIIOTO KOJMYECTBA BPEMEHH ISl TOJTOTOBKH K
ux ocymecTBieHnio. COOTBETCTBEHHO, MPHHATHE pEIICHHs, COCTAaBIEHHE IUIaHAa TPECTYITHBIX
JecTBuil (IycThb Jake B MBICICHHOM, TaK HAa3bIBAEMOM, IICUXOJIOTHYECKH CBEPHYTOM BHUJIE)
IPEALIECTBYET HEMOCPEACTBEHHOMY €r0 HUCIOJHEHHIO, 33 MCKIIOYEHUEM CIly4aeB, KoOrja
3alUIaHUPOBAHHBIE IOJArOTOBUTENIbHBIE JEUCTBUS HE 00pasylOT CaMOCTOSITENBHOIO COCTaBa
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npectyruieHus. Takum 00pa3oM, IPUHSITHE PELICHUsT O COBEPIICHUH MPECTYIUICHUSI CIEAYET OTHECTH
K acmeKTaM 00 npecmynHozo TIOBEJIEHUs, YTO €IIe pa3 CBUAETEIHCTBYET O 3HAYNMOM MPAKTUIECKOM,
MICUXOJIOTO-TIPO(PIIIAKTUIECKOM ~aCIIEKTe ONKMChIBAGMONH HaMu MpoOjieMaTHKH. Beab Xopoiio
M3BECTHO, YTO TPUHSATOC PEIICHUE BIOCICACTBUU MOXKET OBITh PEATM30BAHO B BHUJC COBEPIICHUS
MIPECTYITHOTO JCSTHUS, HO MOXET M HE COCTOATHCS, HAIPIMEP, B PE3yIbTaTe OCO3HAHUS CYOHBEKTOM €Tr0
AHTHOOIIIECTBEHHON OMACHOCTH W MOpPAIbHO-HPaBCTBEHHOTO Bpena. B »ToMm ciydae, oco3HaHume U
MOHUMAaHUE TOCIIETHET0, MPOUCXOISIIEE, UMEHHO HA dMane NpuHAmus peuleHusi, MOKeT 3aBEePIIUTHCS
TOOPOBOJIEHBIM CO3HATEIFHBIM OTKAa30M OT €0 OCYIIECTBICHUS.

He.ﬂblﬂ CTATbH SIBISCTCS TICUXOJIOTHYCCKUN aHaanu3 aJIropuTMa IPUHATUA PEIICHUA O Hadalic
HpCCTynHOﬁ JCATCIBHOCTH, HaHpaBJ’IeHHOﬁ Ha COBCPUICHUE NPCCTYIUICHUA C IPAMBIM YMBICJIIOM.

CoIManbHO-TICUXOJIOTUYSCKUE aCIeKThI MPOIIECCa MPUHATHUS PEIICHUS, UMEIOT JJOCTATOYHO CIIOKHYIO
W TIOJMKOMIIOHEHTHYIO CTpPYKTypy. IlocnmenmHsisi, B 3aBUCHMOCTH OT METOJOB M IpeaMera
WCCJICIOBAHUS, PACCMATPUBACTCS TOMUMO YKa3aHHBIX BBIIIEC CHCTEMOJIOTHH U TEOPUU JEATCIHLHOCTH,
oOmIeil ¥ COUMAJIBHON TICMXOJIOTUEH, COLMOJIOTHEH, KUOCPHETHKOW (TEOpUsIMH HWH(OPMAIIHH),
ricuxonorueit ynpasnenus [2; 3; 18; 20; 21; 22; 23], u.1.1.

Pe3ynbraThl TEOPETHUECKOTO aHANN3a JTUTEPATYPHI MO3BOJSIOT YTBEP)KAATh, YTO HAyKaMH YTOJIOBHO-
IIpaBOBOI0 MHUKJIA HpO6JIeMaM MMPpUHATUA PCIICHUA MPUCTAIBHOI'O0 BHHMAHHWA HE YIACIAIOCH, B TO
BpeMs, KaK CpeIyl MPEICTAaBUTENICH CHCTEMHOW METOMOJOTHU M, COOTBETCTBEHHO, JESTEILHOCTHOTO
MOAXOAa COUMAIBHBIX W TIYOWHHBIX IICHXOJIOTOB, CIIEHHAJIMCTOB II0 MOTHBALUHU IIOBEICHUS,
TPAAULIMOHHO JAaBHO BCAYTCA aAKTUBHBIC pa3pa60TKH 1 COOTBCTCTBYIOIIHE JUCKYCCHHU 110 PA3JIMYHBIM
acreKkTaM yKa3aHHOH MpoOIeMaTHKH.

Tak, HEKOTOpBIE TIICHXOJOTH CYHTAIOT, YTO TIPOIECC TPUHATHS pElIeHus Hamboiee TOYHO
ONKCHIBACTCS B pPaMKax KOHIeNmud O0phObl MOTHBOB [14]. C apyroii CTOpPOHBI, HEKOTOPHIC
ABTOPUTETHBIC YUCHBIE OTMEUAIOT B AaHHOW MpoOJieMe TaK Ha3bIBaeMbIll ()EHOMEH «BBIKIIIOYCHUS M3
BOJICBOTO sIjpa BHYTPEHHEW pabOThl CO3HAHWS, CBS3aHHOW C IICHXOJOTHYECKUMH IIPOIECCaMHU
BEIOOpA, OOMyMBIBaHUS (OCMBICICHHS) W OIICHKH NPOTHO3WPOBaHUS cuTyaruu. Hambornee moiHO
nanHas npoOinemMa packpeiBaetcsi B paborax B.K. Kanuna [13], koTopslii ocoboe BHUMaHHE YASISIT
KaTeroOpuy BOJICHUSI — YYacTHsS MEXaHM3MOB BOJH B Pa3pellieHHMH NPOTUBOPEUHA B CTPYKType
MOTHBAIIUM B XOJ€ €€ CTaHOBJCHHA M (YHKIMOHUPOBaHUS. «BoJjeHHe CBSA3BIBACT CaMOCYyOHEKTHBIE
OTHOIICHUS! C CYOBEKTHO-OOBEKTHBIMH, TaK KaK OCO3HABAaEMble BIIEYCHUS HMMEIOT TPEAMETHYIO
OTHECEHHOCTh. 37I€Ch TO U NPOSBISICTCS HauOoJee sApko mpodiiema Beioopa» [13, 145]. CTtopoHHUKH
ANMBTEPHATUBHOTO TIPEJCTABICHUS, HE OTBEpras 3HaYMMOCTh OOPHOBI MOTHBOB M BHYTPEHHEW paOOTHI
CO3HAHMUSA, BUJIAT CYIIHOCTh BOJH B MCIOJHEHUH MPUHATOTO PEIICHUs, MOCKOIbKY O0pb0a MOTHBOB H
Clieflylolllee 3a HUMH TPHHATHE peIleHWs He UAYT, M0 HMX MHEHHIO, jajee CyOBheKTHBHBIX
MICUXUYECKUX cOCTOsiHMID [13, 212]. MHeHue NCUXOJOroB, MOAJNEPKUBAIOLIMX TAKOE MOHHUMAaHUE
BOJIM B CTPYKTYpE ICUXMYECKOH AEATEIHHOCTH, MBI CUATAaeM HaubOoyiee aJeKBaTHHIM B KOHTEKCTE
paccMaTpuBaeMoil HaMU TPoOIeMaTHKH. JTO OOYCIOBIEHO TEM, YTO B CBOEW COBOKYIHOCTH JTaIlbl
MPOIIECCOB OCO3HAHHS JallbHEWIIEro TOBEACHUS | KelaHWs (CyObEeKTUBHOH MOTpeOHOCTH)
peanr30BaTh MPHUHATOE MPECTYITHOE pelieHHe, B TIOJHONW Mepe WISHTHYHBI KIIACCUYECKOH JOKTpHHE
YTOJIOBHOTO TpaBa, B YaCTHOCTH, €€ COOTBETCTBUS OINpPEAETCHHIO YMBICIA COBEPIIECHHUIO
npectyruieHus. OJJHAKO, OTMETHM, YTO HamOoyee MEePCHeKTHBHBIMUA B JIAHHOM HCCIICIOBAHUM MBI
CUMTaeM HPABCTBEHHO-TICHXOJIOTHYECKHE, IK3UCTEHINAIbHBIE 1 MOPAJIbHBIE ACIIEKTHI BOJH, BOJIEBOM
PETYNANNY ¥ MOTHBAIIMH, TaK KaK, BO-TIEPBBIX, 3TH PAKypChl PACCMOTPEHHUS YKA3aHHBIX MCUXUIECKUX
(YHKIUH, ¥ COOTBETCTBYIOIIMX MM MEXaHW3MOB IPUHSITHUS PEIICHHUS, ellle He ObUIH B JIOJDKHON Mepe
paccMOTpeHbl B HayKax YroJOBHO IIPAaBOBOIO IMKJA. VICKIIOUEHHUS COCTaBIAIOT JIMIIb PabOThI
JI.B. Kongpartoka u, ot uactu, B.H. Kynpssuesa. Bo-BTOpbIX, MMEHHO 3K3HCTEHIMAIBHBIE H
HPAaBCTBEHHbIE ACMEKTHl JIMYHOCTH >KU3HEIEATENFHOCTH CYOBEKTa, €ro IIeHHOCTHO-OPHUEHTAIOHHAs
cdepa BBIXOJHUT Ha MEPBBIN IUIAH B CUTYalUsAX MPUHSATHS PEICHHUS, OCI0KHEHHBIX HE00XO0IUMOCTHIO
coBeplIeHHs BbIOOpa (B TOM 4HCIE, MOPAIbHO-HPABCTBEHHOI'O BbIOOpa). DTO MOATBEP)KIAETCS
MHOTOJIETHEW Tpajuiuell 9K3UCTEHIMAIbHO-TYMAHUCTHYSCKHX U TITyOWHHO-TICUXOJIIOTHYECKUX
HalpaBJeHUI B HayKax o denoBeke [15; 25]. B moaTBepkKaeHNUN CKa3aHHOTO MPHUBEIEM OTACIIEHEBIC
MpUMEPHl KaK YYEHBIX-KJIACCUKOB, TaK M COBPEMEHHBIX HCCIIeOBaTelet, KOTOphIe MOIYEPKUBAIN
3HAYMMOCTh U JIOMHHHUDYIOIIYIO POJIb YKa3aHHBIX HAMHU 3K3HCTECHIHMATbHBIX KOMIIOHEHTOB B CBOMX
KoHIenmusx u Teopusix. Tak «Emé .M. CeueHoB mucai, 94To BOJIS — TO JiesTeIbHasl CTOPOHA pa3yMa
1 MopaipHOTO 4yBCcTBa. ClemoBaTeNbHO, MPOSIBICHNE BOJIEBBIX KAa4eCTB 3aBUCUT OT HPAaBCTBEHHBIX
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yept xapakrepa» [14, 91]. E.W. Uneun B dyHmameHtanbHOM MoHOrpaduu «Ilcuxomorus BOm»
oTMeuaet, 4yTo «A.B. VBameHKo TOBOpUT O 3aBUCUMOCTH HPAaBCTBEHHOTO BOCIUTAHHUA OT YPOBHS
pasButusi Bomu» [14, 91], a Takue METOMOJIOTM B OOJIACTH WCCIICOBAHUS JIMYHOCTH, Kak
«K.K. IlnatonoB u I'.I'. TonyOeB muiryT, 4yTO BBIOOpP BHICHIMX COLMAIBHBIX MOTHBOB W PEIICHUIH
CBUJCTENLCTBYET O TMPOSBICHHH BOJH, a BBIOOp HU3IMMNX, OWOIOTHUYECKMX W OCOOEHHO
MIPOTHBOPEYAIINX OCHOBHOM IENH ACATEIIEHOCTH — 0 O6e3Bomum» [14, 99].

Takum 00pa3oM, HpaBCTBEHHAS CYIIIHOCTh BOJH U BOJICBOH PETYJISIIIMU MPOSBISCTCS B CIIOCOOHOCTH
OCYIIECTBUTH BOJIEBOE YCHIIHE, «BCTATh» HaJl CBOMMH aKTYAJIbHBIMH IOTPEOHOCTSIMH U JKEITaHHUAMU,
MPEO0IETh SMOIMOHAIFHOE COCTOSHUE (CTPACTh) M OTHATh MPEANIOYTEHHE TOMY, UTO «HAJ0», a He
XO0YeTcs.

[TpunsTHE pelIeHHs O COBEPUICHWH MPECTYIUICHUS MPUHLIWIHAILHO OTIMYAETCsS OT APYTHX STaroB
peam3anny MpecTyImHOTO YMBICTIA, TOCKOJIBKY OHO PEIKO HAXOAWUT CBOE BHEIIHEE HETIOCPEICTBEHHOE
BBIpOKEHME, 32 MCKIIOYEHHEM TeX CllyyaeB, KOTJa JBa M Oojee JIMIa COPraHU30BHIBAIOTCS U
NPUHUMAIOT OOOIOIHOE pElICHHE O Hadale COBMECTHOH NpPECTYMHOH AeATeNbHOCTH. YKa3aHHOE
3HAYUTENFHO OCIOXKHAET W 3aTPyAHSET M3ydeHHe ICHXOJOTHYECKHX MPOIECCOB, MPOUCXOISAIINX B
CTPYKTypE CO3HaHUSI CYOBEKTOB IPECTYIUICHUS, OJHAKO, OIPENEICHUe MOMeHmd BO3HUKHOBEHHS
peui€HusA O COBCPUICHWU IIPECTYIICHUSA, YCTAaHOBJICHHC CBCI[GHI/Iﬁ O TOM, KTO HU3 COYYaCTHHUKOB
MIPEIUIOKIIT COPTaHNU30BAThCS ISl COBEPIICHUS MPECTYIUICHUS, MMEET BaKHEWIee 3HAueHWE IS
UACHTU(OUKANMKA POJIM COYYACTHHKOB M CTEMEHH WX OOIIECTBEHHOW omacHOcTH. [lpwHIMmmamsHo
BaYKHBIM SIBJISICTCS, [0 HAIIEMy MHE HHIO, M TO, YTO 3TO — ONpPEIACSIIAIOMUN (HakTop B mporecce
nmpoucaypbl HasHA4YCHUA HaKa3aHHs. HpI/I IMPUHATUU PCHICHUA O COBCPHICHUM MNPCCTYIUJICHUA, €TI0
CyOBEKT BBICTpPAaUBAET OIPEACICHHBIN aIrOPUTM JCUCTBUH, BBHINONHAEMBIX B OIPEACICHHOMN
MOCJIEJOBATEIFHOCTH HA OCHOBE COOTHOIICHHS W CpPaBHECHUS BHYTPEHHHX (CyOBEKTHBHBIX) M
BHEIIHUX (0OBEKTHBHBIX) (hakTopoB. Onupasich Ha YKa3aHHBIC BBIIIC MPEICTABICHUS O TICUXOJOTHH
JIESATENIbHOCTA, M, B YAaCTHOCTH, OCHOBBIBASCH Ha 0a30BBIX METOJOJOTHYECKHUX TOJONKESHHSIX
KPUMHUHOJIOTHH, Ticuxojoruu MotuBanmu [14] w Bomm [13], OCymecTBUM COUIHAIBHO-
IICUXOJIOTHYECKUA  aH&JIW3 OTallOB IIPUHATUS  pEUIEHUs, O COBEPLICHUU IPECTYIUICHUH,
XapaKTepU3YIOMIUXCS TPSIMBIM yMBICTOM. [lpeicTaBuM Janee TEOPETHYECKYIO MOAETb CTaaui
MIPUHATHS PEIICHUS W ONMUIIEM WX JCTePMHUHAINIO ¥ OCOOCHHOCTH, Ha TMPHMEpE Ipe CTYIUICHUH,
UMEIOIIUX MPSIMOHN MPECTYIHBIA YMBICENT M COBEPIIAEMBIX CyObeKTaMu MyOnuuHoW BiacTu. CuntaeM
HEOOXOAMMBIM TOJYEPKHYTH OCHOBHOM METOJIOJIOTMUECKHM aKIIeHT, IIeJICHAIPABICHHO CJCIaHHBIN
HaMH Ha OIMCaHWH OTAEIHHBIX, HAHOOJIee 3HAYUMBIX, C TOUYKH 3PEHUS BO3MOXKHOTO MPEA0TBPALICHHS
MPECTYIUICHUs, JTalmax TPUHATHS TMPECTYMHOTO pEHIeHUsT W WX COIHAIbHO-TICHXOJIOTHIECKON
crierudukKe.

[lpunsiTHe peleHus, Kak 3Tan LEJIOCTHOW IICUXOJOTMYECKOH (B HAaHHOM Cllydae IPEeCTYIHOMN)
JESITeIbHOCTH, MOXET OBITh NPEICTaBICH B CBOEH BHYTpEHHEH (MHTPAIICUXHYECKOW) CTPYKType
CICAYIONIUMHU  TICUXWUYECKUMH  (TMICUXO(QHU3HOIIOTHUECKUMH ¥ JAPYTHMH, HE TpeOYIOUINMU
HENOCPE/ICTBEHHOTO  CO3HATeNbHOTO M JUYHOCTHOTO  y4yacTHs) W ICHUXOJOTMYECKUMHU
(cpopMupoBaHHBIMH B MPOLIECCE COLMATN3ALINH) POLIECCAMU:

- BO3HHKHOBEHHE TTOTPEOHOCTH (OOYkIeH!S (Mii) K COBEPILICHHIO MPECTYHBIX ACHCTBUH);

- OIICHKAa W CPaBHUTEJBHBIA aHaau3 HH(POPMAIMU, IO3BOJIAIONIUE OCO3HATH HEOOXOJIUMBIC
YCIIOBUS COBEPIIIEHUS] KOHKPETHOTO MIPECTYITHOTO JIEHCTBHS,

- HAJIM4YKMe Tpolecca yerneobopazosanus (1eNeTonaranvs) — BHYTPEHHETO (MHTPAICUXHYECKOTO)
pa3BepTHIBAHUS CI0KHBIX MHOTOKOMITOHEHTHBIX TICHXUYECKHUX IMPOIECCOB 1O (OPMUPOBAHHIO
o0Opa3a KOHEYHOW IIeJM M Pe3ysibTara KOHKPETHOT'O IMPECTYIHOTO JEHCTBUS, MOCIEAYIONIeH
JesTeabHOCTH B 11e7ioM. OIMUCHIBas CIOXHOCTH JAHHOTO IPOLECcca, OTEYECTBEHHBIE aBTOPBI,
UTHOPHUPYS JINUYHOCTHBIE COCTAaBIISIOLINE, BEIHYKICHBI BECbMa YKIOHUYMBO OTBEYaTh Ha BOMPOC
OTHOCHUTENIFHO €ro OCHOBHOro mapamerpa. Tak, nHampumep, A.K. TuxomupoB mnuimer:
«Kareropusi «1enb» MOCTOSHHO MCIHOJBb3YeTCS B YYEHHH O BOJIe, HO COOCTBEHHO MpOIEcC
(hOopMUPOBaHUS OKOHYATEIHHOW €I, OMHCHIBACMBIH KaK «IPHUHSATUE PEUICHUs, B Jy4IIeM
cllydae YIIOMHHAETCS, HO HE SBISCTCS, Kak TNPaBHIO, OOBEKTOM DKCIIEPUMEHTAIbHBIX
uccienoBanmin» [23, 109].

Hanee crenyrot:

FOpuouuni nayku
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- MIPOIIECC OCO3HAHUS (COOTBETCTBEHHO 00pa30BaHUsI MOTHBA (OB) COBEPIICHUS MTPECTYIUICHIS;

- aKTyanu3zauus (B CiIydae Haau4yusl Yy CyYObEKTa IPECTYIUICHHS OJJIEMEHTOB IIPaBOBOIO,
MOpPAaJIbHOTO, HPABCTBEHHOI'O CO3HAHUS) BHYTPEHHETO KOH(DIINKTA;

- MICUXOJIOTHYecKas TepepaboTka MpU MOMOIIM 3alIUTHBIX MEXaHW3MOB ICHXHKH BHYTPEHHETO
koH(pukTa. [locmexnee, ykakeM, MO3BOJSET YCTPAaHUTH KOH(MIMKT Kak (DakTop MOMexXu K
OCYIIECTBJICHHUIO TPECTYMHOTO yMBICIa HA YPOBHE TepeXWBaHUs (HPABCTBEHHBIX UYBCTB), U
NepelTH K mocienyomuM craauiM. Ha naHHoM aTame BO3MOXKEH M albTEpPHATHUBHBIA MCXO[
BHYTPEHHET0 MOpPaJIbHO-HPAaBCTBEHHOTO KOHQIMKTa (0OpPHOBI MOTHBOB) — OH 3aKIJIIOYaeTCs B
YCUIICHUH JIeCTaOMIM3UPYIOIIAX HCIONHEHHE TMPECTYIMHOTO JEHCTBUS OMOIIMOHAIBHBIX
MepeKMBaHUil (aKTyanu3alusi CTpaxa, YyBCTBAa BHUHBI, HW.T.1.). B 3ToM cilydae HacTymaer
MMPOMEXKYTOUYHBIA 3Tall OTCPOYKHM MPHHATHS PEIICHUS M MPOUCXOAUT mporecc pedIeKCHu
HaJUYHOU CUTYallUH.

ViMeHHO Ha TEpBBIX TpeX MEPEYUCICHHBIX BBINIE CTAAMAX, JOBOJIBHO MJETaJbHO OIMHMCAHHBIX
COBETCKHUMH IICHUXOJIOTaMH B paMKax INpOOJIIEeM HWHKEHEPHOH, CIOPTHBHOW, BOGHHOW W JAPYTHX
CHEIMANbHBIX OTPAcisAX IICUXOJOTH, 3aHOBO IPOMCXOIUT BKJIIOUEHUE IIPOLECCOB 00paboTKH
nH(pOpMaIu, CyOBEKTOM «B3BEUIMBAIOTCS» MOTHBBI, aMIUTUQUIUPYIOTCS (TPOSCHSAIOTCA) UENd U
3amaud. MIMEHHO 3/1€Ch BKIIIOYAKOTCS MEXAHU3MBbI BOJIEBOM PEryJIsiLUU, IIPOUCXOJUT YKa3aHHAs HAMU
BhIIIE 0OpH0a MOTHBOB, aKTYaTM3UPYIOTCSI YCTAHOBKH CYOBEKTa, U.T. 1.

Takum 00pa3oM, MPOUCXOIAT BCE T€ CIOKHBIC BHYTPEHHUE MCHXWYECKUE TPaHC(HOPMAIUH, KOTOPbIE
noApoOHO, HO, MO HAlmleMy MHE HHUIO, OYCHb TEXHWYECKH W TEXHOJOTHYECKH aHAIN3UPYIOTCS B
paboTtax mpeacTaBUTENEH JEITENbHOCTHON IICMXOJIOTHH, TIe, KaK M3BECTHO M3 OCHOBHOTO MX TE3HUCA,
«BHyTpeHHee mpenoMIIsieTcs CKBO3b PU3MY BHEITHero» [ 18] u Mbl He ©MeeM BO3MOKHOCTH TIOHATH U
pPaccMOTPETh PO COOCTBEHHO JIMYHOCTHBIX 00pa30BaHHMN M JIMYHOCTH KaK TakoBOH. B Oe3ycioBHO
3HAYUMBIX W METOJOJOTMYeCKH (QYyHAaMEHTaIbHEHIINX MCCIEeOBAHUSIX COBETCKUX IICHXOJIOTOB
(BpoYeM Kak M KPUMHUHOJIOTOB) MPEACTABICHBI «TTTyOOKO BCKPBITHIC) TICUXHYECKHE JICTEPMUHAHTEI,
T.., OHH JETAJBHO OIMCAIN BCE TO, YTO NMPOMCXOAWIO B JHIICHHBIX JUYHOCHHO20 (TIPEXKIE BCETO
HPAsCcmeeHHo20, 0YX08HO20, dMuyecko20 Haudala) CTPyKTypax Hcuxuku. Emie pa3 ykaxem, 4To, IO
HallleMy MHE HHIO, JIWHAMUKA TPUHATHS PEIeHHs, MPEACTaBICHHAs B WX paboTax, MpeAcTaeT B
KayecTBe HEKOH 0O0O0OIIeHHOW, YCPEIHEHHOH CIOXHOW KOHCTPYKIHMEH padoThl, MEXaHHYECKOro
anmapara. Tak, B paborax O.I [lyOoBuk, mocnemoBaTedbHO M (PyHIAMEHTaJBbHO 00O0OIIMBIIEH
TICUXOJIOTHYECKHE MeXaHH3Mbl pabOThl MBIIUICHHS, BOJEBOM pEryJslMd, MOTHBAlMH W JAPYTHX
NCUXWYECKUX (YHKIHMH, YIaCTBYIOIIMX B IpOIECCax NMPUHATHS PEUICHUs, MPEICTAaBICHO JeTalbHOEe
OIMMCaHUE ATANOB BHYTPEHHETO Pa3BEePTHIBAHUS MPECTYITHOTO yMbIcna [7, 24-46; 8, 115-132; 9, 4-13;
10, 13-25; 11, 76]. OgHako, maxe B ITHX, «IPOTpaMHBIX» U (HyHJAMEHTAIBHBIX MTyOJIMKAIUsX,
BEPOSITHO B CWJIYy HACOJIOTHYECKUX TPHYUH HAlIero HEJaBHEro IMPONDIOro, HWrHOPHPYIOTCS
9K3UCTCHIUAJIbHBIE, MOpPAIbHBIE, STHYECKUE M JIyXOBHBIE aCIEKTHl (COCTABIAIOUINE) COIHAIBHO-
TICHXOJIOTHYECKOT0 0a3uca MPUHATHS MPECTYITHOTO PEIICHUS.

Ocy1ecTBisist IOMBITKY BOCIIOJHEHUSI TIOCIIEIHUX, MBI, BCIIE/ 32 H3BECTHBIM KPHMIHOJIOTOM, 00paTum
BHUMaHHUE Ha TO, 4TO «lIpupoaa MOTHBAIMM, TEHE3HUC MOBEACHUS, €r0 CMBICI, U T.J. HE MOTYT OBITh
MOHSTHI 0€3 y4yeTa BIMSHUS SK3UCTEHIINALHOTO XapaKTepa denoBedeckoro oertus» [15, 57]. Umenno
9K3UCTEHIIMAIBHBIM aCHeKT MPHHATHSA pEIIeHHs B CII0XKHOM, CMBICIOXKH3HEHHON cuTyanuu (a,
BPEMEHHON TMEepHOoa TpeABapsIONINil MPECTyIJIeHWe — 3TO BCErjJa WIM TOYTH BCerda IepHo[,
XapaKTePU3YIOLIMKACS TICUXOJOTMUECKUM HampsbKeHHEeM) 000CTPAET U aKTyalu3upyeT (pacKpbIBaeT)
pollb W 3HAYMNMOCTh TaKWX  COIMAJIBHO-TICUXOJOTMYECKHX HM3MEpPeHUil  (3K3MCTEHIIMAJIOB)
YeIIOBEYECKOTO CYIECTBOBAHUSI Kak BBIOOp, CBOOOMa (CBOOOJNHBIA BBHIOOp), BOJICU3BSIBIICHHE,
CaMOIIPEO0JIEHUE, OTBETCTBEHHOCTb, JOJT, U.T.A.

VY4uuThIBas 3HAYMMOCTb ONMCAHHBIX BBIIIE SK3UCTEHIMAIBHBIX IMAapPaMeTpOB, AECTEPMUHHUPYIOMINX
MPOIIECC TPUHATHS PpEIIeHUs, MBI, BO3BPAIAsCh K aHAJIN3Y OCOOEHHOCTEW 3Tama BHYTPEHHETO
KOH(JIMKTa, KaK NPEISITCTBUS HA IYTH K OCYLIECTBICHUIO IIPECTYIIHOTO YMBICAa W Janee
0XapaKTEepU3yEM €ro.

Ha »T0# cragmu cyOBEKT MOXKET aneJIMpoBaTh K WCTOYHUKAM JIOTOJHUTENHHONH HH(pOpMAIUN
(oOpamatecss k¥ apyrum JoasM, CMU, wn.T.n.), obnerdaromuM (WM OCJIOKHSIOIIMM) TIPOIECC
npuHATUS penieHns. Heo0XoauMo OTMETHTh, YTO UMEHHO 3Ta CTafWsl, ITall MOPAIBHOTO KOH(IUKTA
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upe3sbiuaiHo yeHed (HE TONBKO B WHIWUBUAYAIBHOM, HO ¥ B IOPHAWYECKH-TIPABOBOM CMBICIE).
KoH(pmuKT nMeeT BO3MOXKHOCTH pa3pemuThcs, HO kKak oTMmedaeT K. XopHH, «JIOMKHBI IOITOMY
CYLIECTBOBAThH MPENNOCHIIKH OCO3HAHMS MPOTUBOpEUAIMX APYT APYTYy DJIEMEHTOB Halled AyXOBHON
JKU3HU M TIPUHATHS PEIICHUS B TaKuX ycioBusx» [24, 1]. Jlanee, nepeduciss 4eThipe MPEANOCHIIKH
HEOOXOMMOTO OCO3HAHUS, aBTOP YKasbIBaeT. «Bo-mepBhIX, MBI JOKHBI OCO3HABATH OOBEKT HAIIMX
JKeaHWH W Jaxke OoJjiee TOro — OOBEKT HAIMX YyBCTB» [24, 1] m manee mpeanaraeT B KadecTBe
MpUMepa BITOJIHE aJCKBATHBIN HaIIel MpoOIeMaTHKE MOJICMU3HPYIONUI BONPOC «JlefCTBUTENBHO T
MBI JKeJTaeM CTaTh aJBOKATOM WJIM BPa4yoM, FJIM HAac MPHUBIIEKAET XOPOIIO OIIadnBaeMasi M yBaxaemast
npodeccusi»? [24, 1]. ABTOp HMOTUEPKMBAET TaKKe M YHUBEPCAIbHOE IS BCEX HAXOMSIINXCS B
CUTYyallul TPHHATUS BAXKHOTO PELICHUS IICHUXOJOTHYECKOS MPEnsITCTBHE. «BONBIIMHCTBO W3 HAC
3aTPYIHWIOCH Obl OTBETHUTh HAa 3TU NPOCTHIC BOMPOCHI; MHBIMU CIIOBAMH, MBI HE 3HAeM, 4YTO B
JIEHCTBUTEIHHOCTH YyBCTBYEM HIIH XOTUMY» [24, 2].

HMmenHo 3aech Cy6’I>eKT, nopu YyCJIOBHU TIOJYYCHHA JOTOJIHUTEIIBHOM HH(bOpMaHHH, crocooen
OTKa3aTbCsA OT COBCPHICHHA MPOTHUBOIIPABHOI'O IIOCTYIIKA. B 1gaHHOM CMBICIOBOM KOHTEKCTE
CTAaHOBATCA ITOHATHBIMU HCO6X0,I[I/IMOCTI> HAIMYHS B HaIeH CTpaHC€ TaK Ha3bIBA€MBIX «TCJ’IC(I)OHOB
JOBEPUA», KOMIICTCHTHBIX CIHCIHAIMCTOB B obractu IIpaBOBEACHUA, HAACKHBIX aABOKATOB,
IICUXOJIOTHYCCKUX CHy>K6, n.T.a.

3aKOHOMEPHO BO3HUKAET BOIPOC M O JIETEPMHUHALMM AATBHEHINEro, MPEXIE BCETO «BHYTPEHHETO
nosezieHusl cyObekTa. B maHHOM ciydae kiro4eBoil Bompoc 3ByuHT Tak: «Kyna OymayT HampaBieHbBI
WHTPAICUXUIECKHE HHTEHIIMHN CyObhEeKTa, HMEIOIETO MPSIMOI MPECTYIMHBIN YMBICET?

VYkaspiBasi OIMH W3 BaXHEHIIMX (HaKTOPOB BHIOOpAa B CUTyallMd NPUHATUS >KU3HEHHO BaXKHBIX
pemienuii, K. XopHH, ocTaBasCh BEpHOH SK3UCTCHUUAIBHOW TpaguLUH, [OHUMAHUSI POJIH
JeTepMHUHAIIMN OOIECTBAa U KYJIbTYpBI, PACKPHIBACT CIEUU(PUKY WX 3HAYUMOCTH, TOBOPSL O TOM, YTO
«He npuxomuTCs COMHEBAaThCs, YTO BHIOOpHI, MOMOOHBIC yKa3aHHBIM, JOJDKHBI JIENaTh JIIOJIH,
JKUBYIIME B Halled IUBHIM3ALUH, U IOITOMY MOXKHO OBUIO OXHIATh IIUPOKOIO PacIpOCTPaHEHUS
KOH()JIMKTOB YKa3aHHOTO Buaa» [24, 2]. YUuThIBas TO, 9TO TpaXkIaHe YKpaWHbI KUBYT IEPMAHEHTHO
B COBCPIICHHO OIPCACICHHBIX KYJIBTYPHBIX W COHHUAJIBHO-IICUXOJIOTUYCCKUX YCJIIOBUAX, ITO3BOJIMM
cebe eme pa3 mpouutupoBath K. Xopuu, kotopas eme B 50-¢ rombl 20-ro CTOJETHS, NPOXKHUBAs B
nocieBoeHHOM EBpomne, mpsiMo ykasbiBaeT Ha 0COOCHHOCTH MEPCHEKTHUBBI pa3pelIieHus] KOH(PIUKTOB
Ha OINKCHIBAEMON HAaMH CTaJuM B CHUTyalusX NpHHATUS pemieHus. «Bua, cdepa neiictBus u
WHTCHCUBHOCTh TaKUX KOH()JIMKTOB OMPEACIAIOTCS OOJIBIICH YacThiO TOM IUBUIIM3AIMCH, B KOTOPOW
MBI kuBeM. Ecnu nmBmimzanus cTaOWiibHA W TPaJWIM{ YCTOHYMBBI, TO pa3HOOOpa3ue IOCTYMHBIX
HaM BBIOOPOB OTPAaHUUEHO...» — U Jajee MPUBOAUT IpUMep, UACHTHYHbBIN CUTYyallud B HAILllEH cTpaHe
— «Ho ecnn OUBHUIIN3allUA HaAXOJUTCA B COCTOSIHHUH 6BICTpOFO N3MCHCHUA, KOIrJla NPpHUHIUIINAJIBHO
NPOTHBOpEYAIINE HEHHOCTH U JUBEPTEHTHbIE CIIOCOOBI JKU3HU COCYLIECTBYIOT OOK 0 OOK, TO BEIOOPHI,
KOTOpbIE JOJDKEH JeNaTb WHIWBHUI, MHOTO3HAYHBI M TPyIHBI. MHIMBHI MOXXET COOTBETCTBOBATH
OXXHJIaHUSIM COOOIIECTBA WIH OBITh HHAKOMBICIISIIINM HHIUBUIYAIUCTOM. ..» [24, 1].

MO>XHO KOHCTaTHpOBaTh, YTO, C OJHON CTOPOHBI, COLUAIBHBIMN MapaMeTp SBISETCS pELIalolIuM B
CUTyallul NPHUHATHUS PEIICHUS O COBEPIIEHHWH NMPOTUBONPABHOIO MOCTyINKa. bomee Toro, mpm ydere
HaJIMYHs Pa3BUTOTO CO3HAHUS M COOTBETCTBYIOIIMX €MY XapaKTEpPHCTUK — MHTEJUIEKTAa, COLMAIbHOMN
TMOKOCTH, TICHXOJOTMYEeCKOW YCTOWYMBOCTH W T.JA. — JaJeKO HE KaKABI CyOBeKT crocobeH
OTKa3aThCsl OT JAJBHEHIIEr0o OCYLIECTBIECHUS IPECTYIHOIO YMBICIA W TEPEUTH K CTaguU €ro
peanu3anny, TaK KakK «Ia)e €CIM Mbl NPHU3HAEM CYIIECTBOBaHHE KOH(IMKTa KaK TaKOBOT'O, MbI
JIOJDKHBI OBITH CLIOCOOHBI M TOTOBBI OTKA3aThCsl OT OJHOTO M3 MPOTHBOpeYaInX yoexaeHuit. OqHako
CHOCOOHOCTh K SICHOMY M OCO3HAaHHOMY OTKa3y OYeHb pellka, MOTOMY 4YTO HAalld 4YyBCTBA M
yOexIeHus CBSI3aHbl JAPYT C JAPYroM, a TaKkKe, BO3MOXKHO, IOTOMY, YTO B IpOIECCe MX aHaIN3a
OOJIBIIMHCTRBO JIF0/IeH HE YyBCTBYET ce0sl 3aIMIIEHHBIMHA M CYACTIMBBIMH HACTOJIBKO, YTOOBI BOOOIIE
oT 4yero-nubo oTKazarecs» [24, 2].

WHbIMU croBaMu, MBI IO3BOJIMM ceO€ YTBEpXKIaTh, YTO JaKe HPU HAJIMYUHM SCHOTO OCO3HAHMS
HEOOXOAMMOCTH COBEPIINTh OKOHYATENBHBIA BBIOOP, NPHU MPHHATHU CIOXHOTO pEIIeHUs O
COBEpPILIEHUN TPECTYIJICHUS, BHOBb B CHJY BCTYIIA€T COIMANBHBIA (AaKTOp, «OTOPACHIBAFOIIUIND
MHIMBHUA OT HEOOXOANMOCTH OTKa3a OT BCTYIUICHHS Ha MyTh IPABOBOT'O MOBEJCHUSI.

OCHOBBIBasICh Ha BBIIIICU3JIOKCHHOM, MBI IIpEAIojaracMm, 4To HTOTOBOM ﬂeTepMHHaHTOﬁ, Hauboee
FHY6HHHOﬁ COCT&BJIS[IOHIGIZ, N B KOHCYHOM HTOIC, BJII/IHI-OH.[GfI Ha MOMCHT IPUHATUA PCIICHUA O
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COBEpIICHUN TPECTYIJICHHUS, SBISETCS COBOKYITHOCTb JHYHOCTHBIX COIHATBHO-TICHXOJIOTHYECKUX
00pa30BaHM IPENMYIIIECTBEHHO IIEHHOCTHOTO CO/IEPIKaHMSI.

DTO, TMpeXAe BCEro, TaKUE CIOXKHBIE MHOTOKOMIIOHEHTHBIE — COITMAIbHO-TICUXOJIOTHYECKUE
oOpa3oBaHus, KaK: yM (MHAUBHIYATbHBIA W COIMATBHBIA HMHTEIUICKT), OM3bi84UE0CHb (TOTOBHOCTh K
OKa3aHUIO TOMOIIM JPYTHM, dMIATHA) U Co8ecmb — O0s3aTeNbHAas IMpe3eHTaHTa «CIYyr» Hapoia
(IMHOBHHKOB), TIO OINPEICICHUIO SBIAIOMAACS HEMPEMEHHBIM WX  CONHAILHO-THIHOCTHBIM
aTpuOyTOM, HE HYKJIAIOIIMMCS B KOMMEHTAPUSIX U TICUXOJIOTHYESCKOM aHaJIM3E.

Ecnmn mb1 0OpathMcss K TeM OCOOEHHOCTSIM JIMYHOCTH CyOBEKTOB, IMPEICTABIAIOMINX ITyOIHIHYIO
BJIACTh, KOTOPBHIC IO OIPEACICHUIO OJDKHBI OBITh KPUTEPHSAMH HUX BBIOOpa (0OOIMIECTBEHHOTO
BBIIBW)KCHUS) Ha JAHHBIC JODKHOCTH, TO MMEHHO 3TH COCTABIIIONIME, 10 MHEHHIO HM3BECTHOTO
ncuxonora A.®. bonnapenko [25, 1], sBusrorcs HamOojiee 3HAUYMMBIMH B CUTYalUSX MPUHITHS
BaXHBIX PEIICHUH, HMMEIOIIUX MOpPaJbHO-3THYECKHE COCTaBistomue. Pa3zpabotaHHoe B pamkax
kouneniuu B, JlepeBpa [19] coueTaHWe mEpEUYUCICHHBIX OCOOEHHOCTEH CyOBekTa, Jaaer
OTIPEIECNICHHYIO THUIIOJOTHIO JMYHOCTH, MPHHAIJICKHOCTh K OJHOH W3 KOTOPBIX M SIBISETCS, TI0
HallleMy MHEHHIO, Ba)KHEHIIEeH NEeTepMHHAHTON cHeuM(UKH MPUHATHS PELICHHS O COBEPLICHUU
npectymieHus. IloMumo ykasaHoro, AaHHas THUIOJNOTHS IIO3BOJIAET MPOSICHUTH OCOOCHHOCTU
MOTHBAIIMM COBEPIICHUS MPECTYIUICHUs] MPEACTABUTEISIMUA MyOinnyHON Biactu. OmHAKO, 3TO yKe
SIBIISIETCS. TEMATUKON OTAENBHOTO NEPCIIEKTUBHOTO UCCIEJOBAHUS.

BeiBoabI:

1. [MpobnemaTika COMATBLHO-TICUXOJOTHUECKUX ACIEKTOB MPOIECCOB MPHHATHS PpEIICHUS O
MPECTYIHON AEATEIbHOCTH, SABJIAECTCS aKTyaJbHOW TEMOMW, UMEIOUIEH NPSIMYH MPAaKTHUYECKYIO
OpPHEHTANIMIO U TIPHIIOKEHUE B PA3NHYHBIX chepax FOPUIUIECKOH, TCUXOIOTO-FOPUINIECKOM,
KPUMMHOJIOTUYECKOM U IICUXOJIOTO-TIPAaBOBOM ACSITEIBHOCTH.

2. TemaTuka NPUHATHS TPECTYIIHOTO pEUIEHHS HMEET BaXKHOE KaK TeopeTHYecKoe, s
YCTAHOBJICHUS TICUXOJIOTUYECKUX 3aKOHOMEpPHOCTEH M (haKTOpPOB B Ipolecce (pOpMUPOBAHUS
MPECTYIHOI'O YMBICHA, TaK M IPAKTUYECKOE 3HAYCHUE MJIsI ONPEACTICHUS] CTEHEeHU
OOIIIECTBEHHOW OIMACHOCTH M PACKPBITHS MOTHBAIMM TIPECTYIUICHHS M, COOTBETCTBEHHO,
Ha3HAa4YeHHs HaKa3aHUs.

3. [lonmy4yeHHBIE TEOpETHYECKHE PE3yNbTaThl MyOJIMKALUHM MOTYT OBITh MCIOJB30BaHBl MpPU
W3JI0KEHUU FOPUANYECKUX YUYeOHBIX JUCHMIUIMH W CHeNUalbHBIX KypcoB: «OOmas u
OcoOeHHast 4yacTH YTOJIOBHOTO IipaBa», «Kpumunomnorus», «KpumuHampHas MICHXOJIOTHS,
«Kpumunanphast coumonorus», «OnepaTuBHO-pO3BICKHAs —mcuxojiorusy, «llcuxomorus
YTOJIOBHOTO paccienoBaHus», «lIcMxonorus OpuHATHA NPECTYHNHOIO PpeIICHHs», a TaKkKe
OPUEHTHPOBAHBI JJIs1 TPUMEHEHHA W Pa3pabOTKHU CHEIHATbHBIX TPEHHHTOBBIX MPOTPAMM U
MEpPONPHUATUH 10 NPO(PUIAKTUKE MPECTYIUICHUH, XapaKTepU3YIOMMXCS MPSIMBIM MPECTYITHBIM
YMBICIIOM.

4. PemaromyM 3ranom B IPUHATUM PELIEHUS O COBEPLICHUM IPECTYIIHOTO ACHCTBUS SBISETCS
CTaJ¥sl aKTyaIH3alliil BHYTPEHHETO KOH(IIUKTA CyObheKTa PECTYIIICHHUSI.

5. OCHOBHBIMH JI€TEPMHHAHTaMH, OIPENCISIIONIMMA XapaKTep BbIOOpa NEHCTBUS B CHTYyallUd
MIPUHSATHUS PEIICHUS, SIBISIOTCS: OCOOCHHOCTH COIMOKYIBTYPHOTO MPOCTPAHCTBA (HATUYUE WITH
OTCYTCTBUE TpaJWLIUMA, YCTOMYMBOW CHUCTEMBI IIEHHOCTEH W ILIEHHOCTHBIX OPUEHTAlUHUi B
o0miecTBe), a TakkKe WHAWBUIYAIbHO-TICHXOJOTUYECKHE OCOOCHHOCTH JIMYHOCTH, OCHOBOM
KOTOPBIX BBICTYIIAET HPABCTBEHHASI OCHOBA MHAMBH/IA (E€r0 NPEJCTABICHUS O T00pe U 31e).
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NPUIIMHEHHSA OBMEXEHHS OCOBUCTUX HEMAMHOBUX ITPAB OCIB,
SACYKEHHUX 10 ITO3BABJIEHHS BOJIT:
OKPEMI IIUTAHHSA TEOPII TA IPAKTUKHA

[Ipacos O.0., k.10.H., AOLIEHT

3anopizekuil OKPYHCHUL AOMIHICMPAMUBHULL CYO

CTaTTIO MIPUCBAYCHO MUTAHHIO MPUITUHEHHS 00OMEKEHHS OCOOMCTHX HEMAHOBHX TIpaB 0Ci0, 3aCy/KEHHX IO
mo30aBiicHHS BOJi. 3’SCOBYIOTBCSA (DaKTOpW, MO BIUIMBAIOTh HA 3a3HAYCHE NPUIUHCHHS. Bu3HaueHi
JIOCJTiTHUAIBKI TIEPCTICKTHUBH 3 I[i€ TEeMaTHKH.

Kmiouoei cnosa: npaso, 3acyooiceni, no36aieHHs 60, 36LIbHEHHS.

IIpacos A.A. IIPEKPAIIEHUE OI'PAHUYEHUA JIMUHBIX HEUMMVYIIECTBEHHBIX IIPAB JIMI],
OCYXJIEHHBIX K JIMIIEHWIO CBOBO/JbI: OTAEJIbBHBIE BOIIPOCBI TEOPUU U ITPAKTUKH /
3amopoxKCcKuil OKPY>KHOW aIMHHUACTPATUBHBIN cyl, YKpanHa
CraTesi TOCBAINEHAa BONPOCY IPEKPAIIECHHUs OTPAaHWYEHHS JMYHBIX HEHMYIIECTBEHHBIX IIpaB JIHII,
OCYXICHHBIX K JIHIICHHIO CBOOOIBI. BBIACHSIOTCS (DakTOpHI, BIMSIONIME HAa YKa3aHHOE IpEeKpalicHHe.
OnpezeneHsl HcCleA0BaTeIbCKUE IEPCICKTUBEI 10 JaHHOH TeMaTHKe.

Kniouesvle crosa: npago, ocyscoennble, auienue c60600bl, 0c6000dcOeHUe.

Prasov A.A. THE DISCONTINUATION OF RESTRICTION IN THE PERSONAL NON-PROPERTY
RIGHTS BY PERSONS, CONVICTED TO IMPRISONMENT: SPECIAL QUESTIONS OF THE
THEORY AND PRACTICE / Zaporozhye district administrative court, Ukraine

The problem, that is devoted the article, in a general way can be defined as the improvement of realization of
the personal non-property rights persons, convicted to imprisonment. It’s decision has a large theoretical and
practical value. It relates to such tasks as: finding out of the personal non-property rights for persons,
convicted to imprisonment, discovering of possible way of their progress, improvement of providing of
realization of these rights.

The last researches and publications in Ukraine concerned with the decision of this problem are analyzed.
This analysis testifies that different specialists in the law field have already got considerable results in the
decision of this problem. At the same time author defined the insufficiency of illumination of question how
we can stop the limitation of personal non-property rights for individuals, convicted to imprisonment.
Consequently the aim of the article is to answer on this question.

In the article practice related with the realization of criminally-executive legislation norms is studied. Also
different factors that impacts on the restriction of personal non-property rights for individuals, convicted to
imprisonment, are explicated.

Investigating the main question of the article, author came to the next conclusions:

- people that are convicted to imprisonment differently behave to the volume of limit personal non-
property rights - somebody satisfies with it and somebody — no. The character of their stipulation is
caused by economic or social reasons;

- stopping of limitation of the personal non-property rights for convict to imprisonment depends on
their behavior and can be both a speed-up and detained by them;

- on stopping of limitation of the personal non-property rights for persons, convicted to imprisonment,
can be positive or negative influenced by official persons of establishments of implementation of
punishments, courts and other subjects, participating to the questions releases from serving.

The results of the article have general basic character and can be useful for all researchers who concern
problems of the personal non-property rights for persons, convicted to imprisonment.
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IIpoGiiema, SIKii HPUCBSYCHA CTATTs, y 3aralbHOMY BUIUISL HOJSra€ B IOKPALICHHI 3I1HCHCHHS
0CcOOMCTHX HEMaHOBMX MpaB 0COOAMM, 3aCy/UKEHMMM J0 M030aBjieHHs Bomi. i BnpuueHH;{ Mae
BEJIMKE TEOPETHYHE 1 NMPAaKTUYHE 3HAa4YeHHS. BoHa TMOB’s3aHa 3 TaKUMM 3aBIAHHSAMH: 3’ SICYBaHHS
0CcOOMCTHX HEMalHHOBUX IpaB 0cCi0, 3aCy/PKEHMX A0 MO30aBIIEHHS BOJi, BCTAHOBJICHHS MOXKIIMBHX
TEHCHIIIN X PO3BUTKY, YOCKOHAICHHS 3a0e3eueHHs 301 ICHeHHS IINX TIPaB.

AHaii3 OCTaHHIX JOCTIKeHb 1 myOmikamiii B YkpaiHi, y SKHX 3al0YaTKOBAHO BHUPIMIEHHS IIi€l
npobjeMu, CBiTUMTH, MO (axiBusMU B Tany3i mpaBa, 30kpema, A.M. bangypkoto, A.Il. Teins,
T.A. JenucoBoro, O.M. J[Ixyxero, B.M. IIpycc, B.IIL. CeBocrsnoBum, [.C. CemaxoBum,
A.X. Cremantokom, J[.B. SrynoBum, [.C. SIkoBeup 3po0iieHO 3HAYHWN BHECOK y Ii BHIIICHHS.
BoaHouac Mo)kHa BiI3HAYUTH HEIOCTAaTHICTh BUCBITJICHHS MUTAHHS OO0 MPUITUHEHHS OOMEXEHHS
0COOMCTHX HEMaMHOBUX TpaB 0Ci0, 3acyKEHHX [0 To30aBiicHHs Boiii. Biarak, mera crarti —
3aMIOBHHUTH 3a3HaUCHY MPOTAIHHY.

VY cr.152 KBK Vkpaian 3a3HadeHo, mo MifcTaBaMH 3BUTRHEHHS BiJ] BiIOyBaHHS TOKapaHHS €:
BiOYTTSl CTPOKY MOKapaHHs, MPU3HAYEHOTO0 BUPOKOM CYyIy; 3aKOH YKpaiHH IPO aMHICTIIO; aKT Mpo
MMOMHJTYBaHHS; CKacyBaHHS BUPOKY CYyIy 1 3aKpHUTTA KpHUMIHAIBHOI CHpPaBH; 3aKiHYEHHS CTPOKIB
JTABHOCTI BUKOHAHHS OOBHHYBaJIHHOTO BHPOKY; YMOBHO-IOCTPOKOBE 3BUILHEHHS Bifl BilOyBaHHS
MOKapaHHs; XBOPOOa; 1HIII MiJICTaBH, TEpeI0aUCHI 3aKOHOM.

3rigno 31 cr.155 KBK Ykpainu, ocobu, sixi BinOym mokapaHHs, HECYTh 00OB’SI3KM 1 KOPUCTYIOTHCS
MpaBaMH, BCTAHOBICHUMH IS TPOMaJsH YKpaiHW, 3 0OMEXEeHHSIMH, [0 rependadeHi s ocid, sKi
MaroTh CyJUMicThb. Taki 0OMeKeHHSI MOXKYTh OyTH Tepei0adeHi TIIbKHA 3aKOHOM.

BinbricTh 3acyKeHUX 10 MT030aBICHHS BOJIi MIPparHe SKHANIIBUAIIC 3aJIUIINTH YCTAHOBA BUKOHAHHS
nokapanb. J{J1s1 JOCATHEHHS i€l METH BOHM MOXXYTh BUMHSTH JIiSTHHS SIK TIPaBOMIpHI (JOTPHMYBATHChH
000B’S3KIB  3aCyDKEHHX 1O TO030aBJIeHHS BOJNi, TMepeadadeHnx KpHUMiHATbHO-BUKOHABUYUM
3aKOHOJABCTBOM, CYMIJIIHHO CTaBHTHCS JO TMpaii, HaBYaHHA, aKTUBHO OpaTh yd4acTb y poOOTi
CaMOISTILHUX OpraHi3aliii Ta y 371MCHIOBAaHMX BUXOBHHX 3aX0/axX), TaK 1 HEMpaBOMIpHi (JaBaTu
xabapi, CHMyITIOBaTH XBOPOOH).

Opnak, JIeski 3aCy/DKEHI, 32 HasBHOCTI IMiJICTaB JJIs 3BUIbHEHHS Bij BiAOyBaHHs MOKapaHb, 4epes
pI3HOMaHITHI €KOHOMiYHI a00 CoOlliaibHI TPUYMHHA He Oa)aloTh 3aMIIATH YCTAHOBH BHUKOHAaHHS
MOKapaHb, TOTO/KYIOTHCS 3 00CATOM 00OMEXEHUX 0COOMCTHX HeMaitHOBHX mpaB. [{ux mpaB iM 1iikom
JIOCTATHBO JIJIs1 33/I0BOJICHHSI CBOTX MOTPEO.

Jlo eKOHOMIYHMX NPHYHMH MOXKHA BIJHECTU: BIJCYTHICTh KOINTIB Ha MPOi3M 3 MICI BiAOyBaHHS
MOKapaHHs J0I0MY, TOHOBJICHHSI MACTIOPTa Ta IHIINX MPABOBCTAHOBIIOIOYMX JOKYMEHTIB, YTPUMAHHS
MaifHa, TpuaOaHHSA XapuiB 1 Oa)kaHWX peueil; HEeMOMIIMBICTh MPAIEBIANITYBAHHS Ha HOPMAIIbHO
oIuTavyBaHy poOoTy.

3BUTbHEHNX BKpail pilko OepyTh Ha HOPMalbHY POOOTY, a SIKIIO JAIOTh MOXJIMBICTh MPAIIOBATH, TO
IUIATATh Mao. Y OaraThox mpoOeMu 3 macropTaMy 1 Hicis 3BUIBHEHHS Y HUX 4acTO HEMAa€ Ipoliei
HaBITh Ha (POTO JUIs IOHOBJICHOTO TIOKyMeHTa [ 1, 6].

HebaxaHHs 3aMWIINTH YCTAaHOBM BUKOHAHHS IMOKapaHb 4Yepe3 €KOHOMIUHI MPUYMHU Y 3aCyIKEHHX
0COOJIMBO 301TBIITYETHCS il YaC KOHKPETHUX (DiHAHCOBO-€KOHOMIYHHX HerapasJiB, sKi BiIOyBarOThCS
y KpaiHi.

30KkpeMa, 3aCTOCYBaHHS aMHICTii, 32 3aKOHOM, HE JIOITyCKAEThCS, SKIIO 3aCy/PKEHUH 3arepevye poTH
poro. Y 2009 poti BiJy aMHICTIi BiIMOBHIIOCS OLIbIIE cTa YB’S3HEHUX. YCi IIi JIFOJH 3aJUIIUINCE Y
MicIsIX 1T030aBiieHHs Bodi BimOyBaTu cBiii cTpok. LluM 3acymkeHuM B yMoBax (hiHAHCOBO-
E€KOHOMIYHOI KpH3H, sika posmodanacs B Ykpaini y 2008 pori, HamiliHime Oyno 3HaXOIUTHCS B
yCTaHOBaX BUKOHAHHS IMOKapaHb. 3aCyIKEHI MOSCHIOBAIM CBOT JIii THM, 1110 Ha CBOOO1 poOOTH HEMaE,
TOMY, HI’K KpacTu, Kpalle epeuekaT Kpu3y 3a Ipatamu. TyT 1 1aX HaJ TOJIOBOIO €, 1 IIMAaTOK XJi0a,
Ta i pobora. Kpim Toro, amHicTis He MOKe OyTH 3aCTOCOBaHA JI0 OCIO, CTOCOBHO SIKUX IPOTSITOM
OCTaHHIX JIECATH POKIB OYJIO 3aCTOCOBAHO aMHICTIIO HE3aJCKHO BiJ 3HATTS YU MMOTAIICHHS CYAMMOCTI
Ta, SIKi 3HOBY BUMHMJIM YMUCHHH 3JI0YHMH. 3acyKEeHi JOPOXKATh MIPaBOM Ha aMHicTii0. BuilmoBmm Ha
cBOOO/Iy IO aMHICTi1, BOHHM II€ TPaBO BUKOPHUCTAIOTh. A OCKIUJIBKU Ha BOJI X HIYOro 70OpOro He YeKae,
BOHU OyAyTh BUMYIICHI WTH Ha 3JI0YHMH 1 3HOBY MOXKYThb OIIMHUTHCH Y MICISIX TIO30aBIICHHS BOJI,
noTiM 1o aMHicTii Bke He Buiimenr. [IpoTe, Taka «HEBOJENIOOHICTHY 3aCy/DKEHHX HE Ha PYKY
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JlepxaBHINl KpHUMiHAJTFHO-BUKOHABYIN CIykK01 YKpaiHW, OCKUIBKH, BpaxoBYIOUHM Kpu3y, y Hel
HeA0(iHAHCYBaHHS 1 BOHA, HABIIAKW, 3alliKaBJicHa y TOMY, 1100 sIKOMOra Oilblle 3acyHKEHUX
3aJMIIMIM YCTAaHOBH BHKOHAHHS TMOKapaHb. YuM MeHIIe 0ci0, Mmo30aBieHHUX BOJi, YTPUMYETHCS B
yCTaHOBaX BHKOHAHHS MOKapaHb, THM MEHIIE BUTpPATH Ha iX yTpuMaHHA. TakoxX, Ha yTpUMaHHS
3acy/KEeHUX WAYyTh KOIITH BHUPYYEHI BiJ peaiizarlil mpoayKilii, BUPOOJIEHOI B yCTaHOBAaX BHKOHAHHSI
nokapanb. Mixk THM, 3a KPU3H YCTAHOBHM BUKOHAHHS TOKapaHb YacTO HE MOXYTh pealli3yBaTH TaKy
npoaykiiro [1, 6].

Cepen comialbHUX TPUYMH HEOAXKAHHS 3aCY/DKCHHMHU 3aJIUIIATH YCTAHOBH BHUKOHAHHS IOKapaHb
MOKHa Ha3BaTH: BTPATy 3B’A3KiB 3 POAWYAMH;, CMEpPTh POIWYIB 1 APY3iB; BIAUYTTS HEMOTpeOH
CYCILIBCTBY, HE 3HAXOJDKCHHS CBOTO MICIIS Y HhOMY.

Uumaino yB’S3HEHUX CTHKAEThCS 3 THM, IO IICIs 3BUILHEHHS iM Hikyau Wrtu. Humu BTpaueHi
comianbHi 3B’ s13ku. Ponnui abo momepiu, abo BimMOBIIIKCS Bif HUX. € ¥ Taki, y KOTO poAWYi MPOJaIH
IX KBapTHUPHU.

HebaxxanHsi OTOYYIOYHMX CIIJIKYBaTHCS, MaTH OYIb-sIKi CIIpaBH, 3B’SA3KH 3 0co0aMH, SIK THMH, SIKi
BiI0OYBalOTh TOKapaHHS, TaK 1 3BUIBHEHWMH BiJ BiMOYBaHHS IMOKapaHHS, HEPIOKO BUKIMKAIOTH B
OCTaHHIX BiTIyTTs HETIOTPIOHOCTI CYCHIIBCTBY.

OxpeMmi 3acymKeHi yepe3 TpuBayie NepeOyBaHHS B YCTAHOBI BUKOHAHHS IOKapaHb OOSTHCS HOBOTO,
3MIHEHOTO 3 9acOM CYCIIIIBCTBA, Horo IiHHOCTeH. TypOyrOThCs, Yn 3HAWIYTh CBOE MICIE y IILOMY
CYCIIIBCTBI, UM HI.

VY KauaniBcpkiii BunpaBHii konoHii Yrpasninag (Ne54) BigOyBana moxkapaHHS y BUJI 11030aBICHHS
BOJIi JKiHKa, SIKa MOTpaIuiia 0 KOJOHII y I’ ATAecAT poKiB, a 3amummia ii y 70 pokis. Yci poauui
XKIHKK Mg 4Jac ii mepeOyBaHHS y KONOHII momepnu. YUepe3 Kibka OHIB TIcNs 3BUIBHEHHS BiA
BiOyBaHHS MOKapaHHS JKiHKA 3HOB MPUHIIIIA IO YCTAHOBM BUKOHAHHS TIOKapaHb. ['onoaHa, 0bipBaHa,
Ha KOJIiHaxX Ojarana MyCTHUTH i1 Ha3a[ yepe3 HEMOXKITUBICTD )KUTH «Ha CBOOOAI» [2, 6].

Hepinko ocoOwu, 3BinbHEHI Bif BitOyBaHHS MOKapaHHS, CKOIOIOTH 3J0YHH JIAIIE IS TOTO, 00 3HOBY
OIMHUTHCS B YCTAHOBI BUKOHAHHS MOKapaHb y 3BUMHOMY CEPEIOBHIIII.

3BiAcu, HE € JUBHOIO MOSBA HE3BUYAWHHMX 3asB 3aCy/DKCHUX 3 TPOXAHHSM MPOJOBXKUTH CTPOK
nepeOyBaHHs B yB si3HeHHi [3, 11].

3 ypaxyBaHHSM 3a3HaY€HOIr0, MOKHA BiJ3HAYWTH, IO 3aCy/UKEHI /10 1M030aBIEHHS BOJI MOXYTh
BIUTMBaTH Ha MPUIUHEHHS OOMEXEHHS CBOiX OCOOMCTHX HEMaWHOBUX IPaB, SIK y OiK MPHUCKOPEHHS,
Tak ¥ y Oik 3aTpUMaHHSI.

Ha Hamn morisj, 3 METOK YCYHEHHs He Oa)kaHHs OCi0 3alUIATH yCTAHOBU BHKOHAHHS MOKapaHb 3a
HAasSBHOCTI IiJICTaB JJIs 3BUIbHEHHS BiJ BiOyBaHHS MOKapaHb y BHJI IMO30aBIICHHS BOIi, HEOOX1IHO
aJIMIHICTpalisM IIHX YCTAaHOB CIIJIBHO 13 Cy0 €KTaMH COIIaJbHOTO MaTPOHAXKY MOKPAIIUTH BXKHUTTS
3aXO0MiB 3 MATOTOBKH 10 3BUILHEHHS TAKUX OCi0.

HaBenene Buiie cBimuuTh, M0 3aX0/H, SKi OyIIM 3/iCHEH] Ta 3MIHCHIOIOTHCS, ITOKU ManoeeKTHBHI i
He 3a0e3MevyroTh HAJIEKHOI JIOTIOMOTH i3 COIalIbHOI ajanTanii oci0, sKi BiOyBarOTh 4 BigOyIn
MOKapaHHs y BUJIi T030aBJICHHS BOJIi.

BioMo, 110 HIXTO HE Ma€ MpaBa YTPUMYBATH JIOJWHY B YCTAHOBI BUKOHAHHS MMOKApaHb 32 HASBHOCTI
MIJACTaB JUIs ii 3BUILHEHHS BiJ BiOYBaHHS MOKapaHHS.

Ipore, y 2005 poui npokyparypa y Topesbkiii BurpaBHii kooHii (Ne28) 3a KOTFOUMM JAPOTOM BHUSBUIIA
YOJIOBiKA, KW TaM 3HAaXOAWTHCS He NOBUHEH. llell 4omoBik OyB 3acy/KEHHH IO TPhOX POKIB
1030aBJIeHHs BOJIi 32 TPaOiXK 1 10 BOCBMHM POKIB 32 3alOAISHHA TSDKKUX TUIECHHUX MOIIKOIKEHb, a TI0
CYKYITHOCTI — JIO JIeB’SITH POKiB To30aBieHHs Boii. CynoBum pimenHsmM Bepxoaoro Cymy Ykpainu
BUPOK Y YaCTHHI 3aCy/IXKEHHSI 3a 3alOAiHHS TSDKKUX T1UIECHUX MOIIKO/DKEHb OyB CKacOBaHHM, a CIIpaBy
HanpasJIeHO Ha J0AaTKOBe posciigyBanHs. [li3nime 1 kpuMiHambHa cripaBa Oyia B3araii 3aKpuTa 3a
BIJICYTHICTIO JI0Ka3iB. CTPOK IOKapaHHs 3a rpabi 3aKiHUMBCS y 3acyipkeHoro 3 uepsHs 2004 poky,
OJIHAK 3BUIBLHATH HOTO He mocmimany. Jlo BTpy4aHHs POKypaTypH YOJIOBIK HE3aKOHHO 3HAXOJIMBCS B
YCTaHOBI BUKOHAHHS [TOKapaHb Oinble aecsaTy Micsauis [4, 15].

Cnia Bi3HA4YMTH, 110 B YKpaiHi e MPUKIaA € IBUALIC MOOJUHOKUM BHITAKOM, aHDK CTaJIO0
MPAKTUKOIO MPOTUIIPABHOIO YTPUMAHHS JIIOJICii B yCTaHOBaX BUKOHAHHS IMOKapaHb MICNs BigOyTTs
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HUMH CTPOKY TMOKapaHHs, IPU3HAYeHOT0 BUPOKOM cyay. BogHowac, BiH € curHaiom ams Jlep:kaBHOi
KPUMIHAJIbHO-BUKOHABYOI CIy»XOHM YKpaiHM I[0[I0 HEIOIYIIEHHS IOBTOPEHHS TaKoi cHTyamii y
Maii0yTHBOMY.

VYB’SI3HEHOr0, SIKMU MpeTeHIlye Ha YMOBHO-IOCTPOKOBE 3BIIbHEHHS, MOXYTh HE BHUIIYCTUTH Ha
cBOOOy 0e3 Tak 3BaHOro «OyarojaiiHoro BHecky». KomumiHi 3acy/pkeHi HazuBaroTh cymy B 300-600
nmonapiB. Sk posmnoBiB 28-piunmii [laBno mpencTaBHUKY yKpaiHCHKOTO 3aco0y MacoBoi iH(opmairii,
BHECOK Y KOJIOHIT 3a3BHUail OepyTh He rpomnmMa, a OyamaTepianamu. Kpim Toro, yMoBHO-IOCTPOKOBE
3BUTHHEHHS 3aCy/PKCHWH OTPHUMY€ TIJIbKM MalOYd 3a0XOYEHHS 3a CYMIIIHHY mpamo i 0e3
JTUCIUIUTIHAPHUAX CTATHEHb. 1OMY TOIIMPEHOI0 y 30HI MPAKTHUKOIO CTajla BiMOBa yB’SI3HEHHX BiJ
3apIUIaTy i 3rojia Ha MOHAJHOPMOBY poOoTy [5].

MoxnuBi ¥ BUMaaku xabapHUNTBA. Tak, 10 MPaBOOXOPOHIIB 3BEpHYINACS HiJe HE Mpalorya 22-
pivHa KiHKa 13 325 BOIO TIPO Te, IO HAYAJHHHK OJHIE] 13 BUNIPaBHUX KOJIOHIM BIMarae y Hel ABi THCSHl
J0J7apiB 32 YMOBHO-AOCTPOKOBE 3BUTBHEHHS 3 YB’SI3HEHHS 11 3Hailomoro, sikuid BigOyBae TaM CTpPOK
nokapanss. [locamoBens oOinsB 3a xabap MIATOTYBAaTH Ta MOJATH 0 CyAy HEOOXimHI AN IBOTO
nmokymeHTH. I1in 9ac mpoBeneHoi onepartii criBpobiTHUKaMHU BiAlTy 1o 60poTh0i 3 Kopymmiero YBO3
odinep OyB criiiMmaHuil «Ha TapsIoMy». MaTepiain CIipaBy HallpaBlieHi 10 mpoKyparypu [6, 15].

Hageneni cutyariii cBig4aTh Mpo MOKIMBHHA BIUIUB CITy’KOOBHX 0Ci0 yCTaHOB BUKOHAHHSI [TOKapaHb Ha
3BUTBHEHHS 0Ci0 Bij BiIOyBaHHS MOKapaHb Ta, 30KpeMa, HOro HEraTUBHUI MPOSB.

Kpim cmyx060Bux 0ci0 ycTaHOB BUKOHAHHS TIOKapaHb Ha 3BUTbHEHHS 0cCi0 Bijx BiIOyBaHHS IMOKapaHHS
MOXYTh HETaTMBHO BIUTMHYTH i cymu. 30Kpema, SK 3acBiIUylOTh TepeBipKHd YTIOBHOBaKEHOTO
BepxoBHoi Pamu Ykpainu 3 mpaB JIFOJAMHM 3 BHi3J0M Ha MicIls, cyaud Oaiiayke CTaBIATBCS [0
PO3TIsAYy MaTepiaiiB PO 3BUTEHEHHS 3aCyDKSHHX BiJl BiMOYBaHHS MOKapaHHS y 3B’S3KY 3 HAsIBHICTIO
TSKKOT HeBUJIIKOBHOI XBOPOOH.

Tak, 10 MixkoOIacHOi MPOTUTYOEPKYILO3HOT JikapHi npu JKnaHiBchKid BunpasHiid kosonii (Ne3) 10
BepecHs 2002 poxy mpudyB A. Troma, 3acymkenuit 3a 4.l ct.121, 4.2 c1.122, 4.2 cT1.185, c1.70
Kpuminaneroro xomekcy Yipaiau 10 8 pokiB mo30aBieHHs BOdi. Y J[oHEbKOMY CITi90OMY 1301STOPI
oMy Brepiie OyJ0 BCTaHOBJICHO aAiarHo3: (iOpO3HO-KaBEPHO3HMI TYOEpKyJIb03 JieTeHiB y (hasi
iHQinpTpanii Ta po3mamy. Y MDKOONAcHI JiKapHi OTPUMYBaB JIIKyBaHHS Yy IOBHOMY 00cCs3i
BIJIIOBIIHO J0 peKoMeHpariii MiHictepcTBa OXOpoHH 310poB’s Ykpaiam. [lompm mpoBeneHe
JIKyBaHHS, CTaH XBOPOTO MoripiryBaBcs. CrHeliaibHOK MEIUYHOK KOMICI€0 OYJIM ITiJrOTOBJIEHI
00rpyHTOBaHI MaTepiaiu Npo HEOOXIJHICTh 3BIILHEHHS 3aCy/KCHOI'0 3 MiCIlb 1030aBJCHHS BOJI Yy
3B’SI3Ky 3 TSDKKOKO XBOpOOOTO, sika T030aBisie WOT0 MOXKIMBOCTI Bi0yBaTH TMOKapaHHS. BUCHOBOK
MeandHoi Komicii Ta BiamoBigHi Matepianm aBiwi — 28 nunHA Ta 14 cepmus 2003 poky —
Hanpaejsuucs 10 JKnaHiBCbKOoro paoHHOro cyay JloHerpkoi 00JacTi, SIKUH JBiYi BIMOBHB Y
3BUTBHEHHI 3aCy/KEHOT0, KePYIOUUCh THM, IIO BiH paHiimie BiAOyBaB MOKapaHHS Ta BUUHHUB TSKKHMA
3nmounH. 30 BepecHsa 2003 poky 3acymkenuit A. Troma Bix mporpecyrodoro ¢pidpo3HO-KaBepHO3HOTO
TybepKyIp03y Jierenis momep [7, 300-301].

14 ceprst 2003 poky 10 Mik0OJIACHOT JTiKapHi s 3acypkeHux mpu Jap’iBebkiid BUIIpaBHINA KONOHIT
(Ne10) na crauionapue nikyBaHHs 3 niarnozoM CHIJI mpu6yB B. CemkoB, 3acymxenmii 3a 4.1 ¢1.263,
9.2 c1.194, w2 c1.115, 4.2 cr.187, 4.1 c1.70 KpuminansHoro komekcy Yxkpainu no 11 poxiB
no30amieHHs Boji. CrenianbHOI MEIUYHOI0 KOMIcCi€lo Oyid MiATOTOBJEHI Marepiand Mpo
HEOOXI1THICTh 3BIILHEHHS 3aCyKEHOTO 3 MICIlh MT030aBICHHS BOJIi Y 3B S3KY 3 TSKKOIO XBOp00Ooto i 16
BepecHs 2003 poky mepemani nmo bimosepcbkoro paiioHHOTO cyay XepCOHCHKOI oOiacTi s
npuiiHsTTs pimenss. [Ipore cyn 3 xoBtHs 2003 poKy BiIMOBHB 3aCy/DKEHOMY Y 3BUIBHEHHI BiJ
BiOyBaHHSI NOKAapaHHS y 3B’A3KY 3 TSOKKICTIO BUMHEHOro 3510uuHy. 22 >x0BTHS 2003 poky uepes
HapoCTaroyi SBUILA HAOPSKY TOJIOBHOIO MO3KY XBopuid omep [7, 301].

SIk pUKIIa] TO3UTHBHOTO BILTUBY CITY’)KOOBHX OCI0 YCTaHOB BUKOHAHHS ITOKapaHb Ha 3BUTLHEHHS BiJ|
BiIOyBaHHS TIOKapaHb, MOXKHA HABECTH BHWIIQJIOK MiJITOTOBJICHHS KepiBHUITBOM KadaHiBChKOT
BUNpaBHOi KoJoHii (Ne54) Bix imeni 85-piuHoi 3acymkeHoi 1o mo3basienHs Bosi O.M. CaMoiisix
KJIOTIOTaHHA PO oMUIyBaHHs [8, 13].

[Tpu upomy, Komiciero nipu [pesnnenToBi Ykpainu B MHTaHHSAX OMWITYBaHHS JIMINE 32 PE3YJIBTATOM
PO3MIIsAy TOBTOPHOTO KIIONOTAaHHS MpO MHOMMIyBaHHS Oyio BHeceHo IIpesuaenrtoBi Ykpainu
NPOMO3ULII0 PO 3acTocyBaHHs noMuiyBaHHs 1o O.M. Camoiinsk [9, 15].

FOpuouuni nayku



187

3ayBaKuMO, 1110 HE MOKHA BHKJIIOYATH HEMOXKIIMBICT SIK TIO3UTHBHOTO, TaK 1 HEFATUBHOTO BILTUBY Ha
3BUTBHEHHS OCi0 Bi BimOyBaHHS MOKapaHHS W IHIIUX CyO’€KTIB, MPUICTHUX 110 NMUTaHbL 3BUIHLHCHHS
BiJl BiTOyBaHHS MOKapaHhb.

OTtxe, Ha 3BiNIbHEHHS OcCi0 Bij BiAOYBaHHs MOKapaHHA, a 3BiACH W Ha MPHUIUHEHHS OOMEXEHb iX
0COOMCTHX HEMAHOBUX TIPaB, MOXYTH SIK IMMO3WTHUBHO, TaK 1 HETATMBHO BIUIMBATH CIy>KOOBI ocoOm
YCTaHOB BWKOHAaHHS IOKapaHb, CyId Ta iHII Cy0’€KTH, MPUYETHI A0 TUTaHb 3BUIBHEHHS BiJ
BiOyBaHHS MOKapaHb.

3 ypaxyBaHHSM BUKJIQJICHOTO, MOJKHA JIWTH TAKUX BUCHOBKIB.

1. 3acymkeHi 10 1o30aBJIeHHS BOJII MO-PI3HOMY CTaBISATHCS O OOCITY OOMEKEHHX OCOOMCTHX
HEMallHOBHX MpaB — AEKOTO BiH 3al0BONBHSE, a Aekoro i Hi. Ilpu 1mpomy, 3am0BOJICHHS
00YMOBITIOETHCSI EKOHOMIYHUMH 200 COLliaTbHUMHU TPUYUHAMHU.

2. [IpunaeHHsT 0OMEXeHHSI OCOOMCTUX HEMAHOBUX MpPaB 3aCy/DKEHHUX M0 M030aBIEHHS BOJI
3aJICKUTH Bifl iX MOBEIIHKU Ta MOXKe OyTH HUMHU SIK IPHUCKOPEHE, TaK 1 3aTpUMaHe.
3. Ha npununaeHHst oOMeKeHHs OCOOMCTUX HEMaHOBHX MpaB 0ci0, 3aCyHKEHUX JI0 M030aBICHHS

BOJIi, MOXYTb SIK MMO3UTHBHO, TaK 1 HETATUBHO BIUIMBATH CITy’KOOBI 0COOM YCTaHOB BUKOHAHHS
MTOKapaHb, CYAH Ta iHIII Cy0’€KTH, IPUYETHI 10 MUTaHb 3BUTHHEHHS Bi/ BiMOYBaHHS MMOKApPaHb.

Hageneni pe3ynbTaTst OCHTIPKEHHS MalOTh 3aralbHAI 0a30BHi XapakTep Ta MOXKYTb CTaTH Y HAaroJi TUM,
XTO OITIKYETHCS MPoOIIeMaMy 0COOMCTUX HEMAHOBHUX IPaB 0Ci0, 3aCy/HKEHNX 10 TI030aBICHHSI BOJ.
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VJIK 343.278

ITPOBJIEMA ITPABOBHUX HIJACTAB ITPUBHAYEHHS IIO3BABJIEHHSI IIPABA
OBIMMATH NEBHI NIOCAJIX ABO 3AUMATHUCSA NTEBHOIO JIAJIBHICTIO

Iusn [.C., K.F0.H., TOLEHT

Incmumym ynpaeninnsa ma npasa
3anopizbr020 HAYIOHATLHO2O MEXHIYHO20 YHi8epcUmenmy

VY craTTi HOCTIDKYOTECS MPOOJICMHI MUTAHHS BU3HAYCHHS TPABOBUX IIJICTaB NMPHU3HAYCHHS MOKAPAHHS Y

BUJII T030aBIICHHS TpaBa 00iMaTH TEBHI mocaay abo 3aiiMaTHCS TEBHOK JISUTBHICTIO 32 KPUMiHAIEHIM

npaBoM Ykpainu. IIpononyerbest Bu3Hauntn y c1.55 KK mpaBoBi migcTaBu Ut MpU3HAYEHHS ILOTO BHAY

MOKapaHHs HE JIMIIC SK JTOJAaTKOBOTO, alic i OCHOBHOTO. B 000X BHMagkax MiJCTaBU MAalOTh OYTH €JIIVHI:

3JI0YMH BUMHEHO 3 BUKOPHCTaHHAM 3aliMaHoi ocaau abo y 3B 3Ky 13 3alHATTSAM MEBHOIO AiSIBHICTIO.
Knrouosi crosa: npagosi niocmasu, npusHauens NOKapaHHs, no3daeieHHs npasa, ooiuMamu nocaou, 3alMamucs
OisiibHiCMIO.

lusu J.C. IPOBJIEMA IIPABOBBIX OCHOBAHMI HA3HAYEHMS JIMIIEHMS IIPABA
3AHUMATDL OINPEAEJIEHHBIE JOJDKHOCTA WM 3AHMMATBLCS  OIPEAEJIEHHOM
JEATEJIBHOCTBIO / MHCTHTYT ynpaBieHWs W IpaBa 3alopOKCKOTO HAIMOHAIBHOTO TEXHHUYECKOTO
YHHUBEpCUTETa, YKpauHa
B crarbe uccnenyroTcs npoOieMHbIe BOIIPOCH ONPEACNICHNUS IIPABOBBIX OCHOBAHMI Ha3HAUYEHHsI HAKa3aHUS B
BHUJIC JINIICHHS [IPaBa 3aHIMATh ONPEAEIEHHBIC JODKHOCTH WM 3aHUMAThCS ONPEAENEHHOHN AesITeNbHOCTRIO
[0 YroJIOBHOMY mpaBy Ykpausbsl. [Ipeanmaraercss ompenenuts B cT.55 YK mpaBoBble OCHOBaHUS AJIs
Ha3HAUeHUs] 3TOTO BHJA HAKa3aHUS HE TOJIBKO B KaueCTBE AOMOJIHUTENHHOTO, HO M OCHOBHOro. B oGomx
CllydasX OCHOBAHHS MOJDKHBI OBITh €IWHBI: NPECTYIUICHHE COBEPIIEHO C HCIONb30BAaHHEM 3aHMMaeMOi
JIOJDKHOCTH WIIU B CBSI3U C 3aHATUEM ONPEeIEHHON NesSTeIbHOCTBIO.
Kuiouesvie cnosa: npasogvie OCHO6AHUA, HAZHAYEHUE HAKA3AMUA, JUULEHUe Npasd, 3AHUMAMb OOJICHOCMU,
3AHUMAMbCA OEAMENbHOCTBIO.

Shiyan D.S. THE PROBLEM OF DETERMINING THE LEGAL BASIS OF SENTENCING IN THE
DEPRIVATION OF THE RIGHT TO OCCUPY CERTAIN POSITIONS OR ENGAGE IN CERTAIN
ACTIVITIES / Institute of management and law Zaporizhzhya national technical university, Ukraine
The article deals with the problematic issues determining the legal basis of sentencing in the deprivation of
the right to occupy certain positions or engage in certain activities under the criminal law of Ukraine.

Its solution will facilitate maximum individualization deprivation of the right to occupy certain positions or
engage in certain activities, the correct installation procedure and limits its application to identify those
features of the purpose of the punishment that should be considered by the court in its application.

Paying tribute to the work of scientists who are engaged in this issue, it should be recognized that the level of
scientific research legal basis sentencing appears to be insufficient. In the theory of criminal law on some of
them expressed conflicting points of view, not fully resolved the issue in law, in connection with this
Litigation experiencing serious difficulties. Therefore there is a need to explore and summarize the expressed
opinions and offer their own position on this problem.

The objective of the paper is to solve the problem for determining the legal basis of sentencing in the
deprivation of the right to occupy certain positions or engage in certain activities.

A common reason for any of the penalties, including deprivation of the right to occupy certain positions or
engage in certain activities, the person is committing a socially dangerous act, which appear to constitute a
crime under the Criminal Code of Ukraine, which contains all the elements of the offense and mandatory
signs. Also, the legal basis for the appointment of deprivation of the right to occupy certain positions or
engage in certain activities as the main penalty is mandatory sanctions in anticipation of his article (sanction
of the article) of the Special Part of the Criminal Code of Ukraine or the appointment of a more lenient
sentence than provided by law pursuant to Part 1 Article 69 of the Criminal Code of Ukraine. It is proposed to
define in Article 55 of the Criminal Code of Ukraine legal basis for punishment in the form of deprivation of
the right to occupy certain positions or engage in certain activities not only as an extra, but the main
punishment. In both cases, the reason must be the same: the offense is committed with the use of his position,
or in connection with a particular activity. Mandatory legal requirement for sentencing in the deprivation of
the right to occupy certain positions or engage in certain activities, when it is not provided by the relevant
article (sanctions of the article) of the Special Part of the Criminal Code of Ukraine, the Court is impossible
for saving sentenced to hold certain positions or engage in certain activities. Deals with a form of punishment
as a primary or supplemental may be appointed only in cases where the crime was linked to the position held
by the offender, or the activity which he is engaged, and the perpetrator during the commission of a crime
actually and lawfully occupied that position, which he used to commit a crime or engaged in that activity in
connection with which the offense was committed.
Key words: legal basis, imposition of punishment, deprivation of the right, hold positions, engage in activities.
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VY cTaTTi DOCHIIKYEThCS Mpo0iieMa BU3HAYCHHS MPABOBUX IIJACTaB MPU3HAYCHHS MMOKApaHHS y BUI
mo30aBieHHST TpaBa oOiMMaTH TEBHI mocagu abo 3alMaTHCs TIEBHOIO ISUIBHICTIO (mami s
CKOpPOYCHHS BUKJIAJICHHS — «I1030aBIICHHS MPaBa...»).

[i BupimenHs crnpusTMME MaKCUMaNbHill iHAMBidyamizalii «1030aBIeHHS MpaBa...», IPABUILHOMY
BCTAHOBJICHHIO TIOPSZIKY 1 MEX HOTO 3aCTOCYBAaHHS, BHSBICHHIO THX OCOONMBOCTEH NpU3HAYCHHS
IIbOTO BUTy MOKapaHHs, IKi HOBHHHI BPaXOBYBATHCS CyJIOM IIPH HOTO 3aCTOCYBAHHI.

V 1opuanuHiil JiTeparypi nMeBHa yBara NpUAUISETHCS MPABOBUM ITiICTaBaM MPHU3HAYCHHS [[LOTO BUILY
nmokapanHa. Ha mMonorpadiuyHoMy piBHI mio mpobnemy mochimkyBanmu B.II. Maxotkin (Mocksa,
1971 p.) [1] ta B.L Tromrorin (Xapki, 1982 p.) [2]. Omnak mi pobGoTH BHKOHaHI Ha 0asi
KPUMIHAIBHOTO 3aKOHOJABCTBA, [0 BTPATHJIO YMHHICTH. J{esKi acmeKkTH UbOro MUTaHHS PO3IIISIAB Y
2009 p. IO.A. Tlonomapenko Ha piBHI MoHorpadii «Buapl Haka3aHUl MO YroJOBHOMY MpaBy
VYkpauns» [3]. Bignatoun HanexxHe poboTaM 3a3HAUCHHX Ta IHIIAX YYCHUX, CIIiJI BU3HATH, IO PiBEHb
HAYKOBOT'O JOCIiIPKEHHSI IPAaBOBUX IMiJICTAB NMPU3HAUCHHS IOKapaHb BUAAETHCS HEJOCTaTHIM. Y Teopil
KPUMIHAIBHOTO MpaBa MpO MEBHI 3 HUX BUCIIOBIEHI CyNEpPEwINBI TOYKH 30py, HE MOBHOIO MipOIO
BpETYJIbOBAHE 11 MUTAHHS B 3aKOHOJABCTBI, Y 3B’S3KY 3 IIMM CYZOBa MPAaKTHUKa 3a3HA€ CEPHO3HUX
TPYOHOUIIB. A TOMy BUHUKa€e HEOOXITHICTh MOCHIAWTH Ta MiJCYMYyBaTH BHCIOBIIEHI TOYKH 30py Ta
3aMpOIIOHYBATH BJIACHY MO3UILIIO 11010 3a3HAYCHOT MPOOIIEMHU.

MeTtor0 cTarTi € BUpIMIEHHS MPOOJIEMHUX NHUTaHb BU3HAYCHHS IMPABOBHUX ITJICTAB MPU3HAYCHHS
TTOKapaHHA y BUJI «11030aBIeHHS MMPaBa...».

[lpu3HavueHHs TIOKapaHHA € OjHIEI0 3 (¢GopM peamizalii KpUMiHAIBHOI BiANOBITANBHOCTI 1
3aBEpINAIBHOI0 CTA/I€I0 3aCTOCYBaHHS KPUMiHAJIBLHO-IIPAaBOBOI HOPMH 11010 OCOOM, BU3HAHOI CYAOM
BUHHOIO Yy BUMHEHHI 3JI0UMHY.

Bono nonsirae y BU3HauY€HHI IEBHOTO BUy Ta PO3Mipy MOKapaHHs, HEOOXIIHOTO Ta AOCTaTHHOTO JIst
JOCSITHEHHST METH TMOKapaHHS [0 KOHKPETHOMY KPHMIHAIBHOMY TIPOBaPKEHHIO. MOXKIHMBICTh
NPU3HAYCHHS 3aKOHHOTO, OOTPYHTOBAHOTO Ta CHPABEUINBOTO ITOKAPAHHS 3HAYHOIO MipOIO 3aJICKUThH
BiJI 3aKOHOJJaBYOTO BU3HAYCHHS MTOJI0KEHb, IKUMU MA€ KEPyBaTHCS Cy/l IPH NPH3HAYECHHI TTOKapaHHS.

3rigHo 3 4.1 ¢r.2 KpumiHambHOro KOoAeKCcy YKpaiHU (i AJis CKOPOUSHHS BHKJIAJCHHS, SKIO HE
3a3HaueHo inme, — KK), migcraBoro st KpUMIiHAJIBGHOI BiIIMOBIAAIBHOCTI € BYMHEHHS OCOOOO
CYCIIJTbHO HEOE3MEYHOTO JisSHHS, SKe MICTHTh CcKiaj 31mounHy, nependadenoro KK [4]. IIpaBosi x
migctaBu Ui npu3HadueHHS mokapanHs KK He BusHadeHi. OCKUIBKH 3aCTOCYBaHHS HOPM
KPUMIHAJIBHOTO TpaBa 3 MPU3HAYCHHSIM IOKapaHHsS, Y TOMY YMCII IMOKapaHHS Yy BUAI «1030aBJICHHS
mpaea...», € OJHier0 3 (GopM pearizamii KpuMiHAIBHOI BiAmoBigameHOCTI [5, 4], To 1 mimcTaBa ams
MpU3HAYEHHS TOKAapaHHS TMOBWHHA CIIBNAJATH 3 IiJCTABOK KPUMIHAIBHOI BiIMOBimambHOCTI abo
CITIBBITHOCHUTHCS 3 HEIO SIK YaCTKOBE 1 3arajibHe.

OTxe, 3araipHOIO MiJICTABOIO MPU3HAYECHHS OYyIb-SKOTO IOKapaHHS, y TOMY YHCI W «11030aBJICHHS
MpaBa...», € BUMHEHHS OCO0OI0 CYCHITBHO HEOE3MEeYHOro MisiHHA, SKEe MICTUTh CKJIAA 3JI0YHHY,
nependaueHoro KK, To0TO, MICTUTH yCi €IEMEHTH CKJIaay 3J04YMHY Ta ix OOOB’SI3KOBI O3HAKH.
BizncytHicTh x0ua 0 0/iHI€T 3 000B’SI3KOBUX O3HAK €JIEMEHTIB CKJIJY 3JIOYMHY HOPOJIKYE BiJICYTHICTh
ILOTO €JIEMEHTY, JIO SKOTO BOHA HAJICKUTh, & BIJICYTHICTh €IEMEHTY CKIAJy 3JI0YMHY TOPOIKYE
BIJICYTHICTh YChOTO CKJIaJly 3JIOUMHY. SIKIIO HEMa€e CKIIaJy 3JI0UMHY, TO Y I[bOMY BHIIQJIKy HE MOXKE
HWTH MOBa PO KPUMIiHAIBHY BiAMOBIIANBHICTH, @ OTXKe, 1 po nokapanHs. [lopsn i3 mieto mincTaBoro
ICHYIOTb III€ ¥ 1HIII MiJICTABA T4 YMOBH, SKi CTOCYIOTHCS IPU3HAYCHHSI JIUIIE BUKIIOYHO MTOKApaHHS y
BUJIi «11030aBIICHHS MPaBa...».

Xoua 3JI04MHH, 32 BAMHEHHS SKUX MOXKJIMBE ITPU3HAYCHHS «I030aBIICHHS ITPaBa...» sIK OCHOBHOTO a00
SK JIOJJaTKOBOT'O MOKapaHHS Pi3Hi, MOCATaIOTh HA Pi3HI CYCHiNbHI BiTHOCHHHU, BUMHSIIOTHCS B PI3HUX
cdepax, pi3HUMH AiISHHSIMH, TATHYTh HACTAHHS Pi3HUX CYCHUIbHO HeOe3NMeuyHMX HACIHIiJKiB, aje BCi
BOHHM IIOBHHHI BIAMOBIAaTH IEBHMM IiJCTaBaM, SKi JaJyTh MPaBO CYyAy HPH3HAYUTH LEHd BHUJ
MOKapaHHs 3a X BUNHECHHSI.

3rigao 3 4.2 c1.55 KK, «mo36aBnenHs npasa...» Moxe OyTH NMpU3HAUYEHE Yy BHUIIAAKax, KOJIW BOHO HE
nepeadaueHe B CaHKINi craTTi (caHkiii yacTuau ctarTi) OcobiuBoi yactunu KK, nuiie sk goaaTtkose.
3i 3MiCTy 3aKOHY BUXOJUTh, 110 SIK OCHOBHUH IIeH BHJI IOKapaHHSI MOXKe OyTH IIPU3HAYCHUH JIHIIE Y
BUIIAJKaX, KOJIM BiH rmependadeHuil y caHKIii KPUMIHAIBLHO-IIPABOBOI HOPMH, KPiM IpPHU3HAYEHHS
OlIBII M’SKOTO TOKapaHHsA, HiK mependadeHo 3akoHOM. OTe, MiACTaBOIO I NpPU3HAYCHHS
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MOKapaHHsA y BHII «I1030aBJICHHSA IIpaBa...» SIK OCHOBHOTO € O0OOB’SI3KOBE Iepel0ayeHHS HOro B
cankiii crarti OcoOmuBoi uactTmHu KK, kpiM mnpusHaueHHS OIIbII M’SIKOTO IOKapaHHS, HIXK
nepeaoadeHo 3aKOHOM, BiamoBinHO 10 cT.69 KK.

Sk Bmano 3aznauae B.I. TroTioriH, momaTkoBe mokapaHHs, nependauyeHe y cr.55 KK, moxe Oytu
MpU3HAaYeHe Y BUMAIKAX, SKIIO BOHO:

1) 6e3nocepennpo mependadene B caHkmii ctarti OcobmuBoi wactuau KK. [lpuaomy, y cankmii
BOHO MOXXe OyTH mnepembaueHe abo sK 00OB’si3koBe, ab0 AK (hakynbTaTHBHE OJATKOBE
HOKapaHHsA. Y TEpIIoMy BHIAIKy BiJMOBa Bil HOT0 NMpPWU3HAYECHHS MPHUITYCTHMA JIHIIE ITIPH
3actocyBanHl 4.2 cT1.69 KK, a B Apyromy — muTaHHS TpO IOMUIBHICT WOTO TPHU3HAYSHHS
BUDILIYE CYy[;

2)  HemepenbadyeHe B caHkuii crarti OcobnmBoi wactuau KK, ane 3 ypaxyBaHHSM Xapakrtepy
3]I0YMHY, BUMHEHOTO 3 BHKOPHUCTAHHAM TIEBHOI mMocannd abo AisTBHOCTI, OCOOM BHHHOTO Ta
1HIIMX OOCTaBMH CIIPaBU MpPU3HAYAEThCs cynoM Ha miacrtaBi 4.2 cr.55 KK 3 000B’s13K0BHM
MOTHUBYBaHHSIM y BUPOKY IPUHHSITOrO PIlICHHS 1 MOCHJIAHHSAM Ha IF0 HOPMY 3aKOHY;

3) nependadeHe B caHKIii cTaTTi, yacTuHU ctaTTi OcobmuBoi yactman KK sk omHe 3 KUTBKOX,
IPTEPHATHBHO 3a3HAYCHUX Y Hill OCHOBHUX NOKapaHb, ajie He MPU3HAYCHE CYJIOM Y Lil SIKOCTI.
[lpu3Hauaroym B TaKMX BHIIAJKaxX IHIIE, aJbTEPHATHBHO IepeadavyeHe B CaHKII OCHOBHE
NOKapaHHs, Cy/l BOpaBi MPU3HAYUTH «11030aBICHHS TpaBa...» K 0JaTKOBe MokapaHHs. [Ipote,
MpU3HAYEHHS [HOTO JOJATKOBOTO TOKapaHHs 3IIHCHIOETHCA TYT HE BIATOBITHO IO CaHKIIi
HopMmu OcobnmBoi yactuan KK, a takox Ha miacrasi 4.2 ct1.55 KK. Tomy npwuitaare cyaom
pilleHHsI TOBUHHO OyTH MOTHBOBAHE Y BHPOKY 3 00OB’SI3KOBMM TMOCHIAHHAM Ha 4.2 cT.55 KK
[6, 204].

«[lo30aBieHHsT mMpaBa...» Mae OyTH BCTaHOBIICHE JHIIC 3a 3JOYMHH 31 CIEHiaIbHO-KOHKPETHUM
cy0’€KTOM, O3HAKaMH SKOTO € BUKOPHUCTAHHS MEBHOI 10caau a00 JisUIbHOCTI JUIs BUNHEHHSI 3JI0YHHY.
Slkmo «mo30aBieHHs TpaBa...» mepenadadeHe B caHkiii HopmMu OcobmmBoi vactman KK sx omae 3
KUTbKOX, aIbTEPHATUBHO 3a3HAYEHHX Y Hiii OCHOBHUX TOKapaHb, aje 3a HasBHOCTI MiJICTaB JJIsl KOTO
NPU3HAYCHHS HE TPU3HAuEHE CyJIOM Yy Wil SKOCTi, Cyly MPOMOHYEThCS MPU3HAYATH TOCHTIHKYBaHUH
BUJI MIOKAPaHHsI K JIOJJATKOBHH BimoBiaHO 10 4.2 cT.55 KK.

VY 3B’s3Ky 3 IUM, IPOTIOHYETHCS B MaiiOyTHIM BiMOBiAHIN TocTaHOBI BuImoro crierianizoBaHoro cyay
VYkpainu 3 po3risily IMBUIBHHUX 1 KpUMIHAJIBHUX CIIpaB (Jali uis ckopodeHHs BukiajaenHns — BCCY)
3aKpINUTH Take TOJIOKEHHS: «SKimo mo30aBieHHs TpaBa 00iMaTH MEBHI Mmocaju abo 3alMarucs
TIEBHOKO JiSUTBHICTIO TIepe0adeHe y caHKiii cTarti (caHkmii yactuau ctaTti) OcobnuBoi yactuan KK
SK OCHOBHE IIOKapaHHsS, y BUMAJKYy NPU3HAYCHHS 3a [I€H 3JIOYMH IHIIOTO OCHOBHOTO ITOKapaHHS,
PEKOMEH/IyBaTH CyJaM y BHPOKY OOIrOBOPIOBATH MHTaHHS MPO MPH3HAYCHHS IM030aBJICHHS IpaBa
o0iiiMaTy MeBHI nocaan abo 3aiiMaThCs TEBHOIO MisUTBHICTIO SK TOJIATKOBOTO MOKAapaHHS BiJIMOBIIHO
1o 4.2 cr.55 KK. VY pa3i Henpu3HaueHHs BOr0 BUAY MOKapaHHS SIK JOAATKOBOIO y BUPOKY MalOTh
OyTH 3a3HAYCHI BiJITOBIIHI MOTHUBM».

JocnipkyBaHuid BUJI TIOKapaHHS SIK JIOJATKOBUHM IependaueHuil y 0araThOX CaHKINSIX crarei
Oco6nuBoi wactnau KK, ane mopsin i3 uM He MoXKHa 3a0yBaTH Mpo Te, 1o, 3rigHo 3 4.2 c1.55 KK,
«1030aBJICHHS MpaBa...» K J0JaTKOBE MOKapaHHsI MOXKe OyTH NMpHU3HAYCHE U Y BUITaJIKaX, KOJA BOHO
He nepeadadeHe B caHkiii ctarti OcobnuBoi yactunu KK 3a ymMoBH, 1110 3 ypaxyBaHHSIM XapakTepy
3JI0YMHY, BANHEHOTO 3d HOCA0010 a00 Yy 3B’SI3KY i3 3aHATTSAM IEBHOIO JIisSUTBHICTIO, 0COOU 3aCyIKEHOTO
Ta 1HIIMX OOCTAaBHH CIpaBH, CyJ BH3HA€ 32 HEMOXXJIMBE 30€peKeHHS 3a HUM MpaBa 00iiiMaTH MeBHi
nocaau abo 3aliMaTHCS TIEBHOKO JisUTbHICTIO. BinmosigHo no n.17 nmocranosu [lnenymy BepxoBHoro
Cyny Ykpainu Ne 7 Bix 24 xoBtHs 2003 poky «IIpo nmpakTuky npu3HayeHHs cylaMH KPUMiHAJIBLHOTO
MOKapaHH», «I030aBJICHHS TIpaBa...» 3aCTOCOBYETHCS SK JIOJATKOBE IIOKApPAHHS JIHMIIE B THUX
BUIAJKaX, KOJIM BUNHCHHS 3JIOUUHY 0)/10 nO6’A3aHe 3 NOCAOOI0 TACYAHOro abo i3 3alHATTAM HUM
neBHotw JisutbHicTO [7, 13]. Ilpote, Ha Hamry IyMKy, Te, IO 3J0YMH, BYMHCHHUH 3a MOCAI0I0, HE
O3Hayae, 10 BiH BYMHEHWH 3 BHKOPUCTAHHAM Iii€l mocaau. DopMymOoBaHHS «3 YpaxXyBaHHIM
3JI0YMHY, BUMHEHOTO 3d HOCAOO0I0» € HE3PO3YMIINM, PO3MUTHM, IIMPOKMM 1 HE JOCHTh BJIAJIKM,
OCKIIbBKM MO)KHA BUMHHUTH 3JI0YMH 3a T0Caaoro, aje 0Oe3 11 BukopucTaHHs. Hanpuknaza, skimo
Oyxranrep, sIKUi 3aBJSKU CBOil ITOCAJ(i MA€ BUIBHUH JOCTYH J0 MPUMIIICHHS, J¢ 30epiraeThCs MaiHo,
BUYMHHUTH HOTO BUKPAJCHHS, Il 3704MH Oyle BYMHEHUH 3a IOCalor, ajle 0e3 BUKOPUCTaHHS
(haKTHYHO BUKOHYBaHUX BUHHUM IEBHUX (QYHKIIiH Ta mpas.
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Buxopucranns 3aiiMaHOi IMMOCaad MOXKIJIMBE 1 TPH BYMHEHHI 3J0YMHIB TUITXOM O€3isIbHOCTI.
M.I. MenbHUK BBaka€, IO 3JIOBXKHBAHHS CIy)KOOBHM CTAaHOBMIIEM — Il OyIb-SIKE YMHCHE
UKOpUCMAHHA CIyXO0BOK 0CO0OI0 BCyIEped iHTepecaM CIyXOHM CBOiX IMpaB 1 MOXKIHUBOCTEH,
MOB’si3aHKX 3 ii mocamoro [8, 960]. A mell 31104MH MOKEe OyTH BUMHEHUH 1 MUISIXOM O€3IisUTbHOCTI.
ToOTo 370BXUBaHHS CITY’KOOBHM CTaHOBHIIEM IIITXOM OE3IisUTBHOCTI — 1€ TaKOX GUKOPUCHIAHHA
MEBHUX IIPaB Ta MOXKIHUBOCTEH... Jlo Toro x, M.I. MenpHHK BKa3ye, 0 ciTy>kK00Ba HexOamicTh (sKa, 10
pedi, Moxxe OyTHM BUMHEHa LUIIXOM OE3AIsUTLHOCTI) HE MOXKe OyTH BUMHEHa 0e3 BHKOPHCTaHHS
ciy)00BO0 0c000I0 CBOTO CITyk00BOTO cTanosuina [8, 955].

OT)I(C, «3 ypaxyBaHHAM XapaKTEpy 3JI0YMHY, BHMHCHOI'O 3a IOCAa0I0» IIPOIIOHYETHCA 3aMIHUTH Ha «3
YpaxyBaHHAM XapaKTCPy 3JI04MHY, BUMHCHOI'O 3 BUKOPUCTAHHAM 3aiiMaHO1 MMOCAIN.

3rigno 3 4.2 c1.55 KK, ymMmoBamu npu3HaueHHs1 «11030aBJICHHS NpaBa...» K JOJATKOBOTO MOKapaHHs 1
y BUNJAKaX, KOJM BOHO He mepenbdaudeHe B caskmii crarti OcobmmBoi wactuan KK, € BHyTpimmHe
MEepEeKOHaHHs Cyqy B HEMOXKIIMBOCTI 30epeKeHHsI 3a 3aCyIKEHUM IpaBa 00iiiMaTH TIEBHI Tocaau abo
3aliMaTHCsl TIEBHOIO JiSUTBHICTIO 3 ypaxyBaHHIM: XapakTepy 3JI0YHHY, BUMHEHOTO 3 BHKOPHCTaHHSIM
3aiiMaHoi mocaam abo y 3B’A3Ky 13 3aHATTSAM TMEBHOIO MISUTHHICTIO; OCOOHM 3aCyDKEHOTO; 1HIIAX
obcraBuH cripau. [Ipu 1ipomy mocunanss Ha 4.2 ¢r.55 KK y Bupoky cymay € 0608’ si3koBum [9, 269].

VY KK Pociticekoi @enepartii (mami s ckopoueHns Bukiagenus — PD) [10] ta Pecriybniku Binopycs
[11], sx i 8 KK Vkpainu, nependavyeHa MOXKIMBICTh PU3HAYECHHS PO3IIISIYBAHOTO BHIY MTOKApaHHS
SK JOAATKOBOTO Yy BHWIAJKaX, KOJHM BiH He mepeabadeHWid y CaHKIii cTaTTi (YaCcTWHU CTaTTi)
Oco6muBoi yactuan KK. Onnak, na Binminy Bin KK Ykpainu, y KK P® ta Pecy6niku binopycs He
BH3HA4eHa 00OB’SI3KOBA MiicTaBa — BUNHEHHS 3JI0YHMHY JIMIIE 3 BAKOPUCTaHHAM 3aliMaHoi mocaau abo
y 3B’S3KY 13 3aiHATTSM MEBHOIO MISLTBHICTIO, 5K 1€ 3pooieno B 4.2 ¢T.55 KK. Xoua 3a kpuMiHaTbHIM
npaBoM PO, Tak sk i 3a KpUMiHaJIbHUM TIpaBOM YKpaiHH, I MiJCTaBa € 3aBKAH 000B’SI3KOBOKO MpU
MpU3HAYCHHI IIbOTO BHIYy IIOKapaHHS SIK OCHOBHOTO abo sK xomaTkoBoro. ToOTo 3a Teopi€ro
KPUMIHQJIBHOTO TIIpaBa YKpaiHW CyJ MOXe TPH3HAYUTH 3aCy/PKCHOMY TOKapaHHS Yy BUJI
«T030aBJICHHS TPaBa...» JHUIIE B TOMY BHIAJKY, SKIIO BiH BOJIOMIB TaKWM IPABOM i, BUHMHSIIOUH
3JI0YHH, 3JI0B)KUBAB HUM.

B.Il. MaxoTkiH BBa)kae, MmO OOOB’S3KOBOIO YMOBOIO JUIsi NpPU3HAYEHHS TMOKApaHHA Y BHII
«030aBJIEHHS] IIpaBa...» BHU3HAHHS CYJIOM 3a HEMOXIHMBE 30€peKEHHS 3a 3acyIKEHHM IpaBa
o0iliMaTH TIeBHI Mmocaau abo 3aiMaThCs MeBHOK AisubHICTIO [1, 8]. TyT imeThcst Mpo 3arajibHOBIIOMI,
TaK 3BaHi, CyJOBUH pO3Cy/ Ta BHYTPIIIHE MEPEKOHAHHS CY/AY, 3aKOHOJIABYOTO BH3HAYCHHS SKUX HE
icuye [12, 36-38]. BuyrpimiHe nepeKOHaHHS — Ii€ BHYTPIIIHS CHJIa, IO CIIOHYKAa€ MEPeKOHAHHS,
(hopMyeThCs Ti 9ac CyIOBOTO PO3TIISIY KPUMIHAIBHOI CIIPaBH, 1 B KIHIIEBOMY pe3yJIbTaTi BU3HAYAE
MEPEKOHIIMBICTh KOKHOTO 13 PO3MITHYTHX JIOKa3iB CyZOM, 30KpeMa, i TUTaHHS BUHYBaTOCTI 0COOU Y
BUMHEHI 3704MHY 3aranom [13, 15]. BomHouac, cyqmiBChKe pillleHHS MPO MPU3HAYEHHS MOKapaHHS,
0 TPYHTYETHCA HE TUIBKH 1 HE CTUIBKH Ha TiAcTaBi OYKBH 3aKOHY, CKUIBKH Ha TJICTaBi CBOTO
BJIACHOTO MEPEKOHAHHS (UM HE «COIialliCTHYHOT IPaBOCBIAOMOCTI»?), MOXe MPHU3BECTH IO YHCICHHUX
MOMKJIOK 1 HaBIiTh CBiJOMHX MOPYILICHB Ta 310BXKKBaHb [14, 85].

Y 1bOMy acrnekTi OJHUM 3 BaYKIMBIIIUX MHUTaHb, OB’ SI3aHUX 3 MPU3HAYSHHSIM CYJaMH «I1030aBICHHS
npasa...» K OCHOBHOTO ab0 J0JaTKOBOTO MOKapaHHS, € MUTaHHS MPO T, YH € TaKe MPH3HAYCHHS
MPaBOM YU O0OB’SI3KOM CyAy. YSIBISIETHCS, IO MIPH BCTAHOBJICHHI Y CAHKIII CTAaTTi (CaHKIIi YacTHHU
crarti) OcobnmuBoi wactnan KK «mo30aBieHHs TpaBa...» SIK OCHOBHOTO IOKapaHHSA 3a HAsSBHOCTI
BIJNOBIHUX MIJICTaB, HOTO MPU3HAYEHHS — L€ PABO CyAy. AJDKE CyAy HaJeXKUTh IPaBO 3 OCHOBHHUX
MOoKapaHb, M0 IepeAdayeHi y CaHKIIl aJbTepHATHUBHO, BiAmoBiaHo m0 cT.65 KK, obparu Tte, mio
BBaXaTUMETHCSL HEOOX1THUM 1 AOCTATHIM AJIsl TOCSATHEHHS METH MOKapaHHsA, BU3Ha4eHoi y 4.2 cT.50
KK. IIpusnaueHHs1 «1mo30aBieHHS MpaBa...» K J0JAaTKOBOrO Y BUIA/IKaxX, KOJM BOHO HE IependadeHe
B caHKIIii craTTi (caHkuii vacTiHU ctarTi) OcobmuBoi yacTiuan KK, € Takok mpaBoM Cy/y, OCKIJIBKH Y
9.2 ct1.55 KK 3a3zHaueno, mo y mbOMYy BHIQJAKy BOHO MOXKe OyTH NpH3HAYCHE 3a YMOBH, IO 3
ypaxyBaHHSIM XapakTepy 3JI0UYMHY, 0COOM 3aCyPKEHOr0 Ta iHIIMX OOCTaBUH CHpaBH CyJ BHU3HA€E 3a
HEMOKJIMBE 30€pEeIKEHHS 3a HUM IIpaBa 001MMaTH MEeBHI 1ocaau abo 3aiiMaTUCs EBHOIO AiSUIbHICTIO.

[Tpu BcTanoBnenHi y cankiii Hopmu OcobnuBoi yactTuau KK «1mo36aBneHHs npasa...» K J01aTKOBOTO
000B’s13k0BOr0 200 (haKyJbTaTUBHOTO, 32 HASBHOCTI BIAMOBITHHUX MiACTaB, MOr0 MPU3HAYCHHS — L€
00OB’S130K cyny. Y BHIIQJAKY BCTAaHOBJEHHS B HOPMi [JOCHIDKYBAaHOTO BHAY NOKAapaHHS SIK
JIOJTATKOBOT'O 00OB’SI3KOBOT0 HOT0 HEMPH3HAUEHHS MOXKIJIMBE JIMIIE HA MIiJCTaBax, rnepeadadyeHux 4.2
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cr.69 KK. VYV Bumagky HasBHOCTI y CTaTTi PO3TISAAHOTO BHUAY ITOKapaHHS SK JOJATKOBOTO
(baKyIbTaTUBHOTO Ta HASBHOCTI TMIJICTaB HOr0 TPHU3HAYCHHS CYJ Ma€ HOTO 3acTOCYBaTH; WHOro
HENPU3HAYCHHSI MOXKJIMBE JIMINE IMOAO OCi0, mii SKUX KBaMi(IKYHOThCS 3a IIEH K KPUMiHAIBHO-
MIPaBOBOI0 HOPMOIO, ajie¢ BYMHEHHS 3JIOUMHY SKUMH HE TI0OB’S3aHE 3 BUKOPUCTAHHSM IIEBHOI MOCaIH
abo [MisTbHOCTI (CHIBYYacCHWKH 3JI0YMHY 31 CHeHiadbHEUM cy0’ekToM Ta iH.). besmigcraBue
HETPU3HAYCHHST «IO30aBIICHHS IpaBa...» SK JOJAaTKOBOTO IOKApaHHS 3acyIKCHOMY, SKIIO BiH
BUKOPHCTaB TEBHY IMocany abo MisuIbHICTH JUIS BUMHCHHS 3JIOUMHY, 32 SKHI BOHO BCTAaHOBJIEHO Yy
CaHKIIAX cTared (caHkmisx dacTtuH crarei) OcobmmBoi wactmau KK, € icTOTHUM mOpyIIeHHIM
3aKOHY, 1[0 MOXE MOTATHYTH 32 COOOK0 CKaCyBaHHS BUPOKY.

BBaxkaemo, 1110 BU3HAHHS CYIOM 332 HEMOXKJIMBE 30€peKeHHS 3a 3aCy/DKEHUM IpaBa 00iliMaTH meBHi
nocaau abo 3aiiMaTHCA TMEBHOI MAiSUIbHICTIO € 00O0B’S3KOBOI0 YMOBOIO JIHILE MpPU MPHU3HAYCHHI
«11030aBIICHHS TIPaBa...» SIK JOJAaTKOBOTO MOKapaHHS, KOJIM BOHO HE INependadeHo y CaHKLil HOPMH
Oco6mnuBoi yactunu KK.

VY nitepatypi icHye cynepeunnBa IyMKa Mpo Te, IO «M030aBIeHHS MpaBa...» MOXe OyTH Mpu3HaYeHe
HaBITh TOJi, KOJH, HE3aJEeKHO BiJl O€3MOCepeqHhOro 3B A3KY 3JIOYMHHOI MOBENIHKH 3 BHKOHAHHSIM
npodeciiHnX (GYyHKIIH, BUHHUA BTPATWB MOpaNbHE NPaBO Ha BUKOHAHHS TPYAOBOI (YHKIIi, IIO0
BHMara€ BUCOKOTO 0COOHCTOro MpecTmKy, aBToputery [1, 7-8; 15, 90]. Hanpuxnaz, F0.0. Kpacukos
BBa)XKa€, LI0 MPHU3HAYUTH LEH BUJ MOKApPaHHS IOUIIBHO W y TOMY BUIAIKY, KOJM BUHHHH BUMHHB
3JI0YWH, IO AUCKPEAUTYE HOTO i CBIMUUTH IIPO HEMOKJIMBICTh BUKOPHCTOBYBATH HOTO HA Iiil poOOTI
(Hampukan, megaror BYMHUB 3rBaNTyBaHHA) [16, 362]. OnHak, HaBpsA M MOKHA TMTOTOIUTHCS 3 LIEI0
TIO3HIII€I0, OCKLIBKH, SIK IpaBUIIbHO 3a3Hauyae M.1. baxxaHoB, 11e MoXe MPU3BECTH 10 HAATO ITUPOKOTO
3aCTOCYBaHHS JOCHTIDKYBAHOTO BUAY IOKapaHHSA, 0 3alBOro M030aBiCHHA CyO’ €KTHBHUX IpaB
ocobucrocti [17, 206-207].

VY cr.55 KK BifcyTHE 3akpilUleHHS NPaBOBUX IiJCTaB NMPHU3HAYCHHS «M030aBICHHS MpaBa...» SIK
OCHOBHOTO ITOKAapaHHS Ta K JOJATKOBOTO, KOJM BOHO IepemdadeHo y caHkuii Hopmu OcoOnmBoi
gyactuan KK. Ha mamry nymky, B 000X BHMaAKaxX MACTaBH MalOTh OYTH €IWHI, OJHAKOBI IS
NPU3HAYCHHS K OCHOBHOTO, TaK i JOJATKOBOTO TMOKAapaHHS: 3JI0YMH BYMHEHO 3 BHKOPHCTAHHSM
3aiiMaHol mocaju abo y 3B’sI3Ky i3 3aHHSITTSAM MEBHOIO JisUTBHICTIO.

Ille Bimommii pociiicekuii Buennii M.C. TaraHieB 3a3HauaB, IO JOCTIPKyBaHE TMOKapaHHS TTOBUHHO
NpU3HAYaTUCS 32 Ti 3JMOYMHH, SIKI 32 CYNPOBITHUMH OOCTaBHHAMH MOXYTh 3pOOHMTH HeOe3rmeuHnM
30epekeHHs 3a 3aCy/KCHHM IMX IPaB, Yepe3 YCTaHOBIICHOI Cy/IOM HOro He3natHocTi abo HenbanbcTBa i
HaBiTh 3JIOBKMBAHHS B KOPUCTYBaHHI IuMu mpaBamu [18, 1268]. 3actocyBaHHs Takoro rmokapaHHsl, siK
Bu3HauaB M.J[. CeprieBcbKuid, MOBHHHO 3aJI€XKaTW BiJ IHAMBIAYaJbHUX BJIACTUBOCTEH 3JI0YMHHOIO
JUSTHHSI, HACKUTBEKY BOHM CBITYATh PO HEOOXIiTHICT 0OMeKeHHs mpaB BurHOTO [19, 180].

BusHauyaroun OCHOBHI MiJCTaBM 3acTOCYBaHHS «I030aBieHHs mpasa..», M.I. BaxkaHoB ciymHo
3a3HauMB, OO0 II€ TMOKapaHHS MOXXe OyTH NpU3HAYeHO He OyAb-aKili 0co0i, a numie Tiid, KOoTpa
obiiiMana neBHy nocaay abo 3aiiManacsi IeBHOIO JTisUTbHICTIO, TOOTO JIMIIE CIelialbHOMY Cy0’ €KTOBI.
Came ToMy, Ha HOTO JYMKY, 1€ TIOKapaHHs BiJHOCSTH JIO YHMCIa TaK 3BaHHUX CIeEialbHUX MOKapaHb,
SIKi MOXKYTh 3aCTOCOBYBATHCSI JIHIIIE JI0 IIEBHOTO KoJa ocib [17, 208-209].

Sk npaBunbHO Bu3Hayae B.1. TroTiorin, Oe3mocepe/iHiil 3B’ 430K MK MOCa010, Ky 00iiiMae 0coda,
JUSUIBHICTIO, SIKOKO BOHA 3alMAa€ETHCS 1 3JIOYMHHUM JIISIHHSAM IIOJIATAE B TOMY, IO 0C00a KOPHUCTYEThCS
X mepeBaramMu Jjisl BUNHEHHSI 37I0YMHY a00 HE BUKOHYE UM BUKOHYE HEHAJIC)KHUM YMHOM CIICI[ialibHI
000B’s13KH, SIKi TMOKJIAJCHI Ha Hel, BHACTIIOK HEeIOOPOCOBICHOTO JI0 HUX BiJHOIICHHS, BiJICYTHICTIO
HEOOXIHUX HABHYOK i T. II., [0 TPU3BOAMTE 0 HACTAHHS IIKiJIMBUX HACTIAKIB [2, 28].

Bukopucrtanns ciayx00Boro (1IocagoBOro) CTaHOBHMINA, CiIy:k00Boi, mnpodeciiinoi abo iHmoi
JiSUTBHOCTI, PEerfIaMeHTOBaHOI BiAMOBIIHUMHU NpaBUIaMHU, BUCTYHA€ TYT HaueOTO 3ac000M, CrIoCOOOM
HOCSITaHHS HA 00’ €KT 1 3HAXOUTHCS y IPUUYMHHOMY 3B’SI3KY 3 HACIiIKaMH, 1110 Hactanu [2, 29].

BuHUKae nUTAaHHS PO CYTHICTH i€l micTaBU. 3M0YMH BUMHEHO 3 BUKOPUCTAHHIM 3aiiMaHoi mocaau
a00 y 3B’A3KY 13 3alHATTSAM INEBHOIO MiSUIBHICTIO 32 TaKUX YMOB. 3J0YMH BYMHHUB CIIELiaJIbHO-
KOHKpETHHH Cy0’€KT, O3HaKaMu SKOro € oOiliMaHHS TeBHOT Tocaad abo 3afHATTS TEBHOIO
JUSUTBHICTIO, 1 3 00’€KTUBHOI CTOPOHHW NP BYMHEHHI CYCIUIFHO HEOE3MEYHOro JiSHHS Majo Micle
BUKOPUCTaHHS L€l Mocagu Uil BYMHEHHSA 3J04YMHY ab0 3B’S30K Li€l MiSUIbHOCTI 3 BUMHEHUM
3m104yMHOM. T0OTO, 3aBISKM 3B’S3KYy O3HAK CIELiajJbHO-KOHKPETHOTO Cy0’ekTa 37104MHy (0OiiMaHHS
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MeBHOI Tocamu abo 3aiHATTS TMEBHOIO MISUTBHICTIO) 3 O3HAKaMH 00’ €KTHBHOI CTOPOHH 3JIOUHHY
(BUMHECHHS 3JIOYMHY 3 BHKOPHCTAHHSAM 3aliMaHOi Tocamd abo y 3B’SA3KYy 13 3alHATTSIM IIEBHOIO
JiSUTBHICTIO) TPOSIBISIETHCS 3B°SI30K CKIaay 3mounHy (nucmosuii Hopmu OcobimBoi yactuau KK) 3
MOKapaHHsM Y BHIIi «11030aBJICHHS MIPaBa...» (CAHKLIEIO Li€1 HOPMHU).

BunHeHHS 3104YMHY 3 BUKOPHCTAaHHSAM 3aiMaHOI TOCaIH TOJISrae y BUKOPUCTaHHI 200 HEHANICKHOMY
BUKOPDHCTaHHI TIPpW BYHHEHHI 3J0YMHY TI0CAZAOBOTO (CIykOOBOTO) CTAaHOBHINA, TOCATOBUX
(ciry>x00BHX) ITpaB 1 MIOBHOBAYKEHb.

Buunennst 3mounHy y 3B’SI3Ky i3 3alHATTSAM NEBHOIO MISIBHICTIO TONSTa€ y BYMHEHHI 3JI0YHAHY
0e3nocepeTHFO0 TIOB’S3aHOTO 31 CITy’)kK00BOO, TPOQeciifHOI0 MisIbHICTIO abo IHIIOK HiSUTBHICTIO,
pEriIaMeHTOBaHOIO BiAMOBIAHUMH TpaBHJIaMU. 3JOBXKHMBaHHS CIyx00BUMH abo mpodeciiHuMu
000B’s13KaMH, MOPYIICHHs, HEJOTPUMAHHS YU HEHaJe)KHE BUKOHAHHA iX a0o0 iHIIMX BiJNOBITHHX
MpaBWJI, IO BCTAHOBIIOIOTH IpaBa Ta OOOB’S3KH, IMOBHMHHO O€3MOCEpEeIHBhO TIOB’S3yBaTHCS 13
BYMHEHHSIM 3704MHYy. ToOTO, TSATHYTH BYMHEHHs 3JI0YMHY, BUCTYNATH CYCHiJIbHO HEOE3MEeYHUM
JISTHHSM SIK 03HAKO0 00’ €KTUBHOI CTOPOHU 3J10YMHY a00 OyTH 3JI0YHMHOM.

[HIMIMIME crmoBamu, mel BUA TOKApaHHSA MOXKe OYTH NpH3HAYEHUH SK OCHOBHHM a0o0 SIK TOIATKOBHI
JIWIIEe 32 YMOBU BYMHCHHS BHHHUM 3JIOYMHY 3 BHKOPHCTAHHSIM TMEBHOI Mmocamu abo y 3B’S3Ky i3
3alHATTSAM [IEBHOKO JisUTbHICTIO. BunmHEHMH 3710uMH, 3a 00 €KTHMBHMMH O3HAKaMH, MMOBHHEH OYyTH
Oe3rmocepeTHhO OB S3aHUM 3 BUKOHAHHSIM HHM CBOiX CIIy’KOOBMX (TIOCa/IOBHX) ITOBHOB2)XKEHb,
CITy’)KO0BOIO, TPOQECiifHOI a00 IHIIOK MisUTBHICTIO, PETIAMEHTOBAHOIO BiAMOBIMHUMH ITPAaBHAIAMHU.
Binrak, 1 cyn Moke 1030aBUTH 3aCyKEHOTO MpaBa 00iiiMaTh came Ty KaTeropito nocaj abo 3aiimMaTucs
TIEIO AISTBHICTIO, 13 AKAMHU OYB O€31ocepeIHbO MOB’ I3aHuM BUMHEHUH HuM 3mounH [20, 6; 21, 233-236].

OTxe, BUKOPHCTaHHS 3aliMaHOl MOCaAX Ul BUYMHEHHS 3J0YMHY a00 3B’S30K 3IMOYMHY 13 3aWHATTIM
MEBHOIO JISUTBHICTIO € 000B’3KOBOIO IMTIJICTABOIO MPU3HAUCHHS «11030aBJICHHS PaBa...» IK OCHOBHOTO
abo SIK J0JATKOBOTO; KpIM TOTO, YpaxyBaHHS XapakTepy 3J04YHHY, 0cOOM 3acyPKEHOTO Ta 1HIIMX
0o0CTaBWH CIIpaBH i BU3HAHHS CYJOM 3a HEMOXXIIMBE 30€peXCHHS 3a HMM TIpaBa 00iiiMaTy TeBHI
mocaau abo 3aliMaTHCS TEBHOK AiSUTGHICTIO € YMOBOK TIPH3HAYEHHS «IT030aBIICHHS IpaBa...» 5K
JIOJTATKOBOT'O Y BHITaJIKaX, KOJIM BOHO He mependadeHe B caHkIii ctaTti OcobnuBoi yactunu KK, abo
SIK OCHOBHOTO.

Tomy HeoOXximHO 3a3HaunTH y cT.55 KK 000B’S13K0BY MificTaBy MpU3HAYEHHS «1030aBICHHS MPaBa...»
SIK OCHOBHOTO a00 SIK JOJaTKOBOTO JIMIIE y BHUIAJKy BUYMHEHHS 3JI0YMHY 3 BUKOPHCTAaHHSM IEBHOI
nocajy abo JisUTbHOCTI.

Cyn Moke 1030aBUTH BUHHOTO TIpaBa 00iiMaTH MEBHI mocaau ado 3aiiMaTHCs MIeBHOIO JisUTBHICTIO 3a
HasIBHOCTI 1HIIKX IT1/ICTaB, JHUIIE SKIIO BIH 001MMaB Imocaay ado 3aiiMaBcs MisUIbHICTIO 3aKOHHO. SKII0
BHHHA 0co0a oOiliMalia TIeBHY Hocaay abo 3aiiMasiacsi MEBHOIO JISUTbHICTIO HE3aKOHHO, CYJ HE MOXKE
Mo30aBUTH BHHHOTO POOUTH I[I€ 3aKOHHO, OCKUIBKM y TaKOMYy BHUIMAJKy 3acy/DKCHHH MOXE
MPOJOBXYBAaTH 00iiMaTH MeBHY Nocaxy abo 3aiMaTHCs MIEBHOIO MisUIbHICTIO He3akoHHO. OOiiiMaHHs
MeBHOI mocaau a0o 3A1HCHEHHS NIEBHOT JIIsTIbHOCTI 000B’I3KOBO MOBHHHI MaTH FOPUIUYHI IMTiJICTABH Ha
MOMEHT BYMHEHHS 3JI0unMHy. (DakTHYHE BHUKOHAHHS IEBHUX OOOB’SI3KIB a00 31MCHEHHS MEBHOI
JISUTEHOCTI HE CTBOPIOE MiZICTaB JUIS MPU3HAYEHHS [IbOTO BUIY ITOKApaHHS.

OpHak, Ha TPaKTHUIll Taki BUMAIKK MaroTh Miciie. Tak, CioB’ THChbKUH Micbkuit ¢y JloHeIbKo1 00acTi
3acyauB A., LleHTpanbHO-MichbKuil paionuuit cyn M. [opnieku JloHenbkoi obmacti 3acyaus M., KA.
ta K.B. 3a 3aifHATTS HIMH 3a00POHEHUMH BHUJAMU TOCIOJIAPCHKOI MisUTBHOCTI 1 MPU3HAYUB KOKHOMY
J0/IaTKOBE MMOKApaHHs y BUJII TI030aBIICHHS TIpaBa 3aiiMaTUCs MiAPUEMHHIIBKOIO AisUIbHICTIO [22; 23].
[TerpoBcrkmii parionnuii cyn M. Jonempka 3acymuB C.JI., C.A. Tta b. 3a Te, m0 BOHH, HE MarwOun
CHEIlaIbHOTO JIO3BOJIy — JIIEH3ii, 3aiiMaiucs HE3aKOHHUM BUPOOHHIITBOM IIIAMIAHCHKOTO, i
MpU3HAYMB 1M JIOJIATKOBE IIOKapaHHSA Yy BHAI T030aBIEHHS TMpaBa 3aliMaTHCS 3aKOHHOKO
MIIPUEMHUIIBKOIO [TISUIBHICTIO, IIOB’S3aHOI0 3 BHPOOHHUIITBOM aJIKOTOJbHHMX HAaroiB [24]. YV mux
BUIAJKaX CyJI 3acyIuB BUHHHMX 3a 3aWHATTA HE3aKOHHOK MIANMPUEMHHUIBKOI JISUTBHICTIO i
napajioKcaibHO 3a00pOHMB iM 3aiMaTHUCS TAKOIO AiSUTHHICTIO 3aKOHHO.

lpusiupkuii pafionHuii cya M. MakiiBku JloHenbkol obnacti 3acyauB K. 3a yXuieHHS BiJ CIjIaTé
MOJIATKIB 1 NMPHU3HAYMB HOMY JIOJIaTKOBE IOKAapaHHS y BUl [M030aBJIeHHs NpaBa o0iMaTH IMOCaju,
MOB’si3aHi 3 BUKOHAHHSIM OOOB’SI3KiB 3 OOYHMCIIEHHS Ta CIUTATH MOJATKIB JO0 OIO/PKETY, MOJaHHS
MOIATKOBUX JIeKJapalliii i po3paxyHkis [25]. Y mboMy BHIIAJKY CY[ 3a HE3aKOHHY HECIUIATy IMOAATKIB
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HEOOTpYHTOBAaHO 3a00POHUB 00iiiMaTH TIOCca Iy, TTOB’ A3aHi 13 3aKOHHOIO X cIiaToro. OTxe, MiICTaBOI0
TIpU3HAYCHHS «I1030aBJICHHS IIpaBa...» € Te, MO0 0coda MOBUHHA HE TUIBKH MIMCHO, ajie i 3aKOHHO
o0iliMaTu mocaau abo 3aliMaTHCs AISUTBHICTIO, 1[0 BOHA BHKOPUCTOBYBAJIA JUIS BUMHCHHS 3JI0YHHY.
OO6iiimMaHHs eBHOT Tocaau abo 31HCHEHHS MIEBHOT AisUTLHOCTI 000B’A13KOBO MOBHHHI MaTH IOPUAMYHI
MiZICTaBH HA MOMEHT BYMHEHHS 37104nHy. DPaKkTHYHEe BUKOHAHHS IEBHUX 00OB’s3KiB a00 3mifiCHEHHS
MIEBHOI MiSITFHOCTI HE CTBOPIOE MiACTaB ISl MPU3HAYEHHS [[HOTO BUAY NoKapaHHs. [Ipu BcTaHOBIEHHI
3a3HaueHUX 0OCTaBUH CyJ 3000B’13aHUH MPU3HAYATH IICH BUJ] TIOKAPAHHSL.

OTxe, MOCTiKyBaHHN BH] MMOKApaHHS SK OCHOBHHUM a0o0 K JOMAaTKOBUI MOXKe OyTH NpHU3HAYEHHH
JIUIIIE y BUTIAJKaX, AKIIO 3JI0YWH OYyB TIOB’A3aHMN 3 MTOCAIOI0, SIKY 00iiiMae BUHHHMN, a00 3 AiSUTHHICTIO,
AKOIO BiH 3aiIMa€ThCsl, & TAKOK BUHHHM MiJ] Yac BUMHEHHS 3JI0YMHY 3aKOHHO 00iiiMaB Ty mocaay abo
3aiiMaBCsl TI€IO AisUTBHICTIO, SIKY BiH BUKOPHCTOBYBAB Ul BUMHEHHS 37104uHy [2, 23; 3,79].

Oxpemo Hi XapakTep 1 CTyIiHb CyCHiIbHOI HeOEe3MeKH 3IO0YMHY, Hi OCOOMCTICTH BUHHOTO HE MOXYTh
OOTpyHTYBaTH HEOOXIHICTh MPU3HAYCHHS 3a3HAUYCHOT0 TIOKapaHHs y BiANOBiAHOMY BUNaKy. Lle 3marHa
3pOOHTH TIIBKHU OB’ I3aHICTh XapaKTepy 3IOUYKMHY 3 T0Ca 0k abo MisuTbHICTIO 0ocobu [26, 366-367].

OTxe, 3arajbHOIO IMiJICTABOI0 MPU3HAYCHHA OyAb-KOTO MOKapaHHSA, Y TOMY YHCI W «030aBIeHHS
mpaBea...», € BYMHEHHS 0C000I0 CYCHUTBHO HEOEe3MeuHOro IisHHS, SKE€ MICTHUTh CKJIaa 3J0YHHY,
nependaueHoro KK, To6To, MicTUTh yci €IEMEHTH CKJIaIy 3JIOUHMHY Ta X 000B’s3KOBI 03HaKHU. Takox
IPaBOBOIO MIiJACTABOIO MAJISl NPU3HAUYEHHS «I030aBIECHHS NpaBa...» SK OCHOBHOTO IIOKAPAaHHS €
000B’s13K0Be TependadeHHsT HOTo B caHKMii cTarTi (caHkmii wactuHU craTTi) OcobmmBoi yactian KK
a0o mpu3HAYeHHS OUTBII M’SKOTO TIOKapaHHsS, HDK MependadeHo 3aKOHOM BiAIMoOBimHO 10 4.1 cT.69
KK. IIpononyetbes BusHauutu y c1.55 KK mpaBoBi migcTaBu A NpU3HAYEHHS MMOKapaHHS y BHII
«11030aBJICHHS IpaBa...» HE JIMIIE K JOJATKOBOTO, ajie I OCHOBHOIO MokapaHHs. B 00ox Bumaakax
MiJICTABM MAaIOTh OYTH €JMHI: 3JI0YMH BYMHCHO 3 BUKOPUCTAHHSM 3ailiMaHOl mocaau abo y 3B’S3Ky i3
3a{HATTSAM TEBHOIO AisUIbHICTIO. OOOB’S3KOBOIO MPABOBOIO YMOBOIO JUISl MPHU3HAYCHHSI MOKapaHHs Y
BUJI «11030aBJICHHS IPaBa...», KOJM BOHO He TepeadadeHe B CaHKINI cTaTTi (CaHKIIl YaCTHHU CTaTTi)
OcobmmBoi wactuan KK, € BU3HaHHS cymoM 3a HeMOXIHBE 30epekeHHS 3a 3aCy/DKCHHM IpaBa
00iliMaTH TEBHI mMocajau abo0 3alMaTUCS TICBHOK [ISUTBHICTIO. AHATI30BaHUN BUJ TOKApaHHS SIK
OCHOBHHH a00 K MOJAaTKOBHI MoOke OyTW TpU3HAUCHHMU JWIIE y BUMAAKaX, SKIIO 3J04YMH OyB
OB’ SI3aHUNA 3 TOCANOI0, SIKy 00ifiMae BUHHHM, a00 3 MisIIBHICTIO, SKOIO BiH 3aiiMa€ThCs, a TaKOX
BUHHUH MiJ] 4aC BYMHEHHS 3JI0YMHY JIACHO 1 3aKOHHO 00iliMaB Ty TOCajy, sIKy BiH BUKOPHCTOBYBAaB
JUTsl BUNHEHHSI 3JI0UMHY, a00 3aiiMaBCs Ti€l0 JISUTBHICTIO, Y 3B’S3KY 3 KOO 0YJI0 BUMHEHO 3JI0YHH.
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VJIK 343.814

KPUMIHAJIBHO-BUKOHABYI 3AX0/I1 IIIOJ10 3AIIOBII' AHHSA
3JIOYNHAM BUXOBHUMH KOJIOHISIMHU

Bomsurox O./]., crapuuii iHCIIeKTOp

Hayionanvha axademis 6HympiwiHix cnpag

VY crarti mpoaHaNi30BaHO KPHUMIHAJIBHO-BUKOHABYI 3aXOIU IOJMO 3armo0iraHHs 3J0YAHAM BHXOBHHMH
KOJIOHISIMU. 3a3HAYCHO, 110 3JIOYMHHICTh HEITOBHOIITHIX Ma€ BHCOKHIA CTYIIHb COIIAIbHOT HEOC3MEKH, SKUH
BU3HAYAETHCSI HETAaTUBHUMHU TEHACHIISIMUA HA Cy4YacHOMY eTami. Bka3aHo mpo HEoOXiAHICTh yIOCKOHAICHHS
BUXOBHHUX KOJIOHIH Y chepi KpIMiHATBHO-BUKOHABYMX 3aXO0/1B I0J0 3aII00IraHHS 3JI0YMHIB, SIKi BUNHAIOTHCS
Y BUXOBHHX KOJIOHISIX.
Knrouosi crosa: euxosmi konouii, nemimenyiapna cucmema, coyianbHO-8Uxo8Ha poboma, coyianbHO-NCUXONI02IYHA
poboma, 3ax00uU BUXOBHO20 XAPAKMEDPY, POPMYBAHHS 0COOUCTIOCME NIOAIMKA, NPODeCiliHO-MeXHIYHe HA8UAHHS.

BounstHIok O.A. VYI'OJIOBHO-HCITOJIHUTEJIBHBIE MEPBI I10 TTIPEAJOTBPAILIEHUIO
MPECTYIUIEHWI BOCIIUTATEJIbHBIMU KOJIOHUSIMU / HammonanbHas akaneMusi BHyTpeHHUX 1€,
Ykpauna
B cratee mpoaHamM3MpPOBaHBI YrOJOBHO-HCIIONHHUTEIBHBIE MEpHl MO MPEIOTBPALICHUIO MPECTYIUICHUH
BOCITUTATEIFHBIMA KOJIOHHSAMH. YKa3aHO, YTO IPECTYyITHOCTh HECOBEPUICHHOJETHHX HMMEET BBICOKYIO
CTETICHb COLMANBHON OMAaCHOCTH, KOTOpas ONpeleNsieTcs HETaTUBHBIMU TCHACHIMSIMU Ha COBPEMEHHOM
oTame. YKa3aHO Ha HEOOXOIUMOCTh COBEpIICHCTBOBAHUS BOCIHUTATEIBHBIX KOJOHHH B c(epe yrojoBHO-
HCIOJIHUTEIBHBIX MEp IO MPEIOTBPAIICHUIO MPECTYIUICHUH, KOTOPHIE COBEPLIAIOTCS B BOCIHMTATEIBHBIX
KOJIOHUSIX.
Kniouesvle cnosa: éocnumamenvhuvle KOJIOHUU, NEHUMEHYUAPHAS CUCTEMA, COYUATILHO-80CRUMAmMenbHas paboma,
COYUATLHO-NCUXON02UYECKAS. PAOOMA, NONeYUMeNbCKUe CO8embl, MEePONPUSMUS 80CHUMAMENbHO20 Xapakmepd,
Gopmuposanue nuyHOCMU NOOPOCMKA, NPOPDECCUOHATLHO-EXHUYeCKoe 00y ueHuUe.

Volyanuyk O.D. PENAL MEASURES FOR CRIME PREVENTION EDUCATIONAL COLONIES /
National academy of internal affairs, Ukraine

The article analyzes the penal measures to prevent crimes correctional facilities. Indicated that juvenile
delinquency has a high degree of social danger, defined by negative trends today. Specified the need to
improve correctional facilities in the penal measures to prevent the crimes that are committed in correctional
facilities.

Stressed the importance of the subject so that is that the current Criminal Code of Ukraine at the legislative
level in the near future ended the diverse views on the definition of priority between the correction and
rehabilitation. Article 50 of the Criminal Code of Ukraine states that punishment is intended not only
punishment, but correction and prevention of new crimes by prisoners and others. Article. 1 CEC of Ukraine,
which defines the purpose and objectives of penal legislation provides that the penal legislation of Ukraine
regulates the procedure and subject to criminal penalties and serving to protect the interests of individuals,
society and the state by way of providing correct and resocialization, prevention of new criminal offenses as
prisoners, and others. A problem of penal legislation of Ukraine is to define the principles of execution of
criminal penalties, the legal status of prisoners, guarantees protection of rights and legitimate interests of their
duties, order application of enforcement measures to correct and prevent antisocial behavior, identification of
the bodies and institutions penal, their function and activity, supervision and control over the execution of
criminal penalties for public participation in this process, regulation agenda and terms of reference and
serving criminal sentences, exemption from punishment, assistance to persons exempt from punishment,
control and supervision of .

Also carried out the analysis methods of socio-educational work with inmates in correctional facilities makes
it possible to conclude that the modeling method of educational work with minors, we have outlined only way
to overcome any need to move in the development of technologies of social and educational work in
correctional facilities.
Key words: educational colonies, prisons, social-educational work, social and psychological work, activities of
educational character, formation of the personality of the teenager, vocational training.

Yunanii KK Ykpaiaun Ha 3aK0oHOJIaBUOMY piBHI Ha HaHOIMKYMN Yac MOKJIAB KiHEIb Pi3HOMAaHITHUM
MOTJISIIaM  TII0/T0 BU3HAYEHHS TPIOPUTETY MK sunpasienusam ma nepeguxoganuim. Crarts 50 KK
VYkpaiHu 3a3Hauae, 10 MOKAPaHHS Ma€ Ha METI He TIbKU Kapy, a W eunpasinenHs 3aCyIKEHHX, a
TaKOX 3aro0iraHHs BUMHEHHIO HOBHX 3JIOYMHIB SIK 3aCyJKCHUMH, TaK i iHIIUME ocobamu [1].

Cr.1 KBK VYkpainm, ska BH3Haua€e MeTy Ta 3aBIaHHA KPHMiHAJIHHO-BUKOHABYOTO 3aKOHO/ABCTBA,
nepeadadae, MO0 KPUMiHAJIbHO-BUKOHABYE 3aKOHOJABCTBO YKpaiHU perijaMeHTye MOpPSIOK 1 YMOBH
BUKOHAHHS Ta BiJOyBaHHS KPUMiHAIBHUX [TOKAPaHb 3 METOIO 3aXUCTy 1HTEPECiB 0COOH, CyCIiIbCTBA 1
JICp)KaBU IIIAXOM CTBOPSHHS YMOB JUIS BHUIPABJCHHS 1 pecolianizaliil 3acy/DKeHHX, 3aro0iraHHs
BUMHEHHIO HOBHMX KPHUMIHAJbHHMX MPAaBONOPYIIEHb SK 3aCy[KEHHMH, TaKk 1 IHIMMU ocolbamu. A
3aBJJaHHAMH KpPUMIHAJbHO-BUKOHABYOTO 3aKOHOJABCTBA YKpaiHM € BU3HAUCHHA NPUHLHMIIIB
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BUKOHAHHS KPUMIHAJIBHUAX TOKapaHb, MPABOBOTO TIOJIOKEHHSI 3aCy/PKEHHUX, TapaHTid 3axXUCTy iXHiX
TIpaB 1 3aKOHHMX 1HTEPECIB, IXHIX 000B’A3KIB; MOPSIIKY 3aCTOCYBaHHS JI0 HUX 3aXO0JiB BILNTUBY 3 METOIO
BUMPABJICHHS 1 NPOQIUIAKTHKH acouianbHOi MOBENiHKH; BHU3HAUEHHS CHUCTEMH OpraHiB i yCTaHOB
BUKOHAHHS TOKapaHb, iX (YHKIIH Ta MOPSIKY MisSUIBHOCTI, HATJsAy i KOHTPOJIO 3a BUKOHAHHIM
KpUMIHAIBHUX TOKapaHb, Y4acTi TPOMAJCHKOCTI Y IbOMY IIPOIIECi; perJIaMeHTaIlisl MOPSaKy i YMOB
BUKOHAHHS Ta BiIOyBaHHS KPUMIHAJBPHUX I[IOKapaHb; 3BUTPHEHHS BiJ BimOyBaHHS TIOKapaHHS,
JOTIOMOTH 0c00aM, 3BUTbHEHUM BiJI TOKapaHHs, KOHTPOJIIO 1 HATMALY 32 HUMHU.

HemnoBHOMITHI, O CKOIMH 3JI0YMHHU, BiAOYBalOTh MOKApaHHS y BUXOBHUX KOJOHISX KPHUMiHAIHHO-
BUKOHABYOi CHCTEMH YKpaiHH. Y [HX 3akiafax 3a0e3medyeThcsl 130JSIIis 3acy/KeHHX Ta
3aCTOCYBaHHS 10 HUX BHXOBHOTO BIUIMBY, METOI0 SIKOTO € iX BHIpPABICHHS 1 pecoLiamizaiis.
OcHOBHMM 3aco00M BHIpaBlICHHS 1 pecomiamizamii 3acymkeHuX, 3rigHo cT.123 KpuminamsHO-
BukoHaByoro kojaekcy (KBK) Ykpainwu, € coriagpHo-BHX0BHA podoTa [2].

CouianbHO-BUXOBHa po0OTa BH3HAYAETHCS SIK LIJIECHPSIMOBAHA iSUIBHICTH TEpPCOHaNly OpraHiB i
yCTaHOB BUKOHAHHS NIOKAPaHb Ta 1HIIMX COLIaJbHUX 1HCTUTYILIH I TOCATHEHHS! METH BUIPABJICHHS
1 pecomiamizamii 3acymkeHnx. ComianpHO-BUXOBHAa pO0OOTa 13 3acyMKEHHNMH CIPSIMOBaHa Ha
BUKOHAHHS TaKUX 3aBJaHb!

- (dopMyBaHHSA Ta 3aKpIIUICHHS Yy 3aCy/DKCHHX MNpPArHeHHs 10 3aHATTS CYCIUIbHO-KOPHCHOIO
Iparero;

- (hopMyBaHHS B 3aCyIKEHUX CyMJIIHHOTO CTaBJICHHS /IO TpaIlli;

- MOTPUMAaHHS 3aCy/P)KeHHUMH BHUMOT 3aKOHIB Ta IHIMUX NPUHHITHX Yy CYCHIBCTBI MPaBUI
MTOBEIIHKH;

- i IBUIICHHS 3aCy/HDKCHUMH 3aralIbHOOCBITHBOTO 1 KyJIBTYPHOTO PiBHIB.

CorriaJIbHO-BUXOBHA PO0OTa CKJIAJAETHCS 3 TAKUX KOMIIOHEHTIB!

- BHUXOBHA PO0OTa — CUCTEMa MEJarorivHo OOIPYHTOBAHUX 3aXO/iB, CIPSMOBAHMX Ha KOPEKIIIO
MOBEIIHKM 3aCy/PKEHHX 3 METOI0 JOCSTHEHHsSI TMO3UTHBHUX I1HTEJCKTYaJbHHX, JAYXOBHHX 1
(hi3MIHUX 3MiH B IX OCOOMCTOCTI Ta YCYHEHHS 0COOHMCTICHUX Ae(opMalriii;

- comiajgbHa poboTa — crenudiYHuid BUJ KOMIUIEKCHOI JISUIBHOCTI 1O HAJaHHIO COLIaIbHOT
JIOTIOMOTH, CIIPSIMOBaHWN Ha 3a0e3redeHHs BCEeOIYHO! JKUTTEMISITBHOCTI JIFOAWHU B yYMOBax
mo30aBJIeHHs] BOJI, BIATBOPEHHS TOBHOIIIHHOI JIIOJCHKOI 0COOMCTOCTi, (OpMyBaHHS Ta
30epeKeHHS] KOPUCHUX HABMYOK Ta BiJTHOBJICHHS i PO3BUTOK COLIIAJIBHHUX 3B’ SI3KIB;

- McuXoJioriuia pobora — mpodecifiHa isUIBHICTh TICUXOJIOTIB 100 HAJaHHS 3aCyKCHHM
TICHXOJIOTIYHOI JIOTIOMOTH Y TMOMNEpeDKEHHI ICUXOTPaBMYIOUOrO BIUIMBY YMOB IT030aBJICHHS
BOJII Ha OCOOMCTICTh, PO3poOKH 1 peamizamii CHIILHO 3 TIEPCOHAJIOM YCTaHOB BUKOHAHHS
MOKapaHb 1HAWBIAyaTBbHUX MPOTpaM TICUXOKOPEKI[IHHOTO 1 TMeJaroriyHoro BIUIMBY Ha
3aCyKeHUX.

s GesmocepeHBbOI OpraHizallii comiaabHO-BUXOBHOI poOoTH ii ocobamu, mo30aBiIeHHMMH BOJi, B
yCTaHOBaX BWKOHAHHS IOKapaHb, (QYHKIIOHYIOTH COIIaJbHO-TICUXOJOTIUHI ciy)0u. OCHOBHOIO
CTPYKTYPHOIO JIAHKOIO Yy CHCTEMi COI[IaIbHO-TICUXOJIOTIYHOT CITy’)KOM € BUIIUICHHS COLiaJIbHO-
MICUXOJIOTIYHOI CITy»O0W YCTaHOBH BHKOHAHHS MOKAapaHb, IO ICHYIOTh y KOXKHI yCTAaHOBI BUKOHAHHS
MOKapaHab.

JisTpHICTh BUXOBHHX KOJIOHIM Mae crerudivHi BIACTHBOCTI, IO 3YMOBJIEHI 0COOIHMBOCTIMU
KOHTHUHTEHTY, SKUH mepeOyBae B IMX ycTaHoBaX. llemaroriyHuii mpouec y BHUXOBHHMX KOJIOHISIX
CKJIaJIa€ThCS 3 TAKUX OCHOBHUX E€JIEMEHTIB!

- 3arajibHOOCBITHE Ta MpodeciiHO-TeXHIYHEe HaBYaHHS;

- oprai3ariisi mpaiji HeImOBHOIITHIX;

- Opraizailisi CoIliaJIbHO-IICUXO0JIOTTYHOT POOOTH;

- 3aJy4eHHS HEMOBHOJITHIX JI0 KYJIbTYPHO-MacoBoi Ta (Ppi3KyIbTYpHO-CIIOPTUBHOT pOOOTH;
- (bopMyBaHHS KOJICKTUBY HEMIOBHOJIITHIX 3acymkeHux [3].

XapakTepHOIO OCOOJUBICTIO OpraHizamii TeJaroridyHoro mporecy € o0OB’S3KOBa aKTHBHA YYacTh
caMHMX 3aCy/PKEHHX y I[bOMY MpoLeci. Y BUXOBHHUX KOJIOHISIX JJISl HEHOBHOJITHIX PEXHUM BiIOYBaHHS
MOKapaHHs OUIbII M’ SIKUI, Ma€e MEHILIE 0OMEXeHb, HK B yCTaHOBaX BUKOHaHHs nokapans (YBII) ms
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MTOBHOJIITHIX 3acy/UKeHUX. BiH 3a0e3medye HamgaHHS BHUXOBATEISIM OUIbIIE MOXKIIMBOCTEH IS
MaKCUMaJIBHOTO BHKOPHWCTAHHS II€IaroTiYHUX NPUHAOMIB Ta METOMIB BINIUBY Ha HEMOBHOJITHIX
3aCyPKEHUX.

HaBuyaHHS HEMOBHONITHIX Y 3aralbHOOCBITHIX WIKOJNAX 3/iMCHIOETBCS 32 HABUAIBHUM IUIaHOM
BEUIPHIX IIKiJ, OCKIIBKH iM IOBOJUTHCS MOEIHYBATH HaBYaHHS 3 mpamneto. Ciil BIAMITHTH, IO KPiM
TICUXOJIOTIB, SKi MPAaIIOOTh Y BIIJIUICHHI COIIATBHO-TICUXOJIOTIYHOT CIIYy>)KOM YCTaHOBH, y IIKOJNI
TaKOX € TICHXOJIOT.

AnMiHICTpaIlis ycTaHOB BUKOHAHHS IMOKapaHb BCEOIYHO CITPHSIE 3aralbHOOCBITHBOMY Ta TIPOQeciitHO-
TEXHIYHOMY HaBYAHHIO 3aCYKEHUX, Y pa3l moTpedu Hajae iM JOMOMOTY B OTpUMaHHI KOHCYIbTAIliH,
npuAOaHHI MAPYYHUKIB Ta MOCIOHHKIB.

Oco0nuBICTIO OpraHizailii HaBYaHHS BUXOBAHIB € Te, MO0 OUIBIICTh 3 HHUX MAalOTh HETAaTHBHE
CTaBJICHHS 10 HABYAHHSA, JO IIKOJH, IO BYMTEIB, HE MAIOTh HAaBMYOK CAaMOCTIHHOI CHCTEeMaTHYHOI
HaBYAIbHOI po0OTH, Yepes Te, 10 0 3acyHKeHHS OyJin BipaxoBaHi 31 IIKOJIK, a00 BiBiAyBaH ii HE
peryispHO, HE BHKOHYBalIM JOMAallHI 3aBAaHHS TOmO. TOMy OIHHM i3 TOJIOBHUX 3aBIaHb
3aralbHOOCBITHBOI IIKOJIM € (OpMyBaHHS y BHUXOBAHIIB IHTEpeCy [0 HaBUaHHS, MO3UTHBHOTO
CTaBJICHHS [I0 IIKOJHM Ta BYWTEINIB, HABHUYOK CAMOCTIMHOI PO3YMOBOI [MisIIBHOCTI, 3aJy4e€HHS [0
AKTHBHOI 1T03aKJIACHOT AisUTbHOCTI [4].

Ile nocsraerbes:
- aBTOPUTETOM BUUTEIIIB Ta BUXOBATEIIIB;

- BIIPOBAKCHHSM HOBHX METOJIiB HABUAHHS, AUIOBUX irop, BUKOPUCTAHHIM TEXHIYHUX 3aCO0iB
HaBYAHHSI Ta €JIEMEHTIB IPOOJIEMHOI0 HABYaHHS;

- OpraHizami€lo MO3alIKUIbHOI POOOTH BHXOBAHIIB LUIAXOM 3aly4deHHS iX 10 TYpPTKIB 3a
IHTEpecaMu, KyJIbTYPHO-MaCOBUX Ta (Qi3KyIbTYPHO-03JOPOBUNX CEKIIiif;

- 3a JIOTIOMOT'0I0 HA0YHO1 iHpOpMAIIii;

- PO3yMOBOI'0, MOpPaJIbHOr'0o, CCTCTUYHOI'0O BUXOBAHHA HCHOBHOHiTHiX 3aCyPKCHUX, CHPUAHHAM
(OpMYBaHHIO Y HHUX MPABHIFHOTO CBITOIIIATY, (JOPMYBaHHIO Ta KOPEKIlii iX MpaBOCITYXHSIHOT
[MIOBEIIHKH.

Jlo npodeciiiHO-TeXHIYHOr0 HaBYAHHS 3aJIy4aloThCs BCi HEMOBHOJITHI, SKi HE MalTh HEOOXIIHOT
npodecii s poOOTH Ha BUPOOHUIITBI.

3 1i€r0 METO Yy BHXOBHiHM KOJIOHIT po3polbiieHa cuctema mpodeciiiHoi opieHTauii HEMOBHOMITHIX y
BUOOpI podecii. Bona BpaxoBye:

v\ GaXaHHS BUXOBAHIIA 3aMaTUCh IEBHOKO POOOTOIO;

v nmoTpedu BUPOOHUIITBA KOJIOHIT;

v 311I0HOCTI, HAXMJIK Ta 3araJibHOOCBITHIN PiBEeHb BUXOBAHIIS;
v' (i3uuHMii CTaH Ta 310POB’sl HEMOBHOIITHHOTO TOLIO [5].

OcraHHIM 4YacoM BiOYBa€TbCsl IEPEOpIEHTALlis] HEMOBHOMITHIX Ha mpodecii, SKi Ha CbHOTOIHI
KOPHCTYIOTHCSI TONUTOM (OYIiBETBPHUKH, PaJli0o MEXaHiKH, OTIEpPATOPH KOMIT FOTEPHOI TEXHIKH TOIIIO).

CkopoueHa TPHBATIICTh POO0OYOro uacy nepeadadeHa [jIs HEMOBHOITHIX IPAIiBHUKIB 3 METOMO
OXOpOHH iXHBOTO 3710poB’s. Tak, Ans mpamiBHUKIB BikoM Bifg 16 mo 18 pokiB BcTaHoBneHuid 36-
TOAMHUUI poOounii THXKAEHB, BIKOM Bix 15 mo 16 pokiB — 24-ropuHHuil poGoumii THXIeHb (cT.51
K3nll). Ans yuniB BikoM mmifg 14 10 15 pokiB, SKIIO y4YHI NPAIOIOTh BIPOJIOBK HABYAIBHOTO POKY Y
BIJIBHUH BiJ| 3aHSATH Yac, TO TPUBAIICTH X pOOOYOTo Yacy He TOBHHHA IEPEBUIIYBATH MTOJIOBHHU Ti€l
HOPMH, sIKa BCTAHOBJICHA I 0Ci0 BiIIOBIIHOTO BiKYy, TOOTO /Ui y4HIB BikoM Bix 14 1o 16 pokiB — He
Oinbiie 12 roguH Ha THOKICHD, a BikoM Big 16 10 18 pokiB — 18 roaun Ha txkaeHs (cr.51 K3mll).

Hiunum BBakaerhes yac 3 10 roguHu Beyopa 10 6 roauHu paHKy. He HomyckaeTbes 3aiydeHHs 10
po0OTH B HiUHMII Yac NpaliBHUKIB y Bili 10 18 pokis.

3a00pOHSETHCS 3aydaT 10 HaAypOUHHUX POOIT:

- ocib, Mmonoamux 18 pokis;
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- MpaLiBHUKIB, SIKi HABYAIOTHCA B 3araJIbHOOCBITHIX IIKOJIaX i MPpoQeciiHO-TEXHIYHMX YUHITUILIAX
0e3 BiapuBY BiJ BUPOOHHLTBA, B IHi 3aHSTh.

Jus poOiT y BuXimHI IHI 3a00pOHAETHCS 3aTy4aTd MPAIiBHUKIB, KM HE BUIOBHWIOCH 18 poOKiB
(ct.192 K3mll). IIparms 3acymkeHnX y BUXOBHHUX KOJIOHISIX Ma€ HE CTUIBKH €KOHOMIYHE, K BUXOBHE
3HAYCHHsI. 3 METOI0 TPYIOBOTO BUXOBAaHHS BUKOPUCTOBYETHCS:

. MPOAYKTHUBHA MpaIls Ha MPOMHUCIOBOMY HiATIPHEMCTBI;

. HaBYaJbHO-IIPOYKTUBHA Ipaus 3a nporpamoro ['ITY;

. caM000CITyrOBYBaHHS B KUTJIOBUX 30HaX, y mKkodi, [ITY;

. poboTa 3 6;1aroycTporo MPUMIIIEHb Ta TEPUTOPil, TOTOYHUI PEMOHT JKUTIOBUX T4 BUPOOHUINX
30H;

. po0oTa B TypTKax TeXHIYHOI TBOPUOCTI Ta IEKOPATUBHO-TIPUKIIATHOTO MUCTENTBA [6].

[Ipamst BHXOBaHIIIB PETYIIOETHCS HOPMaMH TPYIOBOTO 3aKOHOJABCTBA 1 OIUIAYYETHCS 3TITHO i3
BCTaHOBJIICHUMH Tapudamu. HemoBHOMITHIX 3acyDKEHUX HE 3aly4aroTh 10 OHAJ YPOUHOi poOOTH, B
HiYHYy 3MiHY, Ha pOOOTY 3 IIKIJJIMBUMH YMOBAaMH TIpalli Ta iHIIIE.

TakuM YWHOM, 3aly4eHHsS BHUXOBAHIIB JO Ipali CHPSMOBAHO, MEpHmI 3a Bce, Ha (OpPMyBaHHS
MO3UTUBHOTO CTaBJICHHS 1O Hel, OCKIJIbKM OUIBIIICTh HEMOBHOJITHIX 1O 3aCyKEHHS CYCHIIBHO-
KOPHCHOIO TIpalieto He 3aiiMalluch i MaroTh CTiliKe HeraTUBHE BiIHOLICHHS 110 Hel [7].

Crieruika CoIianbHO-TICUXOJIOTIYHOT POOOTH TONSATAaE B TOMY, IO HEH 3alMaloOThCS Habararo
Oimpie  criBpoOITHHKIB  (BMXoBaremi, Bumrtem, Bukiamadi [ITY, wmaiicTpu, npeacTaBHUKH
BUpOOHHUITBa Towlo). KpiM TOro, BIUIMB Ha HENOBHOJITHIX 3MiHCHIOETBCS, SIK MPABUIIO, Y BUIJISII
nopaj, MoOaKaHHs, HaraJyBaHHS.

VYcs BUXOBHa poOoTa Mae OyTH CIpSMOBaHA Ha IATOTOBKY 10 3BITPHEHHS Ta PeCcOIliaNi3allifo.
HanaromxkeHnHsi comianbHUX 3B’S3KIB MOYMHAETHCS 3 KapaHTUHY. OKpiM OQimiiHUX 3amHTIB IO
TEPUTOPIaAJIbHUX OpraHiB, JUCTIB PiJHUM, MOBIJOMJIEHb A0 UEHTPIB 3aHHATOCTI, HANpaBISIOTHCS
JTUCTHU-KIIOTIOTAHHS PO HAJaHHS JONOMOTH B peadimiTallii BAXOBaHI[IB-CHPIT O IEHTPIB COIiaIbHUX
Cy>x0 JuIst MOJIOJI, 10 CIyO0 y crpaBax JiTei. € MO3UTUBHUN JIOCBIN HaJaHHS Takoi JOIOMOTHU B
Opnecokiit, JIbBiBChKIM, UYepHiriBcbkidi, JoHenpkid oOnactsax. HeoOXigHi 3HAHHA Ta HaBUYKH
3aCy/KEHI OIEPXKYIOTh Ha 3aHATTAX HIKOJIU 3 MiATOTOBKH JI0 3BIIbHEHHS.

KonekTnB HEMOBHOINIITHIX Ma€ TaKy CTPYKTYpy: TE€PBUHHHUI (KOHTAaKTHHH) KOJEKTHB — B3BOJ
(Bimminenns) B cknani 30-35 BuxoBaHIIB (Kepye BUXOBaTENb); BTOPHHHUHA (IIPOMIKHUN) KOJIEKTHB —
BiJUIIJICHHS y cKJali 3-4 B3BOJIB (Kepye CTapIInii BUXOBATEIb); 3aralbHUi (KOJOHIHCHKHUIT) KOJIEKTUB
— KOIIOHIsI B CKJIaJIi BCIiX BiAIIICHD (KEpyeE aaMiHICTpaIlisl KOJIOHIT).

[epBrHHI KOJIEKTUBH CTBOPIOIOTHCS 32 MOOYTOBO-IIKITBHUM MPHHIIMIIOM: B3BOJ — KJlac. Y 0ararbox
KOJIOHISIX 3aCTOCOBYETHCS HACKPI3HMI TPWHIMIL B3BOJ — Kiac — Opuraza. [IpakthaHo Take
(GopMyBaHHS TEPBHHHHX KOJIEKTHBIB 3pyYHE THM, IO B3BOJ, SKHH 3aKpilUICHWH 3a OJHHUM
BUXOBaTeJIeM (OPMYETHCS i3 TPYIH 3aCy/DKEHHX, SKi HaBYAIOTHCS B OJHOMY KJIAci, MPAMIOIOTh Ha
OJTHOMY MiAMPHEMCTBI, HABYAIOTHCS Tpodecii B ckiiaai onHiel rpynu. Taka oprasizaiis NepBUHHOTO
KOJICKTHBY JIa€ MOXIIMBICTh 00’€HATH 3yCHJUIS BHXOBATeNs, BUMTEINS 1 MaicTpa Ha NEBHIHA rpyrmi
3aCyDKEHUX.

KoJlekTHB HENMOBHOITHIX 3aCy/DKEHUX Ma€ CBOI OpraHu caMoymnpaBiiHHSI. TakuMU opraHamu € pajiu
Ta 300pH B3BOJIB, BIIJIUJICHh 1 KOJIOHII. 3a PI3HMMHU Taay3siIMH JiSUIBHOCTI B KOJIOHIT CTBOPIOIOTHCS
CYCHiJIBHI KOMicCii: MIKiIbHa, BUPOOHWYA, KIIyOHA, HMIIATPUMKH CYCHIIBHOTO HOPSAKY, (i3KyIbTypHO-
CTIIOPTUBHA, KyJbTYPHO-MAacOBa, CaHiTapHA CEKIIii.

Y nmouarkoBuil Tmiepion mepeOyBaHHS B KapaHTWUHI y OINBIIOCTI HEMOBHONITHIX 3aCy/PKEHHX
BiIMIYA€THCS MiJBUILIEHA TPUBOXKHICTh, arpeCUBHICTh, HABIIOBAHICTh, IO CTBOPIOE Y HUX MUTAJIbHUN
CTaH TOTOBHOCTI 10 KOHQIIKTY, HeaJeKBAaTHOI peakiii Ha BHUMOTU CIHiBPOOITHUKIB YCTaHOBH, IO
BUHUKHEHHsI cTaHy Qpycrpanii. HeBU3HaueHiCTh cTaHy, CTpax 3ycTpidl 3 KOJUIIHIMH BOpPOTaMH,
MOKJIMBICTh HE 3aHHATH MPECTIKHE Micue y Heo(iuiifHOMY PEWTHHTY MOMIK BHXOBAHIIB KOJIOHII,
(OpPMYIOTH y HENOBHONITHBOI'O 3aCy/KEHOTO TMCHXOJOTiuHMHA ©Oap’ep, IO MEPELIKOHKAE
HaJIaro/XKCHHIO B3aEMOCTOCYHKIB 13 CIIBPOOITHUKAMU 3aKJIaay.
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V 1ux ymMoBax HaWOLIbII e)EKTHBHOIO (POPMOIO BUXOBHOI'O BIUIMBY Ha IICHUXIKY 3aCyIKCHHUX € CEaHCH
penakcarii B KaOiHETI TICHXOEMOITIMHOTO pO3BaHTaXXEHHS. BOHHM 3aCIOKOIOIOTH, 3HIKYIOTH
IMIYJIbCUBHICTD peakiiii, ypiBHOBaXYIOTh Hpouecd 30yKeHHS 1 radbMyBaHHA. Tak, HalpuKIan,
3acy/KeHl mij vac mepeOyBaHHS B KapaHTHHI, B OUIBIIOCTI BUMAAKIB 3MIHIOIOTH Oa)kaHHS
MPOJOBXKYBAaTH BiNOYBaHHS TOKapaHHS IIICIS JOCSATHEHHS MOBHOMITTA B YBII, i matoTe TBepay
YCTAHOBKY 3aCIy’KUTH YMOBHO-IOCTPOKOBE 3BUIbHEHHS B AaHill kojoHii. bausbko 45% 3acymxeHux y
nepioyy TepeOyBaHHS B KapaHTHHI PAJWKAILHO 3MIHIOIOTH CBOI OCOOMCTICHI yCTaHOBKH,
MIEPEOCMHUCITIOIOTH CBOIO JKUTTEBY TIO3HUIIII0, KOPEKTYIOTH PiBE€Hb CAMOOIIHKH [§].

Oco0nuBy yBary HEOOXITHO TPHUIAUIATH TpylaMm pU3WKYy B afanTtaniiHuil mepion. Hampuknanm, y
[Mpunynpkiit konowii (UepHiriBcbka 00JI.) 32 TAKMMH BUXOBAHISIMH 3aKPIIIIOETHCS TICUXOJOT, SKUN
pa3oM i3 BUXOBATEJISIMUA MPOBOUTH 1HUBIIyaJIbHI O€CiN, KOHCYNIBTAIlil, IICUXONOTYHUN TPEHIHT. Y
oMy, Taka pobOoTa 3 ocobaMu, SKi CXWIBHI 0 TOPYIICHb PEXHMY, HPOSBISIOTH CYilUAHI
TEHJICHIIII, JIO3BOJIMJIA 3HU3UTH B JIaHil yCTaHOBI Ha 45% BUMAIKU JCTIHKBEHTHOI MOBEIHKHA TIOMIXK
HETIOBHOJIITHIX 3aCY/PKCHUX.

IIpoBeneHHST TICHMXOJIOTIYHOIO CIyk0010 CcOIlioMeTpii KOJEKTHBIB 3acy/KEHHUX TIOIepemnKae
KOH(TIKTHI CHUTYyallii Ha OCHOBI BHSBY O0’€KTHBHOTO T'PYIOBOTO CTaTyCy BHXOBAHIIB. BH3HaueHHS
HeOpManbHUX JIJEpiB, XapaKTepy CTOCYHKiB BHXOBaHIIIB TOMDK cO0OI0 CIpsIMOBaHE Ha
MIEPEOPIEHTAIII0 TPYIT i3 HETATHBHOIO CIIPSMOBAHICTIO, Ta BHOIp KaHAWIATIB O aKTHBY, a OTXKE i
YCYHEHHS CUTYaIlii, SKi O MPU3BOAUIHN 3aCYIPKEHUX JIO KUTTEBOI KPU3H.

Jns ycmimHoi ajanTaiiii HEMOBHOJITHROI'O, HAYaJBHUK BIJUIUICHHS Ma€ MPOBOJIUTH TaKy poOOTY
BHUBUYCHHS 0CO00BO1 CIIPaBH:

1)  mpoBeneHHs 03HaOMuYOI Oeciiu, MiJ Yac KOl 3aMOBHIOE aHKETY Ha 3aCy/KEHOTO: MPI3BHIIE,
iM’s;, MO OaThKOBI; YM Ma€ OJNM3BKUX Ta pPIJHUX; KOTO caMe; SKIi CTOCYHKH 3 HHMHU;
CICIIAJIbHICTh, SKIIO MPAIFOBaB; ¢ BUUBCH 1 SIK;

2) 10 MOXKE PO3IMOBICTH MPO CBOIX APY3iB: YM Oa)ka€ 3 HUMH JIUCTYBATHCS; sIKA MPOBUHA Y
CKOEHOMY 3JIOYWHI; XTO BHHHHH; caM, iHIN Ioau (CIIBYY9acHUKH, poandi); sk Oyme cebe
MOBOJUTH B KOJIOHII; YUM IIKaBUTHCS (My3HMKa, KHUXKH, KIHO, MO€3is, CIOPT TOIIO0); YUM
3aiiMaBCs Ta YMM I[IKaBUBCSI JI0 apelTy; Yd € Oa)KaHHS paHillle 3BUIBHUTHCS;

3) NPUAHSTTS 3aCY/PKESHOTO JI0 BiJTIIEHHS Ta MOCTAHOBKA HOMY KOHKPETHHX 3aBJIaHb.
SIKI10 HENMOBHOMITHIN BIHOCUTBCS IO KaTEropii BAXKKOBUXOBYBAHHX, TO:

1)  mpoBeneHHs TECTyBaHHS, 3 METOK CKJIaJaHHS MCHXOJOTIYHOTO TOPTPETy OCOOMCTOCTI Ta
NPaBUIIBHOTO TUIAHYBAaHHS NOJABIIOT pOOOTH;

2) MIPOBEJICHHS 1HIWBIyadbHOI CITIBOECIAM 3 OKPECICHHAM IEPCIEKTHB, SIKHX MOXHA JIOCSITTH B
KOJIOHIT;

3)  3akpimieHHs 3a BHXOBATeJIeM, 3 BPAaxyBaHHSAM: HASBHOCTI ICHXOJOTIYHOIO KOHTAKTy MiX
HUMH; MOXIIMBOCTI 1XHBOI IICHXOJIOTIYHOI CYMICHOCTI Ta TOCTIHHOTO CHUIKYBaHHS; PiBHS
PO3BHUTKY Ta JIOCBIAYy poOOTH BUXOBATeIs 1 OakaHHS MPALIOBATH 13 3aCyIKECHHUM;

4) CKJIQJIaHHS TIaHy POOOTH HAa OCHOBI IPYHTOBHOI'O BMBUEHHS OCOOMCTOCTI HEMOBHOITHBOTO 3
BUKOPUCTAHHSIM TaKHX METOJIB, fK: Oecijia, CIOCTEPEKEHHS, MNPUPOJIHIN EKCIepUMEHT,
AHKETYBaHHs, aHANI3 MPOIYKTIB JisSUTbHOCTI;

5)  poborta 3 HemoBHOJITHIM ((ikcallis AMHAMIKKA 3MiH y TpOrpamMi iHAWBIIyalbHOI COIaIbHO-
NICUXOJIOT1YHOI POOOTH 13 3acymKeHHM, 3BiTH mIediB, 3aKpiIJICHOTO CHiBpPOOITHHKa, aHAai3
PEe3yNbTaTIB).

Omxe, 371MCHEHUWH aHai3 METOJIB COMLIaJbHO-BUXOBHOI POOOTH 3 3aCy/KEHHMH y BHXOBHHX
KOJIOHISIX Ja€ MOXIIMBICTh 3pOOHUTH BHCHOBOK IPO T€, IO MOJIENIOKYHN CIIOCIO BUXOBHOI poOOTH 3
HETIOBHOJIITHIMU, MU OKPECIWJIM TUIbKH NIISAX, Y MOJOJIaHHI SIKOTO HEOOXiTHO pyXaTHCh y TpOIleci
CTBOPEHHS TEXHOJIOT1# COMiaNbHO-TIEIaroriYHOT pOOOTH y BUXOBHHUX KOJOHISX .

I'ostoBHE 3aBaHHSI Cy4acHOI BHXOBHOI KOJIOHII MOJISITAE B TOMY, 100 JOTIOMOTITH HPABOMOPYITHHKY
aJanTyBaTHCA B CYCHUIBCTBI 1 THM caMUM YOE3MEUYUTH CYCIIBCTBO BiJ NPOTUIPABHHUX Jill TaKoro
MPaBOMOPYITHHUKA.
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BukopucraHHs 1mpaili 3aCy/PKCHMX HEMOBHOJITHIX HE Mae€ Ha MeETI OTpPUMaHHSA MPUOYTKY
MIIITPUEMCTBAMH BHXOBHOI KOJIOHIT, a CIIpsIMOBaHE TEpemycCiM, Ha 3M00yTTS BUXOBAHIISIMH HABUYOK
mpani Ta cnemiadbHOCTi. OCKINBKH TepeBakHa OIBLIICTh HEMOBHOJMITHIX MOTPAIUIIOTH IO MiCIlb
no30aBIeHHs BOJIi, HE MarO4YM HisIKO1 mpodecii, BOHU OTPUMYIOTh ii y BUXOBHHX KOJIOHISIX.

Hosa ¢inocodis BUKOHAHHS IMOKapaHb CTOCOBHO HEIMOBHOIITHIX Iependadae, MO HUHI BHUXOBHUH
Iporiec — Iie OpraHigyHe MOEIHAHHS BHUXOBHOI, COIMAIBHOI 1 IICHXOJIOTIYHOI POOOTH, sSKa BILIMBAE Ha
JNYXOBHUU 1 (Di3MYHUI PO3BUTOK 3aCY/PKCHUX, KOPEr'ye IXHIO TMOBEHIHKY 3 METO JOCATHCHHS
MMO3UTHBHHX 3MiH 0COOMCTOCTI, 3HWKEHHS IICUXOTPABMYIOYOTO BILUTUBY YMOB BiJOYBaHHS MOKapaHHS,
JIOTIOMAra€ y BHPIIICHHI COIaIbHUX MPOOJIeM, CIIPHSE MOHOBJICHHIO 1 PO3BUTKY COIIaTbHO KOPHUCHHUX
3B’SI3K1B, MIATOTOBLI 4O >KUTTS ITiCJIA 3BUILHEHHS.
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JOCBIJ KPUMIHAJIBHO-ITPABOBOI IMPOTHU/III HEITOBA3I IO CYY B KPATHAX
POMAHO-TEPMAHCBHKOI IIPABOBOI CIM’i: IOPIBHSIJIbHUM AHAJII3

mapin 1.O., acnipanT

Inemumym npasa im. Bonooumupa Cmawuca Knacuunozo npugamHozo yHigepcumemy

CrarTTio MPHUCBSIYECHO IOCII/PKEHHIO JOCBiy KPHMIHAIBFHO-TIPAaBOBOI MPOTHUIT HEMOBa3i 10 CyAy B KpaiHax
poMaHo-TepMaHchKoi mpaBoBoi ciM’i. JocmimkeHi B cdepi KpUMiHAIBHO-IIPABOBOI MPOTHIII HEMOBa3i 10
cyny 3akoHomaBctBa bembrii, ['omnannmii (Hizepnannis), Icmanii, ®exeparuBnoi Pecrmybmikun HimeduwHw,
Opanmii, [IBenmii sk kpaiH poMaHO-TepMaHCHKOi IpaBOBOi ciM’i, a Takox KpaiH-ydacamos CHJI y
BiANOBi/HINM cdepi mpaBoBigHOCHH. J{OCHiIKeHHsS JaHO! TeMH JO3BOJIMJIO BHU3HAYMTH IIPABOBY HPHPOLY
HEMoBark /0 Cydy SIK HEraTHBHOTO COI[aJbHOrO SBHINA Ta, BHKOPHCTOBYIOUH 3apyOiKHHII JOCBiA,
c(OpMYIIOBaTH MPOMO3HMILII MO0 BIOCKOHAICHHS BITYM3HSIHOTO KPUMIHAJBHOTO 3aKOHOJABCTBAa B cdepi
Bi/IIPaBICHHS IPaBOCY LS.

Kniouoei cnosa: 3apybixchuii 00c8io, KpUMIHATbHA BIONOGIOANbHICHb, MOOEIbHE 3AKOHOOA8CMEO, HEeNn08dazda 00

cyoy.
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IImapun U.A. OIIBIT YTOJIOBHO-IIPABOBOI'O [TIPOTUBO/IEMCTBY S HEYBAXKEHUIO K CY]IY B
CTPAHAX POMAHO-TEPMAHCKOHN TIIPABOBOVI CEMbBU: CPABHUTEJILHBI AHAJIU3 /
Wuctutyt npasa um. Baagumupa Cramuca Kiaccuyeckoro npuBaTHOTO yHUBEPCUTETa, Y KpanHa
CraThsl TOCBAIIEHA HCCIEN0BAHHUIO OMbITA YrOJOBHO-NPABOBOTO MPOTHBOIEHCTBUS HEYBAXKEHHIO K CyIy B
CTpaHax pOMaHO-TepMaHCKOW TpaBoBoi cembu. VcciemoBanbl B cdepe  YroJOBHO-IIPABOBOTO
MPOTHBOJEHCTBUS HEYBKEHHIO K Cymy 3akoHozarensctBa benbrun, [Nommanauu (Hunepnannos), Mcnanumy,
OenepatnBaoit Pecryonmuxu ['epmannm, @panmmu, llIBenmm kak cTpaH poMaHO-TEpPMAaHCKOHW ITPaBOBOM
ceMbH, B TOM umucie crpaH-ydactHur CHI', B cooTBercTByIomeli cdepe mpaBooTHomeHuid. MccnenoBanue
JAHHOW TeMbl IO3BOJIIIO OIPEAEIUTh IIPAaBOBYHO IPUPONY HEYBaXKEHHUs K Cyoy KaK HEraTUBHOIO
COLIMAJBHOTO SIBIICHHS W, MCIOJNB3ys 3apyOeKHBI ONBIT, CHOPMYIMPOBaTh MNPEUIOKCHUA IO
COBEPILEHCTBOBAHUIO OTEYECTBEHHOTO YTOJIOBHOTO 3aKOHOJATENBCTBA B Chepe OTIPABICHHUS IPABOCYAUSL.
Kniouegvie cnosa: 3apybedicnvili onvim, Ye0l06HAS OMEEMCMBEHHOCMb, MOOEIbHOe 3aKOHOOAmenbCmeo,
HeyeaoiceHue cyoy.

Shmarin 1.0. THE EXPERIENCE OF CRIMINAL LEGAL COUNTER TO CONTEMPT OF COURT
IN COUNTRIES OF ROMANO-GERMANIC LEGAL FAMILY: COMPARATIVE ANALYSIS /
Institute of Law after V. Stashisa of Classic Private University, Ukraine

This article analyzes the experience of criminal law combating contempt of court in the countries of Romano-
Germanic legal family on the basis of comparative analysis.

The selected theme is actual, because of its research determine the legal nature of contempt of court as a
negative social phenomenon in the countries of Romano-Germanic legal family and using foreign experience,
to formulate proposals to improve domestic legislation on criminal justice.

The objects of research are public relations related to the liability for crimes that infringe on the established
order of administration of justice in the countries of Romano-Germanic law family.

The subject of research is the experience of criminal law combating contempt of court in the countries of
Romano-Germanic law family.

The purpose of the article is the research of features of the criminal law combating contempt of court in the
countries of Romano-Germanic legal family and determine the prospects of improvement of domestic
criminal law in the area of justice.

According to this purpose the following tasks have been formulated:
— to clarify the extent of scientific research of the subject;

— to examine the international experience of criminal law combating against contempt of court in the
countries of Romano-Germanic legal family;

— to characterize responsibility for contempt of court as a crime against justice in the countries of Romano-
Germanic legal family;

— taking into account the achievements of criminal jurisprudence in the countries of Romano-Germanic legal
family to formulate theoretical principles and practical recommendations to further its development, to make
proposals for the criminalization of Ukraine in contempt of court as a crime against justice.

A comparative research of international experience in the field of criminal law combating contempt of court
in the countries of Romano-Germanic legal family led to the conclusion that in the majority of countries
surveyed established criminal penalties for contempt of court in connection with what justified by the need to
introduce criminal liability for a wrongful act referred.

Key words: foreign experience, criminal responsibility, model legislation, contempt to court.

ABTOPHTET CyJly, YeCTh Ta TiAHICTH 0Ci0, sIKi OEpyTh Y4acTh Y BiIIPaBICHH] MPABOCYJISl, € BAXKIHBOIO
YMOBOIO peaiizarii cyZoM cBoix ¢yHKIii. HermoBara o cyay sk ¢bopMa mposiBy mpaBoBOTO HITLITI3MY
HETaTUBHO ITT03HAYAETHCS Ha XOMI NMPOIECYasbHOI AisUIBHOCTI, BUKOHAHHS CY/JIOM CBOiX 3aBJaHb 3
OXOPOHHU TPaB Ta CBOOO/I JIFOJIMHH 1 TPOMAJITHUHA, BIACHOCTI, TPOMaJICKKOTO MOPSIIKY Ta TPOMaJICHKOT
0e3IeKy, a TaKoXX M030aBJIsie CyJ0BHIA Ipoliec BUXOBHOI (yHKIIi. [le 1ae miacraBu cTBepKyBaTH, 110
OJIHIEIO 3 HaraJIbHUX MOTped B YKpaiHi € CTBOPEHHS Ai€BOTO MEXaHi3My IPaBOBOTO 3aXUCTY CYAY BiJ
MPOSIBY HETIOBAry JI0 HHOTO.

JocmipkeHHsT  TTO3UTUBHOTO  3apyOiXKHOTO  JIOCBiy HOPMATHBHOTO BpETYJIOBAaHHS B  cdepi
BiJIIpaBJIEHHs] TPaBOCYJ/s € HEOOXiJTHOIO YMOBOIO IIOCTYIIOBOI'O PO3BHTKY Ta YAOCKOHAICHHS
BITYM3HSHOTO KPUMIHAILHOTO 3aKOHOJIABCTBA.

HeoOxinHo 3a3HauuTH, MO0 B OCTaHHI JECATHPIYYS MPOCTEKYETHCS TAapPMOHI3allisl KPUMiHAIHLHOTO
3aKOHOJABCTBA JIEP’KaB KOHTHHEHTAJIbHOI €BpPONHU 3 METOI0 NMPHUBEICHHS HOTro y BIAMOBIOHICTH 10
€BPOINEHCHKUX CTaHAApTIB Ha IMiACTaBI MOJOXKEHb 3arajJbHOEBPOIEHCHKOrO KPUMiHAIBLHOTO
3akoHOAaBcTBa. OJHUM 13 MPOSBIB TAaKOl rapMOHI3allii cTano MpPUAHATTS OaraThmMa €BpPONEHCHKHMU
JepKaBaMd HOBUX KOJU(]IKOBAaHMX aKTiB y cdepi KpuMiHAIBLHOTO MpaBa. Y IIi K POKH PO3MOYABCS
NpoleC BXO/PKEHHS YKpaiHM B €BPOIEHCHKHI TNPaBOBUM NPOCTip, OUIBII aKTUBHHUMHU CTalld
MDKHAPO/IHI 3B’SI3KK Y MeXax €BpOIH, Yy T.4. B IHCTUTYIINHHIN Ta HAyKOBill cdepax.
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Cnig KOHCTAaTyBaTH, IO MPOLEC 3a3HAYCHOI rapMoHi3allii moTpedye pEeTeIbHOTO aHali3y CTaHy 1
MEPCIEKTHB PO3BUTKY KPUMIHAIBLHOT'O 3aKOHOIABCTBA YKpaiHU B cepi 3aXUCTY MPABOCYIS.

JlocnipkeHHIO TIEBHUX ACTEKTiB KPUMiHAILHO-TIPAaBOBOT KOMIAPATUBICTHKH B chepi 3JI0YMHIB IPOTH
MPaBOCY sl Ta KPUMiHAIBHO-TIPABOBOI MPOTHIIi HEMOBa3i J0 Cyay B KpaiHaX pOMaHO-TePMaHCHKOI
MpaBoBoi ciM’1 B pi3Hi yacu npucBatwim cBoi npami F0.B. Anexcanapos, B.T. /[3106a, O.0. lymopos,
B.®. Onpumxo, B.B. Crammc, B.S. Tamiit, M.I. Xasponrok, 10.C. llemuymenko, C.C. Suenko ta
inmn. OfHAK 10 BOTO Yacy B YKpaiHi 3aIMIIAEThCs HENOCTATHRO TOCIIIKEHUM JIOCBI KpUMiHAIBHO-
MPaBOBOT MPOTH/IIT HETIOBa3i IO CyIy B KpaiHaX pOMaHO-T€pPMAHCHKOI MPaBOBOi CiM’1, 110 3yMOBIIOE
BIJICYTHICTh MEX TapMOHI3aIlii 3aKOHOIaBCTBA KpaiH KOHTHHEHTAIBHOT €BpOITH Ta YKpaiHw.

[IpeameroM HayKoBOi CTAaTTi € MOPIBHSUIBHUM aHali3 JOCBiAy KPHUMiHAJbHO-TIPAaBOBOI MPOTHUALi
HEToBAa3i 10 Cyay B KpaiHaX pOMaHO-T€PMaHCHKOI TPaBOBOT CiM 1.

Merta HayKOBOi CTaTTi MOJATAE B IOCIIHKEHHI TO3UTHBHOTO JOCBIAY KPUMIHAIEHO-TIPABOBOT MPOTHIIT
HEMoBa3i M0 Cyqy B [UX KpaiHaX Ha OCHOBI MOPIBHSUILHOTO aHA3y 3 METOK IOJAAJbIIOrO
(OpMyJTIIOBaHHS ~KOHKPETHHMX IMPOMO3MINH 1100 pePopMyBaHHS YHHHOTO KPUMIHAJIBHOTO
3aKOHOJIABCTBA Y KpATHHU Ta, SIK Pe3yIbTAT, FOPUIUIHOT IPAKTUKH.

J1s nocATHEHHS 3a3HaY€HOT METH TTepe10adacThCsl BUPIIINTH HACTYIIHI 3aBIaHHS:

3’sICYyBaTH CTYIiHb HAYKOBOi PO3pOOKH JaHOI TEMH;

- TOCTINTH 3apyOiKHUIA JTOCBi[ KPUMIHAIBFHO-TIPABOBOT MPOTH/II HEIoBasi 10 Cyay B KpaiHax
POMaHO-TepMaHCHKOI IIPAaBOBOI CIM’1;

- OXapaKTepU3yBaTH BiAMOBIJAIBHICT 32 HETOBAary N0 CyAy SK 3JI0YMH MPOTH MPaBOCYAIs B
KpaiHax poMaHO-TepMaHCHKOI MPaBoOBOi CiM T}

- 3 ypaxyBaHHSIM JOCSTHEHb KPHUMiHAJBHO-TIPABOBOI HAayKH B KpaiHaX POMaHO-TEPMaHCBHKOI
MpaBoBoi ciM’1 chopMyITFOBaTH TEOPETUYHI MOJIOKEHHS 1 IPAKTUYHI PEKOMEH/IAIli1, CIIPMOBaHi
HAa TOJANBIIMKA PO3BUTOK BITUYM3HSHOTO 3aKOHOAABCTBA, BHECTH MPOMO3UIII  HIOAO
KpuMiHami3amii B YKpaiHi HermoBaru A0 CyAy SK 3JI0YHHY IPOTH ITPaBOCY IS,

BinMoBa BITYM3HAHOT IOPUANYHOI HAYKH BiJ 1€0JIOTI30BaHUX CXEM MpPH HAYKOBOMY YCBiTOMIIEHHI
MPaBOBOT JIMCHOCTI CYNPOBOPKYETHCS BEJIMKHUM 1HTEPECOM JIO MPABOBOI riio0amizallii, BU3HAUCHHS
BIUIMBY Ha KPHMiHAJbHE MpaBo YKpaiHU MPHUHIUIIB i HOPM MIKHAPOJHOTO IMpaBa, 0CcOOIMBOCTEH
IHTeTpaTUBHUX TIpoleciB y 1ik cdepi [1, 15].

VY 3HauHI{ KUTBKOCTI 3apyOiKHUX KpaiH, 30KpeMa, 1 kpain €Bpomneticbkoro Coro3y, aaMiHICTpaTHBHO-
JIeTIIKTHE 3aKOHOJABCTBO (DaKTUYHO BIJICYTHE, IO, y CBOIO Yepry, 3yMOBIIIOE BiJCYTHICTh MOJLITY
MPOTUIIPABHUX AisIHb Ha MPABOIOPYIICHHS Ta 3JI0YMHU. Y 3B 53Ky 13 IIUM, B NEPEBaXKHIH OLIBIIOCTI
KpaiH pOMaHO-TepMaHCHKOi MPaBoOBOI ciM’i HemoBara 10 Cyay KBali(iKyeTbCs SK 3JI0YMH IPOTH
MpaBOCY/AIs, 3a SIKUH nepedavueHa KpuMiHaIbHa BiAOBINANBHICTS [2, 145].

VY 3akoHOJAaBCTBaX Maie BCiX KpaiH CBITY 3aKpillJIeHi TOJIOKEHHS 1010 3a0e3MeUeHHs IPaBOCY s
BiJl MPOSIBIB HEmoBaru abo oOpa3u IO BiJHOIIEHHIO J0 cyay. BuzHadeHHs (opM Takoi HEMOBaru y
OyIb-IKOMY BHIIaJIKy MAa€ CBOE€ 3HAYCHHS 1 OXOIUIIOE BEJIMKHU CIIEKTP Jii Ta BUYMHKIB K YUACHUKIB
MpoIiecy, TaK i CTOPOHHIX 0ci0, sKi 3aBa)KarOTh BIANPABICHHIO PABOCY IS B IILIOMY.

Ha nymxy K.H. XapucoBa, HenoBary mo Cydy CiiJ PO3LIHIOBAaTH KOMIUIEKCHO, a HE JIMLIE SK
3aByalibOBaHy ()OpMY BTPYUaHHS B HOTO JisUTHHICTB TIO BIANIPaBICHHIO TpaBocy s 3, 24].

Hanpuxman, B8 KpuminaneHoMy Kojekci benbrii nmepen0aueHa caMocTiiiHa TiiaBa 1miJi Ha3Boio ,,IIpo
00pasy Ta akTW HACHJUIS 10 BiAHOLICHHIO 10 MIiHICTPIiB, WIECHIB 3aKOHOJABYMX MaJaT, HPeJACTAaBHUKIB
BiIaaM, 30poitHux cuin’ [4]. BigmoBimHo mo crarti 275 3a3Hau€HOT0 HOPMATHBHO-TIPABOBOTO aKTY
KpUMIHQJIBHIA BIAMOBIAAIBHOCTI MiUIsirae ocoda, sKka CBOIMH [isSMH, CJIOBaMH, pyxamu a0o
Morpo3amMu o0pa3uTh WieHa 3aKOHOJABYMX MajaT Mij 4ac BUKOHAHHS OCTAHHIM CBOiX NMOBHOBaXXEHb,
MiHicTpa, wieHa ApOiTpaxxHoro cyay abo mocamoBLsl aAMiHICTPAaTUBHUX OPraHiB, ad0 WieHa Cya0BO1
yCTaHOBH, a00 oditiepa 30pOHHUX CHIT Y 3B’SI3KY 13 BAKOHAHHSAM 0CaZ0BUX 000B’SI3KiB.

IMpu oMy 3a3HauyeHo, MO SKIO HENOBara BHSBJICHA MiJ 4ac 3acifaHHs OJNHi€l 3 3aKOHOJaBYHX
najart, cyay ado TpuOyHaly, BilIOBiJaJIbHICTD IOCHITIOETHCS.
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Cankirisg cratTi ependavae TIOpeMHE YB SI3HEHHS Bill BOCBMHU JHIB A0 IBOX MiCAIliB, a00 mTpadom,
abo JuIIe OMHHUM i3 WX IMOKapaHb. TWM Xe MOKapaHHSAM MiJIAraloTh OCOOH, SKi 3a TEBHUX YMOB
00pa3siTh BepOanbHO BHUKOHABI CIIYy>KOOBMX (YHKLIH, cy0’€KTa BIAQJAHUX TOBHOBaXEHb a0o
npeAcTaBHUKA 30poiHHX cuit [4].

BapTo 3a3HaunTH, MO B KPUMIHATLHUX 3aKOHOJABCTBAX W IHIIMX KPaiH KOHTWHEHTAIBHOI CHCTEMU
MpaBa MICTATBCS MTPABOBI HOPMH, SIKiI ependavaroTh KpUMIHAIBHY BiJIMTOBIIAIBHICTD 32 HETIOBAry 10

cyny.

3okpema, Kpuminaneaum kogexcom @Dpantii B §1 Pozmimy Il «llpo mocsiranHs Ha moBary, sKy
HAJI)KUTh BHKA3yBaTH TIPABOCYUIIO» pErIaMEHTOBAaHA CTATTs, sKa mepeadavyae KpUMIHAIBHY
BiJINIOBIIaJIbHICTB 32 HEMOBAry J0 CYIY.

Taxk, 3rizHo 3 yactuHoto 1 crarti 434-24 Kpuminansaoro kogekcy @panuii obpasa cinoBamu, sxecTaMu
YU TIOTPO3aMH, He BiJTAHUMH TIIACHOCTI TEKCTaMHU a00 300pakeHHsIMHE OyIb-sKOTO POAY ab0 MUITXOM
BiJmpaBiieHHs OyAb-KUX MPEIMETIB, alpecOBaHUX MaricTpary, MpHUCSHKHOMY 3aciaTenro ado iHIIii
ocobi, sika 3acifae B CyHOBili ycTaHOBI Ta BHKOHYE IOCaZoBi O0OB’si3KM, abo y 3B’SI3Ky 3 iX
BHKOHAHHSM, 1 CIIPSMOBaHA Ha 3aMOiSTHHS IITKOAM HOTO TiTHOCTI a00 1MoBa3i, KapaeThCs OTHUM POKOM
TIOPEMHOT0 yB’SI3HEHHS 1 mTpadoM y po3mipi 1 5244 eBpo.

3a mpunucamu dyactuHu 2 cratTi 434-24 KpuminaneHOro Konekcy ®paniiii, skio odpasa 3ailicHeHa
M7l Yac CyHOBOTO 3acifaHHs Oyap-sKOTO Cymy, TpuOyHaimy abo IHIIOTO CyIOBOTO OpraHy,
BiJIMIOBIIaTbHICTh TIOCHITFOETHCS 10 JBOX POKIB TIOPEMHOTO yB’S3HEHHS, Ta, BIAMOBIIHO, KapaeTbes
mrpadom y po3mipi 30 489,74 erpo [5].

OxpeMe 3alikaBJIeHHS BHKIUKaIOTh mHonokeHHs §90b KpuminaneHoro kozekcy ®PenepaTHBHOI
PecrryOnikn Himewunnu. B HbOMY, 30Kpema, 3a3Ha4eHO, IO SKIIO Oyab-ska ocoba myOmigHO abo
HUISIXOM PO3IMOBCIOPKEHHsI MUChbMOBHX MatepiamiB (§11, a03.3) oOpaxae 3akoHOAAaBUMI OpraH KpaiHH,
ypsan abo Koucrurymiiiamii Cyn denepartii, abo ii 3emiti, 200 0OJHOTO 13 iX WICHIB B 1X SIKOCTI TAKUM
YUHOM, IO I€ 3arpOXKy€ aBTOPUTETY AEpIKaBH, i MPH IHOMY YMHCHO BHCTYIIa€ MPOTH IMUTICHOCTI
OeneparnBHoi Pecriybnmikn  Himeuunanm abo mnpotu 11 KOHCTUTYHIHHUX OCHOB, KapaeThCs
no30aBJIEHHIM BOJIi HA CTPOK BiJf TPHOX MICSIIIB A0 IT'SITH POKiB.

Jlana HOpMa 3aKOHOJABCTBA KOPECIOHAYETHCSA 13 TONOKeHHsIMu ab3amy 3 §194 KpumiHaibHOTO
kozekcy PeneparuBHoi PecrryOmikn HimeuunHu, BimoBiHO 10 SIKOTO 00paza 1mocaioBoi ocoou, ocoow,
CrelialIbHO YIIOBHOBAXXCHOT HA BHKOHAHHS IyONIiYHUX OOOB“I3KIB a00 BiHCBHKOBOCIYKOOBIIS
OyHIeCBepy Iijl Yac BUKOHAHHS CBOET CITy»0H a00 y 3B'A3KY 31 CIy»K0010 Mepeciliy€eThest 3aKOHOM [6].

Y KpuminansHoMy kozekci ['ommanzii (HigepmanniB) mictuthest Posmin VI, sxuit permamenTye
BIJIMOBIIATIbHICTH 34 3I0YMHU MPOTH JIEPKABHOT BIIAJIH.

Tax, crarreto 184 Kpuminansnoro xonekcy I'osmmannii (HinepnanmiB) nepeadaueHo, 1o ocoba, sika
YMHUCHO HE BUKOHYE BUJIAaHWH Haka3 a00 3aKOHHY BHMOTY ITyOJIIYHOTO CITy>KOOBIS, SKOMY JTOPYYEHO
3IHCHIOBATH KOHTPOIIb, 200 IyOIIYHOTO CITY>KOOBIIS, IKOMY JOPYYEHO PO3KPUTTS 200 PO3CIiTyBaHHS
KpUMIHAJILHUX 3JIOYMHIB, a TAKOXK 0co0a, sKa YMHUCHO 3aBa)kae, MEPEIIKOKaE ad0 pO3JalliTOBYE Jii,
BXKHTI TakuM MYOJIYHAM CIIy>)KOOBIEM, 3 METOH 3a0e3ledyeHHs] 3aKOHHOT BUMOTH, MiIJISATae
TIOPEMHOMY yB’SI3HEHHIO Ha CTPOK JI0 TPhOX MIcALIB a00 KapaeTbes mrpadom apyroi kareropii [7].

BapTo 3a3HaumTH, 10 KpUMiHAJIbHA BiJMOBIIAJIBHICTG 3a HEMOBAry 10 CYJy TaKOX IependaucHa
KpUMIiHAIBHUM 3aKOHOAaBCTBOM Icmawii. 3okpema, 3a mpunmcamu crarti 504 KpuminamsHOro
kogekcy Icmanii BipmoBimampHOCTI MijuiArae ocoba, sKa BYMHUATH Hakjen, oOpa3uTh abo Oyxae
3arpoxyBatu Ypsapy Hawii, ['enepanbhiii Pami cynmosoi Biagm, Koucruryuiiinomy Cyny, Pani
MiHicTpiB, BUIIIOMY OpraHy CyZ0Boi Biaju aBToHoMil. CaHKIIisl 3a3HAYEHOI CTATTI nependavae mrpad
Ha CyMY BiJl IBAHAISATH JI0 BICIMHAIISTH MICSYHHX 3apo0iTHUX Im1at [8].

Ha nam mormisin, TakoXX AOLIIBHO NPUAIIMTH YBary MeXaHi3My 3aXMCTY BiJ MPOTHUIIPaBHUX AisHb
NpaBOCYLJIs, TiepeI0aueHoro KpuMiHaIbHUM 3aKoHo1aBcTBOM LlIBerrii.

Bapto 3a3naunTh, mo B KpuminaneHomy kopnekci IlIBerii BijicyTHi TepMiHHU ,,Herosara”, ,,3HeBara”,
10, B CBOIO Yepry, 3yMOBIIOE 1 BiJCYTHICTb BIAMOBIZHOTO IisIHHSA SIK KPUMIHAJIBHO KapaHOTO.
HaromicTb, 3aKkOHOJABIIEM 3aKPIILICHUIA TEPMIH ,,audamartis’.
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ITix mudamariiecro (mar. diffamatio — oOmoBa, raHsOIeHHS) CHim pO3yMITH IMyONIiYHE MOIIMPEHHS
niicHX ab0 BUTQMaHWX BIJOMOCTEH, SKI TPHHIKYIOTH Y€CTh, TIAHICTH 1 IUJIOBY PEMyTAIliio
TPOMaJISTHUHA YX OpraHi3ailii, 3raHbOJICHHS y Mpeci 3 METOI0 BIUIMHYTH Ha BHKOHAHHS HUMH CBOIX
000B’s13KiB [9].

Bingrak, 3rigao 3i crarrero 5 wactmHM 2 TiaBu 5 KpuminampHoro Komekcy IlIBerii nep:xaBHHIA
00BHHYBad MOXE TIEPECITiyBaTH B KPUMiHAJIHLHOMY TTOPSIKY:

- Judamalliro Ta TSHKKY Audamaiiro;

- 00pa3nuBy MOBEAIHKY 110 BiIHOIIEHHIO IO 0COOH, AKa 3AIHCHIOE a0 y 3B 43Ky 13 3I1HCHEHHAM
HEIO MOCaJ0BHX 000B’SI3KIB;

— 00pasnuBy TMOBENIHKY M0 BiJHOIIEHHIO 10 OCOOM 3 MOTHBIB pacH, KOJbOpY ULIKipH,
HaI[IOHAJILHOTO 200 €THIYHOTO TTOXOJKCHHS, PEIIriHHUX NEPEKOHAHB TOIIIO;

- o0Opa3nuBa MoBeIiHKa MO BiTHOMIEHHIO 10 OCOOW 3 MOTHBIB HOTO TOMOCEKCYaTbHUX HAXHUIIIB.

Cankuis crarti 1 wactuan 2 rnaBu 5 KpuminansHoro kozaekcy LlIBemii 3a Bkazani HmpoTHUNIpaBHi
nistHHA nependavae mrpad 6e3 3a3HadeHHs Horo po3mipy [10].

Ha mamr morsin, y KOHTEKCTI TOCIHIHKEHHS JaHO1 cepr IPaBOBITHOCHH JIOIIBHO 3BEPHYTH yBary Ha
NPaKTHKy €BPOIEHCHKOrO Cyny 3 NpaB JIIOAWHHU MO0 NMUTAHb BiIMOBIIAIFHOCTI 32 HEMOBary 10

cyny.

Hampuknan, y copasi ,,Baita nmponmakrc nta.” nporu ['pin 1966 poky cymns bakimi chopmymoBas
HOpPMY IIpO HEMOBAary 10 Cyqy HAcTYIHHM YHHOM: ,,...I0SBA KOMEHTapiB PO IOTOYHY CTaJil0
CYZOBOTO Iporecy B Oyab-aKiit popMi, 31aTHUX MEPEUIKOUTH CIIPABEITMBOMY PO3TJIISILY CIIPABH, SIKE

2

3’IBUTHCA 3 00Ky Oyab-siKoi ra3etu, Oy/e po3LiHIOBATHChH HE 1HAKIIE SIK HENoBara Jio cyuy....”.

>

3 mo3wutii €BponencrKoro Cyay 3 MpaB JIOAWHA BiIOYTHCS Take MOXKE MO-pi3HOMY. Moxke cratucs
TaK, II0 KOMEHTap 3aBJacTh y TOW YM IHINMHA CMOCiO THUCK Ha OJHY i3 CTOpiH MO JaHiil cIpa.i,
30Kpema:

— MEPEIIKOAUTE CTOPOHI BECTH CyIOBHI MPOLIEC;

— CTIOHYKATHUMe ii MOTOJUTHCS HA MHUPOBY yroJay Ha yMOBax, siki B 1HIIUX OOCTaBMHAX BOHA HE
ctana 0 po3rsaaTH,

- BIUTMHE SIKUMOCH 1HIIIMM YHHOM Ha BEJICHHS CIpaBH, Jic BOHA MMOBHHHA OyTH BiIbHA y BHOOpI
3ac00iB OOBMHYBAaYCHHS 1 3aXUCTYy, KOPUCTYIOUUCH IIPH L[bOMY IOpaJaMH, aje He MiJJal04nuch
THCKY.

3 orysimy Ha BHKIAJEHe, Oepydd J0 yBard MpaBOBY MO3HUIIII0 €BPONENUCHKOro CyAy 3 MpaB JIOJMHHY,
BUCJIOBIIEHY y chpaBi ,,BaitH mpomaktc nta.” mpotu ['pin 1966 poky, Oyab-sfke KOMEHTYBaHHS
CYZIOBOT'O IPOLIECY /10 HOr0 3aBepIeHHS MOXKHA PO3LIHIOBATH SIK HemoBary jo cyay [11].

Y KOHTEKCTI JOCHIHKEHHS O3UTUBHOTO 3apyOi>KHOTO JIOCBily HOPMAaTHBHOTO BPETYJIFOBaHHS B cdepi
BIANpPAaBICHHS NPABOCYAIS cepel KpaiH pOMaHO-TepPMAaHChKOiI TPaBoBOi cCiM’i, BpaxoBYHOUH
reorpadiuHe po3ramryBaHHS YKpaiHH, BBaXAaeMO 3a IOLUIBHE PO3MISHYTH KIIOYOBI OCOONMBOCTI
peryiaMeHTallii KpUMiHaJIbHOT BiJIIIOBIIAJIbHOCTI 3@ HEMOBary JI0 Cyay SIK 3JI0UMHY MPOTHU MPABOCY IS 3a
KpUMiHATBHUMHU 3aKOHOAaBCcTBaMH kpain CriBapyxHocti Hezanexxnux Jepxkas (mami — CHJI).

CH/JI Oyna ctBopena 8 rpyaus 1991 poky sk rocnogapchbKuid, MOJITHYHUHA Ta €KOHOMIYHHI COI03
Binopyci, Pocii Ta Ykpaiau. 21 rpyaas Ha ymoBax Anma-ATHHCHKOI YroaW TPHETHAIUCH IIe BiCiM
koymmmHiX pecryonik  CPCP  (AsepOaiimkan, Bipmenis, Kaszaxcran, Kwupruscran, Monnosa,
Tamxukucran, Typkmenictan Ta Y30ekucrad. 3rogoM Typkmenictan ta ['pysig Buinum 3i ckmamy
CH/. Ha croroanimHii gens a0 cknagy CH/JI BXOIsTh 1eB’ITh KpaiH-y4acHHUIb, B SIKUX 32 HEMIOBary
JI0 CyAy TiependadeHa, mepeBaxHO, KpUMiHAIbHA BiIITOBIJATBHICTB.

OnHUM 13 OCHOBONOJIOXKHMX 3ac00iB HOPMAaTUBHO-TIPAaBOBOI YHiQikalii mpaBOTBOPUOCTI B KpaiHax
CH/l € mpaBoBe MOJENIOBAaHHS, IIEHTPAJbHE MiCLE B SIKOMY IOCiJa€ MOAEIbHUI IMPAaBOBUM aKT.
Hocnimpkyroun ocobnuBocti  yHidikamii mpaBoBux HopMm, H). TuXOMHpOB BH3HAa4Yae HOTO SIK
3aKOHOJIABUMI aKT PEKOMEHJIAIIIMHOTO XapaKTepy, SKUH MICTHTh THUIIOBI HOPMH 1 J]a€ HOPMATHBHY
OpieHTAIli0 JTs 3aKoHOaBCcTBa [12, 97-98].
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Po3BuTOK MOmENHLHOTO 3aKOHOAABCTBA B pamkax kpain CHJ[ Oesmocepenabo TOB’s3aHU 3
oisibHICTIO  Mikmapnamentcbkoi  acambOiei  CHJI.  HaiiOinpiie 3HaYeHHS B JISUIBHOCTI
MixnapiaamenTcbkoi acam6iei CHJ] mMaroTh MUTaHHS, OB’ sI3aHi 13 30JIM)KCHHSAM Ta TapMOHI3aIli€r
HOpPMAaTUBHO-TIpaBoBUX akTiB kpaid CH/I Ha miacTaBi MOAETBHHUX 3aKOHIB 1 pEKOMEHIAIIIH.

HaiiOinpm 3Ha4HMM TSI PO3BUTKY KPHUMIHAJIBHOTO TpaBa HOPMATHBHUM aKToM € MopjenbHui
KpUMIHAIBHUN Konekc sl nepkaB — ywacHunbs CHJI, mpwitaruit 17 mrotoro 1996 p.
MixnapnaMmeHTcbKoI0 AcamOueero aepxkas-ydacHuns CHJ. [lanuit Moaensauii konekc crarrero 333
BH3HAYa€ HEMOBAary J0 CyIy SK KpUMiHAIBHO KapaHe isTHHS.

OMiHIOIYN TPaBOBY 3HAUYMIICTh MOAEIHHOTO KPUMIHAIBHOTO KOJEKCY AJIS JEpiKaB — yYacHHIb
CHJ, BapTo 3a3HauuTH, II0 X04a BiH 1 HE Ma€ MPSAMOI Aii, MPOTe HOrO MOJIOKEHHS IUPOKO 1 JOBOII
AKTUBHO BUKOPHCTOBYBAJIUCH 3aKOHOAABIIEM JiepkaB — yuacHus CH/I.

Tax, 3a 3mictom gactuam 1 crarti 289 KpuminanpHOTO Komekcy AzepOaipkaHy ITiJ HETIOBAarow 0
CyIly CJIiJi pO3YMITH [ii, [0 BUPA3WIKCh B 00pa3i y4acHUKIB CymoBoro mporecy. CaHKIlis 3a3HaYCHOT
cTarTi mependavae MoKapaHHs y BUIIALL mTpady B po3Mipi A0 TpboxcoT MaHaTiB (272 eBpo) abo
TPOMAaJICEKIMH pOOOTaMU Ha CTPOK BiJ CTa IIICTAECITH IO ITBOXCOT TOMWH, a00 M030aBICHHSIM BOJIi
Ha CTPOK IO IIECTH MICSIIiB.

3rigHo 3 yactuHowo 2 crarti 289 KpuminaneHoro koxekcy PecmyOmiiku AsepOaiimxan Ti cami nii,
BUMHEHI 10 BiHOMIEHHIO IO CyAi ab0 MPHUCSIKHUX 3aciflaTelliB, KaparoThes MTpadoM B PO3Mipi Bij
TPHOXCOT JI0 IT’AITUCOT MaHaTiB (Bix 272 mo 453 eBpo), abo BUIIpaBHUMH poOOTaMH Ha CTPOK JO JBOX
POKiIB, a00 1M030aBJICHHSIM BOJIi Ha CTPOK JO IIECTH MicsiB [13].

VY cBoto uepry, Kpuminansaum koaexkcom Pecry6miku binopyce pernamentoBana crarts 391 ,,00paza
cynai abo HapomHoro 3acimatens’. Tak, 3a o0pa3y cyami abo HapOTHOTO 3acimarens y 3B s3Ky 3
BiJIIpaBJICHHsIM HUMHU TPAaBOCYAJs CaHKIIiS 3a3Ha4yeHoi cTarTi mepenbdauae mrpad, abo BumparHi
po0OTH Ha CTPOK JIO JIBOX POKiB, a0 apelT Ha CTPOK BiJl TPHOX JI0 IIECTH MiCAIiB, a00 0OMEKEHHS
BOJTi HA CTPOK IO TPHOX POKiB [14].

Kpuminaneaunit xonexc Pecryoniku Bipmenis B ['masi 31 ,,.3mounHu mpotu mpaBocyms” OTHUM i3
TaKWX 3JI0YMHIB BU3HAUAE HETIOBAry 0 CYAy.

Bignoeigno mo yactuau 1 craTTi 343 3a3HAYEHOr0 HOPMATHBHO-IIPABOBOI'O aKTy HEMoBara Jio Cyay,
sgKa BUpa3wiack B 00pa3i ydYacHUKIB CYJOBOTO TMPOIECy, KapaeTbCcs mTpadoM y pPO3Mipi Bif
CTOKPATHOT'O JI0 TPHOXCOTKPATHOTO pO3Mipy MiHIMaIBHOI 3apo0iTHOI Iu1aTé abo apemrToM Ha CTPOK
BiJ OJHOI'O 10 JBOX MICHIIIB.

3rigHo 3 wactuHOO 2 crarti 343 KpuminanpHOrOo Kojmekcy PecnyOumikm Bipmenis Ti cami fii, mio
BUpA3WINCh B 00pa3i cymai y 3B’s3Ky i3 31iHCHEHHSAM HHMM IIOCAJJOBHUX IOBHOBa)KCHb, KaparOThCS
mrpadgoM y po3Mipi Bifi ABOXCOTKPATHOTO JIO I’ SITUCOTKPATHOTO PO3MIpy MiHIManbHOI 3apo0iTHOI
T1aTv, abo BHUIIPAaBHUMH POOOTaMH Ha CTPOK BiJ OJHOTO JIO JBOX POKIB, 200 aperToM Ha CTPOK Bij
JIBOX JIO TPhOX MicsiiB [15].

HeoOxigHo 3a3Ha4yMTH, 10 MUTAaHHIO 3a0e3neueHHs He3alexxHocTi cyny B PecnyoOmini Kazaxcran
TaKOK TPUAUIIETHCS HaJle)KHA yBara. 3aKOHOAABElb HamaB cyaasaMm PecnyOniku Kaszaxcran
NOBHOB&)KCHHS 1 rapaHTil 1Mo 3a0e3leYeHHI0 iX HE3aJeXKHOCTI, 30KpeMa, TOHATTS ,,BTPYYaHHS B
CYJIOBY JiSUTbHICTB” Ta ,,HeroBara Jio CyAy”’ BU3HAYMB K KPUMIHAILHO KapaHi JIisSTHHS.

3a npunucamu yactuau 1 crarrti 342 KpuminansHoro kojekcy PecryOmiku Kazaxcran i HermoBaroro
JO Cyay CIiJ PO3yMiTH [ii, IO BUPA3WIMCh B 00pa3i ydacHHMKIB cynoBoro mpouecy. CaHKis
3a3HAa4YeHO] CTaTTi nependavae MOKapaHHs y BUTIISAAL wTpady B PO3MIpi Bi cTa 10 ABOXCOT MIiCSYHHUX
PO3paxyHKOBHUX MMOKa3HHUKIB, a00 MPUTATHEHHS JI0 IPOMaJICEKUX POOIT Ha CTPOK BiJI CTa BiciMIecaTH
JI0 IBOXCOT COPOKa T'OJ1H, 200 0OMEKEHHS BOJIi HA CTPOK 10 OJHOTO POKY.

BiamosigHo o yactuau 2 crarti 342 KpuminansHoro kozaekcy PecryOmiku Kazaxcran Ti cami i, 1o
BUpa3WIKCh B 00pa3i Cyali Ta/abo MPUCSIKHOTO 3aciliaTerisl, KaparThes INTpadoM Yy po3Mipi Bif
JIBOXCOT JIO I’ SITUCOT MICSIMHHX PO3PaXyHKOBUX MOKA3HUKIB 200 BUIIPAaBHUMH POOOTaMHU Ha CTPOK BiJl
OJIHOTO POKY JI0 IBOX POKiB, 800 0OMEXEHHSM BOJIi HA CTPOK JI0 TBOX POKiB [16].

Kpuminaneuuii xojekc PecnyOmikum Kupruscran, sk 1 KpuUMiHaJIbHI KOJEGKCH IOTEPETHBO
JIOCHIJDKYBaHUX KpaiH, BU3HAYAE HETOBAry J0 CY/y K 3JI0YMH NPOTH TPABOCY IS
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3rigao gactuau 1 crarti 321 Kpuminaneaoro komekcy PecmyOmiku Kupruscran HermoBara Ao cyay,
10 BHpa3Wjach B 00pa3i YYacCHHKIB CYIOBOTO IPOIIECY, KapaeTbes mrpadoM y po3Mipi Bif cTa 0
JIBOXCOT PO3PaXyHKOBHX MOKAa3HUKIB 400 BUIIPABHUMH poOOTaMHU Ha CTPOK JIO OJTHOTO POKY.

Ti cami gii, mo Bupasunuck B oOpasi cynai abo 3acimartens, skuli Oepe ydyacTb y BidIpaBieHHi
MPaBOCYIIs, KaparoThes mTpadoM y po3Mipi Biff ABOXCOT A0 IT'SITUCOT PO3PAXYHKOBHX IMOKA3HUKIB
a00 BHIPaBHUMH poOOTaAMH Ha CTPOK O ABOX POKiB [17].

HemoBara 1o cynay sK 3J0Y4MH TOpPOTH TNPABOCYAJs PErIaMCHTOBAHMN TAaKOXK KpPHUMiHAJbHUM
3aKkoHOMaBcTBOM Tamxukuctany. Tak, 3rimHO 31 crarreto 355 KpuminampHOTO KOAEKCY
TapKkuKcTaHy HEToBara Jio Cyay, o BHpa3uiack B 00pa3i y4aCHHKIB CYZOBOTO IPOIECY, KapaEThCS
000B’SI3KOBUMH pOOOTaMH Ha CTPOK Bij cTa BiCIMIECITH A0 ABOXCOT COpoKa abo mrpadoM y po3mipi
70 1’ SITACOT MOKA3HHKIB JJIsl PO3PaXyHKIiB.

3a mpumucamMu YacTUHH 2 craTTi 355 3a3HAYEHOTO HOPMATHBHO-TIPABOBOTO akTy obOpasa cyami,
3acigarens abo iHIIOI ocobw, sika Oepe y4acTh y BiANpPaBJICHHI MPaBOCYIAS, Kapa€TbCsl BUMPABHUMHU
poboTamu Ha CTPOK 10 ABOX POKiB ab0 mo30aBiIeHHIM BOJIi Ha TOH caMuii cTpok [18].

JlocTaTHRO CYBOPOIO € IOPUINYHA BiAIIOBIIABHICT 32 HETOBary 1o cyny B Pocilicekilt @eneparii. 3a
3mictom crarti 297 KpuminansHoro koaekcy Pociiicekoi deneparii mij HEMOBArow 10 CyAy CIif
pO3yMiTH Aii, siIKi IPOSIBISIOTHCS B 00pa3i yYacHHKIB CYJOBOTO PO3MISAY, TOOTO 0ci0, siki OepyTh
y4acTh Y KpUMIHATEHOMY IIPOIIECI.

Jo takumx oci® BiTHOCATBHCA YYaCHUKH SIK 3 OOKy OOBHHyBaueHHS (TPOKYpOp, CIIITUUMA, KEPiBHHUK
CIIITYOTO OpraHy, CIiBpOOITHUK OpraHiB Ji3HAHHS, MMOTEPIUINNA, NPUBATHUNA OOBHHYBad, LUBLIbHUI
M03MBaY, MPEJCTaBHUK MOTEPIIJIOro, HUBUIFHOIO TI03MBayYa Ta MPUBATHOTO OOBHUHYBaua), Tak i 3 OOKy
3axucTy (MiACyIHWH, 3aXMCHUK, UBITFHUHA BiAIIOBiAaY, MPEJCTaBHUK IMBIIIEHOTO BiAmOBiga4a) abo
1HI10T 0c00H, siKa Oepe ydacTh Yy 31HCHEHHI IPABOCY IS,

Cankmist yactuau 2 ctarti 297 KpuminanpHoro kozaekcy Pociiicbkkoi Depepariii nependavae
MMOKapaHHs y BUMIIAI WITpady B PO3Mipi A0 ABOXCOT THCAY pyOiiB abo B po3Mipi 3apoOiTHOT mIaTh
a00 1HIIOTO TOXOMY 3aCyXKEHOTO 3a MePioJl 0 BICIMHAMIIATH MicsIIiB, a00 BUIIPaBHI pOOOTH HA CTPOK
BiJl OZIHOTO POKY 0 IBOX POKiB, a00 apemToM Ha CTPOK BiJl YOTHPBHOX J0 IIecTH Micsmis [19].

TakuMm urHOM, cepen kpain-yuacHuis CHJI nuiie B MounoBi, Y30ekucrani Ta YKpaiHi 3aKOHOIaBEIb
BH3HAYAE HEMOBATY JI0 CY/y HE K 3JI0YHH, a K aJIMIHICTPATUBHE MPABOTIOPYILICHHS.

[IpoananizyBaBim 3akoHonaBctBa benbrii, [ommannii (Himepnanni), Icnawmii, ®exeparuBHOi
Pecnyonikn Himewunnn, @panuii, IlIBewii, a takox kpaiH-ydacHuns CHJl B cdepi kpuMiHaIbHO-
NpaBOBOi MPOTHIII HENmoBa3i A0 Cyay, MOJKHA 3pOOHTH BHCHOBOK, IO €(PEKTUBHOTO 3aXHCTY YeCTi,
TIIHOCTI Ta JAUIOBOI pemyTalii Ccyay, YYacHHKIB MPOIECY IepelliueHi Aep KaBH JOCSTIH, 30KpeMa,
IUIIXOM KPUMIHAJIbHO-TIPABOBOI perjlaMeHTallli 3a3HAYCHOT'O JIisTHHS.

Buxoasuu i3 CHUCTEMHOr0 aHalli3y TOJ0XKEHb KPUMIHAIBHOIO 3aKOHOJABCTBA KpaiH pPOMaHO-
repMaHChKOI MPaBoBOi ciM’i B cepi KpUMiHAIBHO-TIPABOBOI MPOTH/II HEMOBa3i 0 Cyay, MOKHA
JIATH BUCHOBKY, IO 3apyODKHUN JTOCBII FOPUIMYHOI BiJMOBINAJIBHOCTI 32 3a3HAYCHE MPOTHUIIPABHE
JUSHHS TIOCTIHO OHOBIIIOETHCSA Ta 30arauyerhbes, 10 3YMOBIIIOE aKTyaJbHICTh Ta HMEPCIEKTUBHICTH
JOCTI/DKEHHS JTaHOi TEMaTHWKH, BpPaXxOBYKUM HaMmaraHHs YKpaiHW TapMOHI3yBaTH HaIlliOHAJbHE
3aKOHOJIaBCTBO i3 CBITOBMMHU Ta €BPOICHCHKUMHU CTaHAapTamMu y cepi JOTpUMaHHS MpaB i CBOOO
JIIOIMHU T4 TPOMaJITHIHA.

[opiBHsTEHE JOCTIHKEHHS 3apyOiKHOrO JOCBiAy y cdepi IOpUAMYHOI BiAMOBIJAIBHOCTI 3a MPOSB
HETIOBaryu /10 Cy/ly B KpaiHax pOMaHO-T€pMaHCBhKOI IPaBOBOi CiM’1, B TOMY YHMCIIi 1 KpaiHaX-y4acHHUIISIX
CH/I, no3Bonmmiio 3poOUTH BUCHOBOK IPO Te, MO Y MEepeBaKHil OLIBIIOCTI JOCTIIKYBAaHHX KpaiH
BCTaHOBJICHA KPUMIHAIbHA BiMOBIAJILHICTD 32 HEMOBAry JI0 Cy.y.

Harowmictb, aBTOpMTET CyAay B CydaCHOMY YKpaiHCBKOMY CYCHUJIBCTBI HarajibHO MOTpeOye
HIJIeCIPAMOBAHOT0 3MiliHeHHs. Ha Hai moryisy, Oiibin 1i€eBUM Oyje 3alpoBaKEHHS OKPEMOI CTaTTi B
KpuminansHOMY KOJIeKci YKpaiHu, sika 0 nependoavana BiIMOBIATBHICT 32 TPOSIB HEMOBATK J0 Cyay,
OCKIUJIbKM KpHMiHAJIbHE 3aKOHOJABCTBO YKpaiHW HE MPUALISE OXOPOHI YEeCTi Ta TiAHOCTI Cydy TOTO
HAJIC)KHOTO 3HAYCHHSI, SIKE BUTIKAE 13 HOr0 KOHCTUTYIIIHOTO CTaTyCy.
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PO3LI VIIl. KPUMIHAJIbHUM ITPOLIEC
TA KPUMIHAJIICTUKA;
OIIEPATUBHO-PO3ILIYKOBA JIAJIBHICTD

VK 322.1

BUKJ/IUK TPUCAKHUX 3ACIIATEJIIB

Kaprmos H.C., n.10.H. mpodecop
[lepba B.M., 3m00yBau

Hayionanvna akademis sHympiwiHix cnpag

VY craTti TpOBeNeHO aHai3 IOPUIMYHOI JITEepaTypu Ta IIOJIOKEHb HOPMAaTHBHO-TIPABOBUX AaKTiB,
PO3IIIIAETHCS IMTAHHS NPO Te, IO OJHUM 3 BXKJIMBUX IHCTPYMEHTApIiiB y BUKOHAHHI IOCTABICHUX 3aB/IaHb
€ 3aly4eHHs MEepeciyHUX TPOMAASH N0 PO3IILILY pa3oM 3 MpoQeciiHUMHU CyIIsIMH OKPEMHX KaTeropiit
CcynoBUX cmpaB. Takok po3poOieHi BiANOBiAHI BHUCHOBKM Ta MPOMO3MIII MIOJO0 BHKIHKY MNPHUCSHKHHUX
3acimarenis.

Kniouosi cnosa: npucsschuil, cyo, cyoos, cy0oeo-npasosa pedhopma, 2pomMaosaHu.

Kapmor H.C., Ulep6a B.H BbI3OB ITPUCSXKHBIX 3ACEJIATEJIEM / HanuonaneHas akageMus
BHYTPEHHHUX JIeN, YKpanHa

B crathe mpoBeneH aHamM3 IOPUANYECKOH JNTEpaTyphl M MOJOKEHHUH HOPMAaTHBHO-TIPABOBBIX AaKTOB,
paccMaTpHBaeTCsl BOIPOC O TOM, YTO OJHUM W3 BOKHBIX MHCTPYMEHTApHEB B BBHIIIOJHEHHH IOCTaBICHHBIX
3a1ad SIBISIETCS NIPUBJICUCHUE PSIOBBIX TPAXKIAH K PACCMOTPEHHIO BMECTE C NMPO(ECCHOHATBHBIME CYIbIMHI
OTJENBHBIX KaTeropui cyneOHbIX Aen. Takxe pa3paboTaHbl COOTBETCTBYIOLINE BBIBOJBI U MPEIOKEHHUS MO
BBI30OBY IIPUCSKHBIX 3aceaTeneil.

Kniouesvie crosa: npucasxcrnulil, cyo, cyowvs, cy0ebHO-npasosas pegopma, epaxcoane.

Karpov N.S., Scherba V.M. CALL JURORS / National academy of internal affairs, Ukraine

This article analyzes the legal literature and provisions of legal acts, and discusses what an important tool in
carrying out their tasks is to involve ordinary citizens into consideration together with professional judges
certain categories of cases. Also developed appropriate conclusions and suggestions on call jurors. The
current Criminal Procedure Code establishes the procedure for criminal proceedings by a jury, and determines
that the judge-a chairman, vice-chairman, Judge of the Supreme Court of Ukraine, the High Specialized Court
for Civil and Criminal Cases, the Court of Appeal of ARC, the appellate courts of oblasts, cities Kyiv and
Sevastopol, district, borough, city and city district courts, which under the Constitution of Ukraine on a
professional basis authorized to administer justice, and jurors (article 3. Definitions of key terms of the Code).
Also the jury as representatives of the people involved to the administration of justice, are carriers of the
judiciary in Ukraine and administer justice independently of the legislative and executive branches. Jurors,
like the judges, in the exercise of justice independent and subject only to the Constitution of Ukraine and the
law. Ukraine needs to consciously approach the question exactly how it implement the constitutional
guarantee of a jury trial. If Ukraine inkvizytornu system combines with the jury system similar to that which
exists in the United States, there is a great risk that the active role of the judge jeopardize the impartiality of
the jury. This is contrary to the rights of the accused and accurate investigation of the case. If Ukraine will
follow the adversarial system it is necessary to understand the judicial system of procedural and evidentiary
rules to ensure the equitable rights of the accused, the trial justice, impartiality of the jury. Thus, it is difficult
to overestimate the importance of future legislation for implementation of constitutional guarantees. Be the
jury-it’s hard work and high responsibility as a juror duties associated with the solution of human destiny,
often for many years.

Key words: jury, court, judge, judicial reform, citizens.

B VYkpaini TpuBae mporiec MPOBEJCHHS PNy JEMOKpaTHYHUX pedopm, cepell sSIKMX 3HAaYHA yBara

npuiieHa CyI0BO-IIPaBOBiil peopMi 3 METOIO peanbHOro 3a0e3MeUYeHHs NpaB Ta CBOOOJ JIIOAWHU 1
rpoMazsiHiHa. ['0JI0BHOIO METOIO peOpMH €:

- peanbHe 3a0e3MeYeHHs] CaMOCTIIHOCTI Ta HE3aJIe)KHOCTI CYIOBUX OPraHiB;

- peaizalisi JeMOKpaTHYHUX 11 paBoCyAisl, BUPOOJIEHUX CBITOBOIO HAYKOIO 1 MPAKTUKOIO;

- rapaHTyBaHHsS TpaBa TPOMaJTHUHA HA PO3IIISL WOTO CHpPaBU KOMIIETCHTHHM, HE3aICKHHUM 1
HEYNEPEeIKEHUM CYI0OM Y 3MarajbHOMY IPOLECi.
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OmauM 3 BaXJIMBUX IHCTPYMEHTApiiB y BUKOHAHHI ITOCTABICHUX 3aBAaHb € 3aTyUCHHS MEPECITHUX
TPOMAaITH 10 PO3MIAIY pa3oM 3 MpodeCiHHUMH CyAIsIMH OKPEMHUX KaTeropiii CymOBHX CIIpaB.
Koncrutynist Ykpainu rapantye, oo Hapon Oe3nocepeHbo Oepe ydacTh y 3MIHCHEHHI MpaBOCYAIs
4yepe3 HApOJAHUX 3aCiIaTelliB i mpucsHkHuX [1].

CyIl IpUCSDKHUX — TIe OJTHE HOBOBBEICHHST KpuMiHABHOTO MpoliecyaibHOTO KoJiekey Ykpainu. Came
1[ell IHCTUTYT CTaB MPEIMETOM i TOJIOBHUM MUTAHHAM OOTOBOpPEHHS cepel (haxiBINB y Tairy3i mmpasa i
cepell MPOCTUX TPOMAJISIH, SIKUM Bijl TENep HaJaHa POJib BUPIIICHHS TPAaBOCYIIS.

3aKk0oHOAABYI OCHOBHU iSUTBHOCTI CyAy MPHUCSHKHUX MICTAThCS B 3akoHi Ykpainu «lIpo cymoyctpiif i
craryc cyaniB» Ta KpuminansHoMy mporecyanbHoMy Konekei Yikpaiau (gami — KIIK).

3rigHo 3 3akoHOM Ykpainu «lIpo cymoycTpil i cTaTtyc CyaliB», Hapo Oe3MOCepeIHBO Oepe yuacTh y
3MIACHEHHI TPaBOCYAAs Yepe3 HapomHuX 3acijarenmiB i mpucskHux [2]. Llum 3akoHOM Takox
BU3HAYCHO CTATYC MPUCSIKHUX.

KIIK BcTaHOBIIOE MOPSAOK KPUMiHAIEHOTO MPOBAHKEHHSI CyIOM MPUCSHKHUX, Ta BU3HAYAE, IO CYAISL
— IIe TOJIOBA, 3aCTYITHUK rojioBH, cyans Bepxosnoro Cyny Ykpainu, Buioro crnemianizoBaHOro Cyay
3 pO3TISAY IUBLUIBHUX 1 KPpUMIHANBHUAX CIIPaB, ATESMiHOTO cyqy ABToHOMHOI PecnyOmiku Kpuw,
aneNAniiHuX CyiB oomacreil, Mict KueBa Ta CeBacTomons, pailOHHUX, PAHOHHUX Y MiCTax, MiCBKHAX
Ta MICBKpPaOHHMX CY[iB, sKi, BigmoBimHo a0 KoHctutynii Ykpainu Ha npodeciiiHiii OCHOBI
YIOBHOBQ)XEHI 3IMCHIOBATH TPABOCYASA, & TAKOX MPUCSHKHUN (cTarTa 3. Bu3HaueHHS OCHOBHHX
tepminiB Kogekcy) [3].

[MpucspkHi SIK MIPEICTaBHUKU HApPOMY, 3aiIydeHi AJisl 3IiHCHEHHS MPaBOCYAJsS, € HOCIIMH CyIOBOT
BIaAX B YKpaiHi 1 3QIHCHIOIOTh MPaBOCYIAS HE3aJeKHO BiJ 3aKOHOJABYOI Ta BHKOHABYOI BIIAJIN.
[TpucsoxHi, sk 1 mpodeciitii cyai, Mg 9ac 3AiMCHEHHS TPaBOCY I HE3aJIeXKHI 1 MIKOPSIFOTHCS JIHIIe
Koncrutynii Ykpainu i 3akony.

CTaTyC CYAiBY.

BigmosigHo mo c1.58-1 3akony Ykpaiam «llpo cymoyctpiif i craTyc cyamiB», I 3aTBEpPKEHHS
CIHCKY TPHUCSIKHUX TepUTOpiajibHe ympaBiiHHS JlepkaBHoi cyaoBoi anmiHicTpauii  Ykpainu
3BEPTAETHCS 3 TOJAHHSAM J0 BiJNOBIHOT MicIeBOl paju, mo (GopMye i 3aTBEpPIKY€E B KiIBKOCTI,
3a3HaueHil y TMOJaHHI, CIIHCOK TPOMAJSH, SKi TOCTIHHO TPOXXMBAIOTh HA TEPHUTOpIii, HA SKY
MOIIUPIOETHCS IOPUCIUKIIISA BIAMOBITHOTO CyIy, BIAIOBIIAOTh BUMOraM CTaTTi 59 11p0ro 3akoHy i
Jlany 3roy OyTH MPUCSHKHUMHU.

ITonsaTTa «rpoMaigsHUH YKpaiHm» BU3HAa4eHO B a03.3 4.1 cr.1 3akony Ykpainu «IIpo rpomansHcTBO
VYxpainn» Big 18.01.2001 p. Ne 2235-IH [4], 3rinHo 3 IKUM rpoMaJsiHUH YKpaiHu — oco0a, sika HaOya
TPOMaJSIHCTBO YKpaiHM B TMOPSAKY, IepeadadeHoMy 3aKoHaMH YKpaiHM Ta MDKHApOJHHUMHU
noropopamu Ykpainu. ['pomaasHcTBO YKpaiHu MiATBEPHKYETHCS NACIOPTOM I'POMAsIHUHA Y KpaiHH.
I[Mum ke AOKyMEHTOM oco0a MiATBEpIKYE CBii Bik. Bumora TpuUALSTHPIYHOTO BIKOBOTO IE€H3Y
BUJIAETHCS BUITPABJIAHOI0, OCKIJIBKH NPUCSKHUM Mae OyTH 3pija, MOpajibHO chopMoBaHa ocoba, 3
JIOCTATHIM JKUTTEBUM JIOCBIZIOM, a0HW MaTH MOXIIMBICTh 00 €KTUBHO Ta BCEOIYHO pO3IJISHYTH
00CTaBHMHH 3JI0YUHY 1 yXBAINTH CHPABEAINBE PILLICHHS.

[ToHATTS «Miclle TOCTIHHOTO TPOXKUBAHHS) B YWHHOMY 3aKOHO/JABCTBI HE BHU3HAUCHO. Tomy
HEeoOXiZIHO KepyBaTHcs 3akoHoM Ykpainu «[Ipo cBoOomy mepecyBaHHs Ta BUIbHHHA BUOIp MicIist
npokuBaHHA B YKpaini» Bix 11.12.2003 p. Ne 1382-1V, y sikoMy BH3HA4€HO JIMILIE TOHATTS «MICIS
TIPO>KUBAHH.

Tak, 3rigHO 31 €T.3 3rafgaHoro 3akoHy, MICIe NPOXXKHMBaHHSA — 1€ aJMIHICTpaTHBHO-TEPUTOpPiaibHA
OJIMHHMIIS, HA TEPUTOPIi 5IKOi 0co0a MPOKUBAE CTPOKOM ITOHA[ LIICTh MICALIB Ha PIK, Ta SIKE MiAJsATae
000B’sI3KOBIH peecTpallii, ToOTO BHECEHHS BIOMOCTEH J0 MACIOPTHOIO JOKYMEHTa PO MicIe
MPOXKHMBAHHS 13 3a3HAYCHHSIM aJPeCH >KHTJIa OCOOM Ta BHECEHHS IUX JaHHMX J0 PEECTPALIMHOrO
00JIiKy BiJIIOBIIHOTO OpPraHy CHEIiaIbHO YITOBHOBa)KEHOI'O IICHTPAJIbHOTO OPIraHy BUKOHABYOI BJIAIH
3 mUTaHb peectparii [5].

Biarak, ocoba Mo)xe OyTH BKJIHOYEHA JIO CIIUCKY MPHUCSHKHUX 32 YMOBH, IO Ha JICHb HOJAHHS 3asBU

MICIIsl IPOKUBAHHS HA TEPUTOPii, Ha SIKy MOLIMPIOETHCS FOPUCIUKLIS BiAMOBiAHOro cyamy. Micue
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MIPOKUBAHHSA OCOOM TaKOXX MIATBEPIKYETHCA TACHOPTOM 3 BIIMITKOIO IPO PEECTPAIlI0 MICIIA
MPO’KUBAHHS.

He MoxyTh OyTH BKJIFOUEHI 0 CIUCKIB MPUCSHKHUX TPOMAJISTHHU:
1) BHU3HAHI CyJIOM OOMEKEHO J1€31aTHUMH 200 Hei€31aTHIMH,

2) ki MarlTh XPOHIYHI IICHXIYHI YK IHINI 3aXBOPIOBAHHSA, IO IEPENIKOIKAIOTH BHUKOHAHHIO
000B’sI3KIB IMPHUCKHOTO;

3)  sKi MalOTh HE 3HATY YM HE TOTAIICHY CYHMICTh;

4) HapofHi aemyratu Ykpainu, wiean KMY, cyani, mpokypopu, MpamiBHAKA OPTaHiB BHYTPIITHIX
CIpaB Ta IHIINX MPaBOOXOPOHHUX OPTaHiB, BIHCHKOBOCTYXOOBIII, MPAI[iBHUKHN arapariB CyIiB,
1HIII IepKaBHI CITy:KOOBLI, aABOKAaTH, HOTapiycH;

5) TPOMAJISIHHU, SIKi JIOCSTIIU IIICTACCATH 11’ SITU POKIB;
6) 0Cco0H, SIKi HE BOJIOIIIOTH JePyKaBHOIO MOBOIO.

OCKiNbKH CIIMCOK NPUCSDKHUX MPOTMOHYEThCA (GOPMYBATH HA MiJICTaBi €1MHOTO Jlep:kaBHOTO peecTpy
BUOOPIIIB, KWW BEJACTHCS 3 METOIO JCPKABHOTO O0JIIKY rpoMajisiH YKpaiHu, 10 MarTh IIPAaBO TOJIOCY,
BimmoBimHO 10 c1.70 KoHctuTymii YkpaiHu, TO HEOOXiTHOCTI MONATKOBO MeEpeBIpATH 0co0y Ha
npenMer ii HemiesmaTHOCTI HeMae. 3a KoHcturymieto Ykpaiau, Henie3qaTHi paBa ToJIoCy He MaloTh,
TOMY BOHH HE MOXYTh OYTH BKIIOYEHI /0 PEeECTpy BHOOPIIB. 3 METOIO BUSBICHHS i BUKIIOUCHHS
Takux oci0 i3 peecTpy BHOOpIB, opraHu BeiaeHHS JlepKaBHOTO peecTpy BHOOPIB MIOMiCIIHO
MMOHOBJIOIOTH 1H(QOPMAIII0 Ha MiJACTaBi MaHWX BIANOBITHOTO pPAaOHHOTO (PailOHHOTO y MICTI,
MiCBKOTO, MICBKpaifOHHOT0) CYAy MpO BUOOPLIB, sIKi MPOTATOM IOMEPETHHOTO Micslsl Oylu BU3HAHI
HepiesgatHumu (1.1 4.6 c1.22 3akony Ykpainu "Ilpo dep:xaBuuii peectp Budopmis" Big 22.02.2007 p.
Ne 698-V) [6].

Jisi KOXKHOTO MICIEBOTO CyIly 3arajbHOl FOPUCIUKIII BiIMOBIJHOIO MICLIEBOIO Pajol0 (OPMYETHCS
CIUCOK MPUCSHKHUX. KiTbKICTh MPUCSHKHUX Y IIbOMY CITMCKY 3aJICKUTh BiJl 3aBaHTaXKCHOCTI CyIy Ta
CTATUCTUYHOI KITBKOCTI CYIOBHX PO3IJIAAIB 3JI0YMHIB, 3a SIKi IepembavyeHe IMOKapaHHS Y BUTIIAIL
JOBIYHOTO yTPUMAaHHS, 1 BU3HAYAETHCA B KOKHOMY KOHKPETHOMY BHIAJKy TEPUTOpPiaJbHUM
ynpasiiHHsIM [lepxkaBHoi cymoBoi ajaminicTparii Ykpainu. Oco0u 3 IbOTO CIHCKY 3aHOCSTHCS 10
ABTOMAaTU30BaHOI CUCTEMH JOKYMEHTOOOITY CY/y, 3a JJOMOMOTIOI0 SKOT OOUPAIOTHCS CiM IPOMAJISH JIst
Y4YacTi B KOHKPETHOMY CY/IOBOMY TIPOBaJ[KCHHI.

dopMyBaHHS NIaBM TPUCSHKHUX 3acijiaTelliB — CKJIagHa Npoleaypa, MO BKIOYaE B cebe sk
opraHi3alliiHi (CKJIaJlaHHs CIIMCKIB MPHUCSHKHUX 3aciJiaTeNiB, 3alpollleHHs iX B CYJ0BE 3acilaHHsl), TaK
1 mporiecyanbHi 3ax01 (BUSBICHHS CYAJICI0 00’ €KTHBHOCTI 1 HEYNEPeHKEHOCTI IIPH PO3TIISAII CIIPaBH
y 3alpoIIeHHX 0 CyIy NPHUCSHKHUX 3acilaTeniB, 3asBY MPUCSHKHHUMH CaMOBIJIBOMIB, BUKOPHCTAHHS
CTOpPOHAMHU TIpaBa Ha MOTUBOBAHUH i OE3MOTHBHUH BiJ[BiJl TPUCSHKHUX 3aCiIaTEINiB).

Jiia 3’sicyBaHHS IUTaHHS, YU € 0c00a OOMEKEHO Ji€31aTHO0, BIAMOBIIHA pasia, ska (OpMy€e CIHCKH
MPUCSHKHUX, MOXKE 3BEPHYTHCS 13 3alIUTOM JIO OpPraHy OIMIKH 1 MIKIYBAaHHS 33 MICIEM MPOXKUBAHHS
ocoou.

BificyTHICTh XpOHIYHMX NCHXIYHUX YHM IHIIMX 3aXBOPIOBAaHb, IO IEPEHIKOKAIOTh BHKOHAHHIO
000B’SI3KiB MPHUCSHKHOTO, MiATBEPKYETHCS MEAMYHUMH JTOBIAKAMH Ta CepTH(IKaTaMH, BUIAHUMH Y
BIJINTOBIIHOMY TIOPSIKY.

BizncyTHicTh HE 3HATOI YM HE IOTAIICHOI CYIMMOCTI MiATBEP/UKYETHCS JOBIAKOIO MPO PE3yJIbTaTH
CHeIiabHOI TIePEBIPKU BiJJOMOCTEH 100 MPUTATHEHHS OCOOW 10 KPHUMIHAIBHOI BiIIOBiIaIBHOCTI,
HasBHICTh CYAMMOCTI, ii 3HSATTS, MOTAIICHHS, PO 3aCTOCYBAaHHS 10 KaHIUATa aJIMiHICTPATUBHOTO
CTSITHEHHS 3a KOPYMIiHHI IPaBONOPYIIEHHS, SKa BUAAETHCS YITOBHOBaXXeHNMH opranamu MBC [7].

Haponni nenyratu Ykpainu, wienn Kabinery MinicTpiB Ykpainu, cyndi, NpOKypOpH, MpaliBHUKA
OpraHiB BHYTPILIHIX CIIPaB Ta iHIIMX MIPABOOXOPOHHMX OPraHiB, BiICBKOBOCTYXOOBLI, MpalliBHUKH
amapariB Cy/iB, iHIII JIep)KaBHI CITy»KOOBII, aJBOKAaTH, HOTapiyCH HE MOXYTh OYTH BKJIIOUEHI JIO
CIHCKY TPHUCSIKHUX, OCKUIBKU TPUCSHKHUMH MalOTh OYTH JIOAH, SKi mpodeciiiHo He 3aiiMaroThest
IOPHUCIIPYACHLIEI0 1 OLIHIOIOTH OOCTaBMHM Y CYAOBOMY DPO3IJISAAl 3 MO3MLIKA JKUTTEBOTO IOCBIfY,
eMolii Ta 310poBoro riy3ay. [logo aepkaBHUX CayKOOBIIIB, TO iXHS Yy4acTh SK MPUCSHKHUX MOXKE
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MIEPEIIKOIUTH BUKOHAHHIO HUMH iXHIX BJIAIHO-PO3IOPSIAUYNX OOOB’SI3KIB 1 CTBOPUTH TPYAHOII B
po0OTI BIAMOBIHUX JepKaBHUX opraHiB. Came ToMy 10 4ucia 0cCi0, SKMM Yy 3B 3Ky 3 mpodeciero
3a00pOHEHO OYTH MPUCSHKHUM, HEOOXiTHO BKJIFOUUTH 1 TIOCAZOBUX OCIO MICIICBOTO CaMOBPSTyBaHHSL.
ixHi mpaBa Ta OOOB’sI3kM 0araro B YOMY MEPEKIMKAIOTHCS 3 TOBHOBAKEHHSAMH JCPKABHHUX
CiTy’k00BIIiB, OKpEMi MIBIH Ta TapaHTil AepKaBHUX CITYy>KOOBIIIB MOITHPIOIOTHECS M Ha TOCAIOBUX 0OCI0
MICIIEBOTO CaMOBpATyBaHHS [8].

3a00opoHa HAa y4acTh y CYAl NPUCSKHUX HE TOMIUPIOETHCS HA THUX OCIO, SKi NPUIUHIIU CBOIO
npodeciiHy MiAIBHICT, IO YHEMOXXIUBIIOBAJIA X y9acTh y 3IIACHEHHI MPaBOCYIAS HapOIOM.
Hagitp sxmio taki oco6u mparroBaiu cyansamu au nmpokypopamu, KIIK He BcTaHOBIIOE OOMEXKEHB IS
BKIIIOUCHHS iX 70 CIMCKY NPHUCSHKHUX 32 yYMOBH, IO Ha MOMEHT (OPMYBaHHS CIHCKY 0cOoOM
NPUIHHMINA CBOIO POQECiiiHy MisTbHICTb.

JocarHeHHs] TPOMaJASTHUHOM IITICTAECATH 11’ SITH POKIB IMiATBEPIKYETHCS MACIOPTOM 200 CBiIOITBOM
PO HAPOKCHHSI.

CrpaBesiuBUM € OOMEKEHHS y TpaBi OyTH MPHUCSKHHUM il 0COOH, sika HE BOJIOJIE NIEpKaBHOIO
MOBOI0. He Mo)ke BUKOHYBaTH 00OB’S3KiB MPUCSHKHOTO 0c00a, sIka He BOJIOJI€ MOBOIO CY/JIOYHHCTBA.
3rimHo 3 mpuHIHIOM Oe3nocepenHocti (cr.257 KIIK), BHyTpimiHE mepexkoHaHHS OCOOM Mae
(hopMyBaTHCS B Pe3y/IbTaTi 0€3M0CEPEIHBOTO CIIPUMHATTS BChOTO, 1110 BiI0YBAETHCS i Yac CyI0BOTO
pO3rIIsTy.

®akT BOJOMIHHS JEPKABHOIO MOBOIO IJITBEPKYETHCS OCOOWCTOIO 3asiBOI0 MPO 3roay OyTH
NPUCKHUM.

[Mopsiiok aBTOMAaTUYHOTO BU3HAUEHHSI IPUCSHKHUX NepeadaueHuii [1omoxXeHHsIM PO aBTOMaTH30BaHy
CHUCTEMY JOKYMEHTOOOITy cyay, 3aTBep/keHUM pimieHHsM Pamm cynaiB Ykpainu Bim 26.11.2010
Ne 30 [9].

VY BuzHaueHnx KpuMiHampHUM MpolecyaJbHHM KOJIEKCOM YKpaiHM BHUIMAJKaX aBTOMAaTH30BaHOIO
CHCTEMOIO 3/TICHIOETHCS aBTOMAaTUYHE BU3HAYCHHS MPHUCSDKHUX 3 YUCHa 0Ci0, sIKi BHECEHI JI0 CIIHCKY
NPUCSHKHUX.

[TpucspkHI BH3HAYAIOTHCS IIISIXOM BHIIQAKOBOTO BiOOPY 31 CIMCKY MPHUCSKHHUX i3 JTOJEPKAHHSIM
NPUHIIMITY PIBHOT HMOBIPHOCTI Bi0OpYy.

[IpucsoKHI BU3HAYAIOTHCS aBTOMAaTH30BAaHOK CUCTEMOIO B KIJIBKOCTI CEMH OCi0.

Slkmo  micas  BUKOHAHHS —BHMMOI, IEepen0adyeHUX YacTHMHAMHU MEPIIOK-ITsATOK crarti 387
KpuMiHaNBEHOTO MPOIECyaTbHOTO KOJEKCY YKpaiHU, MPUCSHKHUX 3AIUIIMIACS OUThINA KiJbKICTh BiJ
HEOoOXiqHOT Ui ydacTi B CYZOBOMY IPOBa/DKEHHI, NMPUCSDKHI BU3HAYAIOTHCS aBTOMATH30BAHOIO
CHUCTEMOIO, 13 JIOJIepKaHHIM TPUHIMITY PiBHOI WMOBIPHOCTI BiOOpY, 3 YMCIA MPHUCSHKHUX, IO HE
Oynu 3BiNbHEH] a00 BiIBEJICHI BiJl y4acTi B CyZOBOMY ITPOBKCHHI.

[Ticnss BH3HAYCHHS OCHOBHHX MNPUCAIKHUX, ABTOMATU30BAHOIO CHCTCMOI BHU3HAYAKOTHCA 5| JABO€E
3allaCHUX MPUCSDHKHUX 34 aHAJIOT1YHOO npoueayporo.

3amacHi MPUCSKHI i1 Yac Cy0BOTO 3aciaHHs MOCTIMHO MepeOyBarOTh Ha BIABEICHUX iM MICIIAX 1 J10
YXBaJICHHSI BUPOKY MOXKYTh OYTH BKIIIOYCHI J0 CKJIaJAy OCHOBHUX NPHUCSIKHUX Y Pa3i HEMOMKIIMBOCTI
KOro-HeOy/lb 3 OCHOBHHMX NPHCSIKHUX IIPOJOBXKYBAaTH ydacTh y cymoBomy posrisini. IIpo 3aminy
BUOYJINX OCHOBHHUX MPUCSHKHUX 3aMIACHUMHU CYJ| PUCSHKHUX MTOCTAHOBIISIE YXBAJTY.

Y pa3i HEMOXJIMBOCTI BUKOHaHHS TPHUCSHKHHM CBOiX OO0OB’sI3kiB ab0 y pasi Horo BigBOIY
(camoBigBOMY), IO YYacCTi B CyJTOBOMY IIPOBAKCHHI 3aTy4ar0ThCS 3alacHi TPUCKHI.

Skmo KimBKICTH 3amacHUX TMPHUCSDKHUX HE € JOCTaTHBOK Ui CYAOBOTO IPOBAIKEHHS, TO
aBTOMATH30BAHOK) CHCTEMOI0 BHM3HAYAIOTHCS JIOJATKOBI 0COOM 31 CHOHCKY NPHCSIKHHX, 0€3
ypaxyBaHHS IPUCSKHUX, BA3HAYEHUX YaCTUHOFO TEPIIOI0 I[LOTO MiAMYHKTY.

Buknmuk o0cobi, ska Oyna BH3Haue€Ha aBTOMATH30BaHOK CHCTEMOKO JOKYMEHTOOOITY 31 CIHCKY
NPUCSDKHUX, CKEPOBYETHCS MHUCHMOBO TIOMITOI, PEKOMEHJIOBAHWUM JIUCTOM 13 TOBIJIOMIICHHSIM TIPO
BpyueHHs. Bpyuaerbcsi BiH TpHUCSDKHOMY abo iHIIN oco0i, ska #Woro orpumaina, s Inepeaadi
NPUCSHKHOMY TiJI PO3IUCKY, aJie He Mi3Hille, HiXK 3a I1’STh JHIB A0 CYIOBOro 3acifaHHs. Takuii CTpok
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BCTAHOBJIIOETHCS [UISI TOTO, MO0 TMPHUCSHKHUN MaB MOMUIMBICTH 3aKiHYMTH CBOi CIIPaBH 1 BYACHO
MPUCTYIIUTH IO BUKOHAHHS 00OB’SI3KiB TIPUCSKHOTO.

Y BUKIMKY 00OB’SI3KOBO 3a3HAYAIOTHCS: JICHb, Yac 1 MiCIIe TIPOBEICHHS CyJIOBOTO 3aCiiaHHs, IpaBa Ta
000B’SI3KM TPUCSHKHOTO, MEPEIIiK BUMOT JI0 MPHUCSHKHUX, MiJCTaBH IS YBUILHEHHS X BiJi BUKOHAHHS
000B’sI3KiB, MPHUIHC MPO SBKY Ta IMOMEPEIKEHHS MpO Te, IO HesBKa 0cobw B cyn 0e3 MOBaKHUX
npuduH Oy/ie po3risaaTHCs SK MPOsSB HEToBaru o cyay. OO0B’ 30K MpHCSHKHOTO (dH iHMIO! 0colw,
sIKa OJIeprKaia BUKJIMK JJIs Iepeiadi Horo MPUCSHKHOMY) HEBIAKIIAHO MOBIJOMUTH CY/JI PO MIPUYUHU
HEMOXJTMBOCTI SIBKH.

OTprMaHHS BUKIIMKY MPUCSDKHUM MEHIIE, HiXK 32 IT'STh JHIB IO CYJOBOTO 3aCiIaHHS 1 HEMPUOYTTS y
3B’SI3Ky 3 LIUM JO0 Cydy HE PO3IJIJaeThes SIK HEIoBara 10 Cyny, 3a SIKy Iepea0aueHo MOKapaHHs
c1.185-3 Konekcy Ykpainu mpo aaminictpaTiBHi mpaBonopymenns (nani — KYnAIl) [10].

[loBimoMI€HHA TPO TPUYMHHU HESIBKA B CyA MOXe OyTH 3miiiCHEHO OyAb-KUM IOCTYIHHM IS
MPUCSHKHOTO CHOCO00M, 0Oa)kaHO 10 MOYaTKy CyIOBOTO 3acifanHs. SKmo B ocoOu € mincTaBu ais
3BUTBHEHHS 1i Bil y4acTi B CyIOBOMY pO3IJISIIi SIK MPUCSKHOTO, MepeadadeHi cT. 60 3akony Ykpainu
"[Ipo cymoycTpiii i cTaTyc CyaAiB", BOHa Ma€ MOJATH MUCEMOBY 3asIBY 3 BHKJIAJIEHHIM YCiX OOCTaBHH,
IO JTAIOTh MPaBO HA 3BUTbHEHHS, TOJIOBI BiAMOBiAHOTO cyny. ['onoBa cymy BIpaBi 3BITBHUTH TaKHX
0ci0 BiJl y4acTi B KpUMiHATEHOMY MTPOBAKCHHI SIK IPUCSHKHHUX JI0 TIOYATKY CYIOBOTO MPOBAIKEHHS.

Buxumk oco0u Sk MPUCSHKHOTO JI0 CY/y € MiACTaBOIO JUIS 3BUTBbHEHHS il poO0TOAaBIEM BiJl poOOTH Ha
Yac BUKOHAHHA HEIO OOOB’S3KIB 31 3MiMICHEHHS MpaBocyAns. BimMoBa y 3BiNBHEHHI Bifg poOOTH
BBRKAETHCS HEMOBArol 10 Cyay, 3a fAKy IepeadadeHo IMOoKapaHHs y Burisadi mrpady (ct.1853
KYnAID).

[TincymoByr04H cKazaHe, HaroJOCHMO Ha TOMY, IO, HE3BaXKAI0UM Ha HE ICHYBaHHS YiTKO BUIMCAHHX
00OB’sI3KIB CyIy MPHUCSHKHUX B YKpaiHi, cama 3rajgka Mpo 3amnpoBapKEHHS IOTO IHCTHTYTy 0Oe3
MOIAJIBINOT IeTaNi3allil BUKIMKAE psifl iHIIUX nuTanb. Hanpuknan, KoHcTuTyiis He netanizye, 4u Mae
0co0a TpaBo Ha CY[ MPUCSHKHUX y MUBUIBHUX Ta KPUMIHAIBFHUX CIIPaBaxX, M JIMIIE Y KPUMIHATBHAX
cupaBax. Y Cnomyuenux llltatax Amepuku s mpobOiema Bupimyerses Llloctoro IlompaBkoro o
KoncruTymii, sika rapaHTye mpaBo Ha CyJ NPHUCSHKHUX Yy BCIX KpHMiHampHHX crhpaBax. Choma
[TompaBka 30epirae mpaBo Ha CyJ NPUCSHKHUX Y T030BaX, IO CTOCYIOTHCS 3aralibHOrO (LHUBIIBHOTO)
MpaBa, KOJHM «CyMma I030BY MEpEeBHUIIyE NBaIIATh qoiapiB». CoOiBapTicTh ABAIIATH ToNapiB Oyina
HaOaraTo BuIo0 y 1791 porti, Koy 115 monpaska OyJia patugikoBaHa; MpoTe I CyMa HIKOJIU He Oyiia
301JIbIICHA.

Bapro Takox 3a3HauuTH, 0 npodeciiHui cyaas mae OyTH rpoMagsHUHOM YKpainu (cratts 127),
toxi, sik Koncruryuis Ykpainu 103Bossie «<Hapoay» ¢hopMyBaTh cyq npucsHxHUX (cTatTs 124). Tum He
MEHIIIE, TPUCSDKHI OOMpaTHUMYThCS 3 YHCIA 3apeecTpOBaHMX BHUOOPIB, sKi TIOBUHHI OyTH
rpoMazgsHamMu Ykpainu. Ls cucrema nogiOHa no cuctemu Cronmyuenux LITatiB AMEpHKH, OCKIIBKH,
BixmoBigHo 10 28 U.S.C. §1865, rpoMafssHCTBO € HEOOXIAHOIO YMOBOIO UISI BUKOHAHHS 00OB’SI3KiB
MPUCSHKHOTO 3aciiatens y genepaibHOMY Cy/TOUYHHCTBI.

KoncTurytiss Ykpainu HIYOro He Ka)e M[0J[0 3arajibHOI KUIBKOCTI MPUCSHKHUX Ta KUIBKOCTI T'OJIOCIB,
HeOOXimHMX [uia npuiHATTS pimeHHs. Koncrurynis Crnonydenux LlrtatiB AMEpuKH TakoX HeE
3a3Ha4a€ TOYHOI KUTBKOCTI MPHUCSIKHUX, ajie NpoueAypHi npaBuina ta BepxoBuuit Cyn BUXOAATH 3
MPaKTUKWA CHUCTEMH 3arajibHOTO TpaBa, Jie B pO3risili defepadbHUX KPUMIHATBHUX CIIPaB MPHUHSATO
MPU3HAYATH JBAHAILSATHOCOOOBHI CKIaJ Cyly NPUCSHKHUX. SIK y HUBUIBHHUX, TaK 1 B KPUMiHAIBHUX
crpaBax y cucTeMi (elepalbHOrO CyJJOYMHCTBA PIlICHHS NPUHMAa€ETbCA OTHOTOJIOCHO. TaKy MpakTUKY
CyAy NpPHCSHKHUX YKpaiHa 3amo3uyimiia 3 CUCTEMH 3BHYA€BOTO TpaBa, NMpoTe YKpaiHa Hemae no0pe
PO3BHHYTOI KOHLEMLIi CUCTEMH Cyny NpUCSKHUX. Lle MoXe BHKIMKATH JOJATKOBY HEBH3HAYEHICTh
KOHCTUTYLIMHUX rapaHTii.

Koncrutymist Ykpainu, Jaroud TapaHTIIO iCHYBaHHS CyIy NPUCSOKHUX, MIJHSUIA PsJ NMUTaHb, SKI
MaroTh OyTH BHpIIIEH] HACTYTHUM 3aKOHOAaBcTBOM. OJIHE 3 IMX MUTAHb — [1€ XapaKTep CyJOYNHCTBA,
1 5Ky GopMy cyly NpUCSDKHUX oOepe i cebe YKpaiHa — KOHTHHEHTaIbHOTO UM 3BUYAEBOTO IIPABa.
CyIOoYMHCTBO B KOHTHHEHTANILHIN €BpOII, HANPUKIAJ, HACIIAYyE IHKBI3UTOPHHN (ONMHUTYBAaIHHHN)
MiAX1T 10 pO3TJsy CIpaBH, KONH Cynis Oepe aKTHBHY Y4YacTh y TIpoOLEeci CyIO4YHMHCTBA. Y
KpUMIHAIBbHUX CIpaBax CyA[s pO3MOYMHAE NPOLEC, 3aYUTYIOUd OOBHHYBAYCHHS, YW HaBiTh
y3arajabHIOIOUH JOKa31; TAKOXK CYJ/I1 MOXKE BUKIMKATH TA CTABUTH 3alIUTaHHs CBIJIKaM y CIIpaBi.
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CynountctBo y Cnionmydenux IlltaTtax BizOyBa€eThCs 3a 3MarajbHOIO CHCTEMOIO, KOJIM CTOPOHU OEpyTh
aKTHBHY y4YacTh y TOAaHHI CBOiX goka3iB. Cymns € Habarato MacWUBHINIUM y IIilf CHUCTeMi: BiH
MEPEBAKHO pearye Ha 3alepeycHHs CTOPIH Ta BiJIIOBiJae HA MUCHMOBI uu ycHi 3amutu. Cymism
IITATIB Y KPUMIHAILHUX ClpaBax 3a00pPOHCHO KOMEHTYBATH JIOKa3H; YTPUMYIOTHCS BiJl I[bOTO, SK
nmpaBmwio, i cyami ¢enepanbHuX cyzAiB. CTOpOHM BiANOBiNaNbHI 32 BUKIHK CBIAKIB, 1 CymImi
3/1e0UTBIIOTO YHHKAIOTh TIOCTAHOBKM IM CBOIX BIACHUX 3amuTaHb. [lpuunmHa, YoMy cymii B
Crnonydenux IllTarax BillirparoTh Taky MacUBHY pPOJib, MOJIATAE B HAMAraHHI YHUKHYTH HEHAJICKHOTO
BIUIUBY Ha TMPHUCSKHHUX, apKe OC3CTOPOHHIN CyJ NPUCSHKHHX € HAWBAKIIMBIIIUM YHHHUKOM
3a0e3meyeHHst mpaB 0cobn Ta OOMEKEHHS Aep:KaBHOI BIAAM IIISTXOM 3alydeHHS TaKhX XKe, fAK 1
BiJIMIOBi/1a4, TPOMAJISH 70 BUPIMIECHHS HOTO JIOJII.

OTtxe, YKpaiHa NMOBMHHA YCBIIOMJICHO MiAXOAWTH IO MUTAHHS, SKAM caMe YMHOM il BTLIIOBAaTH
KOHCTHUTYIIIHY TapaHTiio CyAy HOpHUCSHKHHUX. SKmo YKpaiHa TO€OHYE IHKBI3UTOPHY CHCTEMY 3
CHCTEMOI0 CyIdy MNpPHUCSDKHUX, CXOXKOI0 1o Tiel, mo icHye B Cnomydyenux Lltatax Amepuku, TO
BUHHUKA€ BEJIMKHHA pPHU3UK, IO AaKTHBHA pPOJNb CYIAl TOCTaBUTh WiA 3arpo3y OE3CTOPOHHICTh
npucsokHuX. Lle cymepednTtrMe mpaBamM OOBHHYBa4€HOTO 1 JOCTOBIPHOMY PO3CIiAyBaHHIO OOCTaBUH
crpaBu. Skmo YkpaiHa HaciigyBaTHMe 3MarajibHy CHCTEMY, TO CYAOBiI Oyae HeoOXimHa 3po3yMiiia
cUcTeMa TMpOLeNYypPHUX 1 JIOKa30BHX TMpPaBWI JJS  CIOpPaBeAJIMBOrO 3a0e3leueHHs MpaB
00BHHYBau€HOTO, CIPaBEIJIMBOCTI CYJOBOTO IPOIECy, 0€3CTOPOHHOCTI MpHUCSHKHUX. OTKE, BaXKKO
MIEPEOI[iHUTH BaXKIJIMBICTh MaOyTHHOTO 3aKOHOAABCTBA JUISI BUKOHAHHS KOHCTUTYI[IHHUX TapaHTii.

ByTu npucsskHUM — 11€ HeJlerka Ipails 1 BUCOKa BiANMOBIAANBHICTh, OCKIJIbKA BUKOHAHHS OOOB’S3KIiB
MIPHUCSHKHOTO TOB’SI3aHE 3 BUPIIICHHSM JIFOJICHKOT JI0JTi, HEPIJKO Ha JOBI1 POKH.
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JAESKI IIPOBJIEMHI NUTAHHS HOYEPKO3HABYHUX JOCTIZKEHD Y CYHYACHHUX
YMOBAX HOBOI'O TIPOLHECYAJIBHOI'O 3AKOHOJIABCTBA YKPAIHU

VY3ynosa O.B., K.10.H., IOLEHT
3anopizvkuti HAYIoHANbHUL YHIgepcUmem
Kamora K.B., x.10.H., JOIICHT

Kracuunui npusamnuti ynisepcumem

CraTTs NpUCBsiUYeHAa KOMIUIEKCHOMY AOCIIKEHHIO OCOOIMBOCTEH MOYEPKO3HABUMX JOCIIIKEHb B YMOBax il
HOBOT'O KPHMiHAJIFHOTO MPOLECYATbHOTO 3aKOHOMABCTBA YKpaiHH. [IpUAiNS€ThCsI yBara OKpeMHUM Ipymam
TPYAHOIIIB, SIKi 3YMOBJICHI HEIOCTaTHHOKO IiJTOTOBKOI) MaTepialiB i MPOBEICHHS TOCHTI/KCHbB, IO
BUHHKAIOTh Y €KCHEPTiB. AHANI3YIOThCS BH3HAYCHHS TOHSITH BHCHOBOK CKCIIEpTa Ta HOTO 3MICT 3 OTJISIY
HOBHX IIOJIOXXCHb TIPOLECYATbHOTO 3aKOHOJIABCTBA. 3BEPTAETHCS yBara Ha HOBOBBEICHHS B JIHCTI
MIEPETOBOPIB EKCIEPTIB, IO JOAAETHCS IO EK3EMILISAPIB JOCIIIKCHHS.

Kniouoei cnosa: 6uchogok, excnepm, excnepmusd, OOKA3U, OOCHIONCEHHs, IUCM Nepe208opis, KPUMIHANbHE

nPagonopyuents, KPUMIHAIbHE NPOYECYaibHe 3AKOH0OA6CMB0, NOYEePKO3HABHE OOCIIONCEHHS.

V3ynosa O.B., Kamora K.B. HEKOTOPBLIE IIPOBJIEMHBIE BOIIPOCBI ITOYEPKOBEJUECKUX
WUCCJIEJIOBAHMII B COBPEMEHHBIX VYCJIOBHSIX HOBOI'O IIPOLIECCYAJIBHOI'O
3AKOHOJATEJIbCTBA VYKPAUHDBI / 3amopoxckuii HanMOHaJIbHBIA yHHBEpcuTeT, Kilaccnmueckuit
MIPUBATHBIA YHUBEPCUTET, Y KpauHa
CraTbs HOCBAICHA KOMIUIEKCHOMY HCCICIOBAaHUIO OCOOCHHOCTEH IMOYEpKOBEIUECKHX MCCIENOBAaHUH B
YCIOBHSIX JEHCTBHS HOBOTO YrOJIOBHOTO IPOLECCYAIbHOTO 3aKOHOAATENbCTBA YKpaWHBL Y JIensercs
BHHMaHUE OTIEIBHBIM T'PYIIaM TPYAHOCTEH, OOYCIIOBIEHHBIX HEIOCTATOYHON IIOJrOTOBKOHW MaTepHaoB
JUIsl TIPOBEJICHUS] WCCIIENOBAHMH, BO3HHUKAIOIIUX y 3KCHEPTOB. AHAIM3HUPYIOTCS OMNpENENCHUS MMOHATHH
3aKITI0YEHHE SKCIEPTa U €r0 COAEPKAHHIE C yIeTOM HOBBIX ITOJIOXKEHHI IIPOLECCyaIbHOTO 3aKOHOAATEIbCTBA.
Ob6parmaercst BHUIMaHHAE Ha HOBOBBEJICHHUS B OJaHKe NEPETOBOPOB IKCIEPTOB, MPHIAraeMOro K SK3eMILIIpaM
HCCIIe0BAHMSI.

Kniouegvie crosa: 6v1600, skcnepm, SKcnepmusd, OOKA3AMENbCMBA, UcCCiedosanue, ONAHK Nepezosopos,

Y2011068HO€ NPABOHAPYULEHUE, Y20I08HOE NPOYECCYANbHOE 3AKOHOOAMENLCINEO, HOUEPKOBEOUECKOe UCCIe008aHIE.

Uzunova O.V., Kaliuga K.V. SEVERAL PROBLEMATIC ISSUES OF GRAPHLOGICAL STUDIES
UNDER MODERN CONDITIONS OF NEW PROCEDURAL LEGISLATION OF UKRAINE /
Zaporizhzhya national university, Classical Private University, Ukraine

The article is devoted to integrated investigation of special features of graphological studies under the
conditions of new criminal procedural legislation of Ukraine. The author pays attention to certain groups of
difficulties that experts have to face. These difficulties are caused by insufficient preparation of materials for
carrying out the studies. The article analyzes the notion of expert’s conclusion and its contents taking into
account new provisions of procedural legislation. This paper dwells on the innovations in the letter of
negotiations between experts which is enclosed to the copies of investigation.

The authors point out that under modern conditions of the development of independent state of Ukraine we
witness a considerable growth of importance of criminal examination in legal proceedings in the process of
clearing-up the way of crime commission and getting scientifically grounded evidence. The conclusion of an
expert directly influences the process of proving a suspect’s guilt. Modern methodology of carrying out
graphological studies in Ukraine is still being formed, the processes of its improvement and further
development are still in progress. Methodological guidelines and legislative base that reflect these processes
are rather young and leave much to be desired. The improvement of legal settlement of fighting against crime
gains much importance in this process. A special role in counteracting crime is played by forensic
examination as a special form of introducing the achievements of scientific and technological progress into
legal proceedings.

Thus, the objective of the article is, firstly, to throw open the information about the realization of judicial
reform in Ukraine in the sphere of place and role of graphological studies/examination in legal proceedings
(civil, criminal, etc); secondly, to discuss practical issues of the problem; thirdly, to contribute to formation of
students’ scientific and practical conception of their ‘senior colleagues’ who study the legal sphere mentioned
above; fourthly to investigate the ways of fulfilling the tasks of establishing the actual performer of
handwritten notes/signatures; fifthly, the role of a graphologist under new conditions of criminal code of
practice of Ukraine. The aim is also to attract the students’ attention to modern state of rules of appointing
and carrying out graphological investigations under conditions of ‘settlement’ of this procedure. Because it is
at this stage of education a lawyer, or more precisely a legal procedure specialist and criminalist, can be
directed towards a correct understanding and skilful use of the resources of graphology, its methodology and
methodological guidelines and the processes of appointing, carrying out and implementing results in legal
proceedings.

We should stress that the activity of an expert in the process of problem solving is consistent, effectuated
according to a certain hierarchy of levels, phases, stages which make up the contents of the methods of
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investigation. The information about the possibility of carrying out such investigations will help future
lawyers (who want to get another advantage as an experienced specialist) to master the ‘art’ of clearing up the
truth to the full extent. To identify an actual performer of a handwritten note/signature one should address an
appropriate specialist. And when it is not just interest or counseling but a necessity to establish a certain jural
fact, one should turn to an accredited graphologist, a forensic expert, in a procedural form and with adherence
to all the requirements.

Special attention is drawn to the fact that in the process of crime investigation there often arises the necessity
of forensic examination of documents which are material evidence, which were used as a means of crime
commission or as a means of concealing traces of a crime or other documents which contribute to clearing-up
other circumstances of legal proceedings.
Key words: conclusion, expert, examination, evidence, investigation, letter of negotiations, criminal offence,
criminal procedural legislation, graphological investigation.

Y cydacHMX yMOBaX PO3BUTKY HE3AJIEKHOI JepkKaBU YKpaiHU CyTTEBO 3pOCTa€E  pOJIb
KPUMIHANICTUYHOI eKCHNEePTH3H B CYAOYMHCTBI NpH Mi3HAHHI MeXaHi3My BYMHEHHS 3JIOYUHY U
OTpUMaHHI HAyKOBO OOIPYHTOBAaHMX [IOKa3iB. BUCHOBOK ekcmepTa Oe3mocepeHhO BILTUBAE Ha
JIOBEJICHHS BHMHHU mimo3proBaHoro. [loremep ine ¢opMyBaHHS CydacHOI METOIAMKHM IPOBEICHHS
JIOCITI/DKEHb TIOYepKY B YKpaiHi, mporec ii BJOCKOHAJIECHHS Ta MOJANBIIOT0 PO3BUTKY. MeToauyHi
pexoMeHallii Ta 3aKoHOAaB4Ya 0asa, SKi € BIMOOpaKEHHSIM IHOTO TPOIIECY, IE JOCHUTh MOJIOAI Ta
JTAeKi BiJg TOCKOHAJOCTi. 3HA4YHOI yBaru B I[bOMY TpoIleci HaOyBae BIOCKOHAIECHHS IPABOBOTO
peryitoBanHs 00poThOU 31 37104MHHICTIO. OCOOIUBY POJIb Y TIPOTHIIT 3JIOYMHHOCTI BiAIrpae cymoBa
eKcmepTH3a sIK CBOepiaHa (opMma 3amydeHHs JOCSTHEHb HAayKOBO-TEXHIYHOTO IpOrpecy B
CYJOYHMHCTBO.

Y po3KpHTTi, pO3CTiayBaHHI Ta 3amoOiraHHi 3JI0YMHAM BaXJIMBE 3HAUCHHS MA€ TMPOBEIACHHS
MOYEPKO3HABUMX JOCTIDKEHb. BimoMo, 110 €(QEeKTHBHICTH MPOBEICHHS OYIb-SKUX TOCIIIKEHb
00’ €KTUBHO 3aJISKUTH BiJl CTaHYy 3aKOHOJIABCTBA, SIKUI PETYIIOE TIe mporiec.

Crnig 3ayBaknTd, MO (PaKTHYHO Ha 3aKOHOAABUOMY piBHI JOTeNep HE MOBHICTIO BPETYJIHOBAHO
MUTaHHS HAsSBHOCTI O(DIlIHHUX METOJUK CTOCOBHO YCIX HANpsMIB MPOBEICHHS JOCIIKECHb, IO €
OJIHIEI0 3 TPHYUH PI3HOTO TIYMAa4yCHHS METOAMYHUX PEKOMEHMAIlid 3arajbHOI Teopii CymoBOI
EKCTICPTH3H.

[Tpo6nemHi nuTaHHs Ta HaAOaHHS HOBOTO KpuMiHaIBHOTO MporecyanbHOro KoJaekcy YKpainu (ami —
KIIK VYkpainm) nyxe *BaBO OOTOBOPIOIOTHCSI HA YHCICHHUX Hapajax, ceMiHapax, KOH(epeHIisx i
KPYIJIMX CTOJIaX.

OTxe, MeTOIO L€l CTATTi €, MO-TIepIIe, 3pOOUTH AOCTYIHOK iH(opMalio mpo peanizamilo NpaBoBOi
pebopmMu B VYkpaiHi B YacTHHI MICII Ta pOJIi HOYEPKO3HABUOTO JOCIIPKECHHS/CKCIEPTU3U B
MPOBaPKEHHAX (IIUBLIBHOMY, KPUMiHAJIHHOMY TOIO); MO-APYyre, OOTOBOPHUTH MPAKTUYHI MPOOIEMHU
Hpolecy 3 TEMaTHKH; TO-TPETE, CIPHUATH CTAHOBJICHHIO HAYKOBHX Ta MPAKTHYHUX YSBJICHb CTYJICHTIB
npo iX «CTapIMX KOJIer», [0 JOCHiPKYIOTh BKazaHy MpaBOBY NpOOJIEMaTHKY; IO-4eTBEPTE,
JIOCITIMTY IIISXH peaji3allii 3aBJaHb BCTAHOBJICHHS BUKOHABIIIB PYKOITMCHHUX 3arKCiB/MiAMNUCIB; MO-
I’siTe, PoJib eKchepTa/creniaiicra moyepko3HaBus B HoBUX peanisix aii KIIK VYkpainu. 3BepHyTn
yBary CTYJACHTIB Ha Cy4YacHHH CTaH TEXHOJIOTii TPU3HAYCHHS Ta MPOBEIEHHS MOYEPKO3ZHABUMX
JIOCHI/DKEHb B YMOBaxX «BpETYJIOBaHHs» Ii€i mpoueaypu. bo came Ha npomy etari (popMyBaHHS
IOPUCTA, a TOYHIIIE MpOIecyalicTa Ta KpUMiHAIICTa, MOYKHA 30PIEHTYBaTH Ha BipHE PO3yMiHHSA Ta
BMiJIe BUKOPHCTaHHS MOKJIMBOCTEH IMOYEPKO3HABCTBA, HOr0 METOIUK 1 METOIMYHHUX PEKOMEH/AIii Ta
npoIleciB MpU3HAYEHHS, TIPOBEJICHHS, 3aCTOCYBaHHS PE3yJIbTATIB Y MPOBaPKEHHSIX.

[lig yac po3ciigyBaHHS 3J0YHMHIB 4YaCTO BUHUKAE HEOOXIJHICTh y KPUMIHATICTUYHOMY TOCIIIKEHH1
JOKYMEHTIB, 110 € PEYOBUMHU JOKa3aMH — BUKOPHCTAHHUX a00 K 3ac00y BUMHEHHS 3JI0YMHY, 200 SIK
3aco0y MPUXOBYBAHHS HOTO CITi/IIB, & TAKOX JIOKYMEHTIB, 1[0 CIIPUSIOTH 3’ SICYBaHHIO 1HIIMX 00CTaBUH
KPUMIiHAIBHOTO TIPOBAJPKEHHS.

Taxi mociiKeHHsI TPOBOAATHCS 3 METOIO 3°SICYBaHHS: UM BUKOHAHO PYKONHMCHHUH TEKCT (PYKOIMCHIi
3alucH) y JIOKyMEHTi (Ha3Ba JOKYMEHTa Ta WOTO PEKBI3UTH, rpada, psyIoK) MEBHOK 0CO000?; 9u
BUKOHAHI PYKOTHCHI TEKCTH (PYKOIMCHI 3al¥CH) y JIOKYMEHTI (JOKyMeHTax) (Ha3Ba JOKYMEHTa Ta
Horo pekBi3uTH, rpada, psAIoK) OIHIEI 0c00010?; Y BUKOHAHO MiAMKC BifJ iMeHI ocoOH (Ipi3BHUILE,
iM’s1, T0 0aTHKOBI O0COOM, BiJl iMEHI SIKOI 3a3HAYEHO ITIJIMUC) y JOKYMEHTI (Ha3Ba JIOKyMEHTa Ta HOro
pekBi3uTH, Tpada, PAIOK) TiEr0 0co0010, BiJ IMEHI SKOi BiH 3a3HAYCHHM, YM IHIIOK OCO00I?; YU
BUKOHAHO PYKOITMCHHUH TEKCT y JOKYMEHTI (Ha3Ba JOKYMEHTa Ta WOTo PEeKBi3UTH, rpada, PSIoK) I
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BIUTMBOM 30MBar0o4mx (pakTopiB (MPUPOAHUX, MTYYHUX)?; YW BUKOHAHO MIIANHC BiJ iMEHI OCOOH
(mpi3Bume, iM’s, Mo OaThbKOBI ocoOM, Bim IMEHI SKOI 3a3HAYCHO WIAMHC) Yy JOKYMEHTI (Ha3Ba
JOKyMEHTa Ta HOro pekBi3uTH, rpada, psAoK) Mil BINIMBOM 30HMBarouux (akTopiB (MIPUPOAHHUX,
WITYYHKX)?; 4u epedyBaiia 0coda, sika BUKOHaa PYKOIIMCHUI TEKCT JOKyMeHTa (Ha3Ba JOKyMEHTa Ta
Horo pexBi3nuTH, rpada, PIIoK), Y HE3BHYHOMY CTaHi?; 9 BUKOHAHO PYKOIMCHUHN TEKCT y JOKYMEHTI
(Ha3Ba TOKyMEHTa Ta HOro peKBi3uTH, rpada, pAAOK) HABMICHO 3MiHEHHM MOYEpKOM?; 0CO00I0 SIKOT
CTaTi BUKOHAHO PYKOMHUCHUH TEKCT?; 0 AKOI TPy 3a BiKOM HAJIC)KUTh BUKOHABEIb PYKOIUCHOTO
Tekcry [1]7

JismpHICTE eKcIIepTa MpH BUPIIIEHHI ITUX 3aBAaHb € ITOCITIIOBHOIO, MiATIOPAAKOBAHOIO TIEBHIN iepapxii
PiBHIB, €TaIiB, CTalil, 0 CKJIAAAKTh 3MICT METOUK JIOCIIIPKCHHSL.

[ndopmaniss mpo MOXKIMBOCTI MPOBEACHHS TAaKOTO JOCITIMHKEHHS OIMOMOXKE B TOBHOMY OOCS3i
OBOJIOJIITH «MHCTEIITBOM» 3’SCYBaHHS ICTHHH yCIM MaiOyTHIM HpaBO3HABIIIM, XTO XO4Ye OTPUMATH
11e OJTHY TepeBary, siK I0CBIqUEHOMY IOPHCTY.

3 Meroro iAeHTU(IKYBaTH BHKOHABIS PYKOIMCHOTO 3alUCY/MiANUCY, MOTPiOHO 3BepTaTtucs O0
BIZIMOBITHOTO (paxiBI. A KOJIM 1€ HE IMPOCTO IHTEpeC UM KOHCYJBTAIlisl, a HEOOXiAHICTh BCTAHOBUTH
BiJIMOBITHAN IOPUINYHAN (DAKT — IO aKpEAUTOBAHOTO (haXiBII-IOYEPKO3HABIII CYA0BOTO eKCIepTa i B
npolecyaibHild GopMi 3 JOTPUMAHHSIM BHMOT.

SK CBiTUHMTH TpaKTHKA, MiJ 9ac MPOBEICHHS CYAOBO-TIOYEPKO3HABYMX JOCHTIKEHb, y EKCIEpTiB
BUHUKAOTh II€BHI TPYAHOII, SKi 3yMOBIIEHI HEJOCTATHHOIO MIATOTOBKOIO MaTepiaiiB s IIPOBEIECHHS
JOCTIJDKEHb, 10 HAIXOMSITh Bijl CIIIYMX 1 CYIUIIB Ta HEIOCTATHLOI O0I3HAHICTIO CTOPIH Y MHUTaHHIX
MCTOAUK M HNPOBCACHHA LbBOTI'O BHUAY CKCICPTU3U, IO BIIJIMBAE Ha HKiCTB Ta TepMiHI/I BUKOHAaHHA
nocTiKeHb. Pa3oM 3 THM, TEpMiH PO3TIISATY CIIPaB Ma€ CYTTEBE 3HAUCHHS JUIA Cy0’ €KTIB TPOIIECIB.

VY KIIK VYkpainu, npuitaatomy BepxoBaoto Pagoro Ykpainu B kBiTHI 2012 poky, mHTaHHS CyIOBOT
EKCIEPTH3H MaiiKe He perjJaMeHTOBaHi.

Tak, 30kpema, BIACYTHI BH3HAY€HHS MOHATH MEPBHHHOI, TOMAaTKOBOI, TOBTOPHOI, KOMIiCiifHOI Ta
KOMIUTEKCHOI eKcrepTu3. Pa3om 3 THM, BU3HA4YEeHHS NUX MOHATH MAlOTh 3HAYEHHS JUIA peajri3amii
MPUHIMIIB CYJ0BO-CKCIIEPTHOI MAisUIBHOCTI, @ came: 3aKOHHOCTI, HE3aJIe)KHOCTI, 00’€KTUBHOCTI i
IMOBHOTH JTOCJIIIKEHHS.

Kpim Toro, nHopmamu KIIK Ykpainu nepenbadeHa MOXIIMBICTh MPU3HAYCHHS €KCIIEPTU3H HE TUTHKU
OJTHOMY €KCHEpTy a W eKCIepTaM, IO 3a CBOIM 3MICTOM HOCHThH KOMiciiiHHI Xapakrtep. [Ipu mpomy,
3aKOHOM HE BPETYJhOBAHO CTATyC KOKHOI'O €KCIIEpTa Ta MEX1 HOro OKpeMHX MOBHOBaXEHb, MOPSIOK
oprauizailii NMPOBEJCHHS TAKHX CKCIIEPTU3 Ta BHUMAJAKH CKIAJAaHHS HUMH OJHOTO YU OKPEMHX
BHUCHOBKIB. Lle TakoX CTOCY€ThCsI 1 BHITAJKiB, KOJH IS BUPIIICHHS 3aBJIaHHS HEOOXiIHE 3aiTydeHHS
EKCIIEPTIB 3 PI3HUX Tally3ei 3HaHb, TOOTO MPOBEICHHS KOMIUIEKCHOI ekcriepTu3u. OHAK, Y YHHHOMY
KIIK Ykpainu B3araii BiZICyTHI HOpPMHA HIOZ0 MOXIJIMBOCTI MPOBEJIEHHS TAKMX E€KCIEPTHU3.

Pazom 3 mum, girounm KIIK Ykpainu excrneprusza Moke IOpYydaTuCsl HE TIIBKH OJHOMY €KCIIEpTY,
eKcrepTaM, a W eKCHEepTHIH YCTaHOBi, MPOTe HE BHU3HAYCHO TMOPSAOK OpraHizaiii MpOBEICHHS
EKCTIIEpTH3H caMe B eKCIIePTHil ycTaHOBI, Oe3MmocepeTHbO EKCIEPTOM, KU MPAIOe B YCTAHOBI UM 11
KEepiBHUKOM.

Ha mincraBi HoBux monokeHb KIIK Ykpainu, KOpOTKO OXapaKTepH3yeEMO Ti 3MiHH, SIKMX 3a3Halia
HpoLeaypa NPOBEACHHS eKCIIEPTH3H.

[o-niepiue, 3a c1.242 KIIK Ykpainy, exciepTusa NpOBOANTHCS 3a 3BEPHEHHSIM CTOPOHH KPUMIHAIBHOTO
MPOBaKEHHS a0 3a JIOPYUEHHSM CIIIYOro CyIIi UM Cy.y, SIKIIO IS 3’ACyBaHHS OOCTaBHH, AKi MarOTh
3HAYEHHS )11 KPUMIHAIBHOI CIIpaBH, HEOOXIHI crieliiayibHi 3HaHHA. OTKe, i Yac CyJI0BOr0 PO3rIIAY
AK JI0Ka3 MOke OyTH HaJaHO OZHOYACHO /1B BUCHOBKH, BUKOHAHI Pi3HUMH €KCHEPTAMH 3 OIHHX i THX
MUTaHb, SIK 38 JOPYYEHHSIM CTOPOHM OOBHMHYBAu€HHS Tak i cTopoHH 3axucty. llopsa 3 Tum, y pasi
3aJIy4eHHS eKCIIEpTa CTOPOHOK0 3aXHCTy CAMOCTIMHO a00 3a Ti KJIOMOTAaHHSIM CIIIYUM CYAJCHO, CITiJ
MaTH Ha yBa3i, II0 HA BUPIIIEHHS EKCIEPTY MOXYTh OyTH IOCTABJEHI W 1HIN MMUTaHHS, SIKI MarOTh
3HAUCHHS JUIs1 KPUMIHAIBHOTO MTPOBAKEHHS Ta CYI0OBOTO PO3IIIAY 1 CTOCYIOTHCS 00’ €KTY TOCHIPKEHHS
Ta HE BHPIIITYBAIUCS TIiJl Yac MPOBEJCHHs €KCIIePTU3H, TPHU3HAYEHOT CTOPOHOI0 OOBHHYBaueHHs. Taka
MOXITUBICTh 3a0e3Meuye MOBHOTY JOCHDKCHHS YCiX MarepialibHUX 00’€KTIiB, SIBUI 1 MPOIECIB, SIKi
MICTATh iHpOpMaLio Npo 0OCTABUHHM CIIPaBH;
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ITo-npyre, cymoBa ekcmepTh3a MoXxe OyTH NpH3HAYECHA BiIpa3y K Micisg BHECEHHs iHdopmarii mpo
KpUMIiHAIbHE MPABOTNOPYILICHHS 10 €IUHOTO PEeECTpy JIOCYIOBHUX po3ciinyBaHb. lle € mo3uTHBHUM
HoBoBBeneHHsIM Yy HoBoMmy KIIK VYkpainu. Skmio panimnie micTaBoro MPOBEACHHS eKcHepTH3u Oyia
MIOCTaHOBa OpraHy Ji3HaHHS Ta CNIJYOTO, SIKa BUHOCWIIACS MICIs MOPYIIEHHS KPUMiHAIBHOI CIIPaBH,
TO B HOBOMY TIPOIECi Cy/JOBa EKCIepTH3a MOKe OyTH MpH3HAuY€Ha OApa3zy > MICIsA BHECEHHS
iH(hopMaIlii Ipo KprMiHAIBHE IPABONIOPYIIEHHS B €IMHUA PeeCTp TOCYAOBUX PO3CIiAyBaHb.

[To-TpeTe, y pa3i BiAMOBH CIiJ4Oro, MPOKypopa B 3aJ0BOJICHHI KIIOTIOTaHHS CTOPOHM 3aXUCTY PO
3aydeHHs eKkcmepra ocoba, M0 3asBWjIa BIANOBIAHE KIOMOTaHHS, Mae€ TPaBO 3BEPHYTHCS 3
KIIOTIOTAaHHSAM TIPO 3alydeHHs eKCIlepTa 0 CIia4oro cyami (Mpu 3aJ0BOJICHHI KJIONMOTaHHS —
eKCIepTH3a MPOBOJUTHCS OE3KOIITOBHO AJISI OCOOHM, sika 3BEpHYJAcCs 3 KIOMOTAaHHIM i J0Bela, IO
BOHA HE MOXKE 3aIyYUTH EKCIepTa CaMOCTIMHO uYepe3 BiCYTHICTh KOWITIB YH 3 iHIIUX 00’ €KTUBHHX
MIPUYIHH).

[To-uetBepte, HOBUM KIIK VYkpaiHu cyTTeBO 3MiHEHO BH3HAYCHHS MOHSATTS BUCHOBKY €KcCIlepTa Ta
fioro 3micty. 3okpema, cr.101 BCTaHOBICHO, IO BHCHOBOK €KCIIepTa — 1€ JOKIJIAIHHIA OIUC
MPOBEJICHUX EKCIIEPTOM JIOCIiPKEHb Ta 3poONieHl 3a iX pe3yiabTaTaMH BHUCHOBKH, OOTPYHTOBaHi
BIJIMIOBi/Ii Ha 3alMTaHHS, TOCTaBJIEHI 0COOOI0, sIKa 3alydmiia eKcIiepra, ado CIITYNM CYIJICI0 YU
CyJIOM, IO JIOPYYUB IPOBEJCHHS CSKCIEPTH3U. Y CBOKO uepry, c¢T.102 MICTHTh Nepesik OCHOBHUX
CKJIaJOBHUX 3MICTY BHCHOBKY €KCIIEpTa, Cepell SIKMX ITyHKTOM 6 3a3HaueHO, L0 BHCHOBOK ITOBHHEH
MICTUTH JOKIQJHUNA OIKC MPOBEAEHUX MOCHiIPKEHb, y TOMY 4YHCII METOIH, 3aCTOCOBaHI y
JOCHI/DKEHH1, OTpUMaHi pe3yNbTaTH Ta iX eKCIepTHY OLiHKY. To0TO, MOKHA AIWTH BHCHOBKY, IO il
Yac OIIHKKA CYJOM JBOX BHUCHOBKIB 3 aHAJOTIYHUX IMHTaHb, CKJIAJCHUX PI3HUMHU EKCIIEPTaMH, SKi
MOXYTh OyTH TMOJaHI SK CTOPOHOK OOBHMHYBa4deHHS, TaK 1 CTOPOHOIO 3aXWCTy, Ta y pasi ix
PO3XOJKEHHSI, MUTAaHHS 3aCTOCOBAaHMX CKCIIEPTOM METOZIB MaTUME BHpIIIANbHE 3HAYCHHS ISt
BpaxyBaHHsI Ta MOKJIAJCHHS pe3yJIbTaTiB €KCIIEPTU3U B OCHOBY PIlLICHHS;

[lo-m’siTe, 3AiICHEHHST €KCIePTU3H MOKJIAIa€ThC HA €KCIepTa, IKUM € YiTKO BH3HadeHa ocoba. Cif
3a3HAYNTH, 10 B 3akoHi Ykpaiau «IIpo cymoBy ekcrepTh3y» BCTAaHOBIEHO UiTKi BUMOTH JI0 OCi0, sKi
MalOTh MPaBO 3/AIMCHIOBATH CYJOBO-CKCIIEPTHY isUTbHICTh. [lo3uTrBHUM 3pymieHHsIM Y HoBoMy KITK
VYkpainu € KOHKpeTH3allisi 00cATY TpaB Ta 000B’SI3KiB EKCIIEepTa.

Tpeba mnpuaiIuTH yBary HOBiid, a TOYHIIIE OHOBIIEHIH WPOIEIypi NEPEroBOpPiB EKCIEPTIB, Y
NPOBA/KEHI SIKUX 3HAXOJATHCS Marepiald TOYEepPKO3HABYOTO JIOCHIDKEHHS 3 ocobamMu —
«3aMOBHUKaMm» (CITITYUH, CYIs, CIITYUE CyI/Is1, CTOPOHHM Ta 1HII YYaCHUKH MPOBADKEHHs) [2, 5].

VY mpakTuii BOHM Maibke KOXHOTO pa3y 3BEpTalOThCs 3 NMPOXAHHSIMH MPOKOHCYJIbTYBAaTH CTOCOBHO:
eKCIIePTHU3H, Ky BOHH IPH3HAYAIOTH, a SKIIO BOHHU IIOTO HE POOJIATH, TO POOJIATH TaKy KiIBKICTH
MPOIECYATbHUX 1 3 CyIOBOI €KCIEPTH3U IOMHIIOK, IO HaBITh JOCBIJYEHI EKCIIEPTU HE 3aBXKIH
MOXYTh «po3mHppyBaTn» M0 «abpakagadpy».

3apa3 meperoBopu O(OpMIIIOIOTECS B HHCBbMOBIH (opmi Jmctom mneperoBopiB (i Ne 1.), skuit
JIOJIAETHCSI IO EK3EMILISIPIB TOCIIKEHHS (eKCIepTa/CIieIiianicra).

ImocTpartist Ne 1. JIuct neperoBopis.

ILLB., mocaau oci0, siki KopoTkuii 3MicT IeperoBopiB, sKi pillieHHs MPUITHSTI
BEJIM TIEPEroBOpU
Jlara P P
BucHoBok ekcniepra (mpoTokon) Ne Bil«__ » 20 poky

[Ipu miaroroBui MaTepianiB A eKCIEPTU3H, POPMYIIOBaHHI MMTaHb €KCIEPTY IOMYCTUMI IonepenHi
KOHCYJIbTAIlii 0COOH, 10 PU3HAYAE EKCIIEPTU3Y, 31 CIIBPOOITHUKAMH Ta KEPIBHUKOM YCTaHOBH, KU
OyJie HaMpaBJICHO IIi MaTEPiaJy Pa3oM 3 IIOCTAHOBOIO PO MHpu3HaYeHHS. OOrOBOPEHHS % 0C00010, 1110
NpU3HAYMIA EKCIIEPTU3y, Ta EKCHEepTOM IMepediry MOOCHIKEHHS HEe DPEKOMEHIYETHCS 3 METOI0
3a0e3neueHHs 00’ €KTHBHOI OIIHKM €KCIepTH3H. BHHSATKH CTaHOBISATH BHUIIAJKH, KOJIH B EKCIEpTa
BUHHUKAE ]l Yac Iepediry I0Cii/PKeHHs HEOOXIJAHICTh B OTPUMAaHHI JOJaTKOBUX MaTepialliB s
nopiBHsUTBHOTO AociimkenHs. Lli MaTepianu Ha mpoxaHHs ekciieprta 30upae oco0a, KOTpa IpU3HAuMIIa
eKCIepTH3Y, MPOTe, NOTPiOHI IS LiJIeH JOCIIiPKEHHS. YMOBH iXHBOTO OTPHUMAaHHS MTOSICHIOE €KCIIEPT.
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Takoro * camMoro KpHMIHAJICTHYHOTO 1 IPOIECYadbHOTO aHalizy NOTPeOyoTh ¥ IHINI BHIA
JOCTIIKEHb.

ABTopamMu ANl HamucaHHS W€l cTaTi AOCHimKyBamucs poOOTH (a TaKOXK, 3aCTOCOBAHO OKpeMi
MOJIOKEHHST Po0iT) Takux BumaTHux BueHmx, sk B.I1. baxin, B.IL. box’eB, T.M. [loOpoBoibChKa,
B.I. Komicapo, B.O. KonoBanoBa, A.l. MannBeroBa, 3.C. Menenerceka, B.B. JlimoBchkmid,
B.I'. Jlykamesu4, B.®. OpnoBa, M.O. CeniBanoBa, A.b. ConosiioB, C.A. [umentok, M.1. XaBpoHroK,
0.0. Yygnses, C.A. lUleiidep, B.1O. lleniteko, O.B. KOnanpkwuii Ta iH.
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HOHATTSA «IHIII OBCTABUHU BUNHEHHSA KPUMIHAJIBHOT'O
MPABOIIOPYIHIEHHS» TA iIX TOKA3YBAHHS ITPH BUMHEHHI IIAXPANCTBA
HA OB’€EKTAX 3AJII3HUYHOI'O TPAHCIIOPTY

Bbocak O.0., ang’10HKT

Hayionanvha akademis 6HympiwiHix cnpag

VY cTaTTi BCTAHOBJIEHO Ta JOCHTIIKEHO OOCTaBHHHU HpeIMeTy JNOKa3yBaHHs, BKa3aHi y myHKTi 1 dactuhum 1
crarti 91 KIIK Vkpaioum 5Kk «iHIII OOCTaBUHM BYMHCHHS KPHUMIHAJIBHOTO IPABOMOPYIICHHSI.
OxapakTepru30BaHO 0COOIMBOCTI Ta BAXKJIMBICTh JOKa3yBaHHS IIMX 0OCTaBHH IPH PO3CIiTyBaHHI IIaxpaiicTBa
Ha 00’€KTaX 3ai3HUYHOTO TPAHCIIOPTY.
Knrouosi cnosa: o6cmasutu yuuHenHs waxpaicmed, nomepninuil, 06CMaHo8KA YHUHEHHs Waxpaicmed, CyCniibHo
Hebe3neyHi HACTIOKY A NPUYUHHULL 36 A30K YUUHEHHS Waxpaicmed.

Bocak O.A. TIOHATUE «JAPYI'ME OBCTOSATEJBCTBA COBEPIIEHUM YI'OJIOBHOI'O
MPECTYIUIEHUS» U UX HOOKA3BIBAHUS TIPU COBEPIIEHUME MOIIEHHUYECTBA HA
OBBEKTAX XXEJIEBHOJOPOXHOI'O TPAHCIIOPTA / HamwoHanbHas akaaeMuiss BHYTPSHHHX e,
Ykpauna
B crathe ycTaHOBIEHO W HCCIENOBAaHO OOCTOATENHCTBA MpeaMeTa JOKa3bIBaHUS, yKa3aHHBIE B IyHKTe 1
gacti 1 crateu 91 YIIK YkpauHbI Kak «dHBIE 00CTOATEILCTBA COBEPILICHHUS YTOJIOBHOTO IPABOHAP YIICHU.
OxapakTepH30BaHbl OCOOCHHOCTH W Ba)KHOCTH JOKAa3bIBAHUS 3THUX OOCTOATENHCTB TP PacCiIeTOBAHUI
MOIIEHHIYECTBA Ha 00BEKTaX KEJIE3HOIOPOKHOTO TPAHCIOPTA.
Kniouesvle cnosa: obcmosmenscmea cosepuienus MOUEHHUYeCmada, nomepnesuiuti, 06CmaHo8Kka cosepuienus.
MouleHHu1ecmea, 06uecmeenno onacHsle NOCIe0CMBUs. U NPUYUHHAS CBA3b COBEPUUEHUS MOWEHHUYECIEA.

Bosak O.A. CONCEPT «OTHER CIRCUMSTANCES A CRIMINAL OFFENSE» AND WHEN
MAKING DOKAZIVANIYA FRAUD AT THE RAILWAY / National academy of internal affairs,
Ukraine

The paper identified and investigated the circumstances of the subject of proof referred to in paragraph 1 of
Part 1 of Article 91 of the Criminal Procedure Code of Ukraine as "other circumstances of a criminal
offense.” The features and the importance of proof of these circumstances in the investigation of fraud in
railway transport.

Crime is understood as an element of the objective side of the crime, which occurred in a particular time and
place in a certain sense. Proceeding from the above, that scientists are not fully taken into account the other
circumstances of the criminal case. In particular, in the proof in the criminal process, especially must be
installed in the circumstances pertaining to the crime. This refers to the object and purpose of the following
signs of crime, which determine is the action or inaction in accordance with the criminal law, and if you have
time, place, method and conditions, conditions under which they occur.
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In terms of studying Biktumouoriunux aspects of fraud in railway transport are of significant interest for
socio-moral and moral-psychological characteristics of not only the behaviour of the victims, but also their
personality. This characteristic is relative in connection with a limited amount of information contained in the
criminal proceedings against the victim. During the study the inner world suffered from fraud attention should
be emphasized typology of victims. In some cases, the victim for a long time was familiar with the accused
and, handing him his property, did not suspect about his criminal intentions. In other cases, on the contrary,
the victim recently met with the accused and could predict the intent of the crime of fraud, however, a few
hours of communication trustingly transfers its property.

Furnished commit fraud on objects of railway transport is closely connected with the method of fraud.
Committing fraud, Scam creates the necessary environment that’s conducive to achieving the goal of taking
possession of property or right of that property by deception or abuse of confidence. This seeming familiarity
with influential people (presentation of business cards, photographs, autographs), demonstration of awareness
in certain matters, the offer of friendship, a story about yourself. Deception can be conclusive actions, which
include: the use of uniforms by a person not entitled to wear the change in appearance, shape or properties of
different objects when they are issued for other items to take possession of the property.

Key words: sovershenyya moshennychestva circumstances, the victim, the situation sovershenyya

moshennychestva, socially opasnvie consequences and prychynnaya Communications sovershenyya

moshennychestva.

[IpeameroM mOKa3yBaHHS € CYKYIHICTh OOCTaBHH, YCTAHOBJEHHS SKHX HEOOXITHO IS BUPILICHHS
3asB 1 MOBIAOMJICHD PO KPHIMiHAIBFHE TIPABOMOPYIIEHHS, TOCYAOBOTO 200 CyIOBOTO MPOBAKEHHS, ¥
TOMY 4YHCII Ha CTaaii BHUKOHAHHA CYAOBOTO DIillleHHS, HA SKid BXUBAIOTHCS 3aXOIH IS
BiJIIKOMyBaHHS 3aBAaHuX 30uTKiB. CykynHicTe 1ux oOcTaBuH mepembauena crarrero 91 KIIK
VYkpainu. 3okpema, y myHKTI | ctarTti 1 miei HOpMH 3a3HadeHO MPO HEOOXITHICTh JOKa3yBaHHS MOl
KPUMIHAIIGHOTO TPaBOIIOPYIIICHHS, M0 BKJIIOYAE y cede "ac, Mmicle, crmocid Ta iHm o0CTaBHHH HOTO
BUMHEHHS. BolHOYAac CYTHICTH i 3MICT BKa3aHHMX Y 3aKOHI «IHIIMX OOCTaBMH» BU3HAYAETHCS JIOCHUTh
MOBEPXHEBO 1 HOTPEOYE MOJAIBIIOTO AOCITIIKCHHS.

BuBueHHIO NUTaHHS [OKa3yBaHHS OJii KPUMIHAJIBHOI'O IPABOMOPYLICHHS, 30KpeMa 00CTaBUH HOro
BUYMHEHHS, TPUIIICHO YUMAaJI0 YBard B HaBUAJBHIN JiTepaTypi Ta HAyKOBO-TIPAKTUIHUX KOMEHTaPSIX
no KIIK VYkpainu. 3Ha4HHMi BHECOK y JOCIHIKEHHS IBOTO MUTaHHS 3pobmnn A.f. JyOuHchKuii,
M.M. Muxeenko, B.M. Teptumauk, B.T. Tomin, O.I1. Puxaxos, B.I1. llu6iko Ta iHmn HaykoBmi. Y
po0oTax [WX TPABO3HABIIB YyCTAHOBIICHHS IHIIWX OOCTaBMH YYMHEHHS KpPUMIHAIBHOTO
NPaBOMOPYIICHHS, 10 1 paHillle BKIIOYANKCS A0 NpEAMETy IOKa3yBaHHSA, a Hapa3i BKa3aHUX Yy
nyHkTi 1 dvactunu 1 crarti 91 KIIK VYkpaiam, posrisgaerbcs B 3araibHOMY HOpsaky. Ilpote
YCTAQHOBJICHHS 1HIIMX OOCTaBUH yYMHEHHS LIaxpaicTBa Ha 00 €KTax 3aJli3HUYHOTO TPAHCIIOPTY HE
PO3KPUTI Ha IOCTATHLOMY HAYKOBOMY PiBHI Ta MOTPEOYIOTh J01aTKOBOTO BUBYCHHSI.

Merta craTTi: YCTAaHOBUTH Ta JOCTIJIUTH iHIII OOCTaBHHM YYMHEHHS MIaxpalicTBa Ha 00’ €KTax
3aJI3HUYHOTO TpaHcopTy. Oxapakrepu3yBaTy 0OCOOIMBOCTI Ta BarOMICTh I0Ka3yBaHHs LIMX 0OCTaBUH
IiJ1 9ac BUBUCHHS IIaxXpaicTBa Ha 00’ €KTaxX 3ai3HUYHOTO TPAHCIIOPTY.

Bu3Hauarouu 3MiCT MOHATTSA «11ois 3510unHy», C.M. CTaxiBChbKUH 10 iHITUX 00CTaBHH, AKi HEOOX1THO
BCTaHOBIIOBATH IIiJ{ 4Yac JOKa3yBaHHS, BIHOCHTH JIaHi MPO TMOTEPIIJIOro, 3a HEOOXiTHOCTI PO
xapakrtep Horo Jid, y>KUTi 00BHHYyBau€HUM 3aX0JU MO0 MMPUXOBYBaHHA 31m04nHy [1, 24]. Lo aymky
MU TOJIISIEMO, OCKIJIBKH JJIi TOBHOTH, YCEOIYHOCTI ¥ 00’€KTHBHOCTI JIOKa3yBaHHS HEOOXIJIHO
BCTAaHOBHUTH YC1 0OCTaBUHH YYHMHEHHS KPUMiHAIBHOTO TPABOIIOPYIICHHSI.

Y HaBuanbHIM JiTEepaTypi 3a3HAYEHO, WO iHII OOCTABMHM BUYMHEHHS 3JIOUMHY TEK MOXYTh MaTH
CYTTEBE 3HAUCHHS, HAITPHUKIIAJ, IEBHA TOBEIHKA TIOTEPIIJIOrO, sKa MepeayBaia BUMHCHHIO 3JI0YUHY,
MOJXK€ CTaTH MIiJACTaBOI Ui TOTO, 100 PO3MNISAaTH Jii BHHHOTO SIK Taki, 10 BYMHEHI I Yac
TIEPEBHIIEHHS MEX HEeOoOXiTHOT 000pOHU ab0 B CTaHi CHJIBHOTO JYIICBHOTO XBUIIIOBAaHHS; MOBEIiHKA
00BHHYBAUEHOTO ITiCJIs BUNHEHHS 3JI0YMHY MOXKE CBITUUTH TPO JiHOBE KasTTs Tomo [2, 71].

3MiCT TOHSTTS «iHII OOCTAaBUHM BYMHEHHs 3JIOYMHY» JUIs PI3HUX 3JI0YMHIB YKa3ye, M0 MOXe ix
BUPI3HATH 3-TIOMIXK iHMUWX. Jlo 1MX (akTiB MPUHHATO BIJHOCHTH CYCHUIBHY HeOe3IeKy JisHHS,
NPOTUIIPABHICTb, 3aCO0M Ta 3HAPSAAMAS 3JO0YMHY, HaHi MPO TOTEPIUIOro BiJ 3JI0YMHY, a 1HOAI
XapakTep WOro Jii, 3/ificHeHi 00BUHYBAaYE€HUM JIi1 U IPUXOBaHHS 3I0YnHY [3, 67].

OTxe, HE MPETCHIYIOUM Ha OCTATOYHICTh, YBa)Ka€MO, IO IIiJi yac JOKa3yBaHHS IIaxpaiicTBa Ha
00’€eKTax 3aJi3HUYHOTO TPAHCIIOPTY IO iHIIUX OOCTaBWH, SIKi HEOOXiTHO BCTAHOBUTH, CIiJ BiIIHECTH
BIJOMOCTI NP0 MNOTEPIIOro, OOCTAHOBKY BUMHEHHS LIaxpaiCcTBa, HOro CycmiJbHO HeOe3neuHi
HACJIIJIKUA Ta MPUUMHHUK 3B’ S130K MK HUMH Ta 0€3MM0CePEHIM YUHMHEHHSM 3JI0UHHY.
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3rigao 3 wactuHO 1 crarrti 55 KIIK Ykpaiau, nomepninum y KpuMiHATHPHOMY MPOBAKEHHI MOXKE
Oytu (izuuHa ocoba, SKiii KpUMIHAJIBHUM MPABOMOPYIICHHSAM 3aBAaHO MOPaIbHOI, (i3udyHOi abo
MaiHOBOI IIKOAM, a TaKOX IOPHIWYHA 0c00a, SKii KPUMIHAILHUM IPaBOMOPYIICHHSM 3aBIaHO
MaifHOBOI mKoAM. AJsie 0coba MOTEPIIOro BaXJIMBA HE JIMIIE 3 MPOLECyalbHOI TOUKU 30py, BOHA €
CYTTEBUM €JEMEHTOM KpPHUMIHANICTUYHOI XapaKTePUCTHKH JOCTI/DKYBaHO! KaTeropii 3J0YHHIB.
BimomocTti po ocoby >kepTBH Oe3mocepeqHbo JOMOMAaraloTh YCTAHOBUTH OOCTaBUHH TOMIl 370YHHY
[4, 47]. [ToBemiHKa MOTEPIJIOTO MOXE MaTH Pi3HI BUSBH: BiJl MOBHOI BIKTUMHOCTI, BPa3IHBOCTI JI0
BIUTMBY IIaxpasi, HEUTPAIILHOTO CTABJCHHS JI0 OCTAaHHBOTO YW AKTUBHOI mpoTuiii Homy. OCKiTbKU
94acTo MOTEPITI caMi IPOBOKYIOTh YYMHEHHS MIOAO0 HUX OOMaHHHX Aii, TOMy ¥ BigOyBaeTbCs MOis
MPOCTYIKY. Y 3B 53Ky i3 iuM, A.®D. O0nakoB BU3HAYAE [BA KPUMIHATICTHYHI THITA TOTEPIILUTUX:

— HeHTpanpHUK (KOJHM CIIOCIO JKUTTA MOTEPIIOro He BIUIMBAE HA 3apOJPKEHHS Ta peani3amilo
3JIOYMHHUX HaMIpiB);

— 3 MPOBOKAIIMHOI TOBEAIHKOIO (KOJIH 0co0a ONHUHSAETHCS B PpOJ KEPTBH BHACIHIJOK
«TIOIITOBXOBOI» ToOBeMiHKM). Ll moBeminka Moke MaTH NBi (OpMH: aKTHBHY (PKepTBa cama
CTBOPIOE KPUMIHOTEHHY OOCTAaHOBKY, il TIOBEQIHKY MOYKHA PO3TIIANATH SK MPSAMY 49U MOOIYHY
MTPOBOKAIIiI0) 1 MacuBHY [5, 66].

Y KOHTEKCTI JOCHIIKEHHS 0COOM IMOTEPIJIOro BiJ IaxpaicTBa JIONUILHO BCTAHOBUTH CTaBJICHHS
nmotepniioro 10 Gaxty oOMaHy MIOAO0 HROTO YM HOTO CTAaBIEHHS O TOTO, [0 BHACTIJIOK BUSBICHHS
BIIACHOI JTOBipH 10 TIeBHOI ocobu (0cib) oro Oyio omnrykaHo. AKTyadbHICTh TUTAHHS PO CTABICHHS
0 oOMaHy 3 OOKy IMOTEpIIMX 3yMOBJICHa HHM3KOH oOcTaBuH. [lo-mepie, MopaibHi I[IHHOCTI Ta
CTEPEOTHIIN JIIOJUHH BiJirpatoTh BXKIIMBY POJIb Y pO3POOIICHHI Ta PEryIIIOBaHHI CTpaTerii MoBediHKH.
I3 i€l mo3uIlii BUBYEHHS 1HANBITyaTbHO-TICHXOJIOTIYHUX H OCOOMCTICHUX OCOOIMBOCTEH MOTEPITIIINX,
[0 BIUIMBAIOTh HA iX CTaBJICHHS 0 OOMaHy, HaJa€ MOXJIHMBICTh BUSBUTH BaKJIUBI JCTCPMIHAHTU Ta
perynaropu (GopMyBaHHS CTEPEOTHINIB MOBEAIHKH. [10-1pyre, BUBYCHHS OCOOIMBOCTEH OIIHIOBAHHS
MOTEPIUIMMH BYMHKIB 3JIOYMHII-IIAXpasi SK akTiB MOBEIIHKH, IO MalOTh MEBHY MOTHBAIlIO Ta
HACNIJIKA 7Sl TTOTEPIIIOT0, 1a€ MOXKJIMBICTh TITUOOKO BUBYUTH C(Eepy MOPANBHUX YSBIEHB 1 PiBHA
BIKTUMHOCTI KEPTBH Ta POLMIMPUTH KPUMIHATICTHYHI 3HAHHS PO MCHXOJOTIYHI 0COOIMBOCTI 0cOOn
mraxpasi.

VY muaHi BUBYEHHS BIKTMMOJIOTIYHUX ACHEKTiB IIaxpaicTBa HAa 00’€KTax 3aJli3HUYHOTO TPAHCIOPTY,
3HAYHUH 1HTEpEeC CTAHOBJSATH COIIaTbHO-MOpAbHA Ta MOPAIBHO-TICHXOJIOTIYHA XapaKTEepPUCTUKU He
JIMIIIE TIOBEAIHKHM MOTEPIIMX, a ¥ iX ocoducrocTti. Ll xapakTeprcTHka € BITHOCHOIO Yy 3B’SI3KY 3
00MeXEeHUM 00CSITOM BiIOMOCTEH, IO MIiCTATHCS Y KPUMIHAIBHUX MPOBADKEHHAX MO0 IMOTEPITLIHX.
[lig gac mocmipkeHHS BHYTPIIIHBOTO CBITY MOTEPIUIMX BijJ IIaXpaiicTBa, yBary CiiJl aKkIEHTYBaTH
TUTIOJOTII ToTepniinX. B oqHUX BUMaaKax MOTEPHUINIA yIPOJOBK TPUBAJIOro Yacy OyB 3HalOMUH 3
0oOBHHYBau€HUM 1, TIepefaroud WOMY CBOE MaifHO, HE IiJ03pIOBaB PO HOro 3JI0YMHHI HaMipu. B
IHIIMX BUMAJKaX, HABIAKW, MOTEPIIUIHN HENIONaBHO IO3HAHOMHBCS 3 OOBHHYBau€HUM 1 MIr Om
nepenoaunuTH 3I0YMHHI HAMIpH Iaxpasi, OJIHaK 3a JIEKUIbKA TOJWH CIIJIKYBaHHS JIOBIPJIUBO IMEPEIaE
CBOE MaiiHO.

st TeHmeHIis CHOCTEpiraeTbes i MijJ yac maxpaiicTBa Ha 00’€KTax 3ali3HUYHOTO TpaHCIopTy. Ha
MIJCTaBl aHaji3y KpUMIHAJIBHHMX CIpaB, JOXOJIMMO BHCHOBKY, IO YaCTIIIe MOTCPHUIMMHU Bif
Imaxpaicrsa Ha 00’€KTaxX 3aJli3HMYHOI'O TPAHCIIOPTY CTalOTh 0COOM 40JIOBIYOi craTi (61%), pimme —
ocoOu xiHouoi craTti (39%). 3a kpuTepieM BiKy HOTEPHUINX BiJl HOTO 3J04YMHY HANIOBIpIMBILINMU €
ocobu BikoM Bif 18 o 40 pokiB (45%), He MeHmn AoBipiuBi ocobu Bix 40 mo 65 pokiB (39%), a
HaiiMeHII AoBipauBUMH € ocobu 1o 18 pokis (12%) Ta Big 65 pokis (4%).

Amnasti3 0co0M MOTEPIIIOro BiA IIaxpaiicTBa B 3ai3HUYHHUX IMOTATaX MOKHA 3IMCHIOBATH IUIIXOM
BUBYEHHS 11 cowiaibHO-IeMorpadiuHoi XapakTepUCTHUKH, IO OXOIUIIOE TaKi O3HAKHU, SIK CTaTh, BIK
MOTEPITINX, PIBEHb OCBITH, CTaBJICHHS A0 Pi3HUX cdep kuTTs. JlemMorpadivni Ta comiagbHi 03HAKH
MAalOTh BXKIIMBE 3HAYCHHS JIJISl BABUCHHSI 0COOW TIOTEPIILIIOT0, OCKIIBKH caMe BOHH HAJIAIOTh IMiJICTaBU
Uil pO3YMiHHS OCOOMCTOCTi, BimOOpaXkaroTb Micue JIIOJUHA B CYCHiJBbCTBi, 1i B3a€MHHH 3
HABKOJMINHIMH, HAJAIOTh MOXIUBICTh TJIHOIIEC BUBYUTH MPUYMHM BYMHEHOTO IOJ0 HHUX 3JIOYUHY,
CTYHiHb BIKTHMHOCTI, 3HAWTH MUIAXH Ta COCO0OM 1X ycyHeHHs. KpiM 11poro, corianbHo-neMorpadivHi
O3HaKM Jal0Th MOXKJIMBICT BU3HAYMTH HOBI jpKepena iHopMalii mpo moTepmijioro Ta BpaxyBaTH ix
i Yac po3ciliAyBaHH [IaxpaicTB.
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ITopsim 3 BUBYCHHSAM OCOOM IOTEPIILIOr0, HEOOXIAHO 3MIMCHUTH TaKOX PETCIbHUN aHaji3 THX
0o0cTaBWH, y SKUX BiH mepeOyBaB, misB. [TOHATTS 0OCTAaHOBKM OXOIUTIOE IHPINE KOJO SBHII, HIiX
OesnocepenHi (i3uuHI YMOBH, Yy SKHX 3JIHCHIOBAU 3JI0YMH. TOMy, aHaNi3yr4d isTIbHICTB
MOTEPIIOr0, HE CJIiJi OOMEXKYBATHCS JIMIIC BUBYCHHSM WHOTO IICHUXOJIOTIYHUX YU OlOJOTIYHHUX
XapakTepucTuk [6, 281].

Jo iHmmx oOcTaBWH, SKi HEOOXIAHO BCTAHOBHUTH IIiJl Yac JOKAa3yBaHHS IIaxpaiicTBa Ha 00’€KTax
3aJ1I3HUYHOTO TPAHCIIOPTY, HAJIC)KUTh 0OCMAHO8KA BUNHEHHS KPUMiHAIIBHOTO MIPABOTIOPYILICHHS.

OO0cTaHOBKa BUMHEHHS 3JI0YMHY € €JIEMEHTOM CHUCTeMH OO0’ €KTIB, SBHII] 1 TIPOIIECIB, IO B3AEMOIIIOTH
MK CO000, XapakTepu3yIOTh BHPOOHWYI YMHHHUKH ¥ iHII YMOBH OO’ €KTHUBHOI peajbHOCTI, IO
CKJIAJIUCS HAa MOMEHT IOMii 3JIOYMHY Ta B CYKYIHOCTI BIUIMBalOTh Ha CIOCIO HOro BUYWHCHHS
(MexaHi3M), SIKUM BUSIBIIIETHCS B CIIiIaxX, IO BU3HAYAIOTh OCOOIMBOCTI 11i€i cuctemu [7, 39].

CnymmanMm € tBepmkeHHss B.Jl. bepHasza, skuif 10 CTPyKTypd OOCTaHOBKH BYHMHEHHS 3JIOYHHY
BIJHOCHTh TICBHI €JIEMEHTH: a)MaTepiajbHe cepeloBHIIe, TOOTO dac, Micie, 00’€KT, Makpo- i
MIKpPONIOTOAHI ~ YMOBHW;  0) OpraHizaliiiHO-ympaBliHCbKE  CcepeloBHIIE, TOOTO  BHPOOHHYO-
¢yHKIiOHANBHI 00’€KTH, TPABOOXOPOHHI EIIEMEHTH; B) COLIATHHO-TICUXOJIOTIYHE CepeoBHUIIIe:
MIKpPOKJIIMAT y KOJIEKTHBI 32 MiclleM poOOTH, IIHHICHY Opi€HTAIlif0, IICUXOJOTIYHy OOCTAaHOBKY 3a
MiciieM pokuBaHHs [8, 45].

Hampuxian, ocoba HiKONM HE Tife BUYMHATH MIAXPACTBO HA 3ANI3HUYHUN BOK3all YU OyIb-SKUN
IHIIWA 00’ €KT 3aJi3HUYHOTO TPAHCIIOPTY, SKIIO i Oyae BilOMO, IO Ha IOMY 00’ €KTi TMPOBOISATH
OTIepaTUBHE BiJNpAIfOBaHHS BUSBICHHS (aKTiB yYMHEHHS 3JI0YMHIB. AOO0 He OyJe BUYMHATH
MPaBOMOPYIIEHHS B YMOBaX MAacOBOTO CKYIUEHHs MMAacaKUpiB, OCKUIBKA B IOMY pa3i CKJaaHile
BCTAHOBUTH HEOOXITHHNA IICUXOJIOTIYHMA KOHTAKT 1 HAATO BEIUKA KIJIBKICTH CBIJIKIB.

VY cBoto yepry, H.®. Ky3neropa po3risgae 00CTaHOBKY SIK CYKYITHICTh YMHHHUKIB, 1[0 B3a€EMOIIOTh
(Jrozeii, MaTepiaJbHUX MPEIMETIB, MPUPOAHUX 1 COLIaTBHUX MPOLECIB), B YMOBAX SKUX BiIOYBA€THCS
CycIipHO Hebe3neuHe mistHHs [9, 45].

[Hupmre mousTTst 0ob6ctaHoBKHN mporonye B.€. KoproyxoB. BiH posrismae 3mouuHHY MisUTBHICTB SK
CUCTEMY, IO MOENHYE CyO’eKT, mpouec (crocid, 3acobu), BimoOpakaroyd OOCTaHOBKY BUYHWHCHHS
3JI0YHHY, SIKa OXOILTIOE CHCTEMY 00’ €KTiB, MPUPOAHI YMOBH, 00’ €KT MocsATaHHs, chepy AiSUTBHOCTI YU
noOyTy, a TakoX NeBHI Komiuiekcu. [Ipomec B3aemomii TBOX CHCTEM BiJOyBaeThCs 3a HMEBHUX
NPUPOJTHO-KIIMATHYHUX, COI[IaIbHAX YMOB, SIKi BU3HAUYAIOTh, MO-TIEpILE, BAPIaTUBHICTh BUHUKHEHHS
CIiJIIB 3JI0YMHY, [TO-APYTe, 3aKOHOMIPHOCTI 3MiHH CITi/IiB 37104HMHY B vaci [10, 45].

O0’exTHBHa 0OCTaHOBKA, IO OXOIUIIOE O0’€KTH, SBUINA Ta IMPOLECH, IO B3aEMOIIOTH Yy MEBHHUX
oOCTaBMHAX Miclsl i 4Yacy, € NMPUYMHOIO, IO BIUIMBAE Ha 3JI0YMHHY NOBENIHKY Inaxpas. B omHmx
BUTIAJIKaX CYKYIHICTh IIMX YMHHUKIB CHpHUs€ a00 HaBiTh i1CTOTHO TOJETIIYE 3aCTOCYBAaHHS MEBHHX
croco0iB 1 mpuifoMiB mraxpaicTBa. [HOJI mIaxpasM ITOBOIUTHCH CIICIIAIBHO BHIO3MiHIOBaTH abo
CTBOPIOBATH 3py4HilN st cebe yMOBH JJisi BUYMHEHHS 3JI04MHIB. HasBHICTH THIIOBOI OOCTaHOBKH
MOJKEe BKa3yBaTH Ha 3aCTOCYBaHHs THUIOBUX CIIOCOOIB 3JI0YMHIB, HIO JIa€ MOXJIMBICTH TMPOTHO3YBAaTH
Hii maxpasi sSK Ha erani BYMHEHHS, TaK 1 NPUXOBYBAaHHs 3J0YMHHOTO IIOCATaHHS, ONTUMAalbHO
TUTAHYBaTH Ha I[iil OCHOBI IEPIIOYEproBi ciiayi Aii Ta onepaTnBHO-po3mIyKoBi 3axonu [11, 190].

Tomy, OIiHIOIOYKM 0OCTAHOBKY, MOTPIOHO CIIBBIIHOCUTH JIii IIaxpas Ta 3aJUIICHI CJIIIU 3 TUITOBUMH
cutyarismu. Sk 3a3nadae M.I. €HikeeB, CHIiJOYTBOPEHHS 3JI0UMHY Ma€ HampsM BiJl CHOCOOY
KPUMiHAIICTUYHOMY Mi3HAHHI — BiJl CHiZiB Y MaTepialbHOMY CEPEJOBHUIL IO MOBEAIHKOBOI CUCTEMHU
3nounHIs. CiiTunii BUKOHY€E CKIIA/IHI Mi3HABAIbHI 3aBJIaHHS 3 MOJCTIOBAHHS MEBHUX il 3JIOYHMHIIS T
YCbOTO 3JI0YMHY 3arajoM 3a OKPEMHUMH O3HaKaMH CIOCOO0y HOro TOBEAIHKA B 30BHILIHBOMY
cepenopuili. Jlo okpeMHX O3HaK CcrocoOy TIOBEIHKH 3JIOYHHI)I B 30BHINIHEOMY CEpEIOBHUIII
HaJeXXaTh: I[IHHICHI Opi€eHTalii, JuHAMiKa I[iIeyTBOpeHHs (TomepeaHs o0AyMaHICTh abo
CTIIOHTAHHICTh, IMITyJbCHBHICTh), O3HAKH CUTYaTHBHOI OOYMOBIICHOCTI TIOBEIiHKH, BHOIpKOBa
CHPSIMOBaHICTh HOrO CBIIOMOCTI Ha MEBHI TI'pynu 00’ €KTiB; IHOWBIAyaJbHUH CTWIb AiSIBHOCTI,
MOCJIAOBHICTh M 1 MPOMIKHHX OIepamiid, iX CHCTEMHICTh W aCHCTEMHICTH, IO 13 3O0BHIMIHIX
00CTaBHH peTeNFHO BPaXxOBaHO, YAM HEXTYE 3JI0UMHEIb, O3HAKH MIOMPABOYHUX JIill Ta iX 0COOIUBOCTI;
PiBEHDb 3arajJbHOTO XHUTTEBOTO Ta KPUMIHAJIBLHOTO OCBiAY, BOJIOAIHHS MpodeciiHuMU NpuiiomMmamMu i
HABUYKaMH, 3HAPSAIMS [ii, SKUM HaJaHO TepeBary, AMHAMIYHI OCOONHMBOCTI Jiif; 3MaTHICTH [0
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BOJILOBOTO HAIPY>KCHHS, CTAaOUTBHOCTI IUICTOCATHEHHS, €MOIIIHOI CTaOLIBPHOCTI — HECTIMKOCTI,
IIACTHYHOCTI a00 PUTIAHOCTI (CXHIBHOCTI 0 peajizaiii HaMideHuX IIaHiB, HE3AaTHOCTI 3MiHIOBATH
iX y HOBUX 00CTaBHMHAX), aJICKBATHOCTI BiJOUTTs 00’ €KTUBHOI OOCTAHOBKM; CTABJICHHS 3JIOYHMHIIS IO
TOJIOBHOTO JIOCATHYTOT'O Pe3yJbTary, MOOIYHUX PE3yJIbTaTiB, 0COOJUBOCTI BUKOPUCTAHHS PE3yJIbTATIB
y mogansIioMy mijgeyropenHi [12, 385].

OOcTaHOBKa BUMHEHHS MIaxpaiicTBa Ha 00 €KTax 3aJi3HUYHOTO TPAHCIIOPTY TICHO TIIOB’s3aHa 3i
cnoco0oM mIaxpaiicTBa. YUWHSIOUM HIaXpadCTBO, IIaxpail CTBOPIOE HEOOXiAHY OOCTAaHOBKY, ILO
CTIpHs€ JOCATHEHHIO METH 3aBOJIOJIHHS MaiiHOM YM INPaBOM Ha Ii¢ MalHO HUIIXOM oOMaHy abo
3JIOBXKUBaHHA A0Biporo. Lle i BmaBaHe 3HaHOMCTBO 3 BIUTMBOBHMH JTIOABMH (TIpeA’ IBJICHHS Bi3UTIBOK,
¢dororpadiii, aBTorpadis), AEMOHCTPYBaHHS MOIHPOPMOBAHOCTI B MEBHUX MUTAHHSX, IPONOHYBAHHS
IpykOu, po3moBiap mpo cebe. OOMaH TakoXX MOXKE TONATaTH B KOHKITIOJCHTHUX HifX, A0 SKHX
HaJeXaTh: BUKOPUCTaHHS (POPMEHOTO OnsTy 0c00010, IO HE Ma€ MpaBa WOTO HOCWUTH, 3MiHA
30BHIIIHBOTO BHUTJISAY, (QOPMH UM BIACTHBOCTEH PI3HUX NpPEAMETIB, KOMW iX BHIAAIOTH 3a i1HIII
MPEeIMETH 3 METOIO 3aBOJIOJITH MafHOM.

[Iaxpai BUKOPUCTOBYIOTH JIMLIE CIPHUITINBY OOCTAHOBKY Ul BUMHEHHS CBOIX MPOTHUIPABHUX HiSHb.
I3 mporo muranas O.B. BomoxoBa 3a3Hauae, M0 B 3arajJbHOMYy 3Ha4e€HHI OOCTAaHOBKAa BYMHEHHS
37I0YMHY — 1Ie ¥ 4ac, i Mice. [IpoTe po3risiHyTHi BUA 37I0YMHY, MEPEBAXKHO, PEaNli3yIOTh Y MiCIIX
BEJIMKOTO CKYITYECHHS JIIOJIeH, Y THX MICISIX, /e JIOAW Haidactinie OyBarOTh 31 3HAUHUMH CyMaMH
rpomreid. 3 iHIOro OOKY, BEJIMKE CKYMUEHHS JIFOJIEH IMOJIeTTy€e MIaxpa€eBi BUOIp )KEPTBU i MONANBIIE
BHAKE 3HUKHEHHS [13, 16].

[laxpaiictBO Ha 00’€KTax 3aJli3HUYHOTO TPAHCIOPTY CYNPOBOOACYEMbCA HACMAHHAM CYCHINbHO-
Hebe3neyHux Hacniokie. KOHKpeTHI 3JOYMHHI HACTINKW BUYWMHEHHs IIaxpaiictBa Ha 00 €KTax
3aJI3HUYHOTO TPAHCIIOPTY MOXYTh TOJNATaTH B 3aBJaHHI BiJINOBIHOT MaifHOBOI IIKO/AHM, 30KpeMa, y
nepexo/i MaifHa i3 3aKOHHOT'O BOJIOJIHHS YW PO3MOPADKEHHS moteprniamM abo iHmoi ocodu Ao
HE3aKOHHOTO BOJIOJIHHS YU PO3NOPS/KEHHS [IMM MaiiHOM BUHHHM YH {HIIMMHU OCOOAMH.

CorriasibHI BIACTHBOCTI HACHIJIKIB 3JI0YAHY 3YMOBIICHI BaXKJIMBICTIO OXOPOHIOBAHHX KPHMiHAJIHHUM
3aKOHOJABCTBOM CYCIUJIBHHUX BiJJHOCHH, iX 3HAYYILICTIO Ui PO3BHTKY CYCIUIBCTBA Ta ACpiKaBU. Y
3JI0YMHHUX HACHIJKaX BaKJIMBO PO3PI3HATH iX (i3MUHYy CYTHICTh 1 cycmibHy. @Di3nuHa CyTHICTh
3IMIOYMHHUX HACIIJKIB MOJIATAE€ B KOHKPETHHUX 3MiHaX, SIKi HACTAIOTh Y 30BHIIIHEOMY CBITi: BUJIYYEHO Y
BJIACHMKA MaiHO, 3aBJIaHO MOTEPIIOMY TUIECHHX YMIKO/pKeHb. CyCHiibHa CYTHICTH 3JIOYMHHHX
HACJIIJIKIB TOJIATAE B 3aBJaHHI IIKOJIU CYCIJILHUM BiJIHOCMHAM, MOIIKO/PKEHHI YW 3HHUINEHHI MEBHUX
CYCHIIBHUX BiJJHOCHH: T030aBJICHHS BJIACHUKA MOXKJIMBOCTI KOPHCTYBATUCS MalHOM, IOTIipIICHHS
37I0pOB’s TIOTEPITIOTO BiJl 3aBJAHUX HOMY TIIECHUX YIIKOJDKEHb TOIIO.

VY KpUMiHATFHOMY MpaBi MPUYUHHKUN 3B 30K — 3B 30K MK CYCHUILHIUMH SIBUIIAMH, TIPU SIKOMY OJIHE
siBUIIE (CyCHIbHO HeOe3INeuHe MisiHHA) 3aKOHOMIPHO, 3 BHYTPIIIHBOIO HEOOXITHICTIO YTBOPIOE iHIIIE
SIBUIIE — 37I0YMHHI Hacminku. [lpu ipoMy, mepiie 3 HUX € MPUYHUHO, iHIIe — HacmiakoM [ 14, 44].

[TpuunHHMIA 3B’ 130K YCTAHOBIIOETHCSA MIXK CYCITIJIBHO HEOC3MEUHUM JisIHHSIM 1 TICBHUMHU 3MiHAMH, 5IKi
BOHO CTBOPHJIO B pEaJIbHOMY CBITi. TOMY /11 BUKOHAHHS I[bOT'0 3aBJIaHHS MOTPIOHO BCTAHOBUTH:

1) yCi O3HaKW TEBHOTO IiSHHS, BU3HAYUTH HOTO MOMKJIMBOCTI CIPUYMHUATH TI€BHI HACIIiJKH,
MePEKOHATHUCS, 110 JisTHHS cripaBli OyJi0 BAMHEHO 1 caMe 1i€r0 0co0010;

2)  0cOOJMBOCTI i O3HAKHM CIPHYMHEHHUX HACIIJKIB, 0 MAIOTh XapaKTep CYCHiJbHO HEOEe3MeYHOl
IIKOJIH, X PO3MIp, TSKKICTh, KUTBKICTB 1 4ac HACTaHHS;

3) MPUIMHHUM 3B’ 30K MK HUIMH Y JOBEJCHHS TOTO, IO HOTO HEMAE.

OcoONMBICTh MPUYMHHOTO 3B’S3KYy MJI 4Yac maxpaicTBa Ha 00’€KTax 3aJIi3HUYHOTO TPAHCIOPTY
MOJISITa€ B TOMY, IO BHHHHH, MOBIJOMIIAIOYM HENpPABAMBI BiIOMOCTi, YBOIUTb B OMaHy oco0y,
YHACIJIOK YOTr0 OCTaHHA Iepenae MaiiHO BUHHOMY. Tomy oOMaH a00 3710BXKHMBaHHs JOBIPOIO 3aBXKIU
MepeaAyOTh 3aBOJIOJIHHIO MAalfHOM 1 3HAXOMAATHCS 3 HUM Yy NPUYMHHOMY 3B’s3Ky. 3a Opakom i€l
MOCJIIZIOBHOCTI BUKIIIOYAETHCS CKIIAJ MIaxpaicTBa, a cami Jii, 32 HAABHOCTI HEOOXITHHMX IS LbOTO
03HAaK, MOXXYTh YTBOPIOBATH 1HIIWH CKJIaJ 37104YMHY a00 HalexXaju A0 BiJHOCHH LUBLUILHO-IIPAaBOBOTO
M aIMIHICTPATHBHOTO XapaKTepy.

JIJIs  TpUTATHEHHsT BHMHHOTO JI0 KpPHUMIHANBHOI BIAMOBIJAJILHOCTI 3a CYCIUIBHO HEOE3NneYHUi
pe3ynbTaT, MOTPIOHO BCTAHOBUTH MPUYUHHUINA 3B’ 130K MiXK Ji€t0 (0€3AisUTLHICTIO) 1 1M PE3yJIbTaTOM.
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OcHOBY 3104MHHOT 1ii (0e3Iis7IbHOCTI) B IIaXPalCTBI CTAHOBUTH 0OMaH a00 3JI0BXKHBAHHS JOBIpOO.
Tomy HEOOXiTHO TOBOPHTH TPO MPUIMHHUN 3B’SA30K MDK OOMaHOM (3JIOBKHBAHHSIM JIOBIpOIO) Ta
3aBOJIO[IHHSIM MaiiHOM (IIpHI0aHHI MpaBa Ha MaiHO). OOMaH, Oyay4ud CIOTBOPEHHSM ICTHHH 200
3aMOBYYBaHHSIM IPO iICTHHY, MOXE HE MPU3BECTHU JI0 TIOMUJIKU MOTEepIiyioro. Lle 3anexuts He TUIbKH
Bil MaiicTepHOCTI OOMaHy, a ¥ BiZ OCOOMCTHX SKOCTEH IOTepIijoro, MHOro 3araixbHOTO
IHTENEKTYalIbHOTO PO3BUTKY, 3HAHHS a00 THX 00CTaBHH, MO0 SIKUX YYMHSIOTH OOMaH, CTaBJICHHS 110
maxpast TOIo. SKmo morepninii nepeaae MaiHO IIaxpar HE TOMY, 110 TOBipUB Horo oOMaHny, a 3
AKOi-HeOyAb 1HIIOT MPUYNHH, HATPUKJIIA, 31 CIIBUYTTS, TO CKJIAMy IIaxpaiCTBa HEMAE, TOMY IO MiX
oOMaHOM 1 IepeJJaHHsIM MaifHa HeMae PUIUHHOTO 3B’ 53Ky [ 15, 321].

IcTuHHO MOOPOBIIBHUI XapaKTep Mae MepeaHHs MaifHa Mij] Yac maxpaicTBa, JOCKOHAIUM IUISIXOM
3JIOBXXKMBaHHS JIOBipoto. DakT JOBipH, IO TEpPEAyE 3aBOJIOAIHHIO, BUPAKAETHCA B JIOOPOBUIEHOMY
nepesaHHi MaifHa 9u TpaBa PO3MOPSHKATHCS MallHOM, SKIIO I[bOMY (akTy mepeayroTh oOMaHHi il
MiJI03PIOBAHOTO, CIPSMOBAHI Ha Te, MO0 BUKJIMKATH JI0 ceOe NMOBipYy, a MOTIM UM CKOPUCTATHUCS 3
METO BUMHCHHS 3JI0UHHY.

3a3HaueHe CTOCYEThCS 1 BHITAIKIB, KOJIM OOMaHHUMH IisIMHA OYIIO JOCATHYTO JIMIIE Oe3M0cepeTHbOTOo
pe3ynpTaTy — OMaHy MOTEPILIOTo, IPOTE 3aBOJIO{IHHSI MaifHOM He BiAOYIIOCS 3 MIPUYUH, HE 3aJICKHIX
Hi BiJl MigO3pIOBaHOro, Hi Bij motepmijoro. [lo-iHImIOMYy OmWiHIOIOTH OOMaH, SIKHH HE CIPUYMHUB
OMaHy, YHACIIJOK YOT0 IIaxXpar0 He BJAIOCS 3aBOJIOITH YYXKOK BIACHICTIO. OCKUTEKH MTPOTUIIPABHUI
pe3ynbTaT He HACTAaB, BIAIOBIIHO, HE OYyIIO i MPUYUHHOTO 3B’ SI3KY.

Ha mnepexonanns O.B. Cmarmroka, ocoONMBICTh NPHUYMHHOTO 3B’S3KY M Yac IIaxpaiicTBa IOJSrae B
TOMY, III0 BHHHHIA, TIOBIIOMJISIFOYM HETPABAWBI BIIOMOCTI, YBOAWUTH B OMaHy OCOOY, BHACIIJIOK 4YOrO
OCTaHHS Tepenae oMy MaifHO (OTXKe, MiJ Jac IraxpaiicTBa 0OMaH abo 3JIOBKHUBAHHS JIOBIPOIO 3aBKITH
HepeIyIoTh 3aBOJIOIIHHIO MAfHOM 1 TIepeOyBarOTh 3 OCTAHHIM Y MIPUYUHHOMY 3B’s13KY) [16, 77-78].

OTxe, MpH IAXpaiCTBI NPUYMHHUNA 3B’A30K iCHYE€ MK TakUMU OOCTaBUHAMHU: 3 OJHOTO OOKY,
MOBIJIOMJICHHSIM HETIPaBAWBHUX BiIOMOCTEHl ab0 3aMOBYYBaHHSAM (IIPUXOBAHHIM) BiJOMOCTEH,
MOBIIOMJICHHSI SIKHX OyJIO0 HEOOXITHWM, IO CIHPHYMHIIO MOMUJIKY MOTEPIIIOro, 3 iHIIOrO0 OOKY,
nepelaHHsIM OCTaHHIM MaiiHa BUHHOMY. 32 YMOBH CYKYITHOCTI IIMX OOCTaBWH, HasBHUI 3aKiHUYCHUH
CKJIQJI IIaXPaCTBa: aJKe SAKIIO HeMpPaBIUBI BiIOMOCTI HE MPU3BEIIH JI0 3aBOJIOIHHS MaiHOM, MAaTUME
Miclle JIMIIe 3aMax Ha IIaxpaicTBo. Yce Ie Jae IMiJCTaBH BBaXKATH, IO HIAXPaliCTBO Mae€ MEBHI
03HaKH, SIKi JaI0Th MOXKJIMBICTh BIJIOKPEMUTH 1I€H 3JI0UUH BiJ IHIIMX (hopM BUKpajieHHS: 1) ocoba, sika
JOOpOBIBFHO TIepesiac BUHHOMY MaifHO (TpaBo Ha MaifHO), IOMHJIKOBO BBaXka€, IO OJep KaHHS —
nepenaHHs MaifHa € TpaBOMipHHM; 2) oco0a, sika mepenae BUHHOMY MaiHO, HE YCBIIOMITIOE (haKT
37104MHY; 3) pa3oM 3 IepeJaHHsIM MaiiHa (TpaBa Ha MaifHO) BUHHOMY NIEpPEIalOTh i yCi IIOBHOBAKCHHS
BiiacHuKa (abo ix yactuny) [17, 113-114].

BpaxoByloun BHKJIAZieHE, MPONOHYEMO cepel IHIMMX OOCTaBMH YYMHEHHS KPHUMiHAJIBHOIO
NPaBOINOPYIIEHHS, BU3Ha4eHuX y nyHKTi 1 wactunu 1 cratti 91 KIIK Ykpainu, posrisgaru:

1)  BiZOMOCTI PO MOTEPILIOro;
2) 00CTaHOBKY BYMHEHHS KPUMIHAJILHOT'O MTPABOIIOPYIIICHHS,
3) HACTaHHS HACJIJIKIB 1 HASBHICTh MPUYUHHOTO 3B’SI3KY Mi’K HUMH Ta JIiSIMH.

Hapa3i unnaanii KITIK Ykpainu Hi B 3a3HaueHildl, HI B OKpeMill mporecyainbHiii HOPMi HE BH3Ha4ae
HEOOXI1IHICTh YCTAHOBJICHHS MPUYKMH W YMOB, IO CIPHUSUIM BUMHEHHIO 3JIOUHHIB cepel 0OCTaBHH, IO
MiJUIATaI0Th JTOKAa3yBaHHIO. YBaXKaEMO 1€ MiaXil HE MOCUTh VyAanuM. 3a3HaueHi OOCTaBHHH
HEOOXiTHO BCTAaHOBIIIOBATH B KOXHOMY KPUMIHAJIILHOMY TIPOBAJKCHHI 3aJUIsi YCYHEHHS TPHYUH
YUMHEHHS IaXpaiCcTB 1 HeMOMYIIeHHs X Hamam. Halry mo3uiiiro 1mo/10 mboro NUTaHHs 00IpyHTOBAaHO
y creniaiabHil JliTepaTypi.

Lleit mepemik 00CTaBUH, II0 MOXYTh HaleKaTH A0 «IHIIMX» BIAMOBIIHO 10 MyHKTY | dactmHu 1
crarti 91 KIIK Vkpainu, He € BUYEPITHUM 1 MOKE€ 3MIHIOBATUCS 3AJICKHO BiJl TSHIKKOCTI BUMHEHOTO
3JI0YMHY, 0COOH, siKa HOro BUMHMIIA, 1 THIIHUX YMOB.
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TH®OPMAIIIMHA JOBIJIKA ITPO ABTOPIB

AopuxocoB [Imutpo CepriiioBuy — 3700yBau kadeapu [HMBUILHOTO TIpaBa 3amopi3bKOTro
HAI[IOHAJIFHOTO YHIBEPCUTETY

bapnakosa Jlimin B’siyecnaBiBHa — acmipadT Kadeapw aIMIiHICTpaTUBHOTO IIpaBa Ta
aJMiHICTpaTHBHOI AisuTbHOCTI HallloHanbHOTO FOpUIUYHOTO YHiBepcUTeTyY iMeHi SApocnaBa Myaporo

BoxunnoBa Ipuna MakcumiBHa — acmipanT kadenpu Teopii Ta icTopii aAepkaBu 1 IpaBa
3armopi3pKoro HalliOHAIFHOTO YHIBEPCUTETY

Bounapenko JImutpo CepriiioBuy — crapmumii Bukiagad kadeapud aAaMiHICTPATHBHOTO,
roCHoJapchKoro Ta (iHaHcOBOrO mpaBa bepAsHCHKOTO iHCTHTYTY AEP’KAaBHOTO Ta MYHIIMIAaIbLHOTO
ynpasiiaas KitachaHOTO IpUBAaTHOTO YHIBEPCUTETY

Bocak Oabra OuaekciiBHa — ax’toHKT Kadenpu KpuMiHaiIbHOTO Tporecy HarionansHOi akamemil
BHYTPILIHIX CTIpaB

Boasniok Osnexcanap AMUTPOBHY — CTapIInii iHCTIEKTOP BiiIEHHS BIIPOBAIKEHHS 1HHOBAIITHIX
METOJMK HAaBYaHHS HaBYAJIHHO-METOJANYHOTO IeHTpy HarioHanpHOI akageMii BHYTpIIIHIX CTIpaB

I'anzenko Ouaexcanap OJgexkcaHapoBHY — K.FO.H., JIOIIGHT, JOLEHT Kadeapu Teopii Ta ictopii
JiepkaBH 1 mpasa 3aropizbKoro HalllOHATEHOTO YHIBEPCUTETY

I'ynak Onena BacuimiBHa — K.F0.H., JOUEHT Kadenpu aaMiHiCTpaTHBHOTO Ta (h)iHAHCOBOTO IIpaBa
HauionansHoro yHiBepcuteTy OiopecypciB i MpUPOJOKOPUCTYBaHHS Y KpaiHH

KypasasoBa I'anna CeMeHiBHA — K.[0.H., JOLIGHT, 3aBiqyBad Kadeapu KOHCTUTYI[IHOIO Ta
TPYAOBOTO MpaBa 3aropi3bKoro HAIliOHATHHOTO YHIBEPCUTETY

3ad6poaa [Imutpo I'puropoBu4 — K.10.H., 1oneHT KpumMcekoro ¢axynsteTy OnechKoro Iep:KaBHOTO
VHIBEPCHTETY BHYTPIIIHIX CIIPaB

Kaniora Kapina BikTopiBHa — K.10.H., JOIIEeHT KadeIpu KPUMiHAIBHOTO MPOIIECY Ta KPUMIHATICTHKH
[HcTuTyTy mpaBa im. Bomommmupa Crammca KinacmdHOro TpPHBATHOTO YHIBEPCHUTETY, CTapIIUit
excriept cexkrtopy Ne 1 BTK3 OBC HAEKI] npu 'VMBC Vkpainu B 3anopisbkiii 00acti, Maiiop
Mininii, )xypHaiict razets "CycHiibcTBo Ta 30pos”

Kapnos Hikigop CemeHoBuu — 1.10.H., ipodecop, npodecop kadeapu KpUMIHAIBHOTO IMpOLECY
HamionansHoT akaiemMii BHYTpIlTHIX CTIpaB

KamkapoB Ouaekciii OjekcaHapoBu4 — K.10.H., CTaplInii HayKOBHH cHiBpoOiTHUK Kpumcbkoro
¢baxynabrery OnechKoro Aep>KaBHOTO YHIBEPCUTETY BHYTPIIIHIX CIIPaB

Kousiomoens Tersina OuiexkcaHapiBHa — 11.10.H., ipodecop, 3acoyXeHud IopucT YKpaiHu, 3aBigyBay
Kadeapu agMIHICTPAaTHBHOTO Ta TOCIOJAPCHKOTO IpaBa, JeKaH IOPUAMYHOrO (akyibTeTy
3amopizbKOro HalllOHAJILHOTO YHIBEPCHTETY

Jlappuk Tanmna BosogmmupiBHa — [.10.H., JOICHT, 3aBimyBad Kadeapu MpaBO3HABCTBA
[TonTaBchKOro yHIBEPCUTETY €KOHOMIKH 1 TOPTiBII

Jlommmubkuii Muxaiino BacuaboBu4 — K.10.H., JIOUEHT, npodecop Kadeapu aJMiHICTPATHBHOTO
npasa i npouecy HarionansHoi akazemil BHTpIlLIHIX cipaB

JliotikoB IlaBio CepriiioBuy — 1.10.H., JOUEHT KadeaApH aAMiHICTPATHBHOIO Ta TOCHOAAPCHKOIO
npaBa, 3aCTYIHUK JIeKaHa 3 HAyKOBOi pOOOTH IOPUINIHOTO (pakyiIbTeTy 3armopi3bKoro HallioHAIEHOTO
YHIBEPCHTETY

MaprtunoB Muxona IlerpoBuu — K.J0.H., CTapmuii BUKIagad Kadeapd KOHCTHUTYLIHHOTO Ta
TPYZOBOTO TpaBa 3armopizbKoro HaIliOHATEHOTO YHIBEPCUTETY

Mocwsona3 Cepriii OnekcanapoBu4 — JI.10.H., JOICHT, IPOPEKTOP 3 HABYAIILHOI Ta HAYKOBOI poOOTH
VYHiIBepCUTETY Cy4acHHUX 3HaHb

Hetreca Kartepuna [@'puropiBna — acmipanT xadenpw [OUBIIBHOTO TMpaBa 3amopi3bKoro
HAIlIOHAJILHOTO YHIBEPCUTETY
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Omenbssaunk Cepriii BoioauMupoBUY — K.10.H., CTapIINi BUKJIanad KaQeapy KOHCTUTYLIHHOTO Ta
TPYIOBOTO TIpaBa 3armopi3bKoro HalliOHATHHOTO YHIBEPCUTETY

MaBnenko Hartanisn I'puropiBHa — K.J0.H., CTapIINii HAYKOBHH CHiBPOOITHUK BiAilny opraHizamii
HayKOBO-JI0CJIiTHOI poOoTH HamioHakHOT akaiemMii BHYTpPINIHIX CIIpaB

IosoBunkina Pycnana HOpiiBHa — acucrent kadenpm Teopii Ta icTopii mep:kaBum 1 mpasa
3amopi3pKoro HaliOHATEHOTO YHIBEPCHUTETY

Ipaco Ouexcanap OJjiekcaHAPOBUY — K.I0.H., JOLEHT Kadeapu HMBIIBHOTO MpaBa Ta IpOLECY,
cynast 3anopi3bKOTr0 OKPYKHOTO aaMiHICTPATHBHOTO CYAY

Po:keniok Onena OsexcanapiBaa — 3100yBad HarionansHOTO yHIBEpCHUTETY Iep:KaBHOT IOJATKOBOT
CIty>k0u YKpaiHu

CanmanoBa Ogena IOpiiBHa — K.10.H., JIOIEHT, npodecop kadeapu aaMiHICTPaTUBHOTO IpaBa Ta
poriecy XapKiBChKOT0 HAIlIOHAFHOTO YHIBEPCUTETY BHYTPIMIHIX CITpaB

Camoiinenko [I'eopriii BajepiiioBuu — K.F0.H., JIOICHT, NOICHT KadelApu IMBIIBHOTO TIpaBa
3anopi3bKoro HaIllOHATBHOTO YHIBEPCUTETY

Cksipebknii Lnas OgeroBuy — 11.10.H., TOIEHT, JOUEHT Kadeapn KOHCTUTYIIHHOTO Ta TPYIOBOTO
mpaBa 3anopi3bKOro HaliOHAIEHOTO YHIBEPCUTETY

Cymkin Cranicnas OunexcanapoBud — 3100yBau Kadenpu IUBIIBHOrO TmpaBa 3aropi3bKoro
HaI[IOHAJILHOTO YHIBEPCUTETY

Cpomuu Mukona IBaHOBHY — K.H. 3 Jep)K. YNPaBIiHAA, AOIEHT Kadenpu Oi3Hec-aIMiHICTpYBaHHS
Ta npasa [lonTaBchkoi nepkaBHOI arpapHOi akaaemii

Tumenko Ixais BikTopiBHa — K.J0.H., JOUEHT Kadeapu TrocmoiapchbKO-NPABOBUX TUCIIMILIIH
HaBYAIIbHO-HAYKOBOTO 1HCTHUTYTY TpaBa Ta Mcuxoorii HarionansHOI akagemii BHYTPIIITHIX CIpaB

Y3ynoBa Oxcana BacwiiBHa — K.J0.H., JIOLIEHT, JOLEHT Kadenpu KpUMiHAIBHOTO IIpaBa Ta
MpaBoCyAs 3amopi3bKOro Hal[ilOHANEHOTO YHIBEPCUTETY

®enopuak Irop BikTopoBMY — B.0. HavalbHWKA BIJIUTY PpO3CIiAyBaHHS 3JIOYUHIB Yy cdepi
rocnoaapcbkoi aismbHOCcTi YMBC Yikpainu B KipoBorpaachekiii o6acTi

®dininoBa Tersina JleoHiniBHa — cy/is PIBHEHCHKOTO amesIiiftHOT0 roCIoAapChbKoro Cy Ly

Yepueit Bonogumup BacniboBuY — K.10.H., TOLEHT, [lepmuii npopeKkTop 3 HABYAIBHO-METOAUYHOL
Ta HayKoBO1 pobotu HarioHanpHOT akajeMii BHYTPIIIHIX CIIpaB

leBuyk Ougaexcanap MwuxailioBH4 — acuCTeHT Kadeapu aaMiHICTPaTHBHOTO TIpaBa Ta
aJIMIHICTpaTHBHOI AisTbHOCTI HallioHamsHOTro FOpUAMYHOTO YHIBEpCcUTeTY iMeHi SIpocinaBa Myaporo

usan Jmurpo CeprifioBu4 — K.J0.H., JOLEHT, JOLEHT KadeApu MpaBo3HABCTBAa IHCTUTYTY
YIpaBJIiHHS Ta IpaBa 3arnopi3bKOro HalOHAJIBHOTO TEXHIYHOTO YHIBEPCUTETY

HImapin Irop OunexcanapoBuu — acmipant IHcTuTyry mpaBa imeHi Bomomumupa Crammca
KitacuuHOTO NpUBAaTHOTO YHIBEPCUTETY

Ilep6a BikTopis MukonaiBHa — 3700yBau kadenpu KpuMiHaNBHOTO Tmporecy HamioHambsHOT

aKajieMil BHyTpIIIHIX CTIpaB

——...*...——
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BUMOTI'HM IO OPOPMJIEHHS CTATEM Y
“BICHHUK 3AIIOPI3LKOI'O HAIIIOHAJIBHOI'O YHIBEPCUTETY”
(CEPI4 ,,JOPU/IUYHI HAYKN”)
Jlo npyKy mpuiiMaroOThCs HAYKOBI CTaTTi, Jic MPUCYTHI TaKi HEOOXiqHI eleMeHTH, nependadcHi m.3 [locTaHoBH
npesunii BAK Ykpaiuu Ne 7-05/1 Bix 15 ciuns 2003 p. (Bronerers BAK Ykpainu, Ne 1, 2003)
e ITocranoBka mnpoGsieMH y 3aralbHOMY BUIVIAAI Ta 11 3B’A30K 13 BaXIMBUMH HAyKOBHMH 4YH
NPaKTUYHUMH 3aBJAHHIMHU;
e AHaJi3 ocTaHHIiX JocaiXKeHb i myOikamiii, B SIKMX 3aI109aTKOBAHO PO3B’S3aHHSA JaHOI MPOOJIeMH i Ha
SIKi CITUPAETHCS aBTOD;
e BuninenHst HeBUpilleHNX paHillle YaCTHH 3arajibHOI MPO0JIeMH, KOTPUM IPUCBIUYETHCS JaHa CTaTTS;
e MopmyJIIOBaHHA LiJIeli CTATTI (TOCTAHOBKA 3aB/IaHHS);
e Bukiax OCHOBHOro Marepiajdy MOCTIIKEeHHS] 3 IOBHMM OOIDYHTYBaHHSIM OTPHMaHHMX HayKOBHX
pe3yJbTaTiB;
¢ BucHOBKHM 3 1aHOT0 AOC/i/ZKeHHS i MePCNEKTHBH MOJANBIINX PO3BIIOK Y TAHOMY HANPSMKY.

1. MAKET CTOPIHKH

Jlnst opuriHan-MakeTa BUKOPUCTOBYEThCS (hopMaT A4 3 TAKHMH MOJISIMU:
BepxHe Ta HIKHE 1O — 2 CM, JIiBe TIOJIe — 3 cM, TpaBe moie — 2 cM, mpudTt Habopy — “Times New Roman”,
14 xerap, MKPSAKOBUHN IHTEPBAJ — OIYTOPHHUI.

2. TUIIOT'PA®CBKI NIOTOKEHHSA TA CTUJIL
YJIK HaOHpaeThCs B MEPIIIOMY PSIKOBI CTOPIHKU 1 BUPIBHIOETBCS 34 JIBUM KpPAa€eM. 3aroJIOBOK CTATTiI HAOMPAETHCS B
HactynHoMy 3a Y JIK psinkoBi i BUpiBHIOETBCs ocepeauHi. [10TiM yka3yroTh: Npi3BHILa, iHIiaIn aBTOPIB, iX HocaaH,
VUYCHI CTYICHI, 3BaHHS, HIDKYC — wMmicye pobomu (kypcusom). Jlami po3TAIIOBYIOThCS AHOTALIl YKPaiHCHKOO,
pociiicekoro (3-5 pedenn) Ta aHrmchKo0 (1,5 CTOpIHKM) 1 KIFOYOBI ClIOBa (TAKOX TPhOMA MOBaMH). AHOTAILl
TIOBHMHHI TAKOX MICTUTH: TPi3BHILA, 1HILliaJM aBTOPIB, HA3BY CTaTTi, MicIle iX poOOTH a00 HaBYaHHSI.
VYci Tabnuii po3TaIIOBYIOTHCS Y BiIIOBIIHUX MICISX TEKCTY (110 MOXJIMBOCTI yropi cTopiHku). BoHn nmoBuHHI
OyTH MOCIiTOBHO MpoHyMepoBaHi: Tabmums 1, Tabmuus 2, ... (CIi BUKOPUCTOBYBaTH apabChbKy HYyMEpallilo).
Hannucy po3ranioByoThest HaJl TAOIHLSIMH.
[ocunanas Ha JiTepaTypHI DKepela MOMAIOThCA Yy KBaApaTHUX IY)KKAaX 1 TMOCIIZOBHO HYMEPYIOThCS (CIif
BUKOPUCTOBYBATH apabChbKy HyMepaililo) y MOpSIKYy MOSIBU BHHOCKH B TeKcTi crtatti [6e3 mitepu c.]. Tlepemix
JTepaTypHUX PKEpesl PO3TAIIOBYETHCS B MOPSAAKY iX HyMmepamii, B OCTAHHBOMY PO3/iJI CTATTI 3 MiJ3ar0JIOBKOM:
JUTEPATYPA, sxuii po3TamoByeThcs MO IEHTPY CTOpiHKH. bibmiorpadiunmii omuc oQOpMITFOETBCS 3TiTHO 3
ACTY TOCT 7.1:2006 “Cucrema craHmaptiB 3 iHpopMarii, Oi0mioTe4HOI Ta BHIABHHUYOI CIIpaBH.
Bibmiorpadiunuii 3amuc. bidmiorpadgiyauii omwrc. 3araxbHi BUMOTH Ta IPaBHiIa CKIAIaHHS .

[t onyOiKyBaHHS HEOOXIIHO HANPABUTH Ha a/IpeCcy PEAAKIil FOPUIMIHOTO HaKyIbTeTy:

1. PosgpykoBaHMH TEKCT CTAaTTi 3 AHOTAUisIMH Ta KIIOYOBHMH CIIOBAaMH YKPalHCHKOIO, POCIHCHKOI Ta
AHTJIHCHKOI0 MOBaMU;

2. BimomocrTi mpo aBTOpiB;

3. Bumar i3 nporokony 3acijaHHs BYeHOi paau (aKyJbTETy Ta pPELEH3I0 HAyKOBOTO KepiBHHMKA (s
acmipaHTiB Ta 300yBauiB);

4. ]Jluck, Ha sikoMy MOBHUHHO OyTH JBa (haimi: 1) i3 TEKCTOM CTaTTi Ta aHOTAL[H 3 KIFOYOBHUMH CJIOBaMH; 2) i3
BIJOMOCTSIMH TIpO aBTOpIB (TIpi3BHILIE, iM s, TI0 OATHKOBI; MOCa/ia; BUCHHII CTYIIHb;, BUEHE 3BaHHS; MiCLie pOOOTH
a00 HaBYaHHSI; a/ipeca eJICKTPOHHOI HOLITH; J0M. a/Ipeca; HOMEPH KOHTAKTHHX TeJIe()OHIB).

Haranyemo:
Jo myOumikanii npuAMAarOThCS CTATTi, IO Big3HAYAIOTHCS BHCOKAM HAYKOBHM pIiBHEM ITiATOTOBKH, MICTIThH
TIMOOKUH CaMOCTIHHUI aHaJli3 CyYacHUX MpoOJIeM PO3BUTKY HAYKH Ta 3aKOHOJIABCTBA.
VY cTarTsX 1 HOBIIOMIICHHSX BUCJIOBJICHI MOTIISIN TXHIX aBTOPIB, SKi HE 3aBXKIH 30iraroThCs 3 MOTIISIAME PEHaKIIil.
ABTOp Hece BiNOBITABHICTh 332 JAOCTOBIPHICTh (DAKTHYHUX TaHUX Ta iH(pOpMAIii, IO MICTITHCS B CTATTAX,
YiTKICTh BUKJIAJy TEKCTY, IUTYBAaHHS, a TAKOXX 32 MOBHOCTHJIICTHYHUH PiBeHb HAIIMCaHHS MaTepiaiB.
Adpeca peoakuyii: Yxpaina, 69600, m. 3anopixoksa, MCII-41, Byx. XKykoBcwkoro, 66
/loeioku 3a meneghonamu:

Bionogioanvuuii pedakmop — JIromixoe Ilasno Cepziiiosuu — (061) 228-75-28
Bionogioanvuuii cekpemap — Illusanosa Mapuna I puzopiena — (061) 289-12-98
Enexmponna nowma: law_faculty _znu@rambler.ru
Micue3naxooscenusn

Ppeoaxiiinoi paou wpuduunozo ¢paxynememy: np. Jleuina, 74, V kopnyc, k. 101

FOpuouuni nayku
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