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IMPOBJIEMHI IIMTAHHSA 3AKOHOJABYOI'O PET'YJIIOBAHHSA
AIMIHICTPATUBHUX ITPOLEAYP Y CIIPABAX, IIOB’AAI3AHUX
3 IOPYIIEHHAM 3AKOHOJABCTBA ITPO 3AXUCT OB’E€EKTIB JOBKIJLJIA

Bacunenko JLIIL., acuctent

Kumomupcokutl HayioHATbHUL A2POeKOoN0SIUHULL YHIgepcUumem

VY craTTi JOCHiKYIOTECS IPOOIEMHI MUTaHHS 3aKOHOIABUOTO PETYIIIOBAHHS aJMiHICTPaTUBHUX HPOLEIYp Y
CrpaBax, IIOB’SI3aHUX 3 IOPYIICHHSIM 3aKOHOIABCTBA IPO 3aXHCT 00’€KTiB MOBKULIA. JlOCHiJDKYIOTBCS
MpoOJIeMHI U1l YUHHOTO 3aKOHOJIABCTBA NMUTAHHS HallIeHHs Beyneped Koncrurynii Ykpaiau mocagoBux ta
CIIy’KOOBUX 0Ci0 OpraHiB BUKOHABYOI BJIAJIU ITPABOM 3/IHICHEHHS CyJOUMHCTBA.

Knrouogi cnosa: aominicmpamuehi npoyedypu, npagosa 0epicasda, npagocyoosl.

Bacunenko JLII. TIPOBJIEMHBIE BOIIPOCBI 3AKOHOJIATEJIBHOI'O PEI'VJIMPOBAHUA
AIMUHUCTPATUBHBIX T[IPOLEAYP TIIO AEJIAM, CBSI3AHHBIM C HAPYUIIEHUEM
3AKOHOJATEJIBCTBA O 3AILIUTE OBBEKTOB OKPYXAIOIIE CPEJIbI / XKuroMupckuii
HalMOHAIBHBIN arpO3KOIOTMYECKUI YHUBEPCHUTET, Y KpauHa

B crarbe uccienyrorcs mpoOiieMHBIE BONPOCH 3aKOHOATENIHFHOIO PEryJIHPOBaHUS aJMHHUCTPATHBHBIX
IpoLeAyp 1O JieJlaM, CBA3aHHBIM C HapyIIEHHEM 3aKOHOJATENIbCTBA O 3alliUTe OOBEKTOB OKPYKAIOIIeH
cpenbl. Mccnenyrorest npoOneMHble 171 JSHCTBYIOIIETO 3aKOHOAATENBCTBA BOIPOCH HAJIENICHHS BOIPEKH
Konctutynuu YkpauHbl TODKHOCTHBIX M CITY)KEOHBIX JIHI] HCIIOJTHUTEIHHOHN BIACTH PABOM OCYIIECTBIICHHS
MPaBOCY M.

Kniouesvle crosa: aomunucmpamushvle npoyedypul, npagosoe 20Cy0apcmeo, npagocyoue.

Vasilenko L.P. PROBLEM QUESTIONS OF LEGISLATIVE REGULATION OF ADMINISTRATIVE
PROCEDURES ON THE AFFAIRS CONNECTED WITH INFRINGEMENT OF THE LEGISLATIONON
PROTECTION OF OBJECTS OF ENVIRONMENT / Zhitomir national university of agriculture and
ecology, Ukraine
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In article problem questions of legislative regulation of administrative procedures on the affairs connected
with infringement of the legislation on protection of objects of environment are investigated. Investment
questions contrary to the Constitution of Ukraine official and officials of executive power are investigated by
the right of realization of legal proceedings problem for the current legislation.

Key words: administrative procedures, a lawful state, legal proceedings.

3rinno 3 KoHcturymiero VYkpainu mnpaBocyaas B YKpaiHi 3MiHCHIOETBCS BUKIIOYHO CYJaMH.
HeneryBanHsi (QYyHKIIA CyAiB, a TakoX TPHUBJIACHEHHS NHUX QYHKIIH IHIIMMHA OpraHaMu 4Yu
MOCaJOBUMH 0CO0AMHU HE JIOMycKatThesa. KOpuCAMKIIs CyliB MOUIMPIOETHCS HA BCI IPABOBIIHOCUHH,
110 BUHHMKAIOTh y jAepkaBi. KOHCTUTYIINHI MOJIOXKEHHS HE MUISAraloTh JOBUIBHOMY TIyMadyeHHIO
IHIIMMH HOPMATHBHO-IIPAaBOBUMH aKTaMHU.

3a ocTaHHI POKM 03HAYEHOI MPOOJIEMH TI€I0 YH HIIOIO MIpOIO TOPKAIUCS PsiJi BYUCHUX-TIPABO3HABIIIB,
3okpema, Kommakos B.K., Komogmiit A.M., Kypinamii €.B., Kypuno B.I.,, Tumomyk B.IL,
Muxonenko O.1. Ta iHmi.

Meroro  crarTi €  HEOOXIOHICTh  JOCHIMKCHHS  IHUTaHHS  3aKOHOJABYOrO  PEryJIIOBaHHS
aJMIHICTPATUBHUX MPOLEAYP Y CIIpaBax, IOB’S3aHHMX 3 IMOPYIICHHSAM 3aKOHOAABCTBA MPO 3aXHUCT
00’€KTIB JOBKIJLJIA.

3arajabpHOBIIOMO, 1110 KOHCTHTYIIIS YKpaiHu € OCHOBHUM JKEPEIOM HAIliOHAJIBLHOTO IpaBa B LLJIOMY.
VYkpaiHa, sSiK JeMOKpaTHYHA Ta MpPaBOBa JiepKaBa, rapaHTye, 10 MPUKHHATI 3aKOHU Ta HOPMATUBHO-
MpaBoBi akTH MaroTh BianmoBinatn Koncrutynii Ykpainu [1, cr.1, 8]. Ha xanb, OcHOBHHI 3aKOH HE
MICTUTh TIOSCHEHb IIOJO0 MOHATTS 'NpaBoBa Jepkama', a aaMIHICTpaTHMBHO-IIpaBOBa HayKa HeE
MPUAUISE yBard BIAMOBIAHUM AOCIIIpKeHHsAM. [likaBuM € Te, 10 3a 4YaciB paasiHCHKOI BIaau JIEIKi
¢axiBili 3 MUTaHb aIMIHICTPATHBHOTO TpaBa B3sUTM Ha ceOe CMUIMBICTH 3asBUTH MPO HEOOXIMHICTH
noOyZIOBM TIPaBOBOi JIEp)KaBU uepe3 YAOCKOHAICHHS HAyKd aJMiHICTpaTUBHOrO Tmpaea. Tak,
K. Bennunrep [2] HaronomryBaB Ha TOMY, 110 T00YI0OBa COI[IaTiCTUYHOT MPABOBOI JICP)KABU CTABUTh
nepen aJMiHICTPaTUBHUM MPaBOM, TPEIMETOM SIKOTO € BITHOCHHH JICPKABHOTO anapaTy YIpaBiiHHS
i rpoMajsiHWHA, HU3KY HOBHX 3aBJaHb i BUMOT. Y CHCTEMi NpaBa JiepKaBH, sSK 3a3HayaB aBTOp,
aZMIHICTpaTHBHE MPaBO MOBHHHE 3aiiMaTé ocobimBe Micue. Moro HOPMH MOBMHHI "4iTKO # MOBHO
BHU3HAYMTH TIpaBa i 000B’SI3KM OpPraHiB YIPaBIiHHS, [0 KOPECIOHAYIOThCS 3 IpaBaMH i 000B’sI3KaMu
rpomanasH".

b. A. KuctskiBcbkuii Bifi3HauaB, 0 OCHOBHA O3HAKa MPABOBOI JEPKaBU MOJATAE B TOMY, LIO Biafi
MOJIOKEH] TEBHI MEeXi, TYyT Biaja oOMexeHa 1 mim3akoHHa [3, 260], a MOBHOBaKEHHS BIIAIH IIO
MPUITUHEHHIO TIOPYIICHHS 3aKOHIB IMOBMHHI OYTH ITOCTaBJIeHI B CYBOpi paMKH 3aKOHY; IIi 3aKOHHI
paMKu ISl TIOBHOBa)XXCHb OpTaHiB BIaJd B TMPaBOBiil JepkaBi U CTBOPIOIOTH TakK 3BaHy
HemoTopkaHicTh ocodu [3, 329]. k. Jlokk (XVII cr.) y dimocodcerkiii mpami "/[Ba Tpakratu mpo
MPaBIiHHA", OKpPEeMi IOJIOXKEHHS SIKOi € aKTyaJlbHUMH 1 CbOTOJHI, HAroJOIIyBaB Ha HEOOXiIMHOCTI
"BCTAHOBJICHHS 000B’SI3KOBUX MEX JICpyKaBHOI BIIaJy B3araji, y sKiii Ou BoHa (opMi He BHUCTymajga"
[4, 42]. C.H. IOxakoB KOHCTaTyBaB, IIO B YCIX KYJIbTYPHHUX KpaiHax MisUTBHICTH aJMiHicTparii
PEryJIIOeThCS TPUITHCAMHU 3aKOHY, SIKI BU3HA4YalOTh MpaBa H OOOB’sA3KM aaMiHICTpallii. 3aKOHH, SIKI
BITHOCSATBCS JI0 TaJly3l YIpPaBJIiHHSA, TAlOTh IHIUBIAY 3 OXHOTO OOKY IEBHY CBOOOMY Bijl Jii HA HHOTO
OpraHiB ympaBIiHHA, a 3 IHOIOI, — MPaBO Ha MO3MTUBHI Aii ocraHHix [5, 143]. CydacHe GaueHHS
MOHATTS "MpaBOBOI JepxkaBu" (paHIly3pKOI0 MPAaBOBOI0 HAYKOI OTOTOXKHIOETHCS, TEpII 3a Bce, 3
MPUHIIMIIOM 3aKOHHOCTI SIK 000B’SI3KOM JIOTPUMYBATHUCS 3aKoHy [6, 231-232].

OueBUIHO, IO TIOHATTS MPABOBOI JEpKaBU HacaMIepes acOIIFOEThCS 3 JISUIBHICTIO MPEACTAaBHUKIB
JiepKaBU, Ka MoOe OyTH SIKICHOK TUIBKM 32 pPaxXyHOK JKOPCTKOTO BU3HA4YEeHHS OOOB’SI3KIB Ta
BinmoBiganpHOCT. OcTaHHINA (QakToOp CIiJl BBAXKATH CTHMYJIOM JIO JOOpOYECHOro iX BUKOHAHHS. [lpu
bOMY, OOCST TMOBHOBa)XCHb OPTaHIB Jiep>KaBHOI BUKOHABYOI aJMiHICTpallii, iX mocajgoBux ocib Mae
Y3TO/IXKYBATUCS 3 KOHCTUTYIIIHHUMHE MTPHITUCAMH.

Buxonsun 3 KOHCTHUTYIIHHHUX ITOJIOXKEHb, 10 YKpaiHa € MPaBOBOIO Ta COIIANBHOI0 JEpKaBOIO, Ta
BpaxoByrouu npunucu crarti 3 Koncrutynii Ykpaiau (Ha Hally JyMKY BOHA IiJJIsITa€ BUKJIAJCHHIO Y
iHmd penmakuii: "IlpaBa i cBOOOIM JIOAMHM Ta IX rapaHTil BH3HAYAIOTh 3MICT 1 CIIPSIMOBaHICTh
JISUTBHOCTI JIepyKaBH. Y TBEPKEHHS 1 3a0e3leueHHs mpaB 1 CBOOO I JIIOJMHK € TOJIOBHHM 00O0B’S3KOM
MPEeACTaBHUKIB JIepKaBHOI afMiHicTpallii. BoHM HecyTh epcoHalbHY I0pUINYHY BiAIOBIIATBHICTD 32
MOPYIICHHS MpaB Ta 3aKOHHUX iHTepeciB (PI3MYHMX Ta IOPUIAMYHHX OCi0") HE BaXXKO 3pOOUTH
BHCHOBOK, IO HayKa aJMIHICTPaTUBHOIO TIpaBa JOTPUMAHHS TPOTOJIOMIEHUX TapaHTii 010
MPaBOBOI JIep)KaBH Ma€ TIOB’SI3yBaTH B TEPINy Yepry 3 MisUTbHICTIO TOCAJOBHX Ta CIYXOOBHX 0Ci0
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opraHiB BHKoHaBYOi Biamu (Hazami OBB), ska mae 0asyBaTwics Ha 4YITKO BH3HAYEHHX 3acajax
aJMIHICTPATUBHUX TPOLECAYP, B SKAX HAWBa)KJIMBIIIE MiCIl€ MOBHHHI IMOCIIATH MUTAHHS YiTKOI'O
BH3HAUCHHS 000B’SA3KIB Ta BIANOBIIAIBHOCTI MPEACTABHUKIB TIJIOK BJIAJH, HA SKUX JISKUTh 000B’I30K
BIJINIOBIIATH 3a peaiizallil0 KOHCTHTYIIHHUX MPHUIKCIB, 30KpeMa IOJI0KEHb cTaTei 3, 8 Ta po3aily
VIII Koncrutynii YkpaiHu, MONOXKEHHSMH SIKOTO BCTaHOBIIOIOTHCS 3acajy TNpaBocyius. Tak,
crarTeto 124 mpsiMO BCTaHOBJICHO, IO TPABOCYIJs B YKpaiHi 3MiHCHIOETHCS BUKIIOYHO CYAaMH.
Bkpail BayKIHBUME € 3aCTepeXeHHs, 1I0: JleNleryBaHHsl (DYHKIIH CYJiB, a TAKOX MPUBIACHEHHS IHX
(GYHKIIH IHOIMMU OpraHaMH 4Yd TI0CaJIOBUMH o0co0aMH HE JOIYCKAIOThCS; FOPUCIUKINS CYIiB
MOIIMPIOETHCS. HA BCi MPABOBITHOCHHM, 1[0 BHHHUKAIOTH Y JIEPIKaBi; CY/[OBI PIIICHHS yXBaJIIOIOTHCS
cyJaMu iMeHeM YKpaiHu.

Pimenns cyny [7] € HallBaXJIMBIIIMM aKTOM TIPABOCYAJS, SIKE€ IMOKIUKaHE 3a0e3MEYUTH 3aXHCT
rapantoBanux KoHcTuTyliero YkpaiHu mpaB 1 cBOOOJ IIOAMHW Ta 3IIMCHEHHS IPOTOJIOMIEHOTO
OcHOBHUM 3aKOoHOM YKpaiHU NMPHHIIKITY BEPXOBEHCTBA MpaBa. OOTPYHTOBAHMM BH3HAETHCS PIILICHHS,
yXBaJeHE Ha OCHOBi MOBHO i BCeOIYHO 3’ICOBaHMX OOCTAaBHH, HA SIKi CTOPOHH IMOCHIJIAIOTHCS K Ha
MiZICTaBy CBOiX BMMOT 1 3amepedeHb, MATBEPHKCHUX TOKa3aMH, SKi Oy JOCHIIKEHI B CYI0BOMY
3acijaHHi 1 SKi BIAMOBIIaI0TH BUMOTaM 3aKOHY IO iX HAJEKHICTh Ta JAONYCTHUMICTh, 00 0OCTaBUH,
0 HE MiUIAraloTh JOKa3yBaHHIO, a TAKOXK SKIIO PIIICHHS MICTUTh BUYEPIIHI BUCHOBKH CYAY, IO
BIJINIOB1Ial0Th BCTAHOBJICHUM Ha IIICTaBl JOCTOBIPHHX J0Ka3iB 00CTaBUHAM, SIKI MatOTh 3HAUCHHS JIJIS
BUPIMICHHS CIIPABH.

KonBeHI1isl Mpo 3aXUCT MpaB JIOAWHY, KA € YACTUHOI HAIliOHAJIBHOI'O 3aKOHO/IABCTBA BCTAHOBJIIOE,
mo "KokeH Mae mpaBo Ha CIIPaBEIIMBHI 1 MyONYHUN PO3TIS HOTO CIIpaBH YIPOJOBXK PO3ZYMHOTO
CTPOKY HE3aJICSKHUM 1 HEYNEepeKEeHHM CyJOoM...", SKUH BHUPININTH CHip MOAO HOro mpaB Ta
000B’s13KiB 200 BCTaHOBUTH OOTPYHTOBAHICTh 3BHHYBaueHb... [8, cT.6]. Bapro 3ayBaxuth, mo y
BIANOBIMHOCTI 10 cT.6 KOHBEHIIIi rapaHTis CHpaBEIJIMBOrO CYJOBOI'0 PO3TJISAY IMOIIMPIETHCS HE
TUJIbKY Ha MBUIbHI Ta KPUMIHAJIBHI MPAaBOBIIHOCHUHHU.

Amnanmiz Koncrutymii YkpaiHu na€e MiACTaBd BBaXkKaTd, MO 11 MOJOXKEHHS CTOCOBHO 3/IMCHEHHS
npaBocynas B YKpaiHi BHKIIOYHO CYAaMH TOIMIHMPIOIOThCS TaKOK 1 Ha aJMIHICTpaTUBHI
MPaBOBIMHOCUHK, W0 CBITYHTH TPO TMpPaBO TiMO3PIOBAHOTO B CKOEHHI aJIMIHICTPaTUBHOTO
MPABOIMOPYIIEHHS Ha CITPABETUBUIA 1 MyOIIYHUE PO3TJIsI OO CIIpaBH YIIPOAOBK POZYMHOTO CTPOKY
HE3ICKHUM 1 HEyNepePKEHUM CyJIOM, KU BUPINIMTH CIIp IOJ0 HOro mpaB Ta OOOB’S3KiB a0o
BCTAaHOBUTH OOTPYHTOBAHICTh 3BHHYBaueHb. 100TO, Oy/ab-sika ocoba Mae MpaBa Ha PO3IIIA] CIPaBU
Mpo aJMIHICTpaTHBHE MPABOMOPYIIEHHSI caMe CYJOM, a He aJMIHICTpaIlicl0 BUKOHABYOI BIaJH, IO
IIIKOM Y3TOKYEThCS 31 BCTaHOBIIEHUMH cT.6 KoHcTuTymii YKpaiHu MpUHIMIIAMEA CTOCOBHO TIOJTY
JIep>KaBHOI BJIAJIM.

Ceoro wacy A.l. €micrparoB [9, 51-62] HaromomyBaB Ha TOMY, IIO ICHYIOUHMH MOPSIIOK, KOJH
aJIMIHICTpallis BUCTYIA€E CYANCI B chpaBi (cama BUIa€e O0OOB’S3KOBI MOCTAHOBM, HIO "TPUUHATI B
MOPSIZIKY OXOPOHH'", caMma pO3IIIsifae CIOpaBy 1 cama HAaKIAJa€e CTATHEHHS) HE 3aJI0BOJILHSIE CBOTO
MpHU3HAYCHHS, OCKUTBKH CY/IOBI MOBHOBAKEHHS HaJaHi caMiil anMinicTpalii. 3i ckacyBaHHSIM TakKoOro
MOPSIIKY MOXKHa PO3pPaxOBYBaTH Ha Te, MO "aJMIHICTpaTHBHE MPaBO MPAaBUIBHO 3JIMCHUTH CBOE
3aBJIaHHS PEryJsATOpa MyONiYHUX BIJTHOCHH MK MIPABJIAYOI0 BIAJIOK 1 rpoMajstHaMu’'.

3V "[Ipo 0XOpoHY HABKOJIHUIITHLOTO IpupoaHoro cepenopuina’ [10, m."u" cr.20] BcTaHOBIIEHO, 11O 10
KOMITETeHIIii (KoJia MOBHOBa)KEHbB) IIEHTPAJIbHOTO OPTaHy BUKOHABUOI BJIAJM 3 MUTAHb EKOJOTii Ta
MPHUPOJHUX PECYPCIiB Ta HOro OpraHiB Ha MICIISIX HAJIEKATh: a) CKIIAJaHHsI MPOTOKOIIIB; Ta 0) pO3TJIsy
CrpaB TMpO aJAMIHICTPATUBHI TPABOMOPYIICHHS B Taily3l OXOPOHHM HAaBKOJHMIIHBOTO MPUPOIHOTO
CepeIOBHIIa 1 BUKOPUCTAHHS MPUPOIHUX pecypciB. CKIagaHHs MPOTOKOIIB MOXKHA PO3IJISAAATH SIK
CKJIAJIOBY MISJIBHOCTI IIMX OpraHiB. Po3risig cmpaB mpo aaMiHICTpaTHBHI TPaBOMOPYIICHHS Y
BIMOBIIHOCTI 70 KOHCTHTYLIMHHMX MOJ0XeHb Ta KOHBEHINI Mpo 3aXMCT MpaB JIOAUHUA € HIYUM
THIINM, SIK 31HCHEHHSM MPaBOCYAS B aJMIHICTPAaTUBHUX cripaBax. To0To, € MiICTaBH BBAXAaTH, 11O
o0csr ToBHOBaXKeHb, oOymoBieHHx c1.20 3Y "[Ipo OXOpOHY HaBKOJIWIIHBOTO MPUPOIHOTO
cepenoBHIIa" HE Y3ro/KyeThes 31 cTartsimu 6, 124 Koncrutymii Ykpaidu.

VY 3B’s3Ky 3 BHIICBHKIAJICHUM JOPEUYHO 3BEPHYTUCH IO JCAKUX acleKTiB mociimkenns 1.B. ITanosoi
[11]. Tak, aBTOpKa HArojiolIye Ha TOMY, IO aAMIHICTpaTHUBHE CYJOYMHCTBO — II€ HE MISUIBLHICTH
aJIMiHICTpallii, a BUJ CYIOYMHCTBA IO PO3TJIILY aIMiHICTPaTUBHHUX CIPaB B OCOOJMBOMY MOPSIIKY,
permaMeHTOBaHOMY HOpMaMH  aJMIHICTPaTHBHO-TIPOLIECYIbHOTO TMpaBa. Bim aaMiHicTpaTHBHOTO
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cynounHctBa 1.B. [laHoBa mporoHye BiIpi3HATH aJMIHICTPATHBHY IOCTHIIIIO, SIKa MICTUTH y CO0i
pO3IIIsAA  aAMIHICTPATHBHHUX CyHepedok (a He aJMIHICTpaTHMBHUX CIpaB) B  OCOOIHBOMY
(amMiHICTpAaTHBHOMY TMOpSAKY) cymoBuMH opraHamu. Jlis ycmimuoi W edekTuBHOI peamizamii
aJIMIHICTPaTUBHOTO TPOBAJDKEHHS Yy CIpaBax PO aJMIHICTPaTUBHI MpPaBOMOPYIICHHS, HA TYMKY
ABTOPKH, HEOOXIJHI TPH CKJIAJOBI: CYIOYCTpid, OCOONMBHI mpolec 1 chemiamizaiis CyaaiB o
po3risiay (po3B’sS3aHHIO) aaMiHICTpaTHBHUX crpaB. OIHUM 31 CIIOCOOIB BUPILICHHS BHIICBKAa3aHUX
MUTaHb, K 3a3Havae [.B. [lanoBa, Moxke OyTH CTBOpEHHS aJIMIHICTPaTUBHOI MPOUEAYPH PO3TISTY
aJMIHICTPaTUBHUX CIpaB HE3aJCKHUM BiJl OpraHiB BUKOHABYOI BIIAJH, aJMIHICTPaTHBHO-
IOPUCIMKIIIMHAM, T03aBIIOMYMM KOHTPOJIEHUM OpraHoM. Sk Bifg3Hauae aBTOpKa, c()EeKTHBHICTbH
aJMIHICTPAaTUBHUX MPOIEIYP PO3MIALY aJMIHICTPaTHBHHMX CIIPaB JIOBEla CBOKO JI€3AaTHICTh 1 B
3apyObKHOMY JIOCBili, IO MIATBEPKYETHCA ICHYBaHHSIM €IMHOI CHUCTEMH aJMiHICTPaTHBHO-
IOPUCIMKIIIMHUX OpTaHiB 3 pO3MNIALY CIpaB NpPO aAAMIHICTPaTHBHI NPABONOPYIIEHHS B KpaiHax
€sponu (Opanmis, [omnanpis, Himeuunna i 1.71.), Kanani, CILIA tomo. [.B. IlanoBa Haromnomye Ha
TOMY, III0 TaKa peajti3allis 3aKOHHUX [TPaB POMAJISH 1 FOPUIUYHHUX OCIO MiABUIIUTE SKICTh 3A1HCHEHHS
mpaBocyns. 3 HABEICHUM CIIiJl TOTOJIUTUCH.

[Tonpu Bce, 1 a0 choromHi yuHHUMH € mojoxkeHHS KYmAIT 1984 p. [12], sxkuii Hamae mpaBo
mocaioBUM Ta cinyx0oBuM ocodam OBB 3xilicHIOBaTH TIpaBOCY IS, 110 BJIACHE HE BIAPI3HIETHCS BiJ
nosoxkedb AK YPCP 1927 p. [13, apt. 44, 45, 46], sixuii HajaBaB Tak camo MPaBo HOro 3aiHCHEHHs
II0CaI0BUM Ta CiIy>k00BUM ocobam OBB.

[IpoBamkeHHss y cnpaBax Npo aJMIHICTPaTUBHI mpaBomopyieHHs, Ha ayMKy B.K. Konmakoma, €
"...0COOJIMBUM DI3HOBUIOM aJMIHICTPaTUBHOIO IPOIECY... aJAMIHICTPATHBHOMY INPOBaJKEHHIO HE
BJIACTHBI CKJIaJIHA TIPOIEypa PO3CHiTyBaHHS CIIPaB, CIPOIICHO MOPSJIOK MOPYIICHHS, a HEPiAKO i
posrisiny copaeu" [14, 333-334]. AnMIHICTpaTUBHUH MPOIEC AaBTOPOM OTOTOXKHIOETHCS 3
"JOPUCAMKIIHHUM TpoIecoM opraiB ympapniHas" (y "By3bKOMYy po3ymiHHi"), Mg "DIMPOKUM
po3ymiHHAM" cIlif BBaKaTH "OyJb-SKY IisSUTBHICTH BHKOHABUO-PO3MOPSIYMX OpraHiB 3 peaizallii
MaTepiaJbHUX HOPM aJMIiHICTPATHBHOIO MpaBa, TOOTO aJAMIHICTPATHBHHUN TpOLEC BHCTYMAE SIK
MOPSIIOK ~ peanizamii  agMiHICTPAaTUBHO-IPABOBUX HOPM TiJ 4Yac BUPINICHHS KOHKPETHHUX
yrnpaBmiHcekux crpaB" [14, 313; 314]. Hapani aBTOp BiA3HAuae, mo Ui PI3HUX KaTeropii
aJIMIHICTPaTUBHUX CIpaB ICHYIOTH BiINOBiAHI ponenypH [14, 312] abo npaBuia, siKi 3aKpiILTIOIOTHCS
B HOPMAaTHUBHUX aKTax; IX CIiJl BBaXKaTH aIMIHICTPATHBHO-IIPOIECYATbHUMUA HOPMaMH, OCKUTBKH BOHH
perJIaMeHTyIOTh "MOPSIOK BUPINICHHS aIMIHICTPATHBHUX CIpaB, TMOPAJOK peaizallii MaTepialbHIX
HOPM aJMiHiCTpaTHBHOTrO TipaBa [14, 313].

B.K. KonmakoB, mepeocMuCIIIOOUH ycTalieHl ysBleHHs, kKoHcrarye, mo KVYmAIl ¢aktnuno €
"KOJIEKCOM €TaTUCTCHKHUX I[IHHOCTEH CTapoi i BiKe BIKWIIOl TOTaJiTapHOI CUCTEMH, B SIKii IMpaBOBi
BIIHOCUHU (HOPMYBAIIMCS 32 MPUHIMIIOM "3a00pOHEHO BCE, 10 HE I03BOJICHO 3aKOHOM", a BTpyYaHHS
JiepKaBU B yCi cpepu CyCNiIbHOTO OYyTTsI, IpaB i cBoOo o quHH Oyio HopMoro" [15, 306].

AM. Komopiif, KpUTUKYIOUH €TaTH3M, SIK TOJITHKY aKTHBHOTO BTPYYaHHs JIepKaBH Yy BCl cdepu
CYCHUTBHOTO, E€KOHOMIYHOTO J>KUTTS KOHCTaTye, MmO '"...ICHYBaHHS TIPOTSATOM TPHBAJIOrO Yacy
KOMaHJHO-0IOpPOKPaTHYHOI YIPABIIHCHKOI CUCTEMH TPU3BEIIO JIO 3BEITMUYEHHS MyOIiYHOr0, 0COOIHBO
aJIMIHICTPaTHBHOI'O MPaBa, 32 PaxyHOK MPaBOBOTO 3aXUCTY IHTEPECIB 0COOMCTOCTI Ta KOJIEKTUBIB, JI0
HAJMIPHOTO JIepXKaBHO-arapaTHOTO aJMiHICTPATUBHOTO BTPYYaHHsS B PI3HOMaHIiTHI cepu mpaBa Ta
IOPUAMYHOI PErJIaMEHTOBAHOCTI BIAMOBITHMX HUM BiTHOCHH, IO HEFaTHMBHO BIUIMBA€E HE TUIBKK Ha
CKOHOMIKY, a i Ha moJiTuky..." [16, 43; 61].

3BepTarOYKCh 10 MOJIOKEHHs Mpo Jeprkekoincnekiito [17, m.5], MOkHa MOOAYUTH, IO 3aKOHOIABYI
MPHUITUCH HA PO3CYJA  CIEIiabHO-YIIOBHOBaXXCHOTO IIEHTPAIBHOrO OpraHy BHKOHABYOI BIAH
HaOyBaroTh 1HIIOI TpaHCQOpMaIlii, 30KpeMa, OKpiM IpaBa pO3MIIATH CIPaBH MPO aJAMiHICTpaTUBHI
MPABOMOPYIIEHHST Ta BUHOCHTU IO HHUX DIllIGHHS JOJAEThCS MPABO YXXHUBATU 3aXOJiB JIOCYIOBOTO
BpEryJIIOBaHHS, 3MiiicHIOBaTH (oTorpadyBaHHs, 3BYKO3allMC, Bi€O3allMC MOPYIICHb BHMOT
3aKOHO/IAaBCTBA TIPO OXOPOHY HABKOJHUIIHBOTO MPHPOJHOTO cepenoBHiia. Jlep:KEeKOIHCHEeKIls Mae
MpaBo IepeaBaTH JI0 MPAaBOOXOPOHHUX OPraHiB MaTepiaiy Mpo JisIHHA, Y SKUX BOAYaroThCsl O3HAKU
3nounHy. [locazoBi ocoOW MalOTh TPaBO BHIYyYaTd B YCTaHOBICHOMY NOPSAKY (IiJCTaBU He
BHU3HAYAIOTHCS) B 0CI0, SIK1 MOPYIIMIM BHMOTH 3aKOHOJIABCTBA PO OXOPOHY CEPEIOBHUINA, 3HAPSIIL
NOOyBaHHS MIPUPOAHUX pecypciB (IKuX?), 00’€KTIB POCIMHHOTO Ta TBAPUHHOTO CBITY, TPAHCIIOPTHI (Y
TOMY YHCIII IJIaBy4i) 3aco0Hu, 00NaJHAHHSA Ta MPEAMETH, IO € 3HAPAIASIM HE3aKOHHOTO JT0OYyBaHHS
00’€KTIB POCIIMHHOTO Ta TBAPHHHOTO CBITY, HE3aKOHHO JOOYTI IPUPOJHI pecypcH i MPOayKIito, IO 3
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HUX BUpPOOJCHA, a TAaKOX BIAMOBIAHI JOKyMeHTH (JIilleH3il, a03BoNM). SIKUM YHHOM MalOTh
3MIMCHIOBATHCH O3HAYEH] JiT — ITONOKEHHS He HaJac BiAMOBIMI, He 3BaXKal04M Ha Te, 10 BOHU 34 CBOIM
XapaKTepPOM MICTATh MPOIECYAIbHY 03HAKY.

3BepHeMoch 10 MutHOro koaekcy Ykpainu [18]. Cratrs 375 4iTko 00yMOBIIIOE, IO B CIIPaBi Mpo
MOPYIICHHS MHUTHHX TPaBHJ MpPOIECyanbHi Jii TPOBOAATHCS 3 METOK OTPUMAaHHS JOKa3iB,
HEOOXIIHUX JJISl TPaBUIILHOTO BUPINICHHS ITi€] CrpaBH, 30KpeMa IO CTOCYEThCS BHITyYCHHS TOBApIB,
TPAHCIOPTHHUX 3aC00IB 1 JOKyMeHTIB (I1.3).

3V "llpo omnepaTHBHO-PO3IIYKOBY MisubHICTH" [19, cT.8] BCTaHOBIEHO, IO MiAPO3ALIH, SIKi
3MIACHIOIOTH OIEPAaTHBHO-PO3IIYKOBY IisIbHICTh, MalOTh MPaBO, 30KpeMa: BIABIAYBaTH JKWIII Ta IHIII
MPUMIILICHHS 33 3TOJI00 X BJIACHHMKIB a00 MEIIKAHIIB IS 3’SICyBaHHS OOCTaBMH BYMHEHOro abo
TAKOTO, IO TOTYETHCS, 3JIOYMHY, & TaKoXK 30Mparh BIAOMOCTI MPO MPOTHIIPABHY [isUTBHICTH
MiZI03pIOBaHUX a00 0Ci0, IIOJ0 SIKUX MPOBAaAUTHCA IiepeBipka (1.6); 3IMCHIOBATH Bi3yalibHE
CIIOCTEPEKEHHS 13 3aCTOCYBaHHAM (OTO-, KiHO- 1 BiIEO3MOMKH, ONITUYHUX Ta PaJliONpUIaJIiB, IHIIUX
TexHIYHUX 3acobiB (m.11); 3actocoByBaTH 3aco0M (i3MYHOrO BIUIMBY, CHeENianbHI 3aco0M Ta
BOTHETaJbHY 30pOI0 Ha MiJCTaBaxX 1 B MOPSJAKY, BCTAHOBICHHX 3aKOHAMHU IMpo Mirinito, CryxOy
Oesriekn, JlepaBHy NTpPUKOPAOHHY ciyxk0y VYkpainu, nepkaBHy oxopony OJIB Vkpainu Ta
mocagoBux oci0o (m.18). Cimig 3a3Ha4yMTH, IO MOPSAJOK IMPOBEACHHS OINCPATUBHUX 3aXOJIB Mae
3MIMCHIOBATUCH BUKIIOYHO 3 METOI0 OTPHUMAaHHS PO3BiAyBaibHOI iH(OpMamii s 3abe3nedeHHs
30BHINIHBOI Oe3rmekn YKpaiHW, 3amo0iraHHs 1 MPUIWHEHHS TEPOPUCTHYHUX aKTiB, PO3BIAYBAJIBLHO-
MiIPUBHUX MMOCATaHb CIEIiAIbHUX CITy0 1HO3EMHHUX JIep>KaB Ta iHO3eMHHUX opraHizaiii Tomo (cT.9).

TakuM unHOM, MU BOa4aeMo, 1110, OKpIM HaJaHHs mpaBa rocaaoBum ocodam OBB y raiysi oxopoHu
HABKOIIMIIIHBOTO CEPEJOBUIIa HAa HOCIHHS Ta 3acTOCyBaHHsS 30poi, iM HamaHe mpaBo 3JAiHCHEHHS
OIEePAaTUBHO-PO3IIYKOBHUX 3aXOJIiB, IO HE Y3TO/PKYETHCS 3 TOHATTSAM MPaBOBOI JIEpKaBH Ta 3MICTOM
aJIMIHICTPaTUBHUX TMPOIENYp, SIKi XapaKTepH3yIOTh JisUIbHICTh OpraHiB JIep)KaBHOI BHKOHABYOI
aJMiHICTpaIIii.

3 ornsy Ha BUIIEBUKIIAJICHE cIpoOyeMO MpoaHaNi3yBaTH B Yaci reHe3uc (rper. génesis) mpaBoBoi
OYMKHA BIJHOCHO "yIpaBJiHCHKOI" KOHIEMIT aaMIHICTpAaTUBHOIO Mpolecy ado I03acyI0BOro
npoBapkenHsi. Tak, C.C. Crynenikin (1949 p.) HaromomryBaB Ha TOMY, IO BHUKOHABYO-
POBIIOPSIHUTIBKA JTISUTBHICT 3M1HCHIOETHCS HA IMICTaBi MEBHUX MPOLECYAbHUX MPAaBHI, CYKYITHICTh
SKHX CKIlaiae aaMinictpatuBHuid npouec [20, 44]. A.€. JIynboB (1961 p.) akiieHTyBaB yBary Ha TOMY,
0 KapajbHa MISIBHICTH a00 3aCTOCYBAaHHS KapajJbHHMX CaHKIIH IMOKJIAaJICHO CaMe Ha BUKOHABYO-
pO3IIOpsAYl OpraHW pajasHCBHKOI JIepXKaBH, a TOMY Taka TOYKa 30pY € IMaHyI4YOl B pPajsHCHKiH
topunuaHiil miteparypi [21, 45]. JI.B. Kosanb (1979 p.) BimoOpaxkas 30py Jep>kaBHOI TPaBOI MOMITHKH
MO3UIIIEI0 HAYKOBIIB: IMEPECiIyBaHHsS CTa€ HE TUIBKMA IIPaBOM, ajic ¥ OOOB’SI3KOM JIEp)KaBHUX 1
IPOMaJICBKUX OpraHiB, Ha sKI TOKIaJCHE 3IIHCHEHHS aJMIHICTPATUBHO-IOPUCIUKIIHHUX
npaBooOoB’si3kiB [22, 40]. FO.M. KoznoB (1999 p.) mixg aaMiHiCTpaTUBHHM IIPOILIECOM PO3YMiB
BpEryJIbOBaHy aaMIHICTPaTUBHO-IIPABOBUMHU HOPMaMH JisJIBHICTH IMOCaJ0BUX OCIO, 110 31HCHIOIOTH
pO3LIIsA PI3HOTO pONy IHAMBIAyalnbHUX aJMIHICTPATHBHUX CIpaB, [0 BHHHUKAIOTH Yy cdepi
JIep’)KaBHOTO YIPABIiHHS, B SIKOCTI 3aBlaHb Ta (yHKIIH BUKOHaBYOI Biaau. Ha nymky aBropa, mi
MMOKa3HUKH 30JIMKAIOTh 11 3 CYJ0BO-NIPOLIECYabHOK AISUTBHICTIO, TOOTO 1€ IOPUCIUKITIHHA TisUTbHICT
[23, 96-98]. €.B. Kypinuwuii (2002 p.), HATOJIONIYIOYH HA PONi aIMIHICTPATHBHOTO TpaBa, CTBEPIKYE,
110 BCI IHIII rajy3i npaBa € CaTeIITHUMH, OCKUIbKA BOHH HE MOXKYTh IIOBHICTIO 3a0€31EUUTH BIIACHHIA
ABTOHOMHMM PO3BHUTOK, a BHACIIJIOK I[bOTO BOHU 3HAXOIATHCS Yy BIMYYTHIH 3aJIOKHOCTI BiA
aJIMIHICTPaTUBHOI'O TpaBa, sIK "METPONONBHOI" ynpaBiiHCbKkol Tamy3i [24, 11]. B.II. Tumomyk,
HATOJIONIYIOYM, IO HOro MipKyBaHHS "IPYHTYIOTbCS Ha 3aXiJIHOMy JOCBimi", MpONOHYE IIiJ
aJIMIHICTPaTUBHOIO TPOIENYPOI0 PO3YMITH T, IO MIATPUMYETHCS 1 IHIIMMHU (aXiBISMU:
"aJIMIHICTpaTHBHA MPOIIEAYpa — 1€ BCTAHOBJICHUI 3aKOHOJIABCTBOM MOPSIOK PO3IIISLy Ta BHPIIICHHS
aJIMIHICTPaTUBHUMH OpPTaHAMH 1HJIUBITyabHUX aMiHICTpaTHBHUX ciipaB' [25, 24].

3aKiHYYIO4H OIS Tpalb aIMIHICTPATHBHUCTIB PaJASHCHKOTO TIEPioqy Ta Cy4acHOCTi, 3BEpHEMOCS JI0
npais A.l. €mictpaToBa. ABTOpP HAarolomlye Ha TOMY, IO PO3BHTOK aJMIHICTPaTHBHOTO IpaBa, SIK
peryssiTopa BiIHOCHH MK MPABIISTYOI0 BIIAJ0I0 i TPOMaJITHAMHU B CIIpaBax JIEP)KaBHOTO YIPaBIiHHSA",
3aJIOKUTh BiJI CKOPOUGHHS AakKTiB ypsay, BiJi TOMIPHOTO KOPHCTYBAaHHS IMPaBJISIYOI0 BIIAJIOIO
HAI3BHYAIHAM YKa30M 1 BiJl aBTOPUTETY 3aKOHY 1 HAPOJHOTO MpEeACTaBHUIITBA [9, 24].

FOpuouuni nayxu



185

MipkyBaHHs aBTOpa HaJI3BUYaiHO aKTyallbHI 1 CBOTOJHI, OCKUIBKA HETaTHBH CY4acHOTO
3aKOHO/IAaBCTBA aBTOMATHYHO TATHYTHh 32 COOOI0 HEKOHTPOJHOBAHICTH il TUIOK BIAJIH, TMPUAHATTS
HUMH YHCJICHHUX CYIEPEWINBUX T4 HEKOHCTHUTYI[IMHUX HOPMATHBHUX aKTiB, MO HE Y3TOPKYETHCS 3
CYTHICTIO TIPaBOBOI JIEpXKaBU Ta B IUJIOMY POOHTH KOJI3IHHM TpaBOBE PEryilIOBaHHSA Pi3HUX cdep
CYCHUTBHOTO OYyTTSI.

3rinHo 3 KoHctuTyiiero YKpailHM TOJOBHOK METOI JiSUIBHOCTI IPEACTABHUKIB JIEPIKaBHUX
BHKOHABYMX OPraHiB € peaji3allis 3araJbHOJCPKABHUX MPOrpaM y chepax eKOHOMIYHOI'0, HAyKOBO-
TEXHIYHOTO, COI[IaIbHOTO 1 KYJIBTYPHOTO PO3BHTKY YKpaiHW; yTBEp/KEHHS 1 3a0e3neueHHs mpaB i
cBOOOAM JrOAWHU TOmlO. L{ikoM 3po3yMiio, IO BUKOHAHHS JIEp)KaBHUX 3aBJaHb OpraHaMu
BUKOHABUOI BIIaJIM Ta MICIIEBOTO CAMOBPSIyBaHHS HE MoXe OyTH OOMEKEHO aqMiHiCTpAaTHBHHUMH
MPOLEyPHUMH MPaBHIAMH 3 PO3TIISILY Ta BUPIIMICHHS iHIUBIIYaTbHUX aIMIHICTPATHBHHX CITPaB.

3MiCT agMIiHICTPATHBHHUX MPOLEAYp, XapaKTepHUX IS JisUTbHOCTI OpraHiB BUKOHABYOI BJIaIu HE
MOX€E OTOTOKHIOBATHCH 3 NMOBHOBKEHHSIMHU CYIIOBOI BIIAJM, a [I€ CBIUUTH MPO TE, IO HaJLICHHS
Jiep’)KaBHOI BUKOHABYOI ajMiHicTpamii Ta i MpeJCcTaBHUKIB MPaBOM 3IIHCHEHHsI MpaBOCyIIS HeE
Y3TO/KYEThCS 3 TPHUHIMUIIAMA TIOAUTY Jep)KaBHOI Biaad B YKpaiHi. 3acTOCyBaHHS HOPM
IpoLIeCyaTbHOTO MIPaBa € NMPEeporaTuBOI0 CYJOBOI BIaAU. 3 OIJISIy Ha 3a3Ha4eHe MiJACTaBHO 3pOOHTH
BHCHOBOK, IO aJMIHICTpaTHBHI MpPOIEAYpHI MpaBWia B JIiSUTBHOCTI JepKaBHOI BHKOHABYOT
aJIMiHICTpaIlii He MOXYTh IPYHTYBATHCh Ha HOPMaXx MPOIIECyaTbHOTO MPaBa.

ITporenypa po3risay aaMiHICTPaTUBHOI CIIPaBH CyJOM HE MOXKE OyTH OTOTOXKHEHa 3 NPOLEAypOI0
PO3IIISAY aIMIHICTPaTUBHOI CIIPaBH OPTaHOM JIepXKaBHOT aIMiHICTpaIlil.

Ha namry ngymky, aaMiHICTpaTHBHI IPOLIEAYPH — 1€ 3aKOHOAABYO BCTAHOBJICHUH TOPSIIOK peanizaril
IMOBHOBa)KEHb, 00OB’S3KIB Ta BIIIOBIJAIBHOCTI OpraHiB JepkKaBHOI aJMiHicTpallii, 1l MocaJoBUX Ta
CIIy>)KOOBHX 0CIO, TMOpPSIOK 3IICHEHHS KOHTPONIO B O3HadeHidl cdepi Tomo. OOOB’SI3kM Ta
BIJIMOBIIaIbHICTh € KIIFOYOBHUMH IOHATTSMH IPaBOBOi HAYKH, & TOMY BOHU MarOTh OYyTH Iii{OBUM
THCTPYMEHTOM peaizallii BAKOHABYHX (PYHKIIIH Jep:KaBHUX IHCTUTYIIIH.
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